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PREFACE. 


This  edition  of  the  codes  and  statutes  of  California  is  primarily  "based  npon 
the  well-known  and  justly  esteemed  edition  of  such  laws  prepared  by  Mr.  F.  P. 
Deering^  of  the  San  Francisco  Bar^  and  published  in  1885^  and  it  has  been  the 
endeavor  of  the  editor  and  publishers  to  adhere  as  closely  as  circumstances  would 
permit  to  the  general  plan  adopted  in  Mr.  Deering's  work.  Some  changes,  how- 
ever, have  been  made  in  the  present  edition,  which  it  is  hoped  will  commend 
themselves  to  the  profession.  The  edition  of  Mr.  Deering  was  contained  in  four 
volumes,  and  the  general  statutes,  with  few  exceptions,  were  inserted  in  the  re- 
spective qpdes  under  sections  appropriate  to  their  subject  matter.  In  the  pres- 
ent edition  the  scope  of  the  annotations  has  been  extended  to  include  references 
to  the  valuable  notes  contained  in  the  American  Decisions,  the  American  Re- 
ports, and  the  American  State  Eeports,  which  are  germane  to  the  subject  mat- 
ters embraced  in  the  text  of  the  codes  and  statutes,  and  such  general  statutes 
will  be  contained  in  a  separate  volume,  and  will  be  annotated  in  the  same  man- 
ner and  as  fully  as  the  codes  themselves. 

It  is  intended  to  embody  in  the  text  of  the  present  edition  all  amendments 
made  to  the  codes  and  statutes  as  the  result  of  the  recommendations  made  to 
the  legislature  by  the  present  commission  for  the  revision  and  reform  of  the  law, 
and  to  annotate  the  same  by  references  to  pertinent  decisions  brought  down 
to  as  late  a  date  as  possible.  That  commission  has  thus  far  revised  only  three 
of  the  codes,  to  wit,  the  Code  of  Civil  Procedure,  the  Civil  Code,  and  the  Penal 
Code,  and  consequently  these  codes  only  are  now  published,  the  annotations  in 
which  have  been  brought  down  to  and  including  the  one  hundred  and  thirtieth 
volume  of  California  Reports.  Upon  the  completion  of  the  work  of  the  com- 
mission the  Political  Code  and  the  volume  containing  the  general  statutes  will 
be  published,  with  annotations  brought  down  to  the  date  of  their  publication. 

An  entirely  new  index  has  been  prepared  for  each  volume,  and  a  new  gen- 
eral index  will  be  prepared  for  the  entire  work. 

July  20,  1901.  C.  P.  P. 
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PENAL  CODE. 


An  Act  to  establish  a  Pmal  Code. 

[Approved  February  14.1872.] 

[Note. — By  an  act  approved  March  28,  1895,  the  legislature  created  a  com- 
mission for  the  revision  and  reform  of  fhe  law,  and  charged  them  with  the  duty 
of  revising  the  codes,  and  rej[)orting  their  recommendations  to  the  legislature. 
The  commission  made  sucja*  report,  recommending,  among  other  things,  a  re- 
vision of  the  Penal  Code,  ^or  tjbie  purpose  of  carrying  such  revision  into  effect, 
an  act  of  the  legislature  was  passed,  -v^l^ich  was  approved  March  16,  1901,  and 
which  took  effect  July  1,  1901,  in  which,  very  many  alterations  to  such  code 
were  made.  This  act  constitiutes  chapter,  6 tjy III  of  the  statutes  of  the  thirty- 
fourth  session  of  the  legislature  of  Califorirfa.^  TStats.  1901,  p.  433.)  This  act 
is  entitled  "An  act  to  revise  the  Penal  Codd  qi  the  State  of  California,  by 
amending  certain  sections,  repealing  others,  and  ad4ipg.oertain  new  sections." 
The  alterations,  amendments,  and  repeals  made  by  such  act  are  indicated  in 
this  edition  of  the  code  by  the  words  ^'Commissioners'  Atoencjment."  By  sec- 
tion 338  of  such  act  it  is  provided  as  follows:  "Sec.  SSBl-^This  act  takes 
effect  on  the  first  moment  of  the  first  day  of  July,  nineteen  hundred  and  one; 
provided,  that  with  relation  to  the  laws  passed  at  the  present  session  (the 
thirty-fourth)  of  the  legislature,  if  the  provisions  of  such  laws  contravene  or 
are  inconsistent  with  the  provisions  of  this  ao4,  the  provisions  of  such  laws 
must  prevail;  and  provided  further,  that  with  relation  to  the  laws  passed  at 
the  present  session  (the  thirty-fourth)  of  the  legislature  this  act  must  be  con- 
strued as  though  it  had  been  passed  on  the  first  day  of  the  present  session  (the 
thirty- fourth)  of  the  legislature."] 

TITLE    OP   THE   ACT, 

1.  Title  and  divisions  of  this  act. 

Section  1.  This  act  shall  be  known  as  The  Penal  Code  of  California,  and  is 
divided  into  three  parts,  as  follows: 

I.     Of  Crimes  and  Punishments 26 

II.     Of  Criminal  Procedure 681 

III.     Of  the  State  Prison  and  County  Jails 1573 

Tlie  four  codes  are  four  statutes;  each  This  act,  how  cited:  Sec.  24,  post, 

is  a  single  act:  Earle  y.  Board  of  Education,  The  words  *'Fenal  Code"  mean  the  Penal 

55  Gal.  489.    The  whole  code  is  to  be  con-  Code  of  this  state:  People  v.  Mortier,  58  Cal. 

strned  together  as  in  the  case* of    a  single  262. 

statute;  and    amendments    to  any    section  Construction  of  the  codes  and  of  their 

thereof  are  to  be  regarded  as  amendments  various  sections:  See  Pol.  Code,  sec.  4478  et 

of  the    whole    act:    Central    Pac.  R.  R.  v.  seq. 
Shackelford,  03  C%1.  261. 

Penal  Code— 1.  l 


g§  2, 3  Penal  Codbl 


PBELIMINABY  PROVISIONS. 

^ec.    2.  When  this  act  takea  effect. 

^8ec.  ^.  Not  retroactive. 

^c.    4.  Construction  of  the  Penal  Code. 

'Sec.    5.  ProYisions  similar  to  existing  laws,  how  construed. 

Sec    6.  Effect  of  code  upon  past  offenses. 

Sec.    7.  Certain  terms  defined  in  the  senses  in  which  they  are  used  in  this  code. 

Sec.    8.  What  intent  to  defraud  is  sufficient. 

Sec.    9.  Civil  remedies  preserved. 

Sec.  10.  Proceedings  to  impeach  or  remove  officers  and  others  preserved. 

Sec.  11.  Authority  of  courts-martial  preserved— Contempts. 

Sec.  12.  Of  sections  declaring  crimes  punishable— Duty  of  court. 

Sec.  13.  Punishments,  how  determined. 

Sec.  14.  Witness'  testimony  may  be  read  against  him  X)^  prosecution  for  perjury. 

Sec.  15.  Crime  and  public  offense  defined.  .%  '^  {^ 

Sec.  16.  Crimes,  how  divided.  l"-    '. 

Sec.  17.  Felony  and  misdemeanor  defined.  •  <•"•  •  * 

Sec.  18.  Punishment  of  felony,  when  not  oJ^«f wise  prescribed. 

Sec.  10.  Punishment  of  misdemeanor  ^hsn  not  otherwise  prescribed. 

Sec.  20.  Unity  of  act  and  intentr /*••."•" 

Sec.  21.  Intent,  how  manife^ted^  &qi  who  considered  of  sound  mind. 

Sec.  22.  Drunkenness  no  czcn^  4r6r  crime— When  it  may  be  considered. 

Sec.  23.  Certain  statute^  jcpibptfied  as  continuing  in  force. 

Sec.  24.  This  act,  hc^-^iteiL 


2.  When  this  Ai^Vtt^es  effect. 

Sec.  2.    Tliis  <5bde  takes  effect  at  twelve  o*clock,  noon,  on  the  first  day  of 
January,  eighteen  hundred  and  seventy-three. 

Effect    of   codes,    generally:    See   Pol.  declaring    that  with  respect  to    provisions 

Code,  sec.  4478  et  seq.  concerning  the  revenue  the  code  is  to  be 

Laws  passed  at  the  same  sdTssion  at  considered  as  if  passed  on  the  last  day  of 

which   the  codes   were   adopted   prevail  the  session,  all  acts  passed  during  that  ses- 

over  the  codes:  Babcock  v.  Goodrich,  47  Cal.  sion  are  repealed  except  acts  amendatory  of 

488;  and  see  Ex  parte  Newton,  53  Cal.  572.  or  carrying  into  effect  the  codes:  Mitchell 

But  under  section  3891  of  the  Political  Code,  v.  Crosby,  46  Cal.  d7. 

3.  Not  retroactiye. 

Sec.  3.    No  part  of  it  is  retroactive,  unless  expressly  bo  declared. 

BetroactlTe  effect:  See    supra,  note    to  terest  prevailed  upon  the  adoption  of  the 

sec.   2.    Not  only  is  the   code  to  have  a  code:  Dunne  v.  Mastic,  50  Cal.  244. 

future    operation,  except  where    otherwise  Cited  and  applied  to  requirements  in  sec- 

«xpres8ly  declared,  but  amendments  to  the  tions  1403  and  1500  of  the  Code  of  Civil 

•code  receive  a  similar  construction,  and  are  Procedure,    in    regard    to    presentation    of 

not  retroactive:  Central  Pac.  R.  R.  v.  Shack-  claims  against  decedents,  in  Hibemia  Sav. 

«lford,  63  Cal.  261;  Sh^rp  v.  Blankenship,  etc.  Soc.  v.  Hayes,  56  Gal.  297;  so,  also,  in 

59  Cal.    288;    People  v.  McNulty,  93    Cal.  regard  to  the  amendment  to  section  825  of 

427.  that    code  requiring    payment  of   taxes   to 

What  Is  an  express  declaration  of  an  in-  make    a  good    adverse    holding:    Sharp  v. 

tention  to  give  a  section  or  amendment  a  Blankenship,  59  Cal.  288;  Central  Pac.  R. 

retroactive  operation  must  often  rest  on  con-  R.  v.  Shackelford,  63  Cal.  261. 

struction,  as  in  applying  a  measure  of  dam-  Impairing^  vested  rights:  See  Code  Civ« 

ages  to    conversion    committed    before  the  Proc,  sec.  8. 

measure  was  provided:  TuUey  v.  Tranor,  53  £x  post  facto  laws:  See  notes,  37  Am. 

43al.  274;  or  determining  what  rate  of  in-  St.  Rep.  582-596;  64  Am.  St.  Rep.  379,  380. 


Preliminary  Provisions. 
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Ex  post  facto  laws,  what  are.— Justice 
Chase  thus  defines  ez  poet  facto  laws: 

"1.  Eyery  law  that  makes  an  action  done 
before  the  passing  of  the  law,  and  which 
was  innocent  when  done,  criminal,  and  pun- 
ishes such  action. 

"2.  Every  law  that  aggravates  a  crime, 
cr  makes  it  greater  than  when  committed. 

"3.  Every  law  which  changes  the  punish- 
ment, and  inflicts  a  greater  punishment  than 
the  law  annexed  to  the  crime  when  com- 
mitted. 

"4.  Every  law  that  alters  the  legal  rules 
t>f  evidence,  and  receives  less  or  different 
testimony  than  the  law  required  at  the  time 
t>f  the  commission  of  the  offense,  in  order 
to  convict  the  offender":  Galder  v.  Bull,  3 
Dall.  390. 

The  expression  "ex  post  facto*'  is  techni- 
<»d,  and  is  applied  exclusively  to  penal  stat- 
utes: Calder  v.  Bull,  3  Dall.  390.  Such  a 
law  is  one  which  punishes  for  an  act  not 
punishable  when  committed:  Cummings  v. 
Missouri,  4  Wall.  326;  or  imposes  additional 
punishment:  Cummings  v.  Missouri,  4  Wall. 
326;  or  changes  the  rules  of  evidence  so 
that  less  or  different  testimony  is  suflScient 
to  convict:  Cummings  v.  Missouri,  4  Wall. 
326;  or  which  changes  the  punishment  af- 
ter conviction:  Hartung  v.  People,  22  N.  Y. 
106;  or  changes  the  kind  and  character  of 
punishment  which  attached  to  the  offense 
when  it  was  committed:  Shepherd  v.  People, 
25  N.  Y.  415;  Hartung  v.  People,  26  N.  Y. 
169. 

But  it  has  been  held  that  a  statute  which 
makes  the  breach  of  a  pre-existing  contract 


criminal,  though  not  so  prior  to  the  passage 
of  the  act,  is  constitutional,  though  the 
soundness  of  this  decision  may  well  be 
doubted:  Blann  v.  State,  39  Ala.  353. 

See  a  valuable  article  on  ex  poet  facto 
laws  and  bills  of  attainder  in  5  Crim.  Law 
Mag.  325. 

Laws  not  ex  post  facto.— Laws  creating 
new  tribunals,  or  conferring  new  jurisdic- 
tion, or  enlarging  or  diminishing  the  powers 
of  existing  courts,  are  not  ex  post  facto: 
State  V.  Sullivan,  14  Rich.  281;  Common- 
wealth V.  Phillips,  11  Pick.  28;  nor  are  laws 
changing  the  place  of  trial:  Gut  v.  State, 
9  Wall.  35;  nor  laws  changing  criminal  pro- 
cedure: People  V.  Mortimer,  46  Cal.  114; 
Walston  V.  Commonwealth,  16  B.  Mon:  15; 
Perry  v.  Commonwealth,  3  Gratt.  632.  A 
law  which  provides  that  one  convicted  of 
a  second  offenee  shall  receive  greater  pun- 
ishment than  for  a  first  offense  is  not  ez 
post  facto,  even  when  applied  to  the  case 
of  one  who  committed  the  first  offense  prior 
to  the  enactment  of  the  law:  Ex  parte  Gu- 
tierrez, 45  Cal.  429;  People  v.  Stanley,  47 
Cal.  113;  17  Am.  Rep.  401;  Ross'  Case,  2 
Pick.  165;  Rand  v;  Commonwealth,  9  Gratt. 
738. 

Bole  of  eonstructioii.— A  law  will  not 
be  so  construed  as  to  give  it  a  retroactive 
operation  unless  it  is  clearly  apparent  that 
such  was  the  intention  of  the  legislature: 
Gates  V.  Salmon,  28  Cal.  320;  Yon  Schmidt 
V.  Huntington,  1  Cal.  55. 

Corresponding  sectionB.— The  same  sec- 
tion is  found  in  each  of  the  other  three 
codes. 


4.  CoiuitmctioiL  of  the  Penal  Code. 

Sec.  4.  Tho  rule  of  the  common  law,  that  penal  statutes  are  to  be  strictly 
construed,  has  no  application  to  this  code.  All  its  provisions  are  to  be  con- 
strued according  to  the  fair  import  of  their  terms,  with  a  view  to  effect  its 
objects  and  to  promote  justice. 


Conatruction  of  this  code.— The  code 
commissioners  give  the  following  explana- 
tion for  this  section.  After  referring  to  the 
old  rule  that  penal  statutes  are  to  be  strict- 
ly construed,  they  say:  "However  sound 
may  be  the  arguments  in  favor  of  this  rule, 
when  applied  to  ordinary  acts  of  the  legis- 
lature, it  is  apparent  that  it  would  be  im- 
proper to  apply  it  in  all  its  severity  to  a  sys- 
tem of  laws  intended,  iji  a  great  measure, 
to  take  the  place  of  the  common  law,  and 
having  in  view,  as  its  leading  object,  the 
turtherance  of  justice  and  a  disregard  of 


technical  strictness.  The  provisions  of  such 
a  system  ought  to  be  construed  in  the  same 
manner,  and  with  like  force  and  effect,  as 
they  would  be  were  the  principles  enun- 
ciated resting  in  the  unwritten  law,  and  it 
was  to  this  end  that  a  section  of  similar 
import  has  been  made  a  part  of  each  of  the 
codes,"  meaning  section  4  of  the  other  codes. 
By  this  section  the  common-law  rule,  that 
all  penal  statutes  are  to  be  strictly  con- 
strued, and  never  extended  by  implication, 
has  been  abrogated  in  this  state,  and  one 
adopted  more   likely  to  give  effect  to  the 
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provisions  of  this  code  and  promote  justice: 
Ex  parte  Gutierrez,  45  Cal.  431;  People  v. 
Soto,  49  Cal.  68;  People  v.  West,  49  Cal. 
610;  People  v.  Tisdale,  57  Cal.  104.  "The 
established'  rule  of  the  common  law  an- 
doubtedly  was  that  statutes  of  the  charac- 
ter of  the  one  now  under  consideration 
should  receive  a  strict  construction  in  favor 
of  him  upon  whom  a  penalty  was  to  be  in- 
flicted; but  this  rule  has  been  abrogated  by 
the  code,  which  has  constituted  itself  in 
this  respect  its  own  interpreter":  Ex  parte 
Gutierrez,  45  Cal.  431;  see  People  v.  Tis- 
dale. 57  Cal.  104. 

This  rule  of  strict  construction  was  not 
limited  to  statutes  that  were  penal  in  their 
nature,  but  it  extended  to  all  statutes  in 
derogation  of  the  common  law;  and  the  uni- 
form rule  in  this  state,  prior  to  the  adoption 
of  this  section,  was  that  all  such  statutes, 
penal  or  otherwise,  should  be  strictly  con- 
strued, and  limited  in  their  operations  to 
the  strict  letter  of  the  law:  Hotaling  v. 
Cronise,  2  Cal.  60;  People  v.  Buster,  11  Cal. 
221 ;  Turner  v.  Tuolumne  Co.  Water  Co.,  25 
Cal.  400;  Pina  v.  Peck,  81  Oal.  362.  The 
object  of  the  legislature  in  passing  this  sec- 
tion was  to  do  away  with  this  rule  of  stat- 
utory construction,  and  to  adopt  a  more  lib- 
eral one  in  its  stead,  with  the  view  of  fur- 
nishing the  courts  with  a  rule  of  procedure 
more  conformable  to  the  purposes  of  justice. 
Statutes,  however,  in  affirmance  of  the  com- 
mon law,  are  to  be  construed  as  was  the 
rule  by  that  law:  Baker  v.  Baker,  13  Cal.  95. 

In  the  construction  and  interpretation  of 
all  laws,  resort  is  frequently  had  to  the  ti- 
tle of  the  act  for  assistance  in  arriving  at 
the  true  meaning  thereof.  It  cannot  be 
used  for  the  purpose  of  restraining  or  con- 
trolling any  positive  provision,  but  in  cases 
of  doubt,  it  is  often  resorted  to  as  a  means 
of  ascertaining  the  intent  of  the  legislature, 
and,  when  considered  with  other  parts  of 
the  law,  may  materially  aid  in  removing 
ambiguities  therein:  Flynn  v.  Abbott,  16 
Cal.  305;  State  v.  Conkling,  19  Cal.  512;  Peo- 
ple V.  San  Francisco,  36  Cal.  602;  Matter 
of  Boston  etc.  Milling  Co.,  51  Cal.  624; 
Weed.  V.  Maynard,  52  Cal.  459;  Harris  v. 
Board  of  Supervisors,  52  Oal.  554;  see  Ha- 

gar  V.    Board  of  Supervisors,  47  Cal.  232. 

• 

The  codes  of  California,  divided,  as  they 
are,  into  titles,  chapters,  and  sections,  and 
the  subject  matter  of  each  chapter  being 
designated    by   headnotes,   more   considera- 


tion is  due  to  the  latter,  in  the  constrnctioi> 
of  the  several  chapters  and  sections,  than  is 
generally  given  to  the  title  of  an  act.  In 
considering  this  question,  the  following 
views  were  expressed  by  the  supreme  court 
of  this  state:  "The  practice  act  is  divided 
into  titles,  chapters,  and  sections;  the  head 
of  each  chapter  in  the  several  titles  is  a 
note   indicating   generally   the   subjects  ta 

which  the  chapter  is  devoted While 

the  rule  is  well  settled  that  the  title  of  an 
act  will  not  control  the  language  in  the 
body  of  the  statute,  but  may  be  referred 
to  as  tending  to  explain  the  intention  when 
the  language  is  doabtful,  we  are  of  opinion 
that  these  headnotes,  indicating  the  particu- 
lar subjects  treated  of  in  the  several  chap- 
ters, are  entitled  to  more  consideration  than 
the  title  to  the  entire  act.  The  Revised 
Statutes  of  New  York  (passed  as  one  act> 
were  also  divided  into  titles,  chapters,  and 
sections,  with  similar  headnotes  to  the  chap- 
ters; and  in  discussing  the  effect  to  be  given 
to  these  headnotes,  the  supreme  court  of 
that  state  say:  'The  inscription  to  chapter 
y  is  not  in  any  sense  a  title  to  a  statute. 
It  forms  a  part  of  the  body  of  the  act  quite- 
as  much  as  the  section  cited,  and  it  was  in- 
serted for  the  purpose  of  controlling  and 
limiting  the  scope  and  application  of  the 
general  words  used  in  the  chapter':  People 
V.  Molineux,  53  Barb.  15.  On  appeal  to  the 
court  of  appeals  this  ruling  was  approved, 
and  affirmed:  40  N.  Y.  113.  If  the  head- 
note  of  the  chapter  is  to  be  consulted  in  the 
interpretation  of  section  251,  it  becomes  ap- 
parent that  it  was  intended  to  apply  to  will- 
ful trespasses  only":  Barnes  v.  Jones,  51 
Cal.  306;  and  see  Ex  parte  Koser,  60  Cal. 
192;  see  State  v.  Vowels,  4  Or.  326. 

In  Gonzales,  v.  Wasson,  51  Cal.   295,  it. 
was  held  that  when  the  provisions  of  th& 
different    codes  conflict    with  each    other^ 
such  a  construction  must  be  given  to  them 
that  all  may,  if  possible,  have  effect.    The 
provisions  of  the  codes  regulating  judicial 
remedies  apply  only  to  proceedings  in  the- 
state  courts,  and  not  to  proceedings  in  the 
federal  courts:    Majors  v.  Co  well,  51  Cal. 
478.    The  common-law  rule  that  penal  stat- 
utes are  to  be  strictly  construed  has  no  ap- 
plication to  the  Penal  Code:  Davis  v.  Pacific- 
Tel,  etc.  Co.,  127  Cal.  31?. 

Construction  of  penal  etatutee,  g^ener- 
ally:  See  an  article  by  Heard  in  2  Grim.. 
Law  Mag.  !• 


Frelihinaby  Provisions. 
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Bules  of  constnictlon  of  code  proiri- 
sions,  generally:  See  Pol.  Code,  sec.  4478 
et  seq. 

Statutes  in  derogation  of  common  law: 


See  supra,  third  paragraph  of  this  note, 
and  section  4  of  each  of  the  codes,  and  the 
notes  thereto. 


6.  Provisions  similar  to  existing  laws,  how  constmed. 

Se<^  5.  The  provisions  of  this  code  and  every  amendment  thereto,  so  far  as 
they  are  substantially  the  same  as  existing  statutes,  or  the  common  law,  must 
be  regarded  as  continuations  thereof,  and  not  as  new  enactments.  [Commis- 
sioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

Kew      enactments.—The      codes      were 
framed  with  a  view  to  a  complete  system  of 


law,  designed,  however,  to  disturb  the  ex- 
isting state  of  things  as  little  as  possible, 
and  not  to  impair  vested  rights.  The  fore- 
going section  is  one  of  several  expressive  of 
this  design.  It  has  been  considered  in  con- 
nection with  the  succeeding  section  with 
reference  to  the  effect  of  the  codes  upon 


tenure  of  office:  People  v.  Bissell,  49  Oal. 
407,  the  inspector  of  gas-meters'  case. 

Revival  by  repeal.— "The  Political  Code 
contains  a  general  provision  that  the  repeal 
of  existing  statutes  shall  not  revive  any  law 
heretofore  repealed  or  suspended^  nor  any 
office  heretofore  abolished,  and  therefore 
such  a  provision  has  not  been  incorporated 
herein":  Commissioners'  note.  The  section 
referred  to  is  section  18. 


6.  Effect  of  code  upon  past  offenses. 

Sec.  6.  No  act  or  omission,  commenced  after  twelve  o^clock,  noon,  of  the  day 
on  which  this  code  takes  effect  as  a  law,  is  criminal  or  punishable,  except  as  pre- 
scribed or  authorized  by  this  code,  or  by  some  of  the  statutes  which  it  specifies 
as  continuing  in  force  and  as  not  affected  by  its  provisions,  or  by  some  ordi- 
nance, municipal,  county,  or  township  regulation,  passed  or  adopted  under 
such  statutes,  and  in  force  when  this  code  takes  effect.  Any  act  or  omission 
commenced  prior  to  that  time  may  be  inquired  of,  prosecuted,  and  punished  in 
the  same  manner  as  if  this  code  had  not  been  passed. 


Constmction.— The  provisions  of  this  sec- 
tion have  no  reference  to  the  forms  of  crim- 
inal procedure:  People  v.  Mortimer,  46  Oal. 
114. 

Ck>de   commissioners'    note.— The    code 

commissioners  give  the  following  as  a  state- 
ment of  the  effect  and  plan  of  this  code  np- 
on  common-law  and  past  offenses.  It  illus- 
trates the  design  of  framing  a  new  body  of 
taws  for  the  state. 
"Abolition  of  common-law  offenses.— 
Section  143  of  the  crimes  and  punishment 
act  of  1850  (Stats.  1850,  229),  as  amended 
March  31,  1866  (StaU.  1866,  468),  among 
other  things,  declares  that  'every  act  or  of- 
fense not  defined  by  statute  which  is  a  mis- 
demeanor at  common  law  is  a  misdemeanor 
in  this  state.'  This  amendment  added  to 
the  confusion  already  existing  in  our  crim- 
inal laws,  so  that  at  the  time  of  the  adop- 
tion of  this  code  an  examination  of  more 
than  six  thousand  statutes,  and  the  whole 
body  of  the  common  law,  was  necessary  be- 


fore it  could  be  d^rmined  what  acts  or 
omissions  were  penal.  Everyone  is  pre- 
sumed to  know  the  law;  yet,  under  the  sys- 
tem then  existing  in  this  state,  such  knowl- 
edge was  as  unattainable  by  the  masses  as 
it  would  have  been  were  the  laws  'written 
in  small  character  upon  high  pillars.'  It 
may  well  be  doubted  whether  a  state  has 
the  moral  right  to  hold  the  citizen  responsi- 
ble for  an  act  or  omission  not  evil  within 
itself,  which  act  or  omission  it  is  impossible 
for  the  citizen  to  know  is  prohibited  by  law. 
At  least,  it  is  clearly  the  duty  of  the  state 
to  give  to  every  citizen  ready  means  by 
which  a  knowledge  of  the  penal  laws  may 
be  attained.  To  this  end,  under  the  title 
of  'Crimes-  and  Punishments '  has,  been 
brought  every  act  or  omission  made  punish- 
able. The  difficulties  encountered  may  be 
illustrated  by  the  following  instances:  The 
revenue  laws  contain  more  than  fifty  penal 
clauses;  the  election  laws  more  than  thirty; 
the   corporation    laws   more   than   twenty; 
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and  at  least  seyen  out  of  ten  of  the  general 
acts  contain  provisions  of  a  penal  character. 
Through  all  these  rarions  acts  the  commis- 
sioners extended  their  examination,  drew 
from  them  their  penal  cltfnses,  and  inserted 
them— pruned  of  redundant  and  contradic- 
tory matter— in  the  Penal  Code,  under  ap- 
propriate subdivisions. 

"Effect  of  the  code  npon  anterior  of- 
fenses.— In  80  far  as  this  code  declares  acts 
criminal  which  heretofore  have  not  been  so 
regarded,  or  increases  the  severity  or 
changes  the  kind  of  punishment  inflicted  for 
a  crime  defined  by  our  former  laws,  the 
familiar  provision  of  the  federal  constitu- 
tion prohibiting  ex  post  facto  laws  forbids 
that  it  \>e  made  applicable  to  acts  com- 
mitted before  it  takes  effect:  U.  S.  Const., 
art.  I,  sec.  10,  subd.  1;  Calder  v.  Bull,  3 
Dall.  386;  Fletcher  v.  Peck,  6  C?ranch,  87, 
138.  In  so  far  as  it  diminishes  the  severity 
of  the  punishment  by  prescribing  a  less 
amount  or  duration  of  penalty  of  the  same 
kind  with  that  inflicted  under  the  common 
law,  there  may  be  no  constitutional  reason 
to  prevent  its  being  made  applicable  to  all 
offenses,  irrespective  of  the  date  of  com- 
mission: Hartung  v.  People,  22  N.  T.  95; 
Commonwealth  v.  Mott,  21  Pick.  492;  Keene 
T.  State,  3  Chand.  109.  Ameliorations  of 
punishment  introduced  by  statute  are  often 
expressly  extended  to  prior  offenses.  No 
natural  right  arises,  however,  in  behalf  of 
an  offender  to  claim  the  benefit  of  a  subse- 
quent statute  mitiga.ting  the  penalty  for  of- 
fenses like  his  own,  though  clemency  readi- 
ly awards  it  to  him.    Convenience  and  sim- 


plicity in  the  administration  of  penal  jus- 
tice should  .control  upon  this  point.  The 
commissioners  were  of  opinion  that  any  at- 
tempt by  general  words  to  render  such  miti- 
gations of  punishment  as  are  introduced  by 
the  code  applicable  to  antecedent  offenses 
is  calculated  to  raise  nice  and  embarrassing 
questions  as  to  whether  a  given  modincation 
is  a  mitigation  or  not.  They  observe  that  it 
has  been  held  that  the  judiciary  cannot  de- 
teimine  whether  a  provision  that  no  person 
convicted  of  a  capital  offense  shall  be  exe- 
cuted until  after  a  year*s  confinement,  nor 
then  except  upon  special  warrant  from  the 
governor,  is  or  is  not  less  severe  than  a 
former  law  imposing  absolutely  the  punish- 
ment of  death:  Hartung  v.  People,  22  N. 
Y.  95,  106.  Also,  that  a  substitution  of 
imprisonment,  not  exceeding  seven  years, 
for  whipping,  has  been  held  not  an  in- 
crease of  punishment:  Strong  v.  State,  1 
Blackf.  193;  Berber  v.  State,  7  Tex.  69. 
They  therefore  recommended  that,  as  it  is 
necessary  to  retain  the  former  system  of 
prohibitions  and  penalties  to  a  great  extent, 
as  respects  acts  already  committed,  it  be 
retained  complete,  and  applied  to  all  acts 
committed  before  the  hour  at  which  this 
code  takes  effect.  If  a  criminal  statute  is 
changed  between  the  time  of  the  commis- 
sion of  an  offense  and  conviction,  but  con- 
tains a  saving  clause  to  the  effect  that  the 
change  shall  not  apply  to  the  trial  of  of- 
fenses committed  prior  to  such  change,  the 
punishment  is  regulated  by  the  old  law: 
People  V.  Gill,  7  CaL  356." 


7.  Certain  tenns  defined  in  the  lense  in  which  they  are  nied  in  this  code. 

Sec.  7.  Words  used  in  this  code  in  the  present  tense  include  the  future  as 
well  as  the  present;  words  used  in  the  masculine  gender  include  the  feminine 
and  neuter;  the  singular  number  includes  the  plural,  and  the  plural  the  singular; 
the  word  "person"  includes  a  corporation  as  well  as  a  natural  pereon;  the  word 
"county"'  includes  "city  and  county'';  writing  includes  printing  and  typewriting; 
oath  includes  affirmation  or  declaration;  and  every  mode  of  oral  statement, 
under  oath  or  affirmation,  is  embraced  by  the  term  "testify,"  and  every  written 
one  in  the  term  "depose";  signature  or  subscription  includes  mark,  when  the 
person  cannot  write,  his  name  being  written  near  it,  by  a  person  who  writes  his 
own  hame  as  a  witness. 

The  following  words  have  in  this  code  the  signification  attached  to  them  in 
this  section,  unless  otherwise  apparent  from  the  context: 

1.  The  word  "willfully,"  when  applied  to  the  intent  with  which  an  act  is 
done  or  omitted,  implies  simply  a  purpose  or  willingness  to  commit  the  act, 
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make  the  omission  referred  to.    It  does  not  require  any  intent  to  violate  law> 
or  to  injure  another,  or  to  acquire  any  advantage; 

2.  The  words  "neglect/*  "negligen<5e,'*  "negligent/*  and  "negligently**  im- 
port a  w«mt  of  such  attention  to  the  na/ture  or  probable  consequences  of  the  aot 
or  omission  as  a  prudent  man  ordinarily  bestows  in  acting  in  his  own  concerns; 

3.  The  word  "corruptly**  imports  a  wrongful  design  to  acquire  or  cause  some 
pecuniary  or  other  advantage  to  the  person  guilty  of  the  act  or  omission  referred 
to,  or  to  some  other  person; 

4.  The  words  "malice**  and  "maliciously**  import  a  wish  to  vex,  annoy,  or 
injure  another  person,  or  an  intent  to  do  a  wrongful  act,  established  either  by 
proof  or  presumption  of  law; 

5.  The  word  *Tmowingly**  imports  only  a  knowledge  that  the  facts  exist  which 
bring  the  act  or  omission  within  the  provisions  of  this  code.  It  does  not  require 
any  knowledge  of  the  unlawfulness  of  such  act  or  omission; 

6.  The  word  *T)ribe**  signifies  anything  of  value  or  advantage,  present  or 
prospective,  or  any  promise  or  undertaking  to  give  any,  asked,  given,  or  ac- 
cepted, with  a  corrupt  intent  to  influence,  unlawfully,  the  person  to  whom  it  is 
given,  in  his  action,  vote,  or  opinion,  in  any  public  or  official  capacity; 

7.  The  word  "vessel,**  when  used  with  reference  to  shipping,  includes  ships 
of  all  kinds,  steamboats,  canal  boats,  barges,  and  every  structure  adapted  to  be 
navigated  from  place  to  place  for  the  transportation  of  merchandise  or  persons; 

8.  The  words  "peace  officer**  signify  any  one  of  the  officers  mentioned  in  sec- 
tion eight  hundred  and  seventeen; 

9.  The  word  "magistrate**  signifies  any  one  of  the  officers  mentioned  in  sec- 
tion eight  hundred  and  eight; 

10.  The  word  "property**  includes  both  real  and  personal  property; 

11.  The  words  "real  property**  are  coextensive  with  lands,  tenements,  and 
bereditaments; 

12.  The  words  "personal  property**  include  money,  goods,  chattels,  things  in 
action,  and  evidences  of  debt; 

13.  The  word  "month**  means  a  calendar  month,  unless  otherwise  expressed; 
the  word  "daytime**  means  the  period  between  sunrise  and  sunset,  and  the  word 
"night-time**  means  the  period  between  sunset  and  sunrise; 

14.  The  word  "will**  includes  codicil; 

15.  The  word  "writ**  signifies  an  order  or  precept  in  writing,  issued  in  the 
name  of  the  people,  or  of  a  court  or  judicial  officer,  and  the  word  "process**  a 
writ  or  summons  issued  in  the  course  of  judicial  proceedings; 

16.  Words  and  phrases  must  be  construed  according  to  the  context  and  the 
approved  usage  of  the  language;  but  technical  words  and  phrases,  and  such, 
others  as  may  have  acquired  a  peculiar  and  appropriate  meaning  in  law,  must 
be  construed  according  to  such  peculiar  and  appropriate  meaning; 

17.  Words  giving  a  joint  authority  to  three  or  more  public  officers  or  other 
persons,  are  construed  as  giving  such  authority  to  a  majority  of  them,  unless  it 
is  otherwise  expressed  in  the  act  giving  the  authority; 

18.  When  the  seal  of  a  court  or  public  officer  is  required  by  law  to  be  affixed 
to  any  paper,  the  word  "seal**  includes  an  impression  of  such  seal  upon  the  paper 
alone^  or  upon  any  substance  attached  to  the  paper  capable  of  receiving  a  visible 
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impression.     The  seal  of  a  private  person  may  be  made  in  like  manner,  or  by 
the  scroll  of  a  pen,  or  by  writing  the  word  "aeal"  against  his  name; 

19.  The  word  "state,"  when  applied  to  the  different  parts  of  the  United 
States,  includes  the  District  of  Columbia  and  the  territories,  and  the  words 
^TJnited  States"  may  include  the  District  and  territories; 

20.  The  word  "section,"  whenevieT  hereinafter  employed,  refers  to  a  section  of 
this  code,  unless  some  other  code  or  statute  is  expressly  mentioned.  [Commis- 
mifisioners'  Amendment,  approved  March  16,  1901;  took  effect  July*  1,  1901.] 

"Person":  Doaglass  v.  Pacific  Mail  S.  8. 
Ck>.,  4  Cal.  304.  County  is  not:  Hunsaker 
V.  Borden,  5  Cal.  288;  63  Am.  Dec.  130. 
"Person,"  in  its  legal  aiffnification,  ia  a 
generic  term,  and  includes  artificial  as  well 
as  natural  persons:  Spring  Valley  W.  W.  v. 
Schottler,  62  Cal.  69,  116;  Douglass  v.  Pa- 
cific Mail  S.  S.  Co.,  4  Cal.  306.  The  word 
"person,"  in  the  fourteenth  amendment  to 
the  constitution  of  the  United  States,  was 
thought  not  to  include  corporations,  in  Cen- 
tral Pac.  R.  R.  V.  Board  of  Equalization,  60 
Cal.  35;  but  the  opposite  view  was  enter- 
tained in  Railroad  Tax  Cases,  8  Saw.  285. 

"Writing"  includes  printing,  and  there- 
fore it  is  not  in  violation  of  the  section  re- 
quiring the  charge  to  the  jury  to  be  in 
writing  for  the  court  to  read  printed  sec- 
tions from  the  Penal  Code:  People  v.  Mor- 
tier,  58  Cal.  262,  269. 

"Oath":  Code  Civ.  Proc.,  eece.  17,  2097. 

"Signature."— Fac-simile  of  an  auto- 
graph, printed  and  used  as  a  signature,  is  a 
aignature:  Pennington  v.  Baehr,  48  Cal.  505. 
And  an  attorney's  name  printed  to  a  com- 
plaint is  a  sufficient  signing:  Hancock  T 
Bowman,  49  Cal.  413;  Barnard  v.  Heydrick, 
49  Barb.  62.  But  to  cut  a  written  signature 
and  affix  to  another  instrument  is  not  a 
signing  of  that  instrument:  Fox  v.  Board  of 
Supervisors,  49  Barb.  563.  The  clerk  of  a 
board  of  supervisors  may  adopt  a  printed 
signature:  Williams  v.  McDonald,  58  Cal. 
527. 

Subd.  1.  "Willful":  People  v.  Murray, 
10  Cal.  309;  People  v.  Pool,  27  Cal.  572; 
Benkert  v.  Benkert,  32  Cal.  469;  People  ▼. 
Von  Tiedeman,  120  Cal.  128. 

Subd.  2.  "Negligence":  Richardson  T. 
Kier,  34  Cal.  63;  91  Am.  Dec.  681. 

Subd.  4.  "Malice":  Maynard  T.  Fire- 
man's Fund  Ins.  Co.,  34  Cal.  48;  91  Am.  Dec. 
672;  People  v.  Taylor,  36  Cal.  255.  The  fol- 
lowing is  the  note  of  the  code  examiners,  at 
whose  suggestion  the  amendment  of  1874 
was  passed:  **The  words  'or  an  intent  to  do 
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a  wrongful  act'  are  added  to  the  definition 
of  malice  in  the  fourth  subdivision  to  ex- 
press with  greater  accuracy  the  legal  mean- 
ing of  the  term.  Mr.  Bishop  says,  in  his 
work  on  criminal  law,  'malice,  in  legal 
phrase,  is  never  understood  to  denote  gener- 
al malevolence,  or  unkindness  of  heart,  or 
enmity  toward  a  particular  individual;  but 
it  signifies  rather  the  intent  from  which 
flows  any  wrongful  and  injurious  act  com- 
mitted without  legal  justification.*  In 
Bromage  v.  Prosser,  4  Barn.  &  C.  247,  Mr. 
Justice  Bayley  says:  'Malice  in  common  ac- 
ceptation means  ill-will  against  a  person; 
but  in  its  legal  sense  it  means  a  wrongful 
act  done  intentionally,  without  just  cause  or 
excuse.* "  See,  also,  post,  sec.  188,  and 
note. 

Subd.  6.  "Bribe":  See  this  definition 
quoted  in  People  v.  Markham,  64  Cal.  158; 
49  Am.  Rep.  700. 

SSiubd.  10.  "Property":  McKeon  v.  Bis- 
bee,  9  Cal.  142;  Davis  v.  Mitchell.  34  Cal. 
81;  Savings  etc.  Soc.  v.  Austin,  46  Cal.  415; 
People  V.  Hibernia  Bank,  51  Cal.  243;  21 
Am.  Rep.  704;  Cal.  Const.,  art.  XIII, 
sec  1.  "Property"  includes  evidences  of 
debt,  as  a  general  rule:  People  v.  Eddy,  43 
Cal.  331;  13  Am.  Rep.  143;  but  People  ▼• 
Hibernia  Bank,  51  Cal.  243.  21  Am.  Rep. 
704,  and  Miller  v.  Heilbron,  58  Cal.  133,  U- 
lustrate  how  this  meaning  may  be  qualified 
by  the  context.  The  right  to  an  appeal  is 
property,  within  the  meaning  of  the  Penal 
Code,  section  519.  It  will  be  an  injury  to 
property  under  this  section  to  write  threat- 
ening letters  preventing  one  from  prosecut- 
ing his  appeal:  People  v.  Cadman,  57  Cal. 
562. 

Subd.  11.  "Real  property":  State  ▼. 
Moore,  12  Cal.  56;  Teschemacher  v.  Thomp- 
son, 18  Cal.  12;  79  Am.  Dec.  151. 

Subd.  12.  "Personal  property":  Adams 
V.  Hackett,  7  Cal.  203;  Davis  v.  Mitchell, 
34  Cal.  81. 


Preliminary  Provisions. 
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Subd.  13.    Month    is    meant   to   be  a 
'Calendar  and  not  a  lunar  month:  Sayings 
-etc.  Soc.  V.  Thompson,  32  Cal.  347;  Sprague 
V.  Norway,  31  Cal.  173;  Gross  t.  Fowler,  21 
Cal.   392.    See   note,  78   Am.  St.   Rep.  384. 
^Vhere  a  statute  disects  the  publication  of 
notices  a  certain  number  of  times  a  week 
for  a  specified  number  of  months,  it  is  requi- 
site, not   only  that   the   number   of  weekly 
publications  be  observed,  but  that  the  pre- 
-scribed  length  of  time,  calculated  according 
to  the  calendar  month,  be  followed:  Savings 
•etc.  Soc.  V.  Thompson,  32  Oal.  347. 

Ck>mputation  of  time:  S(:'e  note,  78  Am. 
«t.  Rep.  372-386. 

Subd.  16.  Words  and  phrases,  how 
•construed.— The  above  is  the  general  rule 
with  regard  to  the  construction  of  words, 
whether  in  contracts,  statutes,  or  constitu- 
tions. The  meaning  to  be  given  to  words  in 
contracts  is  provided  for  in  the  Civil  Code, 
sections  1644,  1645,  and  Code  of  Civil  Pro- 
cedure, section  1861.  The  following  deci- 
sions follow  the  rule  of  the  codes:  Hough- 
ton's Appeal,  42  Cal.  35;  People  v.  Eddy,  43 
Cal.  332;  13  Am.  Rep.  143;  Weill  v.  Kenfield, 
64  Cal.  Ill;  Waller  v.  Harris,  20  Wend. 
'655;  32  Am.  Dec.  590;  United  States  v. 
Jones,  3  Wash.  C.  C.  209;  Martin  v.  Hunter, 
1  Wheat.  326;  Mayor  v.  Winter,  29  Ala.  651; 
Philadelphia  R.  R.  v.  Catawissa  R.  R.  Co., 
«3  Pa.  St.  20;  Green  v.  Weller,  32  Miss.  650. 
But  if  a  technical  word  is  manifestly  used 
in  an  untechnical  sense,  the  court  will  give 
it  the  meaning  intended  by  the  party  using 
It:  Central  Pac.  R.  R.  v.  Beal,  47  Cal.  151; 
Clark  V.  Utica,  18  Barb.  151;  Robinson  v. 
Vamell,  16  Tex.  382.  And  see  Rosenberg  v. 
Frank,  58  Cal.  387,  for  a  construction  of 
the  words  "pro  rata"  in  a  will. 

Subd.  17.  Executing  Joint  authority.^ 
If,  from  the  delegation  of  authority,  it  ap- 
pear that  all  must  not  only  meet  but  all 
onust  agree,  the  authority  must  be  pursued: 
People  V.  Coghill,  47  Cal.  361.  Before  the 
•code  there  were  many  authorities  to  the  ef- 
fect that,  as  a  general  rule,  where  the  leg- 
islature bad  created  a  board  of  commission- 


ers and    conferred   discretionary   powers  to 
decide  upon  matters  of  public  interest,  but 
had  made  no  provision  that  a  majority  shall 
constitute  a  quorum,  all  must    be    present 
and    consult,  though  a  majority  might  de- 
cide:   People  V.  Coghill,  47  Cal.  361;  citing 
Grindley  v.  Barker,  1  Bos.  &  P.  229:  Crocker 
V.  Crane,  21  Wend.  218;  Babcock  v.  Lamb, 
1  Cow.  239;  Ex  parte  Rogers,  7  Cow.  526; 
BO,  also,  Talcott  v.    Blanding,  54  Cal.    289; 
where  all  met  and  a  nvajority  decided:  Smith 
V.  Smith,  28  111.  56;  Tuscarcra  Bridge  Co.  v. 
Jemison,  .S3  Ala.  476;  McCrary  v.  Harrison, 
36  Ala.  577;  Blodgett  v.  Prince,  109  Mass. 
4;   Henderson  v.    Bulkley,  14  B.    Mon.  236. 
Not  only  does  section  15  remove  the  distinc- 
tion between  the  exercise  of  a  joint  authori- 
ty between  public  and  private  bodies,  but 
also  gives  to  the  majority  power  not  only  to 
decide,  but  to  meet  and  decide;  where  a  ma- 
jority, a  quorum  of  the  board,  have  met,  a 
majority  of  the  quorum  may  decide:  Flint  v. 
Harrington,  68  Cal.  257. 

Subd.  18.  An  impression  of  a  seal  on 
paper  without  wax  is  sufficient:  Connolly  v. 
Goodwin,  5  Cal.  220;  and  such  impression 
may  be  made  with  a  pen:  Hastings  v. 
Vaughan,  5  Cal.  315.  The  appellate  court 
will  assume  from  the  letters  "L.  S.,''  after 
a  certificate  of  a  notary  printed  in  a  tran- 
script, that  the  original  was  properly  exe- 
cuted: Touchard  v.  Crow,  20  Cal.  150;  81 
Am.  Dec.  108.  In  copying  a  sealed  instru- 
ment, it  is  not  necessary  to  transcribe  the 
seal:  Jones  v.  Martin,  16  Cal.  165;  Smith  v. 
Dall,  13  Cal.  510.  An  omission  of  a  county 
recorder  to  make  any  mark  for  the  seal  does 
not  vitiate  the  record  of  the  writing:  Smith 
V.  Dall,  13  Cal.  510.  A  corporation  may 
adopt  the  seal  of  a  private  individual:  Gash- 
wiler  V.  Willis,  33  Cal.  11;  91  Am.  Dec.  607; 
but  when  adopted  must  be  used  as  the  seal 
of  the  corporation:  Richardson  v.  Scott  Riv- 
er etc.  Co.,  22  Cal.  156.  See  corresponding 
section  in  Code  of  Civil  Procedure,  section 
14. 

Seals  other  than  ofELcial  are  abolished^ 
by  the  CivU  Code,  section  1629. 


S.  What  intent  to  defraud  is  sufficient. 

Sec.  8.  Whenever,  by  any  of  the  provisions  of  this  code,  an  intent  to  defraud 
is  required  in  order  to  constitute  any  offense,  it  is  sufiftcient  if  an  intent  appears 
to  defraud  any  person,  association,  or  body  politic  or  corporate,  whatever. 
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§§  9-13  Pbnal  Codb. 

9.  Civil  remedies  preserred. 

Sec.  9.  The  omisfiian  to  specify  or  affirm  in  this  code  any  liability  to  damages^ 
penalty,  forfeiture,  or  other  remedy  imposed  by  law  and  allowed  to  be  recovered 
or  enforced  in  any  civil  action  or  proceeding,  for  any  act  or  omission  declared 
punishable  herein,  does  not  affect  any  right  to  recover  or  enforce  the  same. 

Mergrer  of  civil  remedy.— In  all  casea  a  Crosby   v.   Leng,   12  East,   409;  White  v. 

crime  includes  an   injury;  every   public  of-  Spettigue,  13  Mees.  &  W.  603.    In  some  of 

fense  is  also  a    private  wrong,  and   some-  the  United  States  it  has  been  decided  that, 

what  more;  it  affects  the  individual,  and  it  no  dvil  action  could  be  prosecuted  before 

likewise  affects  the  community.    But  by  the  conviction:   Foster  v.   Tucker,  3  Me.  468 r 

ancient  common   law  it  was   held  that  the  14  Am.    Dec.  243.    In   most  of  the  states,, 

private  injury  was  swallowed  up  in  the  pub-  however,  this  rule  has  been  directly  repudi- 

lic  wrong:  4  Blackstone's  Commentaries,  6.  ated:  Boston  etc.  R.  R.  v.  Dana,  1  Gray,  83, 

Afterward  this  rule  was  relaxed,  and  it  was  and  cases  there  cited;  1  Bishop's  Criminals 

held  that  the  civil   right  to  sue  for  the  in-  Law,  sec.  271  et  seq.;  see  White  v.  Fort,  3 

jury  a  party  has  received  for  a  case  of  fel-  Hawks,  251;  1  Bennett  &  Heard's  Leadiilg. 

ony  is  not  merged    or  destroyed,    but  only  Cases,  34,  note  42. 

suspended   until   the   guilty   party   ia  con-  Prosecntion  and  civil  action  may  pro- 

victed,  or  an  earnest  endeavor  has  been  ceed  at  the  same  time  for  the  same  wrong: 

made  to  bring  the  offender  to  justice.    Af-  See  note,  28  Am.  Rep.  46-00. 

ter  the  accused  had  been  convicted,  or  ac-  Merger  of  crimes:  See  note,  6  Am.  St.. 

quitted    without    collusion,    a    civil    action  Rep.  889-901. 
could   be  prosecuted   for  the  same   injury: 

10.  Proceedings  to  impeach  or  remove  offlcers  and  others  preienred. 

Sec.  10.  The  omission  to  specify  or  affirm  in  this  code  any  ground  of  for- 
feiture of  a  public  office,  or  other  trust  or  special  authority  conferred  by  law,  or 
any  power  conferred  by  law  to  impeach,  remove,  depose,  or  suspend  any  public- 
officer  or  other  person  "holding  any  trust,  appointment,  or  other  special  author- 
ity conferred  by  law  does  not  aflEect  such  forfeiture  or  power,  or  any  proceed- 
ing authorized  by  law  to  carry  into  effect  such  impeachment^  removal^  deposi- 
tion, or  suspension. 

11.  Authority  of  conrts-martial  preserved — Contempts. 

Sec.  IJ.  This  code  does  not  aflfect  any  power  conferred  by  law  upon  any 
court-martial,  or  other  military  authority  or  officer,  to  impose  or  inflict  punish- 
ment upon  oflfenders;  nor  any  power  conferred  by  law  upon  any  public  body,, 
tribunal,  or  officer,  to  impose  or  inflict  punishment  for  a  contempt. 


12.  Of  sections  declaring  crimes  punishable — ^Duty  of  court. 

Sec.  12.  The  several  sections  of  this  code  which  declare  certain  crimes  to  b& 
punishable  as  therein  mentioned  devolve  a  duty  upon  the  court  authorized 
to  pass  sentence  to  determine  and  impose  the  punishment  prescribed. 

Appointing  time  of  pronouncing  Judg-        Showing  cause  against  the  Judgments 
ment:  Sec.  1191,  post.  Sec.  1201,  post. 

13.  Punishments,  how  determined. 

Sec.  13.  Whenever  in  this  code  the  punishment  for  a  crime  is  left  undeter* 
mined  between  certain  limits,  the  punishment  to  be  inflicted  in  a  particular  case 
must  be  determined  by  the  court  authorized  to  pass  aentence,  within  such  limits 
as  may  be  prescribed  by  this  code. 
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§§  14-16 


ExceflslTe  pnnishment.— In  People  ▼. 
Bfley,  48  Cal.  540,  a  Judgment  sentencing 
the  defendant  for  a  longer  period  than  the 
statute  prescribed  was  held  erroneous,  and 
was  rerersed,  and  the  proper  judgment  or- 
dered entered. 


SentencMi  differing  from  those  author- 
iced  by  law:  Bee  55  Am.  St.  Rep.  264-274, 
note. 

Punishment,  what  is:  See  87  Am.  St. 
Bep.  890-804,  note. 


14.  Witness'  teitimony  may  be  read  against  Mm  on  prosecution  for  perjury. 

Sec.  14.  The  Tarious  sections  of  this  code  which  declare  that  evidence 
obtained  upon  the  examination  of  a  person  as  a  witness  cannot  be  receiyed 
against  him  in  any  criminal  proceeding  do  not  forbid  such  evidence  being  proved 
against  such  person  upon  any  proceedings  founded  upon  a  bhargo  of  perjury, 
committed  in  such  examination. 

15.  Crime  and  public  offense  defined. 

Sec.  15.  A  crime  or  public  offense  is  an  act  committed  or  omitted  in  violation 
of  a  law  forbidding  or  commanding  it,  and  to  which  is  annexed,  upon  convic- 
tion, either  of  the  following  punishments; 

1.  Death; 

2.  Imprisonment; 

3.  Fine; 

4.  Bemoval  from  office; 

5.  Disqualification  to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit  in 
this  state; 

6.  Other   penal   discipline.     [Commifisioners'  Amendment,  approved  March 

16.  1901;  took  effect  July  1,  1901.] 

Crime  and  public  oflense:  See  sees.  16, 
17. 

"The  use  of  the  termg  'crime/  'felony,' 
'misdemeanor/  and  'offense'  is  far  from  uni- 
form even  among  legal  writers,"  say  the 
code  commissioners,  and  after  citing  the 
definitions  of  seyeral  text-writers,  they  con- 
clade:  "The  definition  of  the  section  is 
based  upon  the  tisage  which  has  grown  np 
in  this  state  of  employing  'crime,  and  'of- 
fense' in  the  extensive  signification,  and 
confining  'felony'  and  'misdemeanor'  to  de- 
note the  classes  into  which  crimes  are  di- 
vided, and  is  in  substantial  accord  with  the 
definitions  given  by  Mr.  Livingston:  Crim. 
Code.  art.  76." 

Relation  of  punishment  to  erime.— 
Punishment  is  necessary  to  the  idea  of  a 

16.  CrimeSi  how  divided. 
Sec.  16.    Crimes  are  divided  into: 

1.  Felonies;  and^ 

2.  Misdemeanors. 
See  next  section  and  note. 


crime.  The  repeal  of  either  that  part  of 
an  act  containing  the  description  of  acts 
constituting  the  crime  or  a  repeal  of  that 
part  of  the  act  prescribing  the  punishment 
is  a  repeal  of  the  whole  law  creating  the 
crime:  People  v.  McNulty,  03  Cal.  427. 

Criminal  act  and  criminal  intent:  See 
post,  sec.  20. 

Constructive  crimes  are  not  favored:  Ex 
parte  McNulty,  77  Cal.  164;  11  Am.  St.  Rep. 
257. 

Subd.  1.  Death  punishment  in  case  of 
treason:  See  sec.  87;  of  murder:  Sec.  190. 

Subd.  4.    Bemoval  from  office:  See  sec 

739  et  seq.;    Const.,    art.  lY,  sees.  18,  21 » 

art.  XII,  sec.  19. 

Subd.  5.  Disqualification  to  bold  of* 
Hce:  CaL  Const.,  art.  XX,  sees.  10,  11. 
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17.  Felony  and  misdemeanor  defined. 

Sec.  17.  A  felony  is  a  crime  which  is  punishable  with  death  or  by  imprison- 
ment in  the  state  prison.  Every  other  crime  is  a  misdemeanor.  When  a  crime 
punishable  by  imprisonment  in  the  state  prison  is  also  punishable  by  fine  or 
imprisonment  in  a  county  jail,  in  the  discretion  of  the  court,  it  shall  be  deemed 
a  misdemeanor  for  all  purposes  after  a  judgment  imposing  a  punishment  other 
than  imprisonment  in  the  state  prison.  [Amendment,  approved  March  7, 1874; 
Amendments  1873-74,  465;  took  effect  sixtieth  day  after  passage.] 

CrimM  defined:  See    note,  78    Am.  St.     302.    The  intent  of  this  section  was  to  do 
Hep.  235,  236;  note  to  sec  15;  "Stats.  1851,      away  with  the  common-law  definition  of  a 


p.  212,  sees.  4,  5;  People  v.  War,  20  CaL 
117.  At  common  law,  a  felony  was  an  of- 
fense which  occasioned  a  total  forfeiture  of 
either  lands  or  goods,  or  both,  and  to  which 
might  be  superadded,  according  to  the  de- 
gree of  guilt,  capital  or  other  punishment: 
4  Blackstone's  Commentaries,  6;  1  Russell 
on  Crimes,  42;  1  Chitty  on  Pleading,  14;  1 
Hawkins'  Pleas  of  the  Crown,  87;  5  Wheat. 
150.  'Smaller  faults,  and  omissions  of  less 
consequence,  are  comprised  under  the  gen- 
tler names  of  misdemeanors  only':  4  Black- 
stone's  Commentaries,  5;  see  note  to  sec. 
16**:  C-ommisBioners'  note. 

Felonies   and   iiil8d6meanon.~At    the 
•common  law,  a  felony  was  a  public  offense 
which  occasioned  a  total  forfeiture  of  either 
lands  or  goods,  or  both,  and  to  which  capital 
-or  other  punishment  might  have  been  super- 
added, according  to  the  degree  of  guilt:  4 
Blackstone's  Commentaries,  05,  06.    As  dis- 
tinguished    from     misdemeanors,     felonies 
comprised  originally  erery  species  of  crime 
which  occasioned  the  forfeiture  of  lands  and 
goods.    Misdemeanors    comprised    all    other 
-offenses,  lower    than    felonies,  which    were 
the    subject    of    indictment:     1    Wharton's 
Criminal  Law,  8th  ed.,  sees.  22,  23. 

This  distinction,  although  recognized  to  a 
limited  extent,  has  generally  fallen  into  dis- 
use, and  will,  no  doubt,  in  course  of  time, 
be  entirely  abolished.  "In  modern  English 
legislation,  any  affected  demarkation  of 
crimes  by  the  sort  of  moral  or  social  sig- 
nificance anciently  implied  in  a  felony  as 
contrasted  with  a  misdemeanor  is  practically 
-abandoned,  though  a  memory  of  the  distinc- 
tion is  preserved  in  certain  Judicial  forms. 
The  tendency  of  all  modem  legislation  is  to 
arrange  crimes  on  no  more  logical  or  ab- 
istruse  principle  than  that  based  on  either 
the  gravity  of  the  punishment  with  which 
they  are  visited,  or  the  dignity  and  consti- 
tution of  the  courts  of  justice  in  which  they 
are  investigated*':  Amos  on  Jurisprudence, 

12 


felony,  and  to  substitute    one  in  its  stead 
which    should    have    significance,    and    bo 
readily  understood.    The  proper  meaning  of 
the  section  is  to  declare  all  crimes  (not  de- 
nominated   misdemeanors    by  statutes  crt»- 
ating  them)  which  are  punishable  by  death 
or  imprisonment  in  the  state  prison  to  be 
felonies.    The   definitions   here   given   were 
adopted  at  an  early  date  in  this  state:  Stats. 
1851,   p.  212;    and  are  the  ones  generally 
adopted  in  most  of  the  United  States.    Un- 
der sections  4  and  5  of  the  act  last  cited, 
the  question  was  presented  to  the  supreme 
court  of  this    state,  whether  certain    acts 
that  were  to  be  punished  by  imprisonment 
in  the  state  prison  or  by  fine,  in  the  discre- 
tion of    the  court,  were  to  be    designated 
and    prosecuted   as    felonies   or    as   misde- 
meanors.   In  the  determination  of  this  ques- 
tion the  court  referred  to  the  sections  cited 
as  follows:  "The  real  objection  to  this  in- 
dictment, if  there  be  any,  is  that  the  facts 
set  forth  do  not  constitute  a  public  offense, 
because   the    punishment   prescribed    being 
either  imprisonment  in  the  state  prison,  or 
a  fine,  it  does  not  appear  whether  it  is  a 
felony  or  a  misdemeanor,  and  hence  it  does 
not    necessarily    fall    within    any    class  of 
crimes   known  to  the  law.    The    discretion 
given  as  to  the  punishment  certainly  does 
not  make  the  same  act  two  offenses,  and  it 
would  be  a  singular  consequence  if  the  fix- 
ing   alternative    punishments    belonging    to 
different  classes  of  crimes  should  prevent  a 
criminal  act    from  being  indictable  as  any 
crime.    We  think,  however,  there  is  no  un- 
certainty as  to    the    grade    of    the    crime 
charged.    'A  felony  is  a  public  offense  pun- 
ishable by  death  or  by  imprisonment  in  a 
state  prison.    Every  other  public  offense  is 
a  misdemeanor':  Act  to  regulate  proceedings 
in  criminal  cases,  sees.  4,  5.    Under  these 
definitions,  any  offense  which  may  be  or  is 
liable  to  be  punished  by  death,  or  imprison- 
ment in  the  state  prison,  Is  a  felony.    Any 
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offense  which  is  not  liable  to  such  punish- 
ment—that ia,  for  which  that  grade  of  pan- 
iahment  cannot  under  any  circumstances  be 
inflicted— is  a  misdemeanor.  Although  the 
oflfense  charged  in  this  indictment  may,  in 
the  discretion  of  the  court  in  any  particular 
case,  be  only  punished  by  a  fine,  yet  the  of- 
fense is  one  which  is  punishable,  which  ia 
hable  to  be  punished,  by  imprisonment  in 
the  state  prison,  and  hence  it  must  be 
prosecuted  with  the  forms  and  solemnities 
of  a  crime  of  the  grade  of  a  felony":  Peo- 
ple V.  War,  20  Cal.  119.  To  the  same  effect 
is  People  t.  Van  Steenburgh,  1  Park.  C.  C. 
39.  When  the  Penal  Code  was  adopted, 
sections  4  and  5,  just  referred  to,  were  re- 
enacted  as  section  17  of  that  code.  At  the 
session  of  the  legislature  of  1873-74,  section 
17  was  amended  by  adding  the  following 
thereto:  "WTien  a  crime  punishable  by  im- 
prisonment in  the  state  prison  is  also  pun- 
ishable by  fine  or  imprisonment  in  a  county 
jail,  in  the  discretion  of  the  court,  it  shall 


be  deemed  a  misdemeanor  for  all  purposes 
after  a  judgment  imposing  a  punishment 
other  than  imprisonment  in  the  state  prison.'^ 
Under  section  17,  as  thus  amended,  it  was 
held  that  where  a  person  had  been  con- 
victed of  an  offense  that  was  punishable  by 
imprisonment  in  the  state  prison,  or  by  con- 
finement in  the  county  jail,  and  a  judgment 
had  been  rendered  sentencing  him  to  the 
latter,  the  crime  of  which  he  was  convicted 
was  only  a  misdemeanor:  People  v.  Aubi'ey, 
53  Cal.  427;  see,  also.  People  v.  Cornell,  16 
Cal.  187;  People  v.  Perini.  94  Cal.  573.  In 
Pillsbnry  v.  Brown,  47  Cal.  480,  a  misde- 
meanor is  defined  to  be  "an  act  or  omission 
for  which  a  punishment  other  than  death 
or  imprisonment  in  the  state  prison  is  de- 
nounced by  law — that  is,  by  the  will  of  the 
supreme  power,  expressed  by  statute.'' 

The  legislature  may  vest  exclusive  juris- 
diction in  inferior  courts  of  all  misdemeanor: 
Green  v.  Superior  Court,  78  Cal.  556. 


18.  Punishment  of  felony,  when  not  otherwise  prescribed. 

Sec.  18.  Except  in  cases  where  a  different  punishment  is  prescribed  by  this 
code,  every  offense  declared  to  be  a  felony  is  punishable  by  imprisonment  in 
the  state  prison  not  exceeding  five  years. 

19.  Punishment  of  misdemeanor,  when  not  otherwise  prescribed. 

Sec.  19.  Except  in  cases  where  a  different  punishment  is  prescribed  by  this 
code,  every  offense  declared  to  be  a  misdemeandr  is  punishable  by  imprison- 
ment in  a  county  jail  not  exceeding  six  months,  'or  by  a  fine  not  exceeding  five 
hundred  dollars,  or  by  both. 


Constmction.—This  section  is  intended  to 
deal  with  cases  coming  within  its  purview, 
and  not  to  be  invoked  with  some  other  sec- 
tion providing  a  penalty,  in  order  that  the 


true  penalty  for  any  particular  offense 
should  be  ascertained  from  both:  People  v. 
Tom  Nop,  124  Cal.  150. 


SM).  Unity  of  act  and  intent. 

Sec.  20.     In  every  crime  or  public  offense  there  must  exist  a  union  or  joint 
operation  of  act  and  intent,  or  criminal  negligenoe. 

Union  of  act  and  intent.— "All  the  sev- 
eral pleas  and  excuses  which  protect  the 
committer  of  a  forbidden  act  from  the  pun- 


ishment which  is  otherwise  annexed  thereto 
may  be  reduced  to  this  single  consideration, 
the  want  or  defect  of  will.  An  involuntary 
act,  as  it  has  no  claim  to  merit,  so  neither 
can  it  induce  any  guilt;  the  concurrence  of 
the  will,  when  it  has  its  choice  either  to  do 
or  to  avoid  the  act  in  question,  being  the 
only  thing  that  renders  human  action  either 
praiseworthy  or  culpable.    Indeed,  to  make 


a  complete  crime,  cognisable  by  human  laws, 

there  must  be  both  a  will  and  an  act 

As  a  vicious  will  without  a  vicious  act  is 
no  civil  crime,  so,  on  the  other  hand,  an 
unwarrantable  act  without  a  vicious  will  is 
no  crime  at  all.  So  that  to  constitute  a 
crime  against  human  laws,  there  must  be: 
1.  A  vicious  wUI;  and  2.  An  unlawful  act 
consequent  upon  such  vicious  will**:  4  Black- 
stone's  Commentaries,  20.  It  is  the  univer- 
sal doctrine  that  to  constitute  a  crime  there 
must  concur  both  an  evil  act  and  an  evil 
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intent.  Aetna  non  ream  facit  nisi  mens  sit 
rea:  1  Bishop's  Criminal  Law,  sees.  227,  220; 
S  Greenleaf  on  Eyidence,  sec.  13;  People  t. 
Collins,  53  Cal.  185;  and  see  the  elaborate 
discussion  of  this  qaestion  in  People  ▼.  Har- 
ris, 29  Cal.  679,  in  note  to  sec.  22,  post. 
This  maxim,  however,  applies  only  to  crim- 
inal cases;  in  ciril  matters  the  rule  is  other- 
wise: Vanghan  v.  Menlove,  8  Bing.  N.  C. 
468.  The  intent  with  which  a  homicide  wai 
committed  may  be  proved  by  direct  or  dr- 
eam stantial  evidence  tending  to  establish 
the  fact:  People  v.  Pool,  27  Cal.  672;  see 
■ec.  1102,  note. 

A  man  cannot  be  panished  for  an  intent 
to  commit  a  crime  nnless  coupled  with  an 
act:  People  v.  Elliott,  90  Cal.  586;  Ex  parte 
Smith,  135  Mo.  223;  58  Am.  St.  Bep.  576. 
The  only  elements  necessary  to  constitute 
a  crime  are  the  criminal  act  and  criminal 
intent,  and  in  certain  cases  malice  afore- 


thought: People  T.  Wright.  93  Oal.  564. 
Where  a  specific  intent  is  an  element  of  an 
offense  it  must  be  proved  to  exist  by  some- 
thing more  than  a  presumption:  People  t« 
Johnson,  106  Cal.  289.  If  one  intentionally 
commits  a  crime,  he  ie  liable  criminally  for 
the  consequence  of  the  act,  though  the  of- 
fense proves  different  from  what  he  intend- 
ed: Commonwealth  v.  Murphy,  165  Mass. 
66;  52  Am.  St.  Rep.  496.  If  a  statute  has 
made  it  criminal  to  do  a  thing  under  pe-. 
culiar  circumstances,  one  who  does  it  under 
such  circumstances  i9  charged  with  the 
criminal  intent  of  doing  it:  State  v.  Zich- 
feld,  23  Nev.  304;  62  Am.  St.  Rep.  800.  In- 
tent constitutes  ho  element  of  the  crime  of 
misdemeanor:  Haggerty  v.  St.  Louis  Ice  etc. 
Co.,  143  Mo.  238;  65  Am.  St.  Rep.  647. 

Intoxication,  effect  of:  Sec.  22,  and  note. 

Insanity:  Sec  26,  and  note. 


21.  Intent,  how  manifested,  and  who  considered  of  sound  mind. 

Sec.  21.  The  intent  or  intention  ie  manifested  by  the^  circumstances  connected 
with  the  ofiiense,  and  the  sound  mind  and  discretion  of  the  accused.  All  per- 
sons are  of  sound  mind  who  are  neither  idiots  nor  lunatics,  nor  aflfected  with 
insanity. 

is  that  when  the  doing  of  an  act  which,  if 
coupled  with  a  guilty  intent,  would  be  a  vio- 
lation of  law  is  proTen,  the  burden  of  proT- 
ing  the  act  to  hare  been  done  without  a 
guilty  intent  is,  in  most  cases,  thrown  on 
the  accused:  People  t.  Harris,  29  Cfel.  678. 
These  presumptions,  however,  are  not  to  be 
arbitrarily  applied.  The  jury  are  to  accept 
certain  general  principles  of  probable  rea- 
soning, which  it  is  the  duty  of  the  court  to 
announce,  not  as  binding  rules  of  law,  but 
as  logical  processes  of  great  value  in  aU 
questions  of  evidential  induction:  Wharton's 
Criminal  Evidence,  sec.  734  et  seq. 


Presumptions  as  to  intention.— It  is 
provided  in  the  Code  of  Civil  Procedure  that 
a  malicious  and  guilty  intent,  from  the  de- 
liberate commission  of  an  unlawful  act,  for 
the  purpose  of  injuring  another,  shall  be 
conclusively  presumed:  Sec.  1062,  post. 'By 
section  1063  of  the  Code  of  Civil  Procedure 
it  is  enacted  that  the  following  presump- 
tions are  to  be  held  satisfactory  if  uncon- 
tradicted, but  that  they  may  be  contro- 
verted by  other  evidence,  vis.:  1.  That  an 
unlawful  act  was  d<me  with  an  unlawful 
intent;  2.  That  a  person  Intends  the  ordi- 
nary consequence  of  his  voluntary  act.  The 
effect  of  these  statutory  rules  of  evidence 


2i.  Drunkenness  no  excuse  for  crime — ^When  it  may  be  considered. 

Sec.  22.  No  act  committed  by  a  person  while  in  a  state  of  volimtary  intoxi- 
cation is  less  criminal  by  reason  of  his  having  been  in  such  condition.  But 
whenever  the  actual  existence  of  any  particular  purpose,  motive,  or  intent  is  a 
necessary  element  to  constitute  any  particular  species  or  degree  of  crime,  the 
jury  may  take  into  consideration  the  fact  that  the  accused  was  intoxicated  at 
the  time,  in  determining  the  purpose,  motive,  or  intent  with  which  he  com- 
mitted the  act. 

Intozipatlon,  effect  of,  on  responsibil-     note.    The  law  in  this  connection  may  be 
ity  for  crime:    See  40  Am.  Rep.  560-570,     summed  up  as  follows:  1.  Settled  insanity, 
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^rodnced  immediately  by  intoxication,  af- 
fects the  responsibility  in  the  same  way  as 
insanity  produced  by  any  other  caase;  2. 
Insanity  immediately  prodnced  by  intoxica- 
tion does  not  destroy  responsibility  where 
'the  patient,  when  sane  and  responsible,  made 
himself  Tolnntarily  intoxicated;  3.  While  in- 
toxication per  se  is  no  defense  to  the  fact 
•of  ^ilt,  yet  when  the  qaestion  of  intent  or 
premeditation  is  concerned,  evidence  of  it 
is  material  for  the  purpose  of  determining 
«the  precise  degree:  1  Wharton's  Criminal 
Evidence,  7th  ed.,  sec.  82. 

An  exception  to  the  second  rule  above 
given  will  be  found  in  those  cases  where 
the  law  requires,  as  it  does  in  some  offenses, 
«  specific  intent  as  distinguished  from  mere 
general  malevolence  to  render  a  person 
guilty.  In  such  cases  the  intent  to  drink, 
•and  the  drunkenness  following,  cannot  sui>- 
ply  the  place  of  the  specific  intent:  1  Bish- 
•op's  Criminal  Law,  sec.  408.  Where  one 
passing  counterfeit  money  is  too  drunk  to 

know  it  to  be  counterfeit,  and  consequently 
to  entertain  the  intent  to  defraud,  he  is 
^ot  liable  criminally:  Pigman  v.  Sta;te,  14 
Ohio,  565;  45  Am.  Dec.  558;  United  States 
y.  Roudenbush,  Baldw.  514.    And  where  the 
•offense  charged  was  that  of  assault  with 
intent  to  commit  murder,  it  was  said  to  be 
•a  proper  instruction  to  the  jury  that  if  the 
defendant's  mental  faculties  were  so  over- 
•come  by  intoxication  that  he  was  not  con- 
scious of  what  he  was  doing;  or  if  he  did 
know  what  he  was  doing,  but  did  not  know 
why  he  was  doing  it,  or  did  not  know  that 
liis  actions  and  the  means  he  was  using  were 
naturally  adapted  or  calculated   to  endan- 
ger life  or  produce  death— then  he  had  not 
sufficient    capacity  to  entertain  the  intent, 
^nd  in  that  event  they  could  not  infer  the 
intent  from  his  acts:  Roberts  v.  People,  19 
Mich.  401.    The  following  has  been  stated 
by  the  supreme  court  of  California  as  a  cor- 
rect  exposition    of   the   law   applicable   to 
moat  cases:  '*It  is  a  well-settled  rule  of  law 
that  drunkenness  is  no  excuse  for  the  jeom- 
mission  of  a  crime.    Insanity,  produced  by 
intoxication,  does  not  destroy  responsibility 
when  the  party,  when  sane  and  responsible, 
made  himself  voluntarily  intoxicated;    and 
•drunkenness  forms  no  defense  whatever  to 
the  fact  of  guilt,  for  when  a  crime  is  com- 
mitted by  a  party  while  in  a  fit  of  fhtoxi- 
<»tion,  the  law  will  not  allow  him  to  avail 
lilmself  of  hit  own  gross  vice  and  miscon- 


duct to  shelter  himself  from  the  legal  con- 
sequences of  such  crime.  Evidence  of 
drunkenness  can  only  be  considered  by  the 
jnry  for  the  purpose  of  determining  the  de- 
gree of  the  crime,  and  for  this,  purpose  it 
must  be  received  with  great  caution":  Peo- 
ple V.  Lewis,  36  Cal.  531;  People  v.  Will- 
iams, 43  Oal.  844;  People  v.  F*erriR,  55  Cal. 
588;  People  v.  Jones,  63  Cal.  108;  People 
V.  Vincent,  95  Cal.  428;  People  v.  Travers, 
88  Cal.  233;  People  v.  Gordon.  103  Cal.  568; 
People  V.  Phelan,  93  Cal.  111. 

Evidence  is  admissible  in  a  prosecution  for 
forgery  to  show  that  defendant's  mental 
faculties  had  been  impaired  by  drink  to  such 
an  extent  that  he  could  not  distinguish  be- 
tween right  and  wrong:  People  v.  Blake,  65 
Cal.  275. 

That  evidence  of  intoxication  is  not  ad- 
missible in  a  case  of  an  accusation  of  a 
crime  not  requiring  a  specific  Intent,  see  Peo- 
ple V.  Marseiler,  70  Cal.  98;  People  ▼. 
Franklin,  70  Cal.  641.  If  specific  intent  is 
an  element  of  crime,  drunkenness  may  be 
a  defense:  State  v.  Kraemer,  62  Am.  St. 
Rep.  664.  As  between  murder  in  the  sec- 
ond degree  and  manslaughter,  the  drunken- 
ness of  the  offender  can  form  no  legitimate 
matter  of  Inquiry:  People  v.  T^tngton,  67 
Cal.  427.  But  see  Evers  v.  State,  31  Tex. 
Cr.  Rep.  318;  37  Am.  St.  Rep.  811;  State 
V.  Kraemer,  49  La.  Ann.  776;  62  Am.  St. 
Rep.  664.  The  whole  of  the  above  section 
may  be  read  to  the  jury  by  the  court  in  a 
case  in  which  the  accused  is  charged  with 
murder:  People  v.  Lane,  100  Oal.  379;  and 
when  so  read,  it  is  not  error  to  insert  the 
word  "felonious"  before  the  words  "motive 
or  intent":  People  v.  Kloss,  115  Cal.  567, 
577.  An  abstractly  correct  instruction  upon 
the  subject  of  intoxication  need  not  be 
given  where  there  was  no  evidence  that 
the  defendant  was  intoxicated  at  the  time 
of  the  killing:  People  v.  Kloss,  115  Cal.  567, 
577.  It  is  admissible  for  a  witness  to  state 
that,  judging  from  the  appearance  of  the 
defendant  at  the  time  of  the  homicide,  he 
had  been  drinking:  People  v.  Sehom,  116 
Cal.  503,  511. 

A  sane  person  who  voluntarily  becomes 
intoxicated  is  not  excused  for  the  com- 
mission of  a  crime  because  of  any  men- 
tal derangement,  mania  a  potu,  or  in- 
sanity produced  by  and  consequent  upon 
his  own  voluntary  act;  but  if,  by  reason  of 
long-continued     indulgence     in    drink,    the 
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brain  has  become  permanently  diseased,  and 
general  inbanity  has  resulted,  so  that  the 
victim  is  incapable  of  distinguishing  right 
from  wrong,  he  is  not  legally  responsible 
for  his  acts:  People  v.  Fellows,  122  Cal.  233, 
230.  Conflicting  instructions  concerning  in- 
sanity produced  by  intoxication,  which  do 
not  emphasis^e  the  distinction  between  in- 
sanity induced  by  the  voluntary  act  of  a 
sane  person  in  becoming  intoxicated,  and 
general  insanity  resulting  from  chronic 
alcoholism,  and  which  leave  the  subject 
confused  and  confusing,  are  erroneous:  Peo- 
ple V.  Fellows,  122  Cal.  233,  239. 

Temporary  insanity  induced  by  recent 
intoxication  is  not  a  defense,  but  may  be 
shown  in  mitigation:  Evers  v.  State,  31  Tex. 
Cr.  Rep.  318;  37  Am.  St.  Rep.  811. 

Delirium  tremens  aji  a  defense:  See 
State  V.  Kraemer,  49  La.  Ann.  768;  62  Am. 
St.  Rep.  664;  Carter  v.  State,  12  Tex.  500; 
62  Am.  Dec.  539. 

People  ▼.  Harris,  29  Cal.  678.— The  de- 
fendant was  indicted  for  voting  twice  at 
the  general  election  held  September  6,  18C5. 
The  evidence  showed  that  the  defendant 
voted  at  the  election  polls  of  the  fifth  dis- 
trict of  San  Francisco  at  about  ten  o'clock 
in  the  forenoon,  when  his  right  to  vote  was 
challenged,  on  the  ground  that  he  was  not 
a  resident  of  the  district.  The  challenge  be- 
ing withdrawn,  the  defendant  voted.  About 
two  or  three  o'clock  in  the  afternoon  he  re- 
turned to  the  same  polls  very  much  intoxi- 
cated, and  again  offered  to  vote.  The  same 
person  who  had  challenged  his  right  to  vote 
at  that  place  in  the  morning  informed  him 
that  he  had  voted  before,  and  that  he  would 
get  himself  in  trouble  if  he  voted  again. 
Thfe  defendant,  in  reply,  vehemently  pro- 
tested that  he  had  not  voted,  and  declared 
his  willingness  to  so  make  oath.  The  oath 
prescribed  by  the  statute  was  then  admin- 
istered to  him  by  the  proper  officer,  to  which 
he  responded  in  the  affirmative,  and  then 
voted  the  second  time.  Upon  trial,  defend- 
ant was  found  guilty,  and  sentenced  to  im- 
prisonment in  the  state  prison  for  one  year. 

The  supreme  court  said:  "The  theory  upon 
which  it  was  sought  to  exculpate  the  defend- 
ant of  criminality  was  that  he  was  in  such 
a  condition  mentally  when  he  voted  the 
second  time  as  not  to  know  that  he  had  al- 
ready voted,  but,  on  the  contrary,  believed 
that  he  had  not  done  so.  It  is  laid  down  in 
the  books  on  the  subject   that   it   is  a  uni- 


versal doctrine  that  to  constitute  what  the« 
law  deems  a  crime  there  must  concur  both 
an  evil  act  and  an  evil  intent.  Actus  non 
facit  reum  nisi  mens  sit  rea:  1  Bishop's. 
Criminal  Law,  sees.  227,  229;  3  Greenleaf 
on  Evidence,  sec.  13.  Therefore,  the  intent 
with  which  the  unlawful  act  was  done  must 
be  proved,  as  well  as  the  other  material 
facts  stated  in  the  indictment,  which  may 
be  by  evidence,  either  direct  or  indirect,, 
tending  to  establish  the  fact,  or  by  inference 
of  law  from  other  facts  proved.  When  the 
act  is  proved  to  have  been  done  by  the  ac- 
cused, if  it  be  an  act  in  itself  unlawful^ 
the  law  in  the  first  instance  presumes  it  to- 
have  been  intended,  and  the  proof  of  justi- 
fication or  excuse  lies  on  the  defendant  to 
overcome- this  legal  and  natural  presumption:. 
3  Greenleaf  on  Evidence,  sees.  13,  14,  18. 
Now,  when  the  statute  declares  the  act  of 
voting  more  than  once  at  the  same  election 
by  the  same  person  to  be  a  felony,  it  must 
be  understood  as  implying  that  the  interdicted 
act  must  be  done  with  a  criminal  intention, 
or  under  circumstances  from  which  such  in- 
tention may  be  inferred.  The  defendant's 
counsel  at  the  trial  seems  to  have  appre- 
hended the  true  rule  of  law  on  the  subject, 
and  to  have  regarded  the  burden  as  on  the 
defendant  to  show  by  evidence  that  the 
act  of  his  voting  the  second  time  was  not 
criminal;  and  for  this  purpose  evidence  of* 
his  intoxicated  and  excited  condition  was 
submitted  to  the  jury,  in  order  that  they 
might  determine,  under  the  rules  of  law  gov- 
erning in  such  cases,  whether  the  defendant 
was  conscious  at  the  time  of  having  voted 
before  at  the  same  election.  The  question 
was  fairly  before  the  jury  whether  the  de- 
fendant knew  what  he  was  about  when  he- 
voted  the  second  time.  From  the  evidence 
in  the  case  it  appears  he  was  very  much  in- 
toxicated, but  whether  to  a  degree  sufficient , 
to  deprive  him  of  all  knowledge  of  havmg 
already  voted  was  for  the  jury  to  decide. 

"The  law  does  not  excuse  a  person  of  a 
crime  committed  while  in  a  state  of  volun- 
tary intoxication.  In  Rex  v.  Thomas,  7  Car. 
&  P.  817,  Parke,  B.,  said  to  the  jury:  'I  must 
tell  you  that  if  a  man  makes  himself  volun- 
tarily drunk,  it  is  no  excuse  for  any  crime 
he  may  commit  whilst  he  is  so;  he  takes  the 
consequences  of  his  own  voluntary  act,  or 
most  crimes  would  go  unpunished';  and  to 
the  same  effect  is  the  language  of  Alderson, 
B.,  in  Rex  v.  Meakin,  7  Car.  &  P.  297;  and* 
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in  harmony  with  this  doctrine  is  the  whole 
current  of  English  authority:  1  Wharton's 
Oiminal  Law,  sec.  39.  Mr.  Wharton  says 
that  in  this  country  the  same  position  has 
been  taken  with  marked  tiniformity,  it  be- 
ing invariably  held  that  voluntary  drunken- 
ness is  no  defense  to  the  factum  of  guilt; 
the  only  point  about  which  there  has  been 
4iny  fluctuation  being  the  extent  to  which 
evidence  of  drunkenness  is  receivable  to 
•determine  the  exactness  of  the  intent  or  ex- 
tent of  deUberation:  1  Wharton's  Criminal 
Law,  sec.  40.  In  Pigman  v.  State,  14  Ohio, 
{^.  45  Am.  Dec  558,  it  was  held  that  a 
man  who  passes  counterfeit  money  is  not 
criminally  liable  if  he  is  so  drunk  as  to  be 
incapable  of  knowing  that  it  is  counterfeit, 
and  consequently  of  entertaining  the  inten- 
tion to  defraud,  provided  there  was  no 
ground  to  suppose  he  knew  the  money  to  be 
counterfeit  before  then;  and  in  Swan  v. 
8tate,  4  Humph.  13Q,  141,  the  supreme 
court  of  Tennessee  said:  'Although  drunken- 
ness, in  point  of  law,  constitutes  no  excuse 
or  justification  for  crime,  still,  when  the 
nature  and  essence  of  a  crime  is  made  by 
law  to  depend  upon  the  peculiar  state  and 
condition  of  the  criminars  mind  at  the 
time  and  with  reference  to  the  act  done, 
drunkenness,  as  a  matter  of  fact  affecting 
■uch  state  and  condition  of  the  mind,  is  a 
proper  subject  for  consideration  and  inquiry 
by  the  jury.  The  question  in  such  case  is, 
What  is  the  mental  status?*  In  Regina  v. 
Moore,  8  Car.  &  K.  819,  the  defendant  was 
indicted  for  an  attempt  to  commit  suicide 
by  drowning,  and  in  defense  it  was  alleged 
■he  was  unconsdoos,  from  drunkenness,  at 
the  time  of  the  nature  of  the  act.  The  court 
was  of  the  opinion  that  if  she  was  so  drunk 
as  not  to  know  what  she  was  about  the 
jury  could  not  find  that  she  intended  to  de- 
stroy herself:  Regina  v.  Cruse,  8  Car.  &  P. 
546;  United  States  v.  Roundenbush,  1 
Baldw.  517;  Kelly  v.  State,  3  Smedes  &  M. 
518;  Pirtle  v.  State,  9  Humph.  663;  Halle 
T.  State,  11  Humph.  154. 

"While  the  condition  of  the  accused, 
caused  by  drunkenness,  may  be  taken  into 
consideration  by  the  jury,  with  the  other 
facts  of  the  case,  to  enable  them  to  decide 
in  respect  to  the  question  of  intent,  it  is 
proper  to  observe  that  drunkenness  will  not 
excuse  crime:  People  v.  King,  27  Oal.  514; 
"87  Am.  Dec.  95.  The  inquiry  to  be  made 
iSf  whether  the  crime  which  the  defendant 
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is  accused  of  having  committed  has  in  point 
of  fact  been  committed,  and  for  this  purpose 
whatever  will  fairly  and  legitimately  lead 
to  the  discovery  of  the  mental  condition 
and  status  of  the  accused  at  the  time  may 
be  given  in  evidence  to  the  jury,  and  may  be 
considex'ed  by  them  in  determining  whether 
the  defendant  was  in  fact  guilty  of  the 
crime  charged  against  him.  Great  caution 
is  necessary  in  the  application  of  this  doc- 
trine, and  those  whose  province  it  is  to  de- 
cide in  such  cases  should  be  satisfied  beyond 
a  reasonable  doubt,  from  all  the  facts  and 
circumstances  before  them,  that  the  unlaw- 
ful act  was  committed  by  the  accused  when 
his  mental  condition  was  such  that  he  did 
not  know  that  he  was  committing  a  crime, 
and  also  that  no  design  existed  on  his  part 
to  do  the  wrong  before  he  became  thus  inca- 
pable of  knowing  what  he  was  doing. 

"We  have  said  more  respecting  the  char- 
acter of  the  defense,  or  excuse  imposed, 
than  would  have  been  necessary  but  for  the 
reason  that  it  is  important  that  those  who 
may  be  guilty  of  violating  the  law  may  un- 
derstand that  a  state  of  intoxication  can  be 
of  no  avail  as  an  excuse  for  crime. 

"The  court  told  the  jury,  as  we  have  seen, 
that  the  statute  makes  the  act  of  voting 
more  than  once  at  the  same  election,  and 
not  the  act  of  voting  knowingly— that  is,  in- 
tentionally—more than  once  at  any  one 
election,  a  crime.  The  court  further  charged 
the  jury,  in  substance,  that  evidence  of 
voluntary  intoxication  is  properly  admissible 
as  affecting  crime  only  in  those  cases  in 
which  it  is  necessary  to  ascertain  whether 
the  accused  was  in  a  mental  condition  which 
enabled  him  to  form  a  deliberate,  pre- 
meditated purpose  to  commit  the  offense; 
but  in  the  same  connection  the  jury  were 
told,  in  effect,  that  the  case  before  them 
was  not  one  of  those  cases  in  which  the  de- 
fendant could  interpose  the  defense  that  he 
was  intoxicated  to  a  degree  rendering  him 
unconscious  of  what  he  had  done,  and  of 
the  wrong  which  he  was  doing.  The  court 
then  instructed  the  jury,  at  the  request  of 
the  defendant's  counsel,  that  every  crime 
involves  a  union  of  act  and  intent,  or  crim- 
inal negligence.  That  the  law  does  not  pun- 
ish a  man  for  his  intention,  but  that  act 
and  intent  must  unite  to  constitute  a  crime; 
but  at  the  same  time  the  court  refused  to 
modify  in  any  degree  the  charge  already 
given,  though  especially  requested  so  to  do. 


§23 


Penal  Code. 


«ir 


'Taking  these  two  portions  of  the  charge 
together,  we  may  understand  the  court  as 
declaring:  1.  That  a  crime  is  constituted 
by  the  commission  ot  a  forbidden  act,  united 
with  a  felonious  intent  on  the  part  of  him 
who  does  the  act,  or  caused  it  to  be  done; 
2.  That  the  act  of  voting  more  than  once  at 
the  same  election  was  a  crime,  even  though 
not  done  with  knowledge  on  the  part  of 
him  who  so  yotes  that  he  was  voting  the 
second  time;  3.  That  the  case  before  the 
jury  was  not  one  in  which  the  defendant 
could  show  that  by  reaaon  <MC  his  intoocicated 
condition  he  did  not  know  what  he  was  do- 
ing when  he  voted  the  second  time. 

''We  do  not  see  how  these  charges  involv- 
ing the  question  of  felonious  knowledge  or 


intention  can  be  harmonised.  The  secondi 
and  third  stand  in  direct  antagonism  to  the- 
first,  and  the  greater  prominence  was  given 
to  the  one  of  which  the  defendant  com- 
plains, and  which  we  think  to  be  erro- 
neous. We  are  of  the  opinion  the  court  erred 
also  in  excluding  from  the  Jury  any  consid- 
eration of  the  mental  status  of  the  defend- 
ant by  reason  of  his  intoxicated  condition, 
when  he  voted  the  second  time." 

A  defendant  charged  with  murder,  where- 
the  evidence  tendu  to  show  that  he  was  in- 
toxicated at  the  time  of  the  homicide,  is. 
entitled  to  an  instruction  as  to  the  bearing 
of  intoxication  on  the  degree  of  the  crime  r 
People  V.  HUl,  123  Gal.  47. 


23.  Certain  statutes  specified  as  oontiniiing  in  foroe. 

Sec.  23.  Nothing  in  this  code  effects  any  of  the  provisions  of  the  following^ 
statutes,  but  euch  statutes  are  recognized  as  continuing  in  force,  notwithstand- 
ing the  provisions  of  the  codes,  except  so  far  as  they  have  been  repealed  or 
affected  by  subsequent  laws: 

1.  All  acts  incorpwating  or  chartering  mtinicipal  corporations,  and  acts- 
amending  or  supplementing  such  acts; 

2.  All  acts  consolidating  cities  and  counties,  and  acts  amending  or  supple- 
menting such  acts; 

3.  All  acts  for  funding  the  state  debt,  or  any  part  thereof,  and  for  issuing- 
state  bonds,  and  acts  amending  or  supplementing  such  acts; 

4.  All  acts  regulating  and  in  relation  to  rodeos; 

5.  All  acts  in  relation  to  judges  of  the  plains; 

6.  All  acts  creating  or  regulating  boards  of  water  commissioners  and  over-- 
seers  in  the  several  townships  or  counties  of  the  3tate; 

7.  All  acts  in  relation  to  a  branch  state  prison; 

8.  An  act  for  the  more  effectual  prevention  of  cruelty  to  animals,  approved* 
March  thirtieth,  eighteen  hundred  and  sixty-eight; 

9.  An  act  for  the  suppression  of  Chinese  houses  of  ill-fame,  approved  March 
thirty-first,  eighteen  hundred  and  sixty-six; 

10.  An  act  relating  to  the  Home  of  the  Inebriate  of  San  Francisco,  and  to- 
prescribe  the  powers  and  duties  of  the  board  of  managers  and  the  officers  thereof,, 
approved  April  first,  eighteen  hundred  and  seventy; 

11.  An  act  concerning  marks  and  brands  in  the  county  of  Siskiyou,  approved: 
March  twentieth,  eighteen  hundred  and  sixty-six; 

12.  An  act  to  prevent  the  destruction  of  fish  in  the  waters  of  Bolinas  bay,  m 
Marin  county,  approved  March  thirty-first,  eighteen  hundred  and  sixty-six; 

13.  An  act  concerning  trout  in  Siskiyou  county,  approved  April  second^ 
eighteen  hundred  and  sixty-six; 
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14.  An  act  to  prevent  the  destruction  of  fish  in  Napa  river  and  Sonoma  creek^ 
approved  January  twenty-ninth^  eighteen  hundred  and  sixty-eight; 

15.  An  act  to  prevent  the  destruction  of  fish  and  game  in^  upon,  and  around 
the  waters  of  Lake  Merritt  or  Peralta,  in  the  county  of  Alameda,  approved 
March  eighteenth,  eighteen  hundred  and  seventy; 

16.  An  act  to  regidate  salmon  fisheries  in  Eel  river,  in  Humboldt  county^ 
approved  April  eighteenth,  eighteen  hundred  and  fifty-nine; 

17.  An  act  for  the  better  protection  of  stock-raisers  in  the  counties  of  Fresno^ 
Tulare,  Monterey,  and  Mariposa,  approved  March  twentieth,  eighteen  hundred 
and  sixty-six; 

18.  An  act  concerning  oysters,  approved  April  twenty-eighth,  eighteen  hun- 
dred and  fifty-one; 

19.  An  act  concerning  oyster-beds,  approved  April  second,  eighteen  hundred 
and  sixty-six; 

20.  An  act  concerning  gas  companies,  approved  April  fourth,  eighteen  hun-^ 
dred  and  seventy. 


Acts  continaed  in  force.— The  reason  as- 
■igned  by  the  code  coxnmiBsioners  for  this 
section  is,  as  appears  from  their  notes:  ''The 
acts  retained  by  this  and  other  sections  of 
the  codes,  but  not  incorporated  in  either 
code,  are  chiefly  temporary  in  their  char- 
acter, and  for  that  reason  ought  not  to  have 
a  place  in  a  code  intended  tQ  be  permanent." 
In  the  foUowing  cases  the  supreme  court 
of  this  state  has  passed  upon  the  effect  of 
the  codes  upon  statutes  contended  to  have 
been  continued  in  force  by  this  section:  The 
proTinons  of  the  Pohtical  Code«  with  respect 
to  the  coUection  of  the  revenue  in  the  city 
and  county  of  San  Francisco,  were  deemed 
to  have  superseded  existing  regulations: 
Savings  etc.  Soc.  v.  Austin,  46  Cal.  481. 
The  acts  relative  to  percentage  on  the 
amount  involved  in  an  action  forming  part 
of  the  costs:  Whitaker  v.  Haynes,  49  Cal. 
596:  to  the  lien  on  livestock  for  fee<l  or  pas- 
ture furnished:  Johnson  v.  Perry,  53  Cal. 
351;  to  the  salary  of  the  sheriff  in  the  city 
and  county  of  San  Francisco:  Adams  v.  San 
Francisco,  60  Cal.  118;  and  see  Pol.  Code, 
sec.  4331;  to  the  collection  of  licenses:  Ex 
parte  Newton,  53  Cal.  571;  and  to  the  San 
Francisco  police  court:  Ex  parte  Simpson,  47 
Cal.  127— were   not   affected   by  the  code. 


Sacramento  county  was  held  not  to  be  ex- 
isting under  a  municipal  charter  within  the 
meaning  of  the  first  subdivision  above:  Peo« 
pie  V.  Sacramento  Co.,  45  Cal.  692.  But  the^ 
consolidation  act  remained  unaffected  b;^ 
the  Political  Code:  Wood  v.  Electioa 
Commrs.,  58  Cal.  565.  And  see  further  acta 
in  force,  Pol.  Code,  sees.  19,  4442. 

Subda.  l-e.—The  acts  referred  to  in  th^ 
first  six  subdivisions  will  be  found  in  the- 
Political  Code  in  their  appropriate  places. 

Subds.  8-20.— The  act  referred  to  in  sub- 
division 8  will  be  found  in  Stats.  3868.  304; 
but  see  Stats.  1874,  499;  in  subdivision  9,. 
see  Stats.  1866,  641;  but  see  amendments. 
Stats.  1874,  84;  in  subdivision  10,  see  Stats. 
1870,  585;  but  compare  Stats.  1876,  325;  in 
subdivision  11,  see  Stats.  1866,  332;  in  sub- 
division 12,  see  Stats.  1866,  637;  in  sub- 
division 13,  see  Stats.  1866,  857;  in  subdivi- 
sion 14,  see  Stats.  1868,  13;  but  see  amend- 
ment, Stats.  1871,  441;  in  subdivision  15,. 
see  Stats.  1870,  325;  in  subdivision  16,  se» 
Stats.  1859,  298;  in  subdivision  17,  see  Stats. 
1866,  322;  in  subdivision  18,  see  Stats.  1851^ 
432;  but  see  repealing  clause.  Stats.  1874,. 
940;  in  subdivision  19,  see  Stats.  1866,  848; 
also  see  Stats.  1874,  940. 


84.  This  act,  how  died. 

Sec.  24.  This  act,  whenever  cited,  enumerated,  referred  to,  or  amended,  may 
be  designated  simply  as  "the  Penal  Code,*'  adding,  when  necessary,  the  number 
of  the  section. 
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^  24  Penal  Code. 

This  act.  how  cited.— The  constitation  no-  what  is  commonly  known  as  "the  Political 

where  uses  the  word  "code/'  but  speaks  of  Code"  is  "An  act   to   establish   a   Political 

the  way  in  which  an  "act"  may  be  revised  Code."    The  words  "Penal  Code"  mean  the 

or  amended:  Art.  IV,  sec.  24.    In  Earle  ▼.  Penal  Code  of  this  state:  People  t.  Mortier, 

Board  of  Education,  55  Cal.  488.  it  was  in  58  Cal.  262. 

effect  said  by  Justice  McKinstry,  in  his  con-  Title  of  the  act:  See  ante«  sec.  !• 
purring  opinion,  that    the    proper   title  of 
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PART   I. 

OF  CRIMES  AND  PUNISHMENTS. 

TITLE  L 

OP  PERSONS  LIABLE  TO  PUNISHMENT  FOR  CRIME. 

Bee.  26.    Who  are  capable  of  committing  crime. 

Sec.  26a.  Crimes  by  corporations,  and  theic  panisbjnent. 

Sec.  27.    Persons  liable  to  ponishment. 

Sec  28.    Discharge  of  prisoners  to  be  on  Monday. 

26.  Who  are  capable  of  committing  crime. 

Sec.  26.  All  persons  are  capable  of  committing  crimes  except  those  belong- 
ing to  the  following  classes: 

1.  Children  under  the  age  of  fourteen,  in  the  absence  of  clear  proof  that  at 
the  time  of  committing  the  act  charged  against  them  they  knew  its  wrongful- 
ness; 

2.  Idiots; 

3.  Lunatics  and  insane  persons; 

4.  Persons  who  committed  the  act  or  made  the  omission  charged  under  an 
ignorance  or  mistake  of  fact,  which  disproves  any  criminal  intent; 

5.  Persons  who  committed  the  act  charged  without  being  conscious  thereof; 

6.  Persons  who  committed  the  act  or  made  the  omission  charged  through 
misfortune  or  by  accident,  when  it  appears  that  there  was  no  evil  design^  inten- 
tion, or  culpable  negligence; 

7.  Married  women  (except  for  felonies)  acting  under  the  threats,  command, 
or  coercion  of  their  husbands; 

8.  Persons  (unless  the  crime  be  punishable  with  death)  who  committed  the 
act  or  made  the  omission  charged  undeir  threats  or  menaces  sufficient  to  show 
that  they  had  reasonable  cause  to  and  did  believe  their  lives  would  be  endan- 
gered if  they  refused.  [Amendment,  approved  March  30,  1874;  Amendments 
1873-74,  422;  took  effect  July  1, 1874.] 

Master's  liability  €or  servant's  crimes:  Law,   sec.  868.    At   common  law,   a   child 

See  54  Am.  St.  Rep.  85-88,  note.  under  seven  years  of  age  was  conclasively 

Partner's  liability  for  crimes  of   co-  presamed    incapable    of    committing    any 

partner:  See  note,  67  Am.  St.  Rep.  50,  51.  crime:  4   Blackstone*s  Oommentaries,  22;  3 

Subd.  1.    Infants.~See  an  elaborate  dis-  Chitty    on    Criminal    Law,  724;    People  v. 

cnssion  of   the  criminal  liability  of   infants  Townsend,  3  Hill,  479;  Willett  v.  Common- 

in  5  Law  Rep.,  N.  S.,  364.    The  period  of  life  wealth,  13  Bush,  230;  Marsh  v.  Loader,  14 

at  which  a  capacity  for  crime  commences  is  Com.  B.,  N.  S.,  535;  1  Wharton's  Criminal 

not  susceptible  of  being  established  by  an  Law,  8th  ed.,  sec.  68;  1  Bishop's  Criminal 

exact    rule  which    shall    operate    justly  in  Law,  sec.  368.    During  the  interval  between 

•very  possible    case:   1  Bishop's    Criminal  seven  and  fourteen,  the  law  presumes  an 
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infant  to  be  destitute  of  criminal  design; 
bat  this  presumption  diminishes  as  the  age 
increases,  and  even  during  this  interval  of 
youth  maybe  repelled  by  evidence  of  a  vicious 
and    wrong    intention:    Godfrey    v.    State, 
SI  Ala.  323;  70  Am.  Dec.  494;  State  v.  Leam- 
ard,  41  Vt.  585;  State  v.  Guild,  10  N.  J.  L. 
163;  18  Am.    Dec.    404;  Conmionwealth  v. 
Mead.  10  Allen,  398;  People  v.  Davis,  1  Wheel. 
230;  People  v.  Teller,  1  Wheel.  ^1;  State  v. 
Goin,  9  Humph.  174;  Rex  v.  Owen,  4  Car. 
&  P.  236;  Rex  v.  Groombridge,  7  Oar.  &  P. 
582.    Tenderness  of  years  will  not  excuse  a 
maturity  in  crime.   The  power  of  contract- 
ing guilt  is  measured  rather  by  the  strength 
of  the  delinquent's  understanding  than  by 
days  and  years:  3  Chitty  on  Criminal  Law, 
724.    The  question  to  be  determined  is,  Was 
there    a    guilty  knowledge  of   wrongdoing? 
The  capacity  for  crime  in  persons  above  the 
age  of  seven  years  is  always  a  question  of 
fact  for  the  determination  of  the  jury. 

From  observation  and  experience,  the  law 
assumes,  prima  facie,  that  persons  over 
fourteen  years  of  age  are  capable  of  crime, 
but  allows  this  presumption  to  be  controlled 
by  proof  of  the  real  fact.  During  the  inter- 
mediate period  from  seven  to  fourteen, 
which  is  called  by  Blackstone  "the  dubious 
stage  of  discretion,"  the  law  makes  no  pre- 
sumption in  reference  to  capacity  to  commit 
crime,  but  leaves  it  to  be  determined  by 
the  jury  upon  the  evidence:  1  Wharton's 
Criminal  Law,  8th  ed.,  sec.  58;  1  Bishop's 
Criminal  Law,  868. 

The  presumption  of  law  in  favor  of  infants 
under  fourteen,  and  the  necessity  of  satisfy- 
ing the  jury  that  the  child,  when  commit- 
ting the  act,  must  have  known  that  he  was 
doing  wrong,  is  well  illustrated  by  the  case 
of  Rex  V.  Owen,  4  Car.  &  P.  236,  where  a 
girl  ten  years  of  age  was  indicted  for  steal- 
ing   coals.     It  was    proved    that    she  was 
standing  by  a  large  heap  of  coals  belonging 
to  the  prosecutor,  and  that  she  had  a  basket 
upon  her  head  containing  a  few  coals  which 
the  girl  herself  said  she  had  taken  from  the 
heap.    Littledale.  J.,  in  summing  up  to  the 
jury,  remarked:  "In   this    case,    there    are 
two  questions:  1.  Did  the  prisoner  take  the 
coals?  and  2.  If  she  did,  had   she  at  the 
time  a  guilty  knowledge  that  she  was  doing 
wrong?    The  prisoner  is  only  ten  years  of 
age.  and  unless  you  are  satisfied  by  the  evi- 
dence that,  in  committing  this  offense,  she 
knew  that  she  was  doing  wrong,  you  ought 


to  acquit  her.    Whenever  a  person  commit- 
ting a  felony  is  under  fourteen  years  of  age, 
the  presumption  of  law  is  that  he  or  she  has 
not  sufficient  capacity  to  know  that  it  is 
wrong,'  and  such  person  ought  not  to  be 
convicted,  unless  there  be  evidence  to  satisfy 
the  jury  that  the  party,  at  the  time  of  the 
offense,  had  a  guilty  knowledge  that  he  or 
she  was  doing  wrong."    The  jury  returned 
a  verdict  of   "not  guilty,"  adding:  "We  do 
not  think  the  prisoner  had  any  guilty  knowl- 
edge."   So,  in  People  v.    Davis,    1    Wheel. 
230,  in  an  indictment  for  larceny,  the  de- 
fendant being  not  yet  fourteen  years  old  by 
a    few    weeks.    The    taking    was     clearly 
proved,  but  no  evidence  was  offered  of  his 
capacity  to  commit  crime,  and  the  jury  was 
instructed  that  the   law   presumes   an   in- 
fant under  fourteen  Incapable  of  committing 
crimes,  "and  in  order  to  show  his  liability, 
It  was  necessary  to  prove  his  capacity";  and 
there  being  no    evidence   either  way  upon 
the    point,    the    defendant    was    acquitted. 
This  doctrine  was  again  distinctly  aflarmed 
in  Queen  v.  Smith.    1    Cox    C.  C.  260.    In 
Willet  V.  Commonwealth,  13  Bush,  230.  it 
was  held  that  a  sense  of  moral  guilt  only  on 
the  part  of  an  infant  twelve  years  of  age. 
In  the  absence  of  a  knowledge  of  his  legal 
responsibUity  for  his  wrongful  act,  will  not 
authorize  a  conviction. 

Infant's  responsibility  for  crime:  See 
70  Am.  Dec.  496-499,  note. 

Confessions  of  an  infant.— The  question 
has  been  much  discussed,  whether  the  con- 
fessions of  an  infant  are  admissible  against 
him  in  proof  of   the    commission  of   crime; 
and  it  has  been  sometimes  thought  that  as 
in  a  civil  case  an  infant  is  not  bound  by  his 
admissions  and  declarations,  so  in  a  criminal 
case  his  declarations  of  his  own  guilt  are  not 
admissible;  and  if  so,  are  not  a  sufficient 
proof  of  the  commission  of  the  crime.    But 
this  reasoning  seems  not  to  be  supported, 
and  it  is  well  settled  upon  the  authorities 
that  the  confessions  of  an  infant,  if  other- 
wise competent,  are  admissible  against  him, 
in  the  same  manner  as  confessions  of  adults: 
Rex  V.  W^ild,  1  Moore  C.  C.  452;  Rex  v.  Up- 
church,  1  Moore  C.  C.  465;  Mather  v.  Clark, 
2  Aik.  209;  Commonwealth  v.  Zard,  cited  in 
Roscoe  on  Evidence,  31,  note;  State  v.  Bos- 
tick,  4  Harr^  563.    This  question  seems  to 
have   received   more    consideration   in   this 
country  than  in  England.    Thus,  in  State  v. 
Aaron,  4  N.  J.  L.  231,  74  Am.  Dec.  278.  a 
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slaye  of  the  age  of  ten  years  and  ten  months 
wa«  indicted  for  marder^  and  it  was  much 
^UscnsKd  whether  his  confessions  of  the 
crime  were  admianble  in  evidence.  It  was 
held  that  they '  were  admissible,  bat  to  fur- 
nish the  grounds  of  a  conviction  they  ought 
to  be  clear  and  pregnant,  and  corroborated 
by  circumstances,  and  made  understandingly. 
One  of  the  most  striking  criminal  trials  to 
be  found  on  record  was  that  of  State  ▼. 
Guild,  10  N.  J.  L.  163;  18  Am.  Dec.  404. 
There  the  prisoner,  aged  twelve  years  and 
five  months,  was  indicted  for  the  murder  of 
Catherine  Beakes;  h^s  own  confessions  were 
the  principal  evidence,  the  corpus  delicti  be- 
ing otherwise  proved.  The  court  held  this 
sufficient,  and  the  boy  was  convicted  and 
executed. 

By  section  1880  of  the  Code  of  Civil  Pro- 
t^dure,  subdivision  2,  children  under  ten 
years  of  age,  who  appear  incapable  of  re- 
ceiving just  impressions  of  the  facts  respect- 
ing which  they  are  examined,  or  of  relating 
them  truly,  are  not  entitled  to  be  witnesses: 
8ee  People  v.  Bernal,  10  Cal.  66. 

Sabd.  2.    Idiots:  See  infra. 

Subd.  3.  Insanity  as  a  defense  to 
tsrime:  See  77  Am.  St.  Rep.  83-97,  note;  36 
Am.  Dec.  402-411,  note. 

Insane  delusions  as  a  defense  to 
tnrime:  See  note,  63  Am.  St.  Rep.  100-106. 

Insanity,  in  modem  times,  has  been  used  to 
designate  all  mental  impairments  and  defi- 
ciencies, and  includes  in  it  the  terms 
"lunacy,"  "idiocy,"  and  "unsoundness  of 
mind."  The  common  law  originally  recog- 
nized but  two  kinds  of  insanity,  idiocy  and 
lunacy,  the  subjects  of  which  were  desig- 
nated by  the  term  "non  compos  mentis," 
which  was  used  as  a  generic  term.  In  ad- 
dition to  this  old  division,  the  modem  cases 
•often  employ  a  classification  originating  with 
Esquirol,  and  which,  as  restated  by  Dr. 
Hammond,  is  substantially  as  follows: 

Melancholia.— Perversion  of  the  under- 
standing in  regard  to  an  object  or  a  small 
number  of  objects,  with  the  predominance 
of  sadness  and  depression  of  mind. 

Mononiania.->Perversion  of  understand- 
ing limited  to  a  single  object,  or  a  small  class 
of  objects,  with  predominance  of  mental 
excitement. 

Mania.— A  condition  in  which  the  perver- 
sion of  understanding  embraces  all  kinds 
of  objects,  and  is  attended  with  mental  ex- 
citement. 


Dementia.~A  condition  in  which  those  af- 
fected are  incapable  of  reasoning,  from  the 
fact  that  the  organs  of  thought  have  lost 
their  energy  and  the  force  necessary  for 
performing  their  functions. 

Imbecility  or  idiocy.— A  condition  in 
which  the  organs  hav«  never  been  suffi- 
ciently well  conformed  to  permit  those  af- 
fected to  reason  correctly. 

Ray  on  Medical  Jurisprudence  of  Insan- 
ity, section  49,  gives  a  tabulated  view  of  the 
subject,  interesting  in  showing  the  refine- 
ment to  which  distinctions  have  been  car- 
ried. 

Bules  by  the  English  Jadges.— In  the 
discussion  which  occurred  in  the  house  of 
lords  in  1843,  the  opinions  of  the  judges,  in 
answer  to  the  questions  propounded  to 
them,  established  in  England  the  following 
rules  relative  to  criminal  responsibility: 

1.  A  person  who  labors  under  partial  delu- 
sions only,  and  is  not  in  other  respects  in- 
sane, notwithstanding  he  may  do  the  act 
complained  of  with  a  view,  under  the  in- 
fluence of  insane  delusion,  of  redressing  or 
revenging  some  supposed  grievance  or  injury, 
or  of  producing  some  public  benefit,  is 
nevertheless  punishable  according  to  the 
nature  of  the  crime  committed,  if  he  knew 
at  the  time  of  committing  such  crime  that  he 
was  acting  contrary  to  law. 

2.  The  jury  are  to  be  told  in  all  cases  that 
every  man  is  to  be  presumed  to  be  sane,  and 
to  possess  a  sufficient  degree  of  reason  to  be 
responsible  for  his  crimes,  until  the  contrary 
be  proved  to  their  satisfaction;  and  that  to 
establish  a  defense  on  the  ground  of  insan- 
ity, it  must  be  clearly  proved  that,  at  the 
time  of  the  committing  of  the  act,  the  par- 
ty accused  was  laboring  under  such  i^  de- 
fect of  reason  from  disease  of  the  mind  as 
not  to  know  the  nature  and  quality  of  the 
act  he  was  doing,  or,  if  he  did  know  it,  that 
he  did  not  know  he  was  doing  what  was 
wrong. 

3.  If  a  person  labors  under  a  partial  de- 
lusion, and  IS  in  other  respects  sane,  he  is 
to  be  considered  in  the  same  situation  as  to 
responsibility  as  if  the  facts  with  respect  to 
which  the  delusion  exists  were  real. 

4.  A  medical  man  conversant  with  the  dis- 
ease of  insanity,  who  never  saw  the  pris- 
oner previously  to  the  trial,  but  who  was 
present  during  the  whole  trial  and  the  ex- 
amination of  all  the  witnesses,  cannot  be 
asked  his  opinion  as  to  the  state  of  the  pris- 
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oner's  mind  at  the  time  of  the  commission 
of  the  alleged  crime,  nor  his  opinion  wheth- 
er the  prisoner  was  conscioas  at  the  time 
of  doing  the  act  that  he  was  acting  contrary 
to  law,  or  whether  he  was  laboring  under 
a  delusion:  1  Oar.  &  K.  130. 

In  the  United  States,  the  three  mles  first 
given  have  not  always  been  strictly  fol- 
lowed, the  instructions  given  to  juries  being 
in  many  cases  much  more  favorable  to  the 
accused.  Thus,  in  a  late  and  leading  case, 
where  a  full  discussion  and  examination  of 
the  authorities  was  had,  it  was  held  that 
neither  delusion  nor  knowledge  of  right  and 
wrong,  nor  design  or  cunning  in  planning 
and  executing  the  deed,  and  escaping  or 
avoiding  detection,  nor  ability  to  recognize 
acquaintances,  or  to  labor,  or  transact  busi- 
ness, or  manage  affairs,  is,  as  a  matter  of 
law,  a  test  of  mental  disease;  but  all  symp- 
toms and  all  tests  of  mental  disease  are 
purely  matters  of  fact  to  be  determined  by 
the  jury:  State  v.  Jones,  50  N.  H.  369. 

Presumption  of  sanity.— Ordinary  ex- 
perience teaches  that  the  majority  of  men 
are  sane;  consequently,  it  is  to  be  presumed 

that  a  defendant  was  sane  at  the  time  he 
committed  the  act  with  which  he  is  charged, 
until  it  is  proved  that  he  is  insane:  See  an 
article  on  Presumptions  in  Orimlnal  Cases  l^ 
Wharton,  1  Crlm.  Law  Mag.  32.  The  burden 
of  proof  is  on  the  defendant,  but  proof  be- 
yond a  reasonable  doubt  is  not  required; 
the  insanity  must  be  established  by  such  a 
preponderance  of  evidence  that  if  the  que»- 
tion  were  submitted  to  the  jury  in  a  civil 
case  they  would  find  the  defendant  insane: 
People  V.  Coffman,  24  Cal.  230;  People  v. 
Myers,  20  Cal.  518;  People  v.  McDonell,  47 
Cal.  134;  People  v.  Wilson,  49  Cal.  18;  Peo- 
ple V.  Bell,  49  Oal.  485;  People  v.  Ferris,  55 
Cal.  588;  People  v.  Travers,  88  Cal.  233; 
People  V.  McXulty,  03  Cal.  427;  People  v. 
Bemmerly,  98  Cal.  299;  People  v.  Eubanks, 
86  Cal.  295;  People  v.  Ward,  105  Cal.  335; 
Commonwealth  v.  Eddy,  7  Gray,  583;  Wal- 
ter V.  People,  32  N.  Y.  147;  Ferris  v.  People, 
35  N.  Y.  125;  Loeffner  v.  State,  10  Ohio  St. 
599;  State  v.  Lawrence,  57  Me.  574;  Hopps 
V.  People,  31  111.  385;  83  Am.  Dec.  231; 
State  V.  Felter,  32  Iowa,  50.  Other  states 
have  held  that  the  jury  should  acquit  if 
there  is  a  reasonable  doubt  as  to  sanity.  It 
is  said  that  as  no  insane  person  can  commit 
a  crime,  it  necessarily  follows  that  if  the 
jury  have  a  reasonable  doubt  of  the  defend- 


ant*s  sanity,  they  must  also  have  a  reason- 
able doubt  of  his  guilt.  To  doubt  his  sanity 
is  to  doubt  his  gailt,  and  to  doubt  his  guilty 
if  the  doubt  be  a  reasonable  one,  is  to  ac- 
quit: State  V.  Crawford,  11  Kan.  32;  Polk 
V.  State,  19  Ind.  170;  81  Am.  Dec.  382; 
State  V.  Jones,  50  N.  H.  869;  9  Am.  Rep. 
242. 

Where  defendant  is  proved  to  have  once- 
been  insane,  it  is  to  be  presumed,  until  the* 
contrary  is  shown,  that  he  continued  insane, 
unless  the  insanity  proved  was  accidental 
or  temporary  in  its  nature,  or  was  oc- 
casioned by  the  violence  of  disease:  People 
V.  Farrell,  33  Cal.  576;  People  v.  Francis,  38 
Cal.  183;  People  v.  Lane,  101  Cal.  513;  Peo- 
ple V.  Schmitt,  lOG  Cal.  48;  1  Wharton's 
Criminal  Evidence,  7th  ed.,  sec.  55;  1  Green- 
leaf  on  Evidence,  sec.  42. 

Presumption  of  insanity  at  time  of  com- 
mission of  the  act  from  insanity  a  short  time 
prior  thereto:  People  v.  Smith,  57  Cal.  130. 

Ixuutnity— Instructions.— It  has  beea 
held  that  an  instruction  that  the  true  test 
of  insanity  is  whether  the  accused,  at  the 
time  of  committing  the  crime,  was  conscious- 
that  he  was  doing  what  he  ought  not  to  do, 
was  correct:  People  v.  Hobaon,  17  Cal.  424; 
People  T.  McDonell,  47  Cal.  134.  And  that 
before  the  jury  can  believe  the  defendant  in- 
sane at  the  time  of  the  commission  of  the- 
act,  it  must  first  be  shown  that  he  had  been 
insane  at  some  prior  time,  or  has  been  sub- 
sequently insane:  People  v.  March,  6  CaL 
548.  And  an  instruction  given  for  the  pur- 
pose of  impressing  upon  the  jury  the  im- 
portance of  special  care  and  circumspection 
in  considering  the  evidence  tending  to  es- 
tablish the  insanity  of  a  defendant  at  the 
time  of  the  commission  of  the  offense- 
charged  is  proper:  People  v.  Dennis,  39  CaL 
625;  People  v.  Larrabee,  115  Cal.  158;  Peo- 
ple V.  McCarthy,  115  Cal.  255,  264;  People 
V.  Kloss,  115  Cal.  567,  577. 

It  is  not  proper  to  instruct  the  jury  that 
they  should  acquit  the  defendant  if  he  is  in- 
sane at  the  time  of  the  trial,  and  that  no- 
plea  of  such  insanity  is  required  if  no  issue 
as  to  the  present  insanity  of  defendant  is 
submitted  to  the  jury:  People  v.  Lee  Fook, 
85  Cal.  300. 

It  is  proper  to  instruct  the  jury  that  they 
arc  to  consider  the  defendant  sane  at  the- 
time  of  the  trial,  if  his  sanity  at  that  time 
is  not  in  issue:  People  v.  Schmitt,  106  Cal.. 
48;  People  v.  McCarthy,  115  Cal.  255,  26U 
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Burden  of  proof  regarding  insanity:  See 
notes,  60  Am.  Rep.  212-225;  35  Am.  Rep. 
32-40. 

An  instruction  that  if  the  jury  find  that 
the  defendant  was  insane  at  the  time  of  the 
commission  of  the  act  they  should  declare 
him  not  guilty  is  too  broad,  and  is  not  law: 
People  T.  Best,  39  Gal.  690.  Neither  should 
the  court  instruct  the  jury  that  if  the  evi- 
dence creates  a  reasonable  doubt  In  the 
minds  of  the  jury  as  to  the  sanity  of  the  de- 
fendant at  the  time  he  committed  the  act  he 
should  be  acquitted.  The  law  presumes  a 
person  sane,  and  if  insane,  he  must  prove 
it  by  a  preponderance  of  evidence:  People  v. 
Myers,  20  Cal.  518;  People  v.  Bawden,  90 
Cal.  195. 

Upon  the  trial  of  a  charge  of  assault  with 
intent  to  kill,  where  the  court  has  instructed 
the  jury  that  the  defendant  was  not  re- 
sponsible unless  at  the  precise  time  of  the 
alleged  assault,  he  was  capable  of  knowing, 
and  did  know,  the  nature  and  character  of 
the  act  and  its  wrongfulness,  and  that  the 
condition  of  the  defendant's  mind  before  or 
afterward  was  only  to  be  considered  for 
the  purpose  of  throwing  light  upon  its  state 
at  the  time  of  the  commission  of  the  act,  it 
is  not  error  for  the  court  to  refuse  to  in- 
struct them  that  although  the  defendant 
might  have  felt  an 'irresistible  impulse  to  do 
the  act  while  conscious  of  its  nature  and 
character,  yet  if  they  should  find  that  such 
consciousness  did  not  exist  up  to  and  at  the 
time  of  the  commission  of  the  act,  it  was 
their  duty  to  acquit,  and  that  insanity, 
whether  permanent  or  temporary,  is  a  com- 
plete defense  to  all  acts  committed  while 
under  its  influence:  People  v.  Clendennin,  91 
Cal.  35. 

"Where  the  court  gave  the  jury  two  sepa- 
rate instructions  as  to  the  degree  of  proof 
required  to  establish  insanity  of  defendant, 
one  of  which  correctly  stated  the  law  but 
the  other  did  not,  a  new  trial  was  granted: 
People  V.  Messersmith,  61  Oal.  246;  and  see 
next  paragraph.  For  other  instructions  as 
to  insanity,  see  People  v.  Schmitt,  106  Cal. 
48;  People  v.  Worthington,  105  Cal.  166; 
Marceau  v.  Insurance  Co.,  101  Cal.  338;  Peo- 
ple V.  Kloss,  115  Cal.  567,  572;  People  v.  Hu- 
bert, 119  Cal.  216;  63  Am.  St.  Rep.  72. 

Insanity,  evidence  of.— Where  the  ac- 
cused relies  on  the  defense  of  insanity,  ''he 
is  bound  to  establish  it  by  such  a  preponder- 
ance of  evidence  that  if  the  question  were 


submitted  to  the  jury  in  a  civil  case  they 
would  find  him  insane":  People  v.  Messer- 
smith, 61  Cal.  246,  248;  citing  People  v. 
CoflFmam,  24  Cal.  230;  People  v.  McDonell, 
47  Cal.  134;  People  v.  Wilson,  49  Cal.  13; 
People  V.  Ferris,  55  Cal.  588;  and  People  v. 
Walker,  88  N.  Y.  81 ;  People  v.  Travers,  88 
Cal.  233;  People  v.  McNulty,  93  Cal.  427; 
People  V.  Bemmerly,  98  Cal.  299;  People  v. 
Eubanks,  86  Cal.  295;  People  v.  Ward,  105 
Cal.  335. 

Proof  of  insanity:  People  v.  Wreden,  59 
N.  Y.  392;  criticised  in  People  v.  Hamilton, 

62  N.  Y.  377,  384,  where  the  amount  of  evi- 
dence to  warrant  acquittal  is  stated.  It 
may  be  shown  in  evidence,  under  the  plea 
of  not  guilty,  that  defendant  was  insane  at 
the  time  the  act  was  committed:  People  v. 
Olwell,  28  Cal.  456.  If  there  is  any  evidence 
tending  to  prove  the  personal  insanity  of  de- 
fendant, or  if  the  act  committed  was  appar- 
ently without  motive,  the  defendant  should 
be  permitted  to  introduce  evidence  of  the 
insanity  of  his  parents:  People  v.  Smith.  31 
Cal.  466.  That  insanity  cannot  be  proved 
by  general  reputation  or  by  the  belief  of 
members  of  the  person's  family,  see  People 

V.  Pico,  62  Cal.  50.  Or  as  to  the  testimony 
of  acquaintance,  see  same  case.  Compare 
People  V.  Lane,  101  Cal.  513.  A  witness, 
not  an  expert,  who  details  a  conversation 
hfid  between  himself  and  another,  may  also, 
in  connection  therewith,  state  his  opinion  as 
to  the  state  of  mind  of  such  person  at  the 
time  of  the  conversation:  People  v.  Sanford, 
43  Cal.  29.  In  proof  of  insanity,  though  the 
evidence  must  relate  to  the  time  of  the  act 
in  question,  yet  evidence  of  insanity  be- 
fore and  after  that  time  is  admissible:  Peo- 
ple V.  Farrell,  31  Cal.  576;  People  v.  Lee 
Fook,  85  Cal.  300;  and  evidence  of  defend- 
ant's conduct  and  appearance  in  jail  is  ad- 
missible in  rebuttal:  People  v.  McCarthy^ 
115  Cal.  255.  260. 

Evidence  that  a  wife  had  confessed  to  her 
husband  her  criminal  intercourse  with  the 
deceased  is  admissible  as  showing  him  to 
have  lost  his  reason  thereby,  but  independ- 
ent evidence  of  her  entering  a  house  of  as- 
signation with  deceased  is  not  admissible. 
It  is  not  the  truth  of  her  statement,  but  its 
effect  upon  the  defendant's  mind,  that  is  the 
point  to  be  considered:  People  v.  Hurtado, 

63  Cal.  288. 

The  atrocity  of  a    homicide  is  not  con- 
vincing proof  of  insanity,  where  a  motive  for 
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the  crime  exists,  and  the  eridence  of  ex- 
perts is  conflicting;  People  ▼.  Larrabee,  115 
<Cal.  158;  the  apparently  motiyeless  circum- 
stances of  the  act  are  not  a  gronnd  for  in- 
ferring insanitj,  as  a  morbid  thirst  for 
t>lood  would  itself  be  a  motive;  and  it  is 
proper  so  to  instruct  the  jury:  People  v. 
ItfcCarthy,  115  Cal.  265;  265. 

If  the  defendant  had  insane  delusions 
with  reference  to  one  subject,  but  was  sane 
on  all  other  subjects,  he  must  be  judged  as 
though  the  facts  with  respect  to  which  the 
delusions  existed  were  real;  and  where 
these  facts  do  not  constitute  a  defense  to 
the  homicide,  the  defendant  cannot  be  jus- 
tified on  account  of  the  existence  of  the.  in- 
sane delusions:  People  ▼.  Hubert,  119  Gal. 
210,  221;  63  Am.  St.  Rep.  72. 

{rresistible  impulse  is  not  the  insanity 
constituting  a  legal  defense:  People  y.  Hoin, 
62  Cal.  120;  45  Am.  Rep.  651;  People  ▼. 
Ward.  105  Cal.  335;  People  y.  McCarthy, 
115  Cal.  255,  264;  People  y.  Hubert,  119 
Cal.  216,  223;  63  Am.  St.  Rep.  72.  Moral 
insanity,  as  distinguished  from  mental  de- 
rangement, is  not  an  excuse  for  crime:  Peo- 
ple y.  Kerrigan,  73  Cal.  222;  Marceau  T. 
Travelers*  Ins.  Co.,  101  Cal.  338,  342. 

Acquittal  on  the  gn^ound  of  insanity: 
Sec.  1167. 

Submitting  question  of  sanity  to  a 
jury:  Sec.  1368. 

Plea  of  insanity  as  an  answer  to  an^ 
indictment:  See  an  article  by  John  Ordo- 
naux  in  1  Crim.  Law  Mag.  431. 

Subd.  4.  Ignorance  or  mistake  to  neg- 
ative criminal  intent:  See  note,  55  Am. 
St.  Rep.  514.  The  maxim  of  the  law  as 
to  crime  is,  "Ignorantia  facti  excusat.*' 
Ignorance  or  mistake  of  fact  is  generally 
admissible  for  the  purpose  of  negativing  a 
particular  intention.  "Ignorance  or  mistake 
is  another  defect  of  will,  when  a  man,  in- 
tending to  do  a  lawful  act,  does  that  which 
is  unlawful.  For  here,  the  deed  and  the 
will  acting  separately,  there  is  not  that  con- 
junction between  them  which  is  necessary 
to  form  a  criminal  act.  But  this  must  be 
an  ignorance  or  mistake  of  fact,  and  not  an 
error  in  point  of  law.  As  if  a  man,  intend- 
ing to  kill  a  thief  or  house-breaker  in  his 
own  house,  by  mistake  kills  one  of  his  own 
family,  this  is  no  criminal  action;  but  if  a 
man  thinks  he  has  a  right  to  kill  a  person 
excommunicated  or  outlawed  w>^pr*»ver  he 
jneets  him,  and  does  so,  this  is  willful  mur- 


der. For  a  mistake  in  point  of  lair,  which 
every  person  of  discretion  not  only  may  but 
is  bound  and  presumed  to  know,  is  in  crim- 
inal cases  no  sort  of  defense":  4  Black- 
stone's  Commentaries,  27. 

In  Myers  v.  State,  1  Conn.  502,  the  de- 
fendant was  indicted  for  letting  his  car- 
riage on  Sunday,  in  a  case  not  of  necessity 
or  charity.  It  was  held  that  if  the  defend- 
ant, when  he  let  his  carriage,  really  be- 
lieved that  a  case  of  necessity  or  charity 
existed,  there  was  no  guilty  intent,  and  con- 
sequently no  crime.  So  where  a  man,  sup- 
posing that  he  was  killing  a  thief  in  his  own 
house,  killed  one  of  his  own  family,  he  was 
held  not  guilty,  "for  he  did  it  ignorantly, 
without  intention  of  hurt  to  the  said  Fran- 
ces": Levett*B  Case,  Cro.  Car.  538;  see,  also. 
United  States  v.  Pearce,  2  McLean,  14; 
Commonwealth  v.  Rogers,  7  Met.  500;  41  Am. 
Dec.  458;  Commonwealth  v.  Kirby,  2  Cush. 
677;  Regina  v.  Alladay,  8  Car.  &  P.  136; 
Commonwealth  v.  Presby,  14  Gray,  65;  1 
Wharton's  Criminal  Law,  8th  ed.,  sec.  87. 
Where,  however,  a  scienter  is  irrelevant,  ig- 
norance or  mistake  of  fact  is  no  excuse. 
Thus  where  a  statute  makes  an  act  indicta- 
ble, irrespective  of  guilty  knowledge,  then 
ignorance  of  fact  is  no  defense:  Farmer  v. 
People,  77  111.  322;  State  v.  Heck,  23  Minn. 
549;  State  v.  StimMon,  24  N.  J.  L.  478;  State 
v.  Melville,  11  R.  I.  417;  see  article  by  Mr. 
Bishop  in  4  Southern  Law  Review,  155  et 
seq.;  1  Wharton's  Criminal  Law,  8th  ed., 
sec.  88. 

Ignorance  as  defense  to  crime:  See  55 
Am.  St.  Rep.  514,  note. 

Subd.  5.  Want  of  knowledge  of  the 
act.— As  to  the  criminal  responsibility  re- 
sulting from  the  commission  of  an  unlaw- 
ful act,  by  a  person  who  is  intoxicated,  see 
section  22,  note. 

Subd.  6.  Indictable  negligence.— "A 
negligent  offense  is  an  offense  which  en- 
sues from  a  defective  discharge  of  a  duty, 
which  defect  could  have  been  avoided  by 
the  exercise,  by  the  offender,  of  that  care 
which  is  usual,  under  similar  circumstances, 
with  prudent  persons  of  the  same  class. 
Negligence  is  of  two  kinds:  culpa  levis, 
which  is  the  lack  of  the  diligence  and  care 
usual  with  good  specialists  of  the  particular 
class  under  the  circumstances;  and  culpa 
lata,  which  is  the  lack  of  the  diligence  and 
care  exercised  by  honest  and  worthy  non- 
specialists  dealing  with  similar  objects.     In 
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criminal  cases  this  distinction  operates  main- 
ly to  determine  the  degree  of  evidence  re- 
iinired  to  convict":  1  Wharton's  Criminal 
Law,  8th  ed.«  sec.  125. 

In  the  note  to  Rex  t.  Hall,  1  Bennett  & 
Heard's  Leading  Cases,  61,  will  be  found  a 
very  profitable  discussion  apon  the  subject 
of  criminal  negligence.  It  is  there  stated 
that  a  criminal  intent  may  be,  and  should 
be,  inferred  from  any  wanton  or  reckless 
-conduct  < which  results  in  an  injury  to  an- 
•other's  rights.  "For,  as  everyone  is  by  law 
presumed  to  intend  the  natural  and  ordi- 
nary consequences  of  his  acts,  if,  therefore, 
be  is  guilty  of  that  degree  of  negligence 
which  naturally  and  ordinarily  leads  to  a 
certain  result,  he  must  be  considered  to 
liave  actually  intended  such  result,  and  he 
is  criminally  responsible,  as  justly  as  if  his 
•conduct  proceeded  from  actual  malicious 
motives.  Accordingly,  we  find  it  a  well-es^• 
tablished  principle  of  criminal  law,  that  if 
injuries  are  caused  to  a  person's  life  or 
health  by  acts  which,  if  willful,  would  be 
•punishable  as  crimes,  the  offender  cannot 
screen  himself  from  criminal  responsibility 
tinder  the  plea  that  such  injury  was  caused 
by  his  negligence  merely,  and  without  posi- 
tive malicious  motive.  The  degree  of  the 
-crime  may  not  be  the  same  as  if  the  act 
was  done  with  actual  malice,  but  the  char- 
acter of  a  crime  still  remains,  and  the  per- 
petrator is  liable  to  be  arraigned  at  a  crim- 
inal bar.  And  wherever  a  public  law  im- 
poses a  public  duty,  absolute  in  its  charac- 
ter, and  not  subject  to  discretion,  the  simple 
•omission  to  perform  such  duty  is  indicta- 
ble": Rex  V.  Hull,  1  Bennett  &  Heard's 
Leading  Cases,  51,  52.  In  Rex  v.  Carr,  8 
Oar.  &  P.  163,  the  defendant  was  employed 
to  cast  some  cannon.  One  of  them,  on  be- 
ing fired,  burst,  and  was  sent  back  to  be 
recast.  The  defendant,  instead  of  recasting 
it,  filled  up  the  hole  with  lead,  and  returned 
it.  On  being  again  fired,  it  burst  the  second 
time,  and  killed  the  deceased.  Defendant 
was  convicted  of  manslaughter.  So,  in  Peo- 
ple V.  Fuller,  2  Park.  O.  C.  16,  it  was  held 
that  a  person  who  carelessly  discharged  a 
gun  loaded  with  ball  into  the  highway, 
when  it  was  dark,  and  thereby  unintention- 
•ally  killed  a  man  who  was  passing,  and 
whom  he  did  not  see,  was  guilty  of  man- 
slaughter: See,  generally,  upon  this  subject. 
Rex  V.  Grout,  6  Car.  &  P.  629;  Rex  v.  Tim- 
anins,  7  Car.  &  P.  409;  Queen  v.  Dallowoy,  2 


Cox  O.  C.  273;  Regina  v.  Murray,  5  Cox  C. 
C.  509;  Regina  v.  Dant,  10  Oox  C.  C.  102; 
People  V.  Fuller,  2  Park.  C.  C.  16;  Common- 
wealth V.  McLaughlin,  5  Allen,  507. 

Indictable  omissions.  ~  Mr.  Wharton 
thus  classifies  sxtch  omissions  as  are  indicta- 
ble: 

1.  Omissions  constituting  defects  in  the 
performance  of  duties  which  have  been  un- 
dertaken. Under  this  head  fall  most  of  the 
adjudicated  cases  of  so-called  omissions;  e. 
g.,  omissions  by  switch-tenders  to  turn 
switches,  of  telegraph  operators  to  send 
messages,  of  physicians  to  give  required  at- 
tention to  patients,  etc. 

2.  Omissions  constituting  defects  in  the 
performance  of  duties  which  have  not  been 
eo  nomine  undertaken,  i.  e.,  noncontractual 
duties:  1.  From  the  standpoint  of  gener^ 
civic  duty,  the  chief  illustration  of  which  is 
the  omission  of  an  accessary  after  the  fact 
to  notify  the  government  of  a  felony;  2. 
From  the  standpoint  of  official  duty,  as 
where  an  officer  whose  duty  it  is  to  make  an 
arrest  neglects  to  do  so;  3.  From  the  police 
standpoint,  as  where  a  person  neglects  to 
cover  a  ditch  or  well  belonging  to  him,  over 
which  he  knows  travelers  are  accustomed 
to  pass,  or  to  cleanse  a  defective  drain:  1 
Wharton's  Criminal  Law,  8th  ed.,  sec.  131. 
In  Rex  V.  Allen,  7  Car.  &  P.  153,  and  Rex  v. 
Green,  7  Cah  &  P.  156,  it  was  held  that  a 
negligent  act  or  omission  was  not  punisha- 
ble criminally;  that  to  be  punishable  crimi- 
nally, some  act  must  be  done  negligently, 
by  which  a  person  is  injured,  not  the  mere 
omission  to  do  an  act,  although  thereby  a 
person  is  injured.  These  cases  were  indict- 
ments for  manslaughter  against  the  captain 
and  pilot  of  a  steamboat  for  the  death  of  a 
person  on  board  of  a  smack,  caused  by  run- 
ning the  smack  down.  The  want  of  a  suf- 
ficient lookout  at  the  bow  of  the  boat  was 
regarded  as  the  cause  of  the  accident. 
Parke,  J.,  in  reply  to  Chambers,  for  the 
prosecution,  said:  "You  must  show  some  act 
done.  You  rather  state  it  as  if  a  mere  omis- 
sion on  the  part  of  the  prisoner  in  not  do- 
ing the  whole  of  his  duty  would  be  enough; 
and  we  are  of  opinion  that  is  not  suf- 
ficient." And  Alderson,  B.,  said:  "There 
must  be  some  personal  act."  In  Regina 
V.  Lowe,  4  Oox  C.  C.  449,  8  Car.  &  K. 
123,  it  was  held,  contrary,  seemingly,  to 
the  last  two  cases,  that  an  act  of  omission 
as  well  as  of  commission  may  be  punishable 
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criminally;  and  this  Feems  to  be  the  better 
rale,  and  the  one  generally  adopted.  In  Re- 
gina  y.  Conde,  10  Cox  C.  C.  547,  a  parent 
who,  having  the  means  to  supply  necessa- 
ries, negligently,  though  not  willfully,  with- 
held from  a  child  food,  ^  which  if  adminis- 
tered would  hare  sustained  its  life,  and  in 
consequence  thereof  the  child  died,  was 
guilty  of  manslaughter:  See  Regina  t.  ^y- 
land,  10  Cox  C.  C.  569.  In  Regina  v.  Bubb, 
4  Cox  C.  C.  459,  the  defendant  was  indicted 
for  murdering  a  child  by  starvation.  The 
charge  of  William,  J.,  to  the  jury,  as  to  the 
criminal  responsibility  resulting  from  culpa- 
ble negligence,  is  particularly  instructive: 
"If  the  omission  or  neglect  to  perform  the 
duty  was  malicious,  then  the.  indictment 
would  be  supported,  and  the  crime  of  mur- 
der would  be  made  out  against  the  prisoner; 
but  if  the  omission  or  neglect  were  simply 
culpable,  but  not  arising  from  a  malicious 
motive  on  the  part  of  the  prisoner,  then, 
though  it  would  be  your  duty  to  find  her 
guilty,  it  should  be  of  manslaughter  only." 
The  learned  judge,  after  explaining  what 
was  meant  by  the  expression  "malicious," 
then  proceeded:  "But  if  you  are  not  satis- 
fied that  she  contemplated  the  death  of  the 
child,  then,  although  guilty  of  a  culpable 
neglect  of  duty,  it  would  amount  only  to 
the  crime  of  manslaughter.  If,  on  the  other 
hand,  you  should  think  either  that  she  did 
not  undertake  the  duty  of  supplying  the 
child  with  proper  food  and  raiment,  or  that 
she  did  not  culpably  neglect  that  duty,  then 
you  will  acquit  her  altogether":  See  State 
V.  Hoit,  23  N.  H.  355;  Nixon  v.  People,  2 
Scam.  269.  An  extended  examination  of 
this  subject  will  be  found  in  the  note  to  Re- 
gina V.  Lowe,  1  Bennett  &  Heard's  Leading 
Cases,  62. 

Subd.  7.  Coercion  by  husband.— At 
common  law,  a  married  woman  did  not  lose 
by  the  marriage  her  general  capacity  for 
crime.  Yet,  as  the  law  has  cast  upon  her 
a  certain  duty  to  her  husband  of  obedience, 
of  affection,  and  of  confidence,  it  has  com- 
pensated her  by  the  indulgence,  that  if, 
through  constraint  from  his  will,  she  carries 
her  obedience  to  the  excess  of  doing  unlaw- 
ful acts,  she  shall  not  suffer  for  them  crimi- 
nally: 1  Bishop's  Criminal  Law,  sec.  357. 
The  common  law  goes  much  further  than 
our  code,  and  not  only  excuses  the  wife  act- 
ing under  coercion  of  her  husband  from 
punishment  for  misdemeanors  committed  by 


her,  but  from  most  felonies  as  well:  4  Black- 
stone's  Commentaries,  2S.  But  certain 
crimes,  on  account  of  their  enormity,  were 
excepted;  such  as  treason,  marder,  and  the 
like:  1  Bishop's  Criminal  Law,  sec.  361;  but 
the  later  decisions  do  not  always  recognize^ 
this  exception. 

And  other  crimes,  like  that  of  keeping  a 
brothel,  are  excepted,  because  peculiar  to- 
the  female  sex:  4  Blackstone's  Commenta- 
ries, 29;  State  v.  Bent*,  11  Mo.  27.  A  mar- 
ried woman  cannot  be  treated  as  accessary 
for  receiving  her  husband,  knowing  that  he- 
has  committed  a  felony,  for  she  is  presumed 
to  act  under  his  coercion,  and  she  is  not, 
bound,  neither  ought  she,  to  discover  himr 
4  Blackstone's  Commentaries,  39. 

Coercion  is  presumed  from  the  mere  pres- 
ence of  the  husband,  but  this  presumption 
is  only  prima  facie,  and  is  liable  to  be  re- 
butted by  evidence:  Davis  v.  State,  15  Ohio^ 
72;  State  v.  Nelson,  29  Me.  329;  Common- 
wealth V.  Eagan,  108  Mass.  71. 

Wife's  crimes,  liability  for:  See  33  Am. 
St.  Rep.  89-96,  note. 

Subd.  Q.  Threats  and  menaces.— One 
of  the  species  of  defects  of  will  which  ren- 
ders a  person  incapable  of  committing  crime, 
as  stated  by  Blackstone,  is  that  arising  from 
compulsion  and  necessity.  After  speaking, 
of  the  obligation  of  civil  subjection  as  a. 
species  of  compulsion  or  necessity,  that, 
writer  then  proceeds:  "Another  species  of 
compulsion  or  necessity  is  what  our  law 
calls  duress  per  minas,  or  threats  and  men- 
aces which  induce  a  fear  of  death  or  other 
bodily  harm,  and  which  take  away  for  that 
reason  the  guilt  of  many  crimes  and  misde- 
meanors, at  least,  before  the  human  tribu- 
nal. But  then  that  fear  which  compels  a 
man  to  do  an  unwarrantable  action  ought 
to  be  just  and  well  grounded There- 
fore, in  time  of  war  or  rebellion,  a  man  cnay 
be  justified  in  doing  many  treasonable  acts, 
by  compulsion  of  the  enemy  or  rebels  which 
would  admit  of  no  excuse  in  the  time  of 
peace.  This,  however,  seems  only,  or  at 
least  principally,  to  hold  as  to  positive 
crime,  so  created  by  the  laws  of  society, 
and  which,  therefore,  society  may  excuse; 
but  not  as  to  natural  offenses,  so  declared, 
by  the  law  of  God,  wherein  human  magis- 
trates are  only  the  executioners  of  divine* 
punishment.  And,  therefore,  though  a  man 
be  violently  assaulted,  and  hath  no  other- 
possible   means  of  escaping    death    but   by. 
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icilling  an  innocent  person,  this  fear  and 
force  shall  not  acquit  him  of  murder;  for  he 
ought  rather  to  die  himself  than  escape  by 
the  murder  of  an  innocent.  But  in  such  a 
^ase  he  is  permitted  to  kill  the  assailant; 
for  there  the  law  of  nature  and  self-defense, 
its  primary  canon,  hare  made  him  his  own 
protector":  4  Blackstone*s  Commentaries, 
^;  see  Rex  ▼.  McGowther,  18  St  Tr.  391; 
Rex  V.  Cnitchley,  5  Car.  &  P.  133;  1  Whar- 


ton's Criminal  Law,  8th  ed.,  sec.  94.  The 
subdivision  of  section  26  of  the  Penal  Oode 
now  under  consideration  was  taken  from 
the  rule  as  laid  down  by  Blackstone,  with 
the  limitation  that  the  threats  or  menaces 
must  be  such  as  to  gire  the  party  reasonable 
cause  to  believe  his  life  was  in  danger,  and 
not  such  as  would  only  cause  bodily  hanut 
other  than  the  taking  of  life* 


86a.  Crimes  by  oorporationsi  and  their  punishment. 

Sec.  26a.  Corporations  are  capable  of  committing  crimes  in  the  same  man- 
ner as  natural  persons.  Whenever  in  this  code  imprisonment  is  declared  the  sole 
punishment  for  any  crime,  in  case  a  corporation  is  conyicted  of  such  crime,  the 
same  must  be  punished  by  a  fine  not  exceeding  five  hundred  dollars,  if  a  mis- 
•demeanor,  or  not  exceeding  five  thousand  dollars,  if  a  felony.  [Commissioners' 
Amendment,  approved  March  16,  1901;  took  eflEect  July  1, 1901.] 

"FroTiding  that  corporations  may  be     be  inflicted  where  none  other  is  specifically 
lield  guilty  of  crime  and  the  punishment  to      prescribed*':  Commissioners*  note. 

27.  Persons  liable  .to  panishment. 

Sec.  27.  The  following  persons  are  liable  to  punishment  under  the  laws  of 
this  state: 

1.  All  persons  jrho  commit,  in  whole  or  in  part,  any  crime  within  this  state; 

2.  All  who  commit  any  offense  without  this  state  which,  if  committed  within 
this  state,  would  be  larceny,  robbery,  or  embezzlement  under  the  laws  of  this 
«tate,  and  bring  the  property  stolen  or  embezzled,  or  any  part  of  it^  or  are  found 
with  it,  or  any  part  of  it,  within  this  state; 

3.  All  who,  being  without  this  state,  cause  or  aid,  advise  or  encourage,  another 
person  to  commit  a  crime  within  this  state,  and  are  afterward  found  therein. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 


Punishment,  what  is:  Bee  87  Am.  St. 
Hep.  690-594,  note. 

Penal  laws,  operation  and  effect  of, 
-strictly  local.^The  common  law  considers 
•crimes  as  altogether  local,  cognizaUe  and 
pnnishahle  ezclusirely  in  the  country  where 
they  are  committed.  No  other  nation, 
therefore,  has  any  right  to  punish  them,  or 
is  under  any  obligation  to  take  notice  of  or 
to  enforce  any  judgment  rendered  in  such 
cases  by  the  tribunal  having  authority  to 
hold  jurisdiction  within  the  territory  where 
they  are  committed:  Story  on  Conflict  of 
Laws,  sec.  620;  The  Antelope,  10  Wheat. 
123;  Warrender  ▼.  Warrender.  9  Bligh,  119; 
Ogden  V.  FoUiott,  3  Term  Rep.  733. 
Crimes  are  in  their  nature  local,  and  the 
jurisdiction  of  crimes  is  local:  Rafael  t. 
Verelest,  2  W.  Black.  1058.    The  lex  loci 


most  needs  gorern  aU  criminal  jurisdiction, 
from  the  nature  of  the  thing  and  the  pur- 
pose of  that  jurisdiction:  Lord  Brougham, 
in  Warrender  t.  Warrender,  9  Bligh,  119. 
All  persons  within  the  state,  whether  resi- 
dents or  aliens,  are  amenable  to  the  penal 
laws  thereof,  and  liable  to  be  punished  for 
any  infraction  of  such  laws:  1  Wharton's 
Criminal  Law,  8th  ed.,  sec.  282.  "Who- 
ever," says  Bemer,  in  his  authoritative 
work  on  the  territorial  bounds  of  penal  ju- 
risdiction, "enters  into  our  territory,  juridi- 
cally binds  himself  to  submit  to  the  laws 
of  this  territory":  1  Wharton's  Criminal 
Law,  8th  ed.,  sec.  281;  United  States  v. 
Wiltberger,  5  Wheat.  97;  Regina  v.  McCaf- 
ferty,  10  Cox  C.  O.  603;  Stete  v.  Doxtater, 
47  Wis.  283;  Wharton  on  Conflict  of  Laws, 
sees.  853,  854;  see,  also,  sec.  778,  post. 
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Crimes,  where  oommitted:  See  note,  44 
Am.  St.  Eep.  79  84. 

Stolen  property  brouglit  into  state: 
Se^  sec.  789,  post.  In  England  it  was  early 
established  that  when  goods  were  stolen  in 
one  country  and  brought  by  the  thief  into 
another,  the  latter  had  no  jurisdiction  to 
punish  the  offender:  Butler's  Case,  13  Coke, 
55;  Rex  v.  Prowes,  1  Moore  C.  C.  349;  Re- 
gina  V.  Debruiel,  11  Cox  C.  C.  207;  Regina 
T.  Madge,  9  Car.  &  P.  29.  In  Regina  y. 
Debruiel,  11  Cox  C.  C.  207,  the  defendant 
was  indicted  in  England  for  robbing  a  house 
in  Guernsey  and  bringing  the  property  to 
England.  Byles,  J.,  speaking  for  the  court, 
said  "that,  the  case  being  new,  he  had  tak- 
en the  opinion  of  the  learned  baron  in  the 
other  court,  who  agreed  with  him  that 
the  prisoner  could  not  be  convicted  either  of 
larceny  or  of  receiving.  The  island  of 
Guernsey  was  not  a  part  of  the  United 
Kingdom,  and  a  larceny  committed  therein 
would  be  in  the  same  position  here  as  if  it 
had  been  committed  in  France.  Now,  clear- 
ly, a  larceny  committed  in  France  could  not 
be  taken  cognizance  of  in  this  country." 
In  several  of  the  United  States  such  juris- 
diction is  held  not  to  exist  unless  conferred 
by  statute:  People  v.  Gardner,  2  Johns.  477; 
People  V.  Schenck,  2  Johns.  479;  State  v. 
Le  Blanch,  81  N.  J.  L.  82;  Simmons  v.  Oom- 
monwealth,  5  Binn.  619;  State  v.  Reonnals, 
14  La.  Ann.  278.  In  other  states  this  juris- 
diction is  held  to  exist  as  between  the  sev- 
eral United  States,  independent  of  any  stat- 
ute: 1  Wharton's    Criminal    Law,  8th  ed., 


sec.  291,  and  cases  there  cited.  Statutes 
similar  to  subdivision  2  of  section  27  have 
been  adopted  in  a  number  of  the  United 
States,  and  such  enactments  are  held  to  be 
within  the  constitutional  power  of  each 
state:  People  t.  Burke,  11  Wend.  129;  La 
Vaul  V.  State,  40  Ala.  44;  Hemmaker  v. 
State,  12  Mo.  453;  51  Am.  Dec.  172;  State 
T.  Williams,  35  Mo.  229;  McFarland  v.  State, 
4  Kan.  68;  State  v.  Seay,  3  Stew.  128;  20 
Am.  Dec.  66. 

Grime  conunitted  by  person  out  of 
state.— Although  the  penal  laws  of  every 
country  are  in  their  nature  local,  yet  an 
offense  may  be  committed  in  one  sovereignty 
in  violation  of  the  laws  of  another;  and  if 
the  offender  be  afterward  found  in  the  lat- 
ter state,  he  may  be  punished  according  to 
the  laws  thereof,  and  the  fact  that  he  owes 
allegiance  to  another  sovereignty  is  no  bar 
to  the  indictment:  Story  on  Conflict  of  Laws, 
sec.  625b.  See  article  on  "Extraterritorial 
Crime,"  4  Southern  Law  Review,  676,  690, 
where  the  right  of  a  state  to  punish  a  per- 
son who  co^imits  a  crime  against  the  laws 
while  out  of  the  state,  and  subsequently 
comes  within  the  state,  is  discussed  at 
length;  also  State  v.  Grady,  34  Conn.  118; 
Commonwealth  v.  Smith,  11  Allen,  243; 
People  V.  Adams,  3  Denio,  190;  45  Am.  Dec. 
468^  S.  C,  affirmed  on  appeal,  1  N.  Y.  173; 
Commonwealth  v.  Maeloon,  101  Mass.  1. 
See  sec.  778,  note. 

tMmes  on  boundary  rivers,  where  com- 
mitted: See  44  Am.  St.  Rep.  84,  note. 


28.  Discliarge  of  prisonen  to  be  on  Honday. 

Sec.  28.  Every  person  now  confined  in  or  that  may  heTesiter  be  committed 
to  and  confined  in  any  penitentiary,  prison,  jail,  house  of  detention,  reform 
school,  or  other  penal  institution  by  whatsoever  name  the  same  may  now  or 
hereafter  be  known  in  this  state,  under  conviction  for  a  penal  offense,  shall  bo 
discharged  on  a  Monday,  regardless  of  the  day  of  the  week  upon  which  the  term 
or  time  of  confinement  prescribed  in  the  sentence  or  terminated  by  credits  or 
commutation  would  otherwise  expire,  unless  the  Monday  upon  or  preceding  the 
day  in  the  same  week  upon  which  the  sentence  or  commutation  would  otherwise 
expire  shall  fall  upon  or  precede,  within  four  days,  a  legal  holiday,  in  which 
event,  such  person  shall  be  discharged  upon  the  first  Monday  preceding  that, 
which  will  not  be  upon  or  be  followed  by  a  holiday  within  four  days.  [New  sec- 
tion, became  a  law  under  constitutional  provision  without  govemor^s  approval^ 
February  20, 1901;  Stats.  1901,  p.  11.] 
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Sec.  SO.    aamification  of  parties  to  crime.       Sec.  32.    Who  .are  accessaries. 

Sec.  31.    Who  are  principals.  Sec  33.    Punishment  of  accessaries* 


80.  Classiftcation  of  parties  to  crime. 
Sec.  30.    The  parties  to  crimes  are  classified  as: 

1.  Principals;  and 

2.  Accessaries. 


Partiee  to  crime.— At  the  common  law, 
persons  engaged  in  the  commission  of  crime 
were  chargeable  either  as  principals  in  the 
first  degree,  principals  in  the  second  degree, 
or  as  accessaries  before  or  after  the  fact: 


4    Blackstone's   Commentaries,    34,    35;    1 
Chitty  on  Criminal  Law,  256. 

Principals:  See  sec.  31. 

Accessaries:  See  sec.  32. 


81.  Who  are  principals. 

Sec.  31.  AU  persons  concerned  in  the  commission  of  a  crime^  whether  it  be 
felony  or  misdemeanor^  and  whether  they  directly  commit  the  act  constituting 
the  offense^  or  aid  and  abet  in  its  commission^  or,  not  being  present,  have  ad- 
vised and  encouraged  its  commission,  and  all  persons  counseling,  advising,  or 
encouraging  children  under  the  age  of  fourteen  years,  lunatics,  or  idiots,  to  com- 
mit any  crime,  or  who,  by  fraud,  contrivance,  or  force,  occasion  the  drunken- 
ness of  another  for  the  purpose  of  causing  him  to  commit  any  crime,  or  who, 
by  threats,  menaces,  command,  or  coercion,  compel  another  to  conmiit  any  crime, 
are  principals  in  any  crime  so  committed. 

Principals.— In  criminal  law,  a  principal     and  abetting   the  commission  of    the  fact. 


is  "the  actor  in  the  commission  of  a  crime": 
Bouvier's  Law  Dictionary,  tit.  "Principal." 
At  the  common  law,  principals  were  of  the 
first  or' second  degree.  A  principal  of  the 
first  degree  was  one  who  did  the  act  him- 
self, or  by  the  means  of  an  innocent  agent. 
Bat  to  constitnte  him  such,  it  was  not  neces- 
sary that  he  should  be  actually  present 
when  the  offense  was  consummated;  thus,  in 
case  of  murder  by  poisoning,^  a  man  may 
have  been  a  principal  felon  by  preparing 
and  laying  the  poison:  1  Chitty  on  Criminal 
Law,  257;  4  Blackstone's  Commentaries,  34. 
So  if  the  offense  was  committed  in  his  ab- 
sence, through  the  medium  of  an  innocent 
agent,  as  where  he  incited  a  madman  to 
commit  a  crime,  such  person,  though  absent 
when  the  crime  was  committed,  was  liable 
as  principal  in  the  first  degree:  1  Hale's 
Pleas  of  the  Crown,  514;  1  Chitty  on  Crim- 
inal Law,  257.  Principals  in  the  second  de- 
aree  were  those  who  were    present   aiding 


They  were  generally  termed  aiders  and 
abettors.  A  person  to  be  a  principal  in  the 
second  degree  need  not  have  been  actually 
present  as  an  eye-witness  or  ear-witness  of 
the  transaction.  His  presence  may  have 
been  constructive,  as  if,  with  the  intention 
of  giving  assistance,  he  was  near  enough  to 
afford  it  should  the  occasion  arise.  As  where 
a  person  waited  outside  of  a  house  to  pre- 
vent surprise,  while  his  companions  were  in 
the  house  committing  a  felony,  such  pres- 
ence was  sufficient  to  make  him  a  principal 
in  the  second  degree:  1  Russell  on  Criminal 
Law,  27;  Commonwealth  v.  Knapp,  9  Pick. 
196;  20  Am.  Dec.  491.  By  sections  11  and  255 
of  the  criminal  practice  act,  all  distinctions 
between  principals  in  the  first  and  in  the 
second  degree,  and  between  principals  and 
accessaries  before  the  fact,  was  done  away 
with  in  this  state,  and  aU  such  are  punish- 
able  as  principals:  HitteU's  (General  Laws, 
sees.  1415,  1842;   People  v.  Cryder,  6  Cal. 
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23;  People  r.  Bearss,  10  Cal.  68;  People  t. 
Outeveraa,  48  Oal.  19;  People  t.  Ah  Fat, 
48  Cal.  62;  People  v.  Cotta,  49  Cal.  166. 
Sections  11  and  255  jast  referred  to  haye 
been  re-enacted  and  made  a  part  of  this 
code  in  sections  31  and  971.  In  People  t. 
Hodges,  27  Cal,  341,  it  was  held  that 
though  the  common-law  distinction  between 
prindpal  and  accessary  is  in  the  main  oblit- 
erated, yet  it  is  retained  for  the  purposes 
of  yenue:  See  People  y.  Stakem,  40  Cal. 
599.  Notwithstanding  these  sections,  in  pro- 
ceeding against  a  person  in  this  state  for 
the  commission  of  a  crime,  who  at  the  com- 
mon law  would  haye  been  chargeable  as  an 
accessary,  it  is  better  to  charge  him  as 
such,  and  not  as  principal:  People  y. 
Schwartz,  32  Oal.  161,  164;  People  y.  Valen- 
cia, 43  Cal.  552.  A  party  indicted  as  prin- 
cipal cannot  be  conyicted  upon  eyidence 
tending  to  show  that  he  was  an  accessary 
before  the  fact:  People  y.  Trim,  39  Cal.  75; 
see  People  y.  Outeyeras,  48  Cal.  19.  In 
People  y.  Campbell,  40  Cal.  142,  approyed 
in  People  y.  McGungill,  41  Cal.  429,  the 
correct  rule  for  proceeding  against  an  ac- 
cessary before  the  fact  is  stated:  "The  ac- 
cessary is  to  be  indicted,  tried,  and  punished 
as  a  principal;  neyertheless  the  particular 
acts  which  establish  that  he  aided  and 
abetted  the  crime,  and  thus  became  in  law 
a  principal,  must  be  stated  in  the  indict- 
ment." An  indictment  for  murder  against 
an  accessary  before  the  fact  must  allege  the 
death  of  the  person  assaulted,  and  that  the 
crime  of  murder  was  committed:  People  ▼. 
Crenshaw,  46  Cal.  65.  In  People  y. 
Vasquez,  49  Cal.  5G2,  the  court  instructed 
the  jury  that  "it  is  no  defense  to  a  party 
associated  with  others  in  and  engaged  in  a 
robbery  that  he  did  not  propose  or  intend  to 
take  life  in  its  perpetration,  or  that  he  for- 
bade his  associates  to  kill,  or  that  he  dis- 
approyed  or  regretted  that  any  person  was 
thus  slain  by  his  associates.  If  the  homi- 
cide in  question  was  committed  by  one  of 
his  associates  engaged  in  the  robbery  in 
furtherance  of  their  common  purpose  to  rob, 
he  is  as  accountable  as  though  his  own  hand 
had  intentionally  giyen  the  fatal  blow,  and 


is  guilty  of  murder  in  the  first  degree"; 
and  it  was  held  that  such  instruction  was 
correct:  See,  also.  People  y.  Leith,  52  CaL 
261;  People  y.  Woody,  45  Oal.  289;  People 
y.  Pool,  27  Cal.  573. 

In  People  y.  Jamarillo,  57  Cal.  Ill,  the 
accused  was  not  shown  to  haye  fired  the 
shot  that  killed  the  deceased.  He  and  an- 
other, one  Ortego,  both  fired,  the  defend- 
ant's pistol  snapping  the  first  time.  The 
court  say:  "The  eyidence  was  sufficient  to 
justify  the  jury  in  finding  that  the  defend- 
ant may  haye  fired  the  fatal  shot;  but  if 
it  were  otherwise,  and  it  showed  only  that 
the  fatal  shot  was  fired  by  Ortego,  and  that 
the  defendant  had  urged  and  encouraged 
and  aided  and  assisted  him  to  kill  the  de- 
ceased, the  legal  presumption  from  such 
conduct  and  acts  would  be  that  he  himself 
intended  to  kill  the  deceased,  and  in  exe- 
cuting that  intention  by  the  guilty  means 
which  he  followed  he  is  considered  in  law 
as  guilty  of  the  crime  which  may  haye  been 
committed  in  the  death  of  the  deceased  as 
though  he  had  actually  slain  the  deceased 
with  his  own  hand."  Section  cited  and  ap- 
plied in  People  y.  Anthony,  56  Cal.  395. 

One  who  participates  in  the  fraudulent 
misappropriation  of  the  funds  of  a  corpora- 
tion by  the  secretary  is  liable  as  a  prin- 
cipal: People  y.  Gallagher,  100  Cal.  466. 
An  instruction  to  the  effect  that,  if  the 
jury  "belieye  from  the  eyidence,  beyond  a 
reasonable  doubt,  that  the  defendant  com- 
mitted the  offense  charged,  or  aided,  abet- 
ted, or  assisted  any  other  person  or  persona 
to  commit  the  same,"  they  "should  find  the 
defendant  guilty,"  is  erroneous,  as  implying 
that  a  person  who  did  not  commit  the  of- 
fense may  be  found  guilty  for  mere  aiding 
of  the  offense  without  guilty  knowledge, 
and  without  "aiding  and  abetting  the  of- 
fense," but  such  error  is  cured  by  an  in- 
struction from  which  the  jury  could  not  fail 
to  understand  that  aiding  or  assisting  in 
the  crime  without  guilty  knowledge  is  not 
criminal:  People  y.  Dole,  122  Cal.  486,  492. 

Batiflcation  by  principal  of  criminal 
act:  See  5  Am.  St.  Rep.  618-621,  note. 


32.  Who  are  accessaries. 

Sec.  32.  All  persons  who,  after  full  knowledge  that  a  felony  has  been  com- 
mitted, conceal  it  from  the  magistrate,  or  harbor  and  protect  the  person 
charged  with  or  convicted  thereof,  are  accessaries. 
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Acce8Barie8.~AD  accessary  is  one  who  is 
not  the  chief  actor  in  the  perpetration  of 
the  offense,  nor  present  at  its  performance, 
but  who  is  in  some  way  concerned  therein. 
At  the  common  law,  there  were  certain 
crimes  to  the  commission  of  which  there 
could  not  be  an  accessary,  but  all  persons 
engaged  in  the  commission  thereof  were 
chargeable  as  principals.  Of  these  were 
treason,  and  all  offenses  below  a  felony:  1 
Chitty  on  Criminal  Law,  261.  An  accessary 
before  the  fact  is  one  that,  being  absent  at 
the  time  of  the  actual  perpetration  of  the 
felony,  procures,  counsels,  commands,  in- 
cites, or  abets  another  to  commit  it:  1  Chitty 
on  Criminal  Law,  202.  The  distinction  be- 
tween accessaries  before  the  fact  and  prin- 
cipals has  been  abolished  in  this  state:  See 
note  to  last  section.  An  accessary  after  the 
fact  is  one  who,  knowing  a  felony  to  have 
been  committed,  receives,  relieves,  comforts, 
or  assists  the  felon:  4  Blackstone's  Com- 
mentaries, 37.  In  order  to  charge  a  per- 
son as  accessary  after  the  fact,  the  felony 
must  be  completed,  he  must  know  the  felon 
to  be  guilty,  and"  he  must  receive,  relieve, 
comfort,  or  assist  him:  1  Chitty  on  Criminal 
Law,  2CA;  1  Wharton's  Criminal  Law,  8th 
ed.,  sec.  241;  Wren  v.  Commonwealth,  2(5 
Ouitt.  052;  Tully  v.  Commonwealth,  11 
Bush.  154;  People  v.  Hawkins,  34  Cal.  182, 
Knowledge  of  the  commission  of  the  felony 
must  be  brought  home  to  the  accused;  and 
whether  he  had  such  knowledge  is  always 
a  question  of  fact  for  the  jury:  Wren  v. 
Commonwealth,  20  Gratt.  956.  Any  assist- 
ance given  to  one  known  to  be  a  felon,  in 
order  to  hinder  his  apprehension,  trial,  or 
punishment,  is  sufficient  to  make  a  man  ac- 
cessary after  the  fact;  as  that  he  concealed 
him  in  his  house,  or  shut  the  door  against 
his  pursuers  until  he  should  have  an  oppor- 
tunity to  escape;  or  took  money  from  him 
to  allow  him  to  escape;  or  supplied  him 
with  money,  a  horse,  or  other  necessaries, 
in  order  to  enable  him  to  escape;  or  that 
the  principal  was  in  prison,  and  the  jailer 
was  bribed  to  let  him  escape;  or  conveyed 
instruments  to  him  to  enable  him  to  break 
prison.  This  and  like  assistance  to  one 
known  to  be  a  felon  will  constitute  one  an 
accessary  after  the  fact:  2  Hale's  Pleas  of 
the  Crown,  619,  621;  2  Hawkins*  Pleas  of 
the  Crown,  c.  29,  sec.  26;  1  Wharton's 
Criminal  Law,  8th  ed.,  sec.  241;  Wren  v. 
Commonwealth,  26  Gratt.  956.    Merely  per- 


mitting a  felon  to  escape  Is  not  sufficient  to 
impute  guilt  to  the  party  so  doing:  2  Hale's 
Pleas  of  the  Crown,  619.  So  if  a  person 
agree  for  money  not  to  prosecute  the  felon; 
or  if,  knowing  of  a  felony,  fails  to  make  it 
known  to  the  proper  authorities,  he  will  not 
be  punishable  as  an  accessary  after  the  fact: 
Wren  v.  Commonwealth,  26  Gratt.  957;  1 
Wharton^s  Criminal  Law,  8th  ed.,  sec.  242. 
Neither  will  a  person  who  receives  stolen 
property,  and  aids  in  the  disposition  of  It, 
knowing  it  to  be  stolen,  be  chargeable  as 
such:  People  v.  Stakem,  40  Cal.  599.  "The 
true  test  whothet  one  is  accessary  after  the 
fact  is  to  consider  whether  what  he  did 
was  done  by  way  of  personal  help  to  his 
principal,  with  the  view  of  enabling  his  prin- 
cipal to  elude  punishment;  the  kind  of  help 
appearing  to  be  unimportant":  1  Bishop's 
Criminal  Law,  6th  ed.,  sec.  695.  At  the 
common  law,  the  conviction  of  one  who  has 
committed  the  crime  must  precede  that  of 
one  charged  as  accessary.  The  record  of 
conviction  of  the  principal  was  prima  facie 
evidence  of  bis  guilt  against  a  person 
charged  as  accessary,  but  he  might  show 
that  the  principal  was  not  guilty:  1  Arch- 
bold' s  Criminal  Pleading  and  Practice,  78. 
By  statute,  however,  in  most  of  the  states, 
the  offense  of  an  accessary  is  made  substan- 
tive and  independent,  aifd  the  accessary 
may,  under  such  statutes,  be  tried  inde- 
pendently of  the  principal,  though  in  such 
cases  the  guilt  of  the  principal  must  be  al- 
leged and  proved:  Pettes  v.  Commonwealth^ 
126  Mass.  242;  State  v.  Cassady,  12  Kan. 
550;  1  Wharton's  Criminal  Law,  8th  ed., 
sec.  237.  In  this  state  it  is  provided  by 
statute  that  an  accessary  to  the  commission 
of  a  felony  may  be  prosecuted,  tried,  and 
punished,  though  the  principal  may  be  nei- 
ther prosecuted  nor  tried,  and  though  the 
principal  may  have  been  acquitted:  Sec. 
972;  see  People  v.  Newberry,  20  Cal.  439; 
People  V.  Bearss,  10  Cal.  68.  It  is  said  that 
he  may  be  indicated  and  tried  with  the  prin- 
cipal, or  separately:  Id.;  People  v.  Camp- 
bell, 40  Cal.  129.  The  inftctment  must  al- 
lege that  the  crime  of  the  principal  was 
committed  before  it  was  found  and  present- 
ed: People  V.  Thrall  50  Cal.  415. 

The  rule  requiring  the  corroboration  of 
the  testimony  of  accomplices  does  not  apply 
to  the  testimony  of  an  accessary:  People  v. 
Collum,  122  Cal.  186. 

The  word  "concear*  means  more    than 
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mere  silence  or  simple  withholding  of 
knowledge  that  a  felony  has  been  commit- 
ted; it  includes  some  affirmative  act  tend- 
ing toward  the  concealment  of  its  commia- 
Bion:  People  r.  Garnett,  129  Cal.  364. 
The  word  "charged"  imports  a  formal 


complaint,  information,  indictment,  or  ar- 
rest upon  a  criminal  charge,  and  does  not 
include  mere  general  rumors  and  common 
talk  that  a  person  has  committed  a  felony: 
People  T.  Garnett,  129  Cal.  304. 


33.  Punishment  of  accessaries. 

Sec.  33.  Except  in  cases  where  a  different  punishment  is  prescribed,  an  ac- 
cessary is  punishable  by  imprisonment  in  the  state  prison  not  exceeding  five  years, 
or  in  the  county  jail  not  exceeding  two  years,  or  by  fine  not  exceeding  five 
thousand  dollars. 

Aiding  in  mlsdemeaxLor  is  misdemeanor:  See  sec.  659. 


TITLE  III. 

OF  OFFENSES  AGAINST  THE  SOVEREIGNTY  OF  THE  STATE. 

Sec.  37.    Treason,  who  only  can  commit. 
Sec.  88.    Misprision  of  treason. 

37.  Treason,  who  only  can  commit. 

Sec.  37.  Treason  against  this  state  consists  only  in  levying  war  against  it, 
•adhering  to  its  enemies,  or  giving  them  aid  and  comfort,  and  can  be  committed 
only  by  persons  owing  allegiance  to  the  state.  The  punishment  of  treason 
shall  be  death. 


Treason  agaii^t  the  state  shall  consist 
only  in  levying  war  against  it,  adhering  to 
its  enemies,  or  giving  them  aid  and  com- 
fort.  No  person  shall  be  convicted  of  trea- 
son unless  on  the  evidence  of  two  witnesses 
to  the  same  overt  act,  or  confession  in  open 
court:  Cal.  Const,  art.  I,  sec.  20;  see,  also, 
U.  S.  Const.,  art.  Ill,  sec.  3;  Code  Civ. 
Proc,  sec.  1968.  To  constitute  the  specific 
crime  of  treason  by  levying  war,  war  must 
be  actually  levied.  Conspiracy  to  subvert 
by  force  the  government  is  not  treason.  To 
conspire  to  levy  war  and  actually  to  levy 
war  are  distinct  offenses:  Ex  parte  BoUinau, 
4  Cranch,  75.  To  constitute  a  levying  of 
war,  there  must  be  an  assemblage  of  peo- 
ple, with  force  and  arms,  to  overthrow  the 
government  or  rtsist  the  laws:  United  States 
V.  Greathouse,  2  Abb.  (C.  C.)  364.  The  term 


"enemies'*  applies  only  to  the  sabjects  of  a 
foreign  power  in  open  hostility  with  us, 
and  does  not  embrace  rebels  in  insurrection 
against  their  own  government:  United  States 
V.  Greathouse,  2  Abb.  (C.  C.)  364.  That 
two  witnesses  are  required  refers  to  the 
proof  on  the  trial,  not  to  proceedings  on 
preliminary  examination,  or  before  a  grand 
jury:  2  Wall.  Jr.  138.  Other  decisions  are: 
Dniecker  v.  Salomon,  21  Wis.  621;  94  Am. 
Dec.  571;  United  States  v.  Mitchell,  2  Dall. 
348;  United  States  v.  Hoxie,  1  Paine,  265; 
United  States  v.  Fries,  2  Whart.  St.  Tr. 
482;  United  States  v.  Wiltberger,  5  Wheat. 
70;  United  States  v.  Burr,  4  Cranch,  470; 
United  States  v.  Pryor,  3  Wash.  234;  Peo- 
ple V.  Lynch,  11  Johns.  549. 

Owing  allegiance  to  the  Btate:  See  Pol. 
Code,  sees.  55,  56. 


38.  Misprision  of  treason. 

Sec.  38.  Misprision  of  treason  is  the  knowledge  and  concealment  of  treason, 
without  otherwise  assenting  to  or. participating  in  the  crime.  It  is  punishable 
by  imprisonment  in  the  state  prison  for  a  term  not  exceeding  five  years. 
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TITLE  IV. 

OF  CRIMES  AGAINST  THE  ELECTIVE  FRANCHISE. 

8ec.  40.    Person  acting  as  election  officer  without  appointment. 

Sec.  41.    Violation  of  election  laws  by  certain  officers  a  felony. 

Sec.  42.    Fraudulent  registration  a  felony. 

Sec.  42a.  Procuring  persons  to  be  registered  knowing  them  not  to  be  entitled  thereto. 

Sec.  43.    Refusal  to  be  sworn  or  to  answer  board  of  judges. 

Sec.  44.  *Befu8al  to  obey  summons  of  board. 

Sec.  45.    Fraudulent  voting. 

Sec.  46.    Attempting  to  vote  without  being   qualified. 

Sec.  47.    Procuring  illegal  voting. 

Sec.  48.    Changing  ballots  or  altering  returns  by  election  officers. 

Sec.  49.    Inspectors  unfolding  or  marking  tickets. 

Sec.  49a.  Persons  acting  on  election  boards  who  cannot  read  and  write  the  English  lan- 
guage, or  refusing  to  act  when  qualified. 

Sec.  50.    Forging  or  altering  returns. 

Sec.  51.    Adding  to  or  subtracting  from  votes  given. 

Sec.  52.    Perrons  aiding  and  abetting. 

Sec.  53.    Intimidating,  corrupting,  deceiving,  or  defrauding  electors. 

Sec.  54.    Furnishing  money  for  elections. 

Sec.  54a.  ReceiTing  or  contracting  for  anything  of  value  for  voting  or  not  voting. 

Sec.  54b.  Promising  or  contributing  any  valuable  consideration  for  a  person's  voting 
or  refraining  from  voting. 

Sec.  55.    Offers  to  procure  offices  for  electors. 

Sec.  55a.  Soliciting  or  demanding  that  a  candidate  vote  for  or  against  any  measure. 

Sec.  56.    Communicating  unlawful  offers. 

Sec.  57.    Bribing  members  of  legislative  caucuses,  etc. 

Sec.  57a.  Officers  of  election  aiding  in  changing  or  destroying  any  poll  list  or  ballot,  or 
in  wrongfully  placing  or  removing  ballots  from  any  ballot-box. 

Sec.  58.    Preventing  public  meetings. 

Sec.  59.    Disturbance  of  public  meetings. 

Sec.  60.    Betting  on  elections. 

Sec.  61.    Violation  of  election  laws  by  persons  not  officers. 

Sec.  62.    Violation  of  election  laws  as  to  tickets. 

Sec.  62a.  Anonymous  circulars  attacking  candidates  for  office. 

Sec.  62b.  Same. 

Sec.  63.    Advancing  money  by  candidate  for  United  States  senate. 

Sec.  63a.  Candidate  or  member  of  legislature  accepting  money. 

Sec.  63b.  Selling  intoxicants  on  an  election  day. 

Sec.  64.    No  prosecution  against  witness  in  election  cases. 

Sec.  64V^.  Primary  elections,  provisions  relating  to. 

40.  Person  acting  as  election  officer  without  appointment. 

Sec.  40.  Any  person  who  acts  as  an  election  officer  at  any  election,  without 
first  having  been  appointed  and  qualified  as  such,  «md  any  person  who,  not 
being  an  election  officer,  performs  or  discharges  any  of  the  duties  of  an  election 
officer,  in  regard  to  the  handling  or  counting  or  canvassing  of  any  ballots  cast 
at  any  election,  sh-all  be  guilty  of  a  felony,  and  on  conviction  be  punished  by 
imprisonment  in  the  state  prison  for  not  less  than  two  nor  more  than  seven 
years.  [New  section,  approved  Mar6h  26,  1895;  Stats.  1895,  p.  74;  in  force 
from  passage.] 

XTnlawfuUy  acting  as  clerk  in  tallying  votes,  indictment  for:  See  People  v. 
Lee,  107  Cal.  477. 
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41.  Violation  of  election  laws  by  certain  officert  a  felony. 

Sec.  41.  Every  person  charged  with  the  performance  of  any  duty  under  tho 
provisions  of  any  law  of  this  state  relating  to  elections,  who  willfully  neglecta 
or  refuses  to  perform  it,  or  who,  in  his  oflBcial  capacity,  knowingly  and  fraudu- 
lently acts  in  contravention  or  violation  of  any  of  the  provisions  of  such  laws,, 
is,  unleiss  a  different  punishment  for  such  acts  or  omissions  is  prescribed  by  this 
code,  punishable  by  fine  not  exceeding  one  thousand  dollars,  or  by  imprison- 
ment in  the  state  prison  not  exceeding  five  years,  or  by  both. 

Corrupt  motive  neceiBary.— If  a  presid-  just  puniahment  of  his  offense:  State  v.  Mc- 

ing  officer  at  an  election,  acting    honestly  Donald,  4  Harr.  (Bel.)  555.    It  mnst  appear 

from  the  best  judgment  he  can  form,  take  that  the  officer  acted  knowingly  and  fraud- 

a  vote  which  turns  out  to  be  an  illegal  one,  ulently,  but  he  is  presumed  to  know  the^ 

he  is  not  liable.    But  if  such  officer,  know-  provisions  of  the  law:  People  v.  Burns,  75 

ing  a  vote  to  be  il'.egal,  takes  it  corruptly,  Cal.  627. 
his   position   cannot   protect  him   from  the 

42.  Fraudulent  registration  a  felony. 

Sec.  42.  Every  person  who  willfully  eauses,  procures,  or  allows  himself  to  to 
registered  in  the  great  register  of  any  county,  knowing  himself  not  to  be  en- 
titled to  such  registration,  is  punishable  by  imprisonment  in  the  state  prison 
for  not  less  than  one  nor  more  than  three  years.  [Commissioners'  Amend- 
ment, approved  March  16,  1901;  took  effect  July  1,  1901.] 

"Conformixig    the    section    to    section      commonly  known  as  the  purity  of  electiona 
twenty-one  of  the  Statute  of  1893.  page  12.       "^UuTs^ft  ^  Tsi. 

42a.  Procuring  penons  to  be  registered  knowing  them  not  be  entitled  thereto. 

Sec.  42a.  Every  person  who  willfully  causes,  procures,  or  allows  any  other 
person  to  be  registered  in  the  great  register  of  any  county,  knowing  him  not 
to  be  entitkd  to  such  registration,  is  punishable  by  imprisonment  in  the  state 
prison  for  not  less  than  one  nor  more  than  three  years.  [Commissioners* 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

This*  sectioii  Is  a  codification  of  section  22  of  the  purity  of  elections  act:  See  Stats.. 
1803,  p.  12. 

43.  Refusal  to  be  sworn  or  answer  to  board  of  judges. 

Sec.  43.  Every  person  who,  after  being  required  by  the  board  of  judges  at 
any  election,  refuses  to  be  sworn,  or  being  sworn  refuses  to  answer  any  perti- 
nent question  propounded  by  such  board  touching  the  right  of  another  to  vote,, 
is  guilty  of  a  misdemeanor.  [Amendment,  approved  March  30,  1874;  Amend- 
ments 1873-74,  423;  took  effect  July  1,  1874.] 

Stats.  1866,  p.  511,  sec.  5. 

44.  Befusal  to  obey  summons  of  board* 

Sec.  44.  Evei*y  person  summoned  to  appear  and  testify  before  any  board  of 
registration  who  willfully  disobeys  such  summons  is  guilty  of  a  misdemeanor. 

Stats.  1865,  p.  652,  sec.  15. 

45.  Fraudulent  voting. 

Sec.  45.  Every  person  not  entitled  to  vote,  who  fraudulently  votes,  and 
every  person  who  votes  more  than  once  at  any  one  election,  or  knowingly 
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hands  in  two  or  more  tickets,  folded  together,  or  changes  any  ballot  after  the 
same  'has  been  deposited  in  the  ballot-box,  or  adds,  or  attempts  to  add,  any 
ballot  to  those  legally  polled  at  any  election,  by  fraudulently  introducing  the 
same  into  the  ballot-box  either  before  or  after  the  ballots  therein  have  been 
counted;  or  adds  to,  or  mixes  with,  or  attempts  to  add  to  or  mix  with,  the 
ballots  lawfully  polled,  other  ballots,  while  the  same  are  being  counted  or 
canvassed,  or  at  any  other  time,  with  intent  to  change  the  result  of  such  elec- 
tion, or  carries  away  or  destroys,  or  attemps  to  carry  away  or  destray,  any  poll 
lists,  or  ballots,  or  ballot-box,  for  the  purpose  of  breaking  up  or  invalidating 
such  election,  or  willfully  detains,  mutilates,  or  destroys  any  election  returns, 
or  in  any  manner  so  interferes  with  the  officers  holding  such  election  or  conduct- 
ing such  canvass,  or  with  the  voters  lawfully  exercising  their  rights  of  voting 
at  such  election,  as  to  prevent  such  election  or  canvass  from  being  fairly  held 
and  lawfully  conducted,  is  guilty  of  a  felony.  [Commissioners^  Amendment, 
approved  March  16,  1901;  took  effect  July  1,  1901.] 

Stats.  1855,  p.  296,  sec.  1;  1858,  p.  165,  their  decision  would  rebut  the  presumption 

sec.  1.  of  guilty  knowledge  on  his  part  that  he  had 

Not  entitled  to  vote.~A   minor   cannot  no  such  right:  State  v.  Boyett,  10  Ired.  336. 

be  convicted  of  illegal  voting  if  he  honestly  An  information  which  charges  the  offense  by 

believed  that  he  was  twenty-one  years  of  merely  stating  that  the  person  fraudulently 

age  when  he  voted:  Carter  v.  State,  55  Ala.  voted  at  an  election  without  being  entitled 

181;  Gordon  v.  State,  52  Ala.  308.    But  ig-  to  vx)te  merely  states  conclusions  of  law  and 

norance  of  the  law  is  no  defense.    Where  a  is  insufiScient.    It  should  have  'charged  the 

female  voted  under  the  belief  that  the  con-  absence  of    those  facts  prescribed    by  the 

stitution  gave  her  the  right,  when,  in  fact,  code  and  constitution  as  qualifications  of  an 

it  did  not,  it  was  held  no  defense  that  she  elector:  People  v.  Neil,  91  Cal.  465. 
believed  she  had  a  right  to  vote,  and  voted         Voting  twice.— The  act  of  voting  more 

in  reUance  on  that  belief:  United  States  v.  than  once  at    the  same    election  is  not  a 

Anthony,  11  Blatchf .  200.    If,  however,  one  crime  unless  it  is  done  knowingly,  and  with 

states  the  facts  to  the  election  judges,  and  wrong  intent:  People  v.  Harris,  29  Cal.  678. 

they  decide  in  favor  of  his  right  to  vote,  See  note  of  this  case  under  section  22. 

46.  Attempting  to  vote  without  being  qualified. 

Sec.  46.     Every  person  not  entitled  to  vote,  who  fraudulently  attempts  to 

vote,  or  who,  being  entitled  to  vote,  attempts  to  vote  more  than  once  at  any 

election,  or  who  personates,  or  attempts  to  personate,  a  person  legally  entitled 

to  vote,  is  punishable  by  imprisonment  in  the  state  prison  for  not  less  than 

one  nor  more  than  two  years.     [Commissioners*  Amendment,  approved  March 

16,  1901;  took  effect  July  1,  1901.] 

Stats.  1850,  p.  Ill,  sec.  101.  24  of  the  purity  of  elections  act:  See  Stats. 

This  section  ii  a  codlflcatloii  of  section     1893,  p.  25. 

47.  Procuring  illegal  voting. 

Sec.  47.  Every  person  who  procures,  assists,  counsels,  or  advises  another 
to  give  or  offer  his  vote  at  any  election,  knowing  that  the  person  is  not  qualified 
to  vote,  or  who  aids  or  abets  in  the  commission  of  any  of  the  offenses  men- 
tioned in  the  preceding  section,  is  punishable  by  imprisonment  in  the  state 
prison  not  exceeding  two  years.  [Commissioners'  Amendment,  approved 
March  16,  1901;  took  effect  July  1,  1901.] 

Stets.  1866,  p.  511,  sec.  8.  28  of  the  purity  of  elections  act:  See  Stats. 

This  section  is  a  codification  of  section      1893,  p.  26. 
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48.  Clianging  ballots  or  altering^  returns  by  election  officers. 

Sec.  48.  Every  officer  or  clerk  of  election  who  aids  in  changing  or  destroy- 
ing any  poll  list,  or  in  placing  any  ballots  in  the  ballot-box,  or  taking  any 
therefrom,  or  adds  or  attempts  to  add  any  ballots  to  those  legally  polled  at 
such  election,  either  by  fraudulently  introducing  the  same  into  the  ballot-box 
before  or  after  the  ballots  therein  have  been  counted,  or  adds  to  or  mixes  with^ 
or  attempts  to  add  to  or  mix  with,  the  ballots  polled  any  other  ballots,  while  the 
same  are  being  counted  or  canvassed,  or  at  any  other  time,  with  intent  to  change 
the  result  of  such  election,  or  allows  another  to  do  so  when  in  his  power  to 
prevent  it,  or  carries  away  or  destroys,  or  knowingly  allows  another  to  carry 
away  or  destroy,  any  poll  list,  ballot-box,  or  ballots  lawfully  polled,  is  punish- 
able by  imprisonment  in  the  state  prison  for  not  less  than  two  nor  more  than 
eeven  years. 

Stats.  1858,  p.  165,  sec.  2. 

49.  Inspectors  unfolding  or  marking  tickets. 

Sec.  49.  Every  inspector,  judge,  or  clerk  of  an  election  who,  previously  to 
putting  the  ballot  of  an  elector  in  the  ballot-box,  attempts  to  find  out  any  name 
on  such  ballot,  or  who  opens  or  suffers  the  folded  ballot  of  any  elector  which  has 
been  handed  in,  to  be  opened  or  examined  previously  to  putting  the  same  into 
the  ballot-box,  or  who  makes  or  places  any  mark  or  device  on  any  folded  ballot 
with  the  view  to  ascertain  the  name  of  any  person  for  whom  the  elector  has 
voted,  or  who,  without  the  consent  of  the  elector,  discloses  the  name  of  any 
person  which  such  inspector,  judge,  or  clerk  has  fraudulently  or  illegally  dis- 
covered to  have  been  voted  for  by  such  elector,  is  punishable  by  a  fine  of  not  less 
than  fifty  nor  more  than  five  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  for  not  less  than  thirty  days  nor  more  than  six  months,  or  by  both  such  fine 
and  imprisonment.  [Commissioners'  Amendment,  approved  March  16,  1901; 
took  effect  July  1,  1901.] 

Stats.  1868,  p.  398,  sec.  1.  42  of  the  parity  of  elections  act:  See  Stats. 

Tliis  section  is  a  codification  of  section      1893,  p.  28. 

48a.  Persons  acting  on  election  boards  who  cannot  read  and  write  the  English 
language,  or  refusing  to  act  when  qualifled. 

Sec.  49a.  Any  person  acting  as  a  member  of  any  election  board,  or  as  a  clerk 
upon  such  board,  who  cannot  read  and  write  the  English  language,  or  any  per- 
son who  refuses  to  act  upon  such  board,  or  as  a  clerk  thereof,  after  proper  noti- 
fication of  his  appointment,  who  is  otherwise  eligible,  unless  good  and  sufficient 
cause  for  such  refusal  is  shown  to  the  election  board  or  board  of  supervisors,  is 
guilty  of  a  misdemeanor,  and  is  subject  to  a  fine  of  five  hundred  dollars,  and 
upon  failure  to  pay  such  fine,  must  be  imprisoned  in  the  county  jail  of  the 
county  for  the  period  of  one  day  for  each  two  dollars  of  such  fine.  [Commis- 
sioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

This  section  "consista  of  the  last  sentence  being  of  a  nature  which  dearly  has  an  ap- 
of  the  present  section  eleven  hundred  and  propriate  place  in  this  code":  Commission- 
forty-two  of  the  Political  Code,  the  matter      ers'  note. 
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60.  Forging  or  altering  returns. 

Sec.  50.  Every  persoij  who  forges  or  counterfeits  returns  of  an  election  pur- 
porting to  have  been  held  at  a  precinct^  town,  or  ward  where  no  election  was  in 
fact  held,  or  willfully  substitutes  forged  or  counterfeit  returns  of  election  in 
the  place  of  true  returns  for  a  precinct,  town,  or  ward  where  an  election  was 
actually  held,  is  punishable  by  imprisonment  in  the  state  prison  for  a  term  not 
less  than  two  nor  more  than  seven  years.  [Commissioners'  Amendment,  ap- 
proved March  16, 1901;  took  effect  July.l,  1901.] 

Stats.  1863,  p.  899,  see.  1.  tion,    it    matt    appear    that    sach    certifi- 

This  section  is  a  codiHeation  of  part  .of  cate  was  made  by  him  fraudulently,  and 

section  27  of  the  purity  of  elections  act:  See  the  fact  that  a  fraud  upon  the  ballot-box 

Stats.  1893,  p.  25.  was  committed  by  some  unknown  person,  uq 

Fraudulent  intent.^To  warrant  the  con-  agency  of  the  inspector  being  shown,  ie  not 

Tiction  of  an  election  inspector  for  making  sufficient    to  warrant  a  conviction:  United 

a  false  certificate  of  the  result  of  the  elec-  States  y.  Hay  den,  62  How.  Pr.  471« 

51.  Adding  to  or  subtracting  from  votes  given. 

Sec.  51.  Every  person  who  willfully  adds  to,  or  subtracts  from,  the  votes 
actually  cast  at  an  election,  in  any  oflBcial  or  unofficial  returns,  or  who  alters 
such  returns,  is  punishable  by  imprisonment  in  the  state  prison  for  not  less  than 
one  nor  more  than  five  years.  [Commissioners'  Amendmmit,  approved  March 
16, 1901;  took  effect  July  1, 1901.] 

Stats.  18G3»  p.  899,  sec.  1.  section  27  of    the  purity  of  elections  act: 

This  section  is  a  codification  of  part  of     Bee  Stats.  1893,  p.  26. 

62.  Persons  aiding  and  abetting. 

Sec.  62.  Every  person  who  aids  or  abets  in  the  commission  of  any  of  the 
offenses  mentioned  in  the  four  preceding  sections  is  punishable  by  imprison- 
ment in  the  county  jail  for  the  period  of  six  months,  or  in  the  state  prison  not 
exceeding  two  years.  [Amendment,  approved  March  30,  1874;  Amendments 
1873-74,  423;  took  effect  July  1,  1874.] 

Stats.  1863,  p.  399,  sec.  1. 

• 

83.  Intimidating,  cormpting,  deceiving,  or  defrauding  electors. 

Sec.  63.  Every  person  who,  by  force,  threats,  menaces,  bribery,  or  any  cor- 
rupt means,  either  directly  or  indirectly,  attempts  to  influence  any  elector  in 
giving  his  vote,  or  to  deter  him  from  giving  the  same;  or  attempts  by  any  means 
whatever  to  awe,  restrain,  hinder,  or  disturb  any  elector  in  the  exercise  of  the 
right  of  suffrage,  or  furnishes  any  elector  wishing  to  vote,  who  oannot  read, 
with  a  ticket,  informing  or  giving  such  elector  to  understand  that  it  contains  a 
name  written  or  printed  thereon  different  from  the  name  which  is  written  or 
printed  thereon,  or  defrauds  any  elector  at  any  such  election  by  deceiving  and 
causing  such  elector  to  vote  for  a  different  person  for  any  office  than  he  intended 
or  desired  to  vote  for;  or  who,  being  inspector,  judge  or  clerk  of  any  election, 
while  acting  as  such,  induces  or  attempts  to  induce  any  elector,  either  by 
menace  or  reward,  or  promise  thereof,  to  vote  differently  from  what  such 
elector  intended  or  desired  to  vote,  is  guilty  of  felony.  [In  effect  sixty  days 
from  February  23,  1893;  Stats.  1893,  p.  7,] 
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Stats.  1850,  p.  110.  Raym.  1377;  Rex  v.  Pitt.  8  Burr.  1336;  Rex 

Influencing  elector  In  voting:  See  Re-  v.  JoUiffe,  1  East,  154;    Commonwealth  r. 

gina  V.  Soley,  11  Mod.  115;  Rex  v.  Cripland,  Callaghan,  2  Va.  Ca».  460. 

11    Mod.    387;    Rex    v.    Plympton,    2    Ld. 

84.  Famishing  money  for  elections. 

Sec.  54.  Every  person  who,  with  intent  to  promote  the  election  of  himself 
or  any  other  person,  either — 

1.  Furnishes  entertainment  at  his  expense  to  any  meeting  of  electors  previ- 
ous to  or  during  an  election; 

2.  Pays  for,  procures,  or  engages  to  pay  for  any  such  entertainment; 

3.  Furnishes  or  engages  to  pay  or  deliver  any  money  or  property  for  the  pur- 
pose of  procuring  the  attendance  of  voters  at  the  polls,  or  for  the  purpose  of 
compensating  any  person  for  procuring  attendance  of  voters  at  the  polls,-  ex- 
cept for  the  conveyance  of  voters  who  are  sick  or  infirm; 

4.  Furnishes  or  engages  to  pay  or  deliver  any  money  or  property  for  any  pur- 
pose intended  to  promote  the  election  of  any  candidate,  except  for  the  expenses 
of  holding  and  conducting  public  meetings  for  the  discussion  of  public  ques- 
tions and  of  printing  and  circulating  ballots,  handbills,  and  other  papers  pre- 
vious to  such  election; 

— Is  guilty  of  a  misdemeanor. 

Pledge  to  take  lees  than  eetabliehed  him  to  secure  his  election,  the  court  held  his 

salary.— Where  a  candidate  for  office  pub-  election  void,  and  said  the  act  amounted 

licly   pledged    himself,    before    election,    to  to  bribery:  State  v.  Collier,  72  Mo.  13;  37 

perform  the  duties  of  the  office  for  twelve  Am.  Rep.  417;  see  State  v.  Church,  5  Or. 

hundred    dollars  a  year,  whereas  the    fees  375;  20  Am.  Rep.  746;  State  v.  Purdy.  36 

amounted  to  two  thousand  six  hundred  dol-  Wis.  213;  17  Am.  Rep.  485. 

lars,  and  by  reason  of  this  offer  a  sufficient  Baying  appointment  to  office:  See  sec. 

number  of  voters  were  induced  to  vote  for  73,  and  note. 

S4a.  Beceiyittg  or  oontraoting  for  anythmg  of  valae  for  voting  or  not  voting. 

Sec.  54a.  It  is  unlawful  for  any  person,  directly,  by  himself,  or  through 
any  other  person: 

1.  To  receive,  agree,  or  contract  for,  before  or  during  an  election,  any  motey, 
gift,  loan,  or  other  valuable  consideration,  oflSce,  place,  or  employment,  for  him- 
self or  any  other  person,  for  voting  or  agreeing  to  vote,  or  from  coming  or  agree- 
ing to  come  to  the  polls,  or  for  refraining  or  agreeing  to  refrain  from  voting,  or 
for  voting  or.  agreeing  to  vote,  or  refraining  or  agreeing  to  refrain  from  voting, 
for  any  particular  person  or  persons  at  any  election; 

2.  To  recedve  any  money,  or  other  valuable  thing,  during  or  after  an  election, 
on  account  of  himself  or  any  other  person  having  voted,  or  refrained  from  vot- 
ing, for  any  particular  person  or  persons  at  such  election,  or  on  account  of  him- 
self or  any  other  person  having  come  to  the  polls  or  remained  away  from  the 
polls  at  such  election,  or  on  account  of  having  induced  any  other  person  to  vote 
or  refrain  from  voting,  or  to  vote  or  refrain  from  voting  for  any  particular  per- 
son or  persons,  or  to  come  to  or  remain  away  from  the  polls  at  such  election; 

3.  To  receive  any  money  or  other  valuable  thing,  before,  during,  or  after 
election,  on  account  of  himself  or  any  other  person  having  voted  to  secure  the 
election  or  indorsement  of  any  other  person  as  the  nominee  or  candidate  of  any 
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convention,  organized  assemblage  of  delegates,  or  other  body  representing,  or 
claiming  to  represent,  a  political  party  or  principle,  or  any  club,  society,  or  as- 
sociation, or  on  account  of  himself  or  any  other  person  having  aided  in  securing 
the  selection  or  indorsement  of  any  other  person  as  a  nominee  or  candidate  as 
aforesaid. 

Every  person  who  commits  any  of  the  qflfenses  mentioned  in  this  section  is 
punishable  by  imprisonment  in  the  state  prison  for  not  less  than  one  nor  more 
than  seven  years.  [Commissioners*  Amendment,  approved  March  16,  1901; 
took  eflfect  July  1,  1901.] 

This  section  is  a  codification  of  section  20  of  the  parity  of  elections  act:  See  Stats. 
1803,  p.  24. 

-Mb,  Promising  or  contribntiiLg  any  valuable  consideration  for  a  person's  voting* 
or  refraining  from  voting. 

Sec.  54b.  It  is  unlawful  for  any  person,  directly  or  indirectly,  by  himself  or 
through  any  other  person: 

1.  To  pay,  lend,  or  contribute,  or  oflfer  or  promise  to  pay,  lend,  or  contribute, 
any  money  or  other  valuable  consideration  to  or  for  any  voter,  or  to  or  for  any 
-other  person,  to  induce  such  voter  to  vote  or  refrain  from  voting  at  any  elec- 
tion, or  to  induce  any  voter  to  vote  or  refrain  from  voting  at  such  election  for 
■any  particular  person  or  persons,  or  to  induce  such  voter  to  come  to  the  polls  or 
remain  away  from  the  polls  at  such  election,  or  on  account  of  such  voter  having 
voted  or  refrained  from  voting,  or  having  voted  or  refrained  from  voting  for  any 
particular  person,  or  having  come  to  the  polls  or  remained  away  from  the  polls 
-at  such  election; 

2.  To  give,  offer,  or  promise  any  oflSoe,  place,  or  employment,  or  to  promise 
to  procure,  or  endeavor  to  procure,  any  office,  place,  or  employment  to  or  for 
any  voter,  or  to  or  for  any  other  person,  in  order  to  induce  such  voter  to  vote  or 
refrain  from  voting  at  any  election,  or  to  induce  any  voter  to  vote  or  refrain  from 
voting  at  suoh  election  for  any  particular  person  or  persons; 

3.  To  make  any  gift,  loan,  promise,  offer,  procurement,  or  agreement,  as  afore- 
-said,  to,  for,  or  with  any  person,  in  order  to  induce  such  person  to  procure,  or 
•endeavor  to  procure,  the  election  of  any  person,  or  the  vote  of  any  voter  at  any 
'election; 

4.  To  procure,  engage,  promise,  or  endeavor  to  procure,  in  consequence  of  any 
•cuch  gift,  loan,  offer,  promise,  procurement,  or  agreement,  the  election  of  any 
person,  or  the  vote  of  any  voter  at  such  election; 

5.  To  advance  or  pay,  or  cause  to  be  paid,  any  money  or  other  valuable  thing 
to  or  for  the  use  of  any  other  person,  with  the  intent  that  the  same,  or  any  part 
thereof,  Aall  be  used  in  bribery  at  any  election;  or  to  knowingly  pay,  or  cause 
to  be  paid,  any  money  or  other  valuable  thing  to  any  person  in  discharge  or  re- 
payment of  any  money,  wholly  or  in  part,  expended  in  bribery  at  any  election; 

6.  To  advance  or  pay,  or  cause  to  be  paid,  any  money  or  other  valuable  thing 

to  or  for  the  use  of  any  other  person,  with  the  intent  that  the  same,  or  any. part 

i^hereof,  shall  be  used  for  boarding,  lodging,  or  maintaining  a  person  at  any 

place  or  domicile  in  any  election  precinct^  ward,  or  district,  with  intent  to  se- 

<5ure  the  vote  of  such  person,  or  to  induce  such  person  to  vote  for  any  particular 

person  or  persons  at  any  election; 
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?.  To  advance  or  pay,  or  cause  to  be  paid,  any  money  or  other  vialuable  thing 
to  or  £or  the  use  of  any  other  person,  with  the  intent  that  the  same,  or  any  pert 
thereof,  shall  be  need  to  aid  or  assist  any  peison  to  evade  arrest,  who  is  charged 
with  the  commission  of  a  crime  against  the  elective  franchise,  for  which,  if  the 
person  were  convicted,  the  punishment  would  be  imprisonment  in  the  state 
.prison; 

8.  To  advance  or  pay,  or  cause  to  be  paid,  any  money  or  other  valuable  thing 
to  or  for  the  use  of  any  other  person,  in  consideration  of  being  selected  or  in- 
dorsed as  the  candidate  of  any  convention,  organized  assemblage  of  delegates,, 
or  other  body,  representing^  or  claiming  to  represent,  a  political  party  or  prin- 
ciple, or  any  club,  society,  or  association,  for  a  public  office,  or  in  consideration^ 
of  the  selection  or  indorsement  of  any  other  person  as  a  candidate  for  a  publie 
office,  or  in  consideration  of  any  member  of  a  convention,  club,  society,  or  asso- 
ciation having  voted  to  select  or  indorse  any  person  as  a  candidate  for  a  public 
office,  except  that  a  candidate  for  nomination  to  a  public  office  may  contribute 
such  proportion  of  the  oost  and  expense  of  holding  a  primary  election  as  is  au- 
thorized by  the  Political  Code  of  this  state,  and  no  more; 

9.  To  advance  or  pay,  or  cause  to  be  paid,  any  money  or  other  valuable  thing 
to  or  for  the  use  of  any  other  person,  in  consideration  of  a  person  withdrawing 
as  a  candidate  for  a  public  office. 

Every  person  who  commits  any  of  the  ofiPenses  mentioned  in  this  section  is^ 
punishable  by  imprisonment  in  the  state  prison  for  not  less  than  one  year  nor 
more  than  seven  years.  [Commissioners'  Amendment,  approved  March  16,. 
1901;  took  eiBEect  July  1,  1901.] 

Tills  section  corresponds  with  section  19  of  the  parity  of  electiona  act:  See  StaU^ 
1893,  p.  22. 

88.  Offers  to  procure  offices  for  electors. 

Sec.  55.  Every  person  who,  being  a  candidate  at  any  election,  offers  or  agrees 
to  appoint  or  procure  the  appointment  of  any  particular  person  to  office,  as  an 
inducement  or  consideration  to  any  person  to  vote  for,  or  procure  or  aid  in  pro- 
curing, the  election  of  such  candidate,  is  guilty  of  a  felony.  [Commissioners'' 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

See  sec.  74. 

88a.  Soliciting  or  demanding  that  a  candidate  vote  for  or  against  any  measure. 

Sec.  65a.  Any  person,  either  individually  or  as  an  officer  or  member  of  any 
committee  or  association,  who  solicits  or  demands  of  any  candidate  for  the  legis- 
lature, supervisor,  school  director,  or  for  any  legislative  body,  that  he  shall  vote 
for  or  against  any  particular  bill  or  measure  which  may  come  before  such  body 
to  which  he  may  be  elected,  and  any  candidate  for  any  of  such  offices  who  signs 
or  gives  any  pledge  that  he  will  vote  for  or  against  any  particular  bill  or  measure 
that  may  be  brought  before  any  such  body,  is  guilty  of  a  misdemeanor ;  and  any 
candidate  convicted  under  the  provisions  of  this  section  is,  in  addition,  disqual- 
ified from  holding  the  office  to  which  he  may  have  been  elected.  Ite  provisions 
of  this  section  do  not  apply  to  any  pledge  or  promise  that  any  such  candidate 
may  give  to  a  convention  by  which  he  may  be  nominated  for  any  such  office,  or 
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to  those  who  sign  a  certificate  for  his  nomination.     [Commissioners'   Amend- 
mienrt,  approved  March  16^  1901;  took  effect  July  1^  1901.] 

Tills  section  is  a  codification  of  the  act  of  1807,  relating  to  candidates  for  office: 
See  Stats.  1807,  p.  53. 

5S.  Conimimicating  unlawful  offers. 

Sec.  66.  Every  person,  not  heing  a  candidate,  who  communicatee  any  offer, 
made  in  violation  of  the  last  section,  to  any  person,  with  intent  to  induce  him 
to  vote  for  or  to  procure  or  aid  in  procuring  the  election  of  the  candidate  mak- 
ing the  offer,  is  guilty  of  a  misdemeanor. 

Stats.  1850,  p.  239,  sees.  84-86;  1863,  p.  645,  sees.  1-3. 

57.  Bribing  members  of  legislative  caucuses,  etc. 

Sec.  57.  Every  person  who  gives  or  offers  a  bribe  to  any  officer  or  member  of 
any  legislative  caucus,  political  convention,  committee,  primary  election,  or  po- 
litical gathering  of  any  kind,  held  for  the  purpose  of  nominating  candidates  for 
offices  of  honor,  trust,  or  profit,  in  this  state,  with  intent  to  influence  the  person 
to  whom  such  bribe  is  given  or  offered  to  be  more  favorable  to  one  candidate 
than  another,  and  every  person,  member  of  either  of  the  bodies  in  this  section 
mentioned,  who  receives  or  offers  to  receive  any  such  bribe,  is  pimishable  by  im- 
prisonment in  the  state  prison  not  less  than  one  nor  more  than  seven  years. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1^ 
1901.] 

The  amendment  strikes  out   "fourteen*'  there  should  have  been  an  offer  to  ffive  a 

and  inserts  "seven"  to  correspond  with  sec-  bribe:  People  v.  Hurley,  126  Cal.  351. 

tion  twenty-five  of  the  purity  of  elections  Bribe  prior  to  convention.— A  delegate  is 

act:  Commissioners'  note.  a  member  of  a  convention  from  the  date  of 

Bribery,  what  constitutes  the  offense:  See  the  primary  election,  under  this  section,  and 

note,  07  Am.  Dec.  711-718.  he  may  be  guilty  of  offering  to  receive  a 

To  constitnte  an  offer  to  receive  a  bribe,  bribe  prior  to  the  meeting  of  the  conven- 

under  this  section,  it  is  not  necessary  that  tion:  People  v.  Hurley,  126  Cal.  351. 

67a.  Officers  of  election  aiding  in  changing  or  destroying  any  poll  list  or  ballot,, 
or  in  wrongfully  placing  or  removing  ballots  from  any  ballot-box. 
Sec.  57a.  Every  officer  or  clerk  of  election  who  aids  in  changing  or  destroy- 
ing any  poll  list  or  official  ballot,  or  in  wrongfully  placing  any  ballots  in  the 
ballot-box,  or  in  taking  any  therefrom,  or  adds,  or  attempts  to  add,  any  ballota 
to  those  legally  polled  at  such  election,  either  by  fraudulently  introducing  the 
same  into  the  ballot-box,  before  or  after  the  ballots  therein  have  been  counted, 
or  adds  to  or  mixes  with,  or  attempts  to  add  to  or  mix  with,  the  ballots  polled, 
any  other  ballots,  while  the  same  are  being  counted  or  canvassed,  or  at  any  other 
time,  with  intent  to  change  the  result  of  such  election,  or  allows  another  to  do 
so,,  when  in  his  power  to  prevent  it,  or  carries  away  or  destroys,  or  knowingly 
allows  another  to  carry  away  or  destroy,  any  poll  list,  ballofrbox,  or  ballots  law- 
fully polled,  is  punishable  by  imprisonment  in  the  state  prison  for  not  less  than 
two  nor  more  than  seven  years.  [Commissioners'  Amendment,  approved  March 
16,  1901;  took  effect  July  1,  1901.] 

This  section  is  a  codification  of  section  26  of  the  purity  of  elections  act:  See  Stats* 

1893,  p.  25. 
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•68.  Preventing  publior  meeting!. 

Sec.  68.  Every  person  who,  by  threats,  intimidations,  or  unlawful  violence, 
willfully  hinders  or  prevents  electors  from  assembling  in  public  meeting  for  the 
consideration  of  public  questions,  is  guilty  of  a  misdemeanor. 

•69.  Disturbance  of  public  meetings,  misdemeanor. 

Sec.  69.  It  is  unlawful  for  any  person,  directly  or  indirectly,  by  himself 
or  any  other  person  in  his  behalf,  to  make  use  of,  or  threaten  to  make  use  of, 
any  force,  violence,  or  restraint,  or  to  inflict  or  threaten  the  infliction,  by  himself 
or  through  any  other  person,  of  any  injury,  damage,  harm,  or  loss,  or  in  any 
manner  to  practice  intimidation  upon  or  against  any  person,  in  order  to  induce 
or  compel  such  person  to  vote  or  refrain  from  voting  a/t  any  election,  or  to  vote 
or  refrain  from  voting  for  any  particular  person  or  persons  at  any  election,  or 
on  account  of  such  person  or  persons  at  any  election,  or  on  account  of  such  per- 
son having  voted  or  refrained  from  voting  at  any  election.  And  it  is  unlawful  for 
any  pereon,  by  abduction,  duress,  or  any  forcible  or  fraudulent  device  or  con- 
trivance whatever,  to  impede,  prevent,  or  otherwise  interfere  with  the  free 
•exercise  of  the  elective  franchise  by  any  voter;  or  to  compel,  induce,  or  prevail 
upon  any  voter  either  to  give  or  refrain  from  giving  his  vote  at  any  election,  or 
to  give  or  refrain  from  giving  his  vote  for  any  particular  person  or  persons  at 
any  election.  It  is  not  lawful  for  any  employer,  in  paying  his  employees  the 
i^aJary  or  wages  due  them,  to  inclose  their  pay  in  "pay  envelopes"  upon  which 
there  is  written  or  printed  the  name  of  any  candidate^  or  any  political  mottoes, 
devices,  or  arguments  containing  threats,  express  or  implied,  intended  or  calcu- 
lated to  influence  the  political  opinions  or  actions  of  such  employees.  Nor  is  it 
lawful  for  any  employer,  within  ninety  days  of  any  election,  to  put  up  or  other- 
wise exhibit  in  his  factory,  workshop,  or  other  establishment  or  place  where  his 
workmen  or  employees  may  be  working,  any  handbill  or  placard  containing  any 
threat,  notice,  or  information,  that  in  case  any  particular  ticket  of  a  political 
party,  or  organization,  or  candidate  shall  be  elected,  work  in  his  place  or  estab- 
lishment will  cease,  in  whole  or  in  part,  or  his  place  or  establishment  be  closed 
up,  or  the  salaries  or  wages  of  his  workmen  or  employees  be  reduced,  or  other 
threats,  express  or  implied,  intended  or  calculated  to  influence  the  political 
opinions  or  actions  of  his  workmen  or  employees.  This  section  applies  to  cor- 
porations as  well  as  individuals,  and  any  person  or  corporation  violating  the  pro- 
visions of  this  section  is  guilty  of  a  misdemeanor,  and  any  corporation  violating 
this  section  shall  forfeit  its  charter.  [Commissioners*  Amendment,  approved 
March  16,  1901;  took  effect  July  1, 1901.] 

"Tlie  amendment  conforms  the  section  to  Bection  forty-one  of  the  purity  of  elec- 
tions act":  CommiBsioners'  note. 

*60.  Betting  on  elections. 

Sec.  60.  Every  person  who  makes,  offers,  or  accepts  any  bet  or  wager  upon 
the  result  of  any  election,  or  upon  the  success  or  failure  of  any  person  or  candi- 
date, or  upon  the  number  of  votes  to  be  cast,  either  in  the  aggregate  or  for 
^ny  particular  candidate,  or  upon  the  vote  to  be  cast  by  any  person,  is  guilty  of 

«  misdemeanor. 
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Wager,  what  is.— It  has  been  held  that  State,  5  Sneed,  437.  And  a  bet  that  a 
where  the  parties  agree  that  the  one  who  particular  candidate  will  receive  a  given 
fails  in  his  estimate  of  the  result  of  an  number  of  votes,  or  that  he  will  beajt  an- 
election  shall  make  the  other  a  present  of  a  other  candidate,  or  a  bet  upon  the  general 
coat,  etc.,  this  constitutes  a  wager  within  result,  is  within  the  statute:  Commonwealth 
the  meaning  of  the  statute:  Cain  v.  State,  v.  Kirk,  4  B.  Mon.  1;  Commonwealth  v. 
13  Smedes  &  M.  456.  So  a  sale  of  property  Pash,  9  Dana,  31;  State  v.  Cross,  2  Humph, 
for  a  certain  sum,  payable  if  a  certain  per-  301;  but  no^  a  wager  upon  an  election  out- 
son  is  elected  to  office,  is  a  wager:  Parsons  side  the  state:  Hickerson  v.  Benson,  8  Mo» 
V.  State,  2  Ind.  499;  Commonwealth  v.  8;  40  Am.  Dec.  115.  The  section  is  not  ap- 
Shouse,  10  B.  Mon.  326;  63  Am.  Dec.  551.  plicable  to  a  bet  made  on  the  vote  of  an- 
Wagers  made  upon  the  result  of  a  public  other  state  for  president:  Morgan  v.  Pettit, 
election  cannot  be  enforced:  Hill  v.  Kidd,  3  Scam.  529;  nor  does  it  apply  to  a  case  of 
43  Cdl.  615;  see  Johnston  v.  Russell,  37  Cal.  betting  after  the  election  is  held:  State  v. 
670.  Mahan,  2  Ala.  340.    Betting  on  an  election 

Cases  within  the  statute.—Whcre    the  is  not  gaming:  State  v.  Henderson,  47  Ind. 

wager  is  upon  the  entire  result  of  the  presi-  127. 

dential    ticket,    it    is  within  the    statute:        Election  wagers:  See   37   Am.    St.  Rep. 

Quarles  v.  State,  5  Humph.  561;  Somers  v.  702-704,. note. 

61.  Violation  of  election  laws  by  persons  not  officers. 

Sec.  61.  Every  person  who  willfully  violates  any  of  the  provisions  of  the 
laws  of  this  state  relating  to  elections  is,  unless  a  different  punishment  for  such 
violation  is  prescribed  by  this  code,  punishable  by  fine  not  exceeding  one  thou- 
sand dollars,  or  by  imprisonment  in  the  state  prison  not  exceeding  five  years, 
or  by  both. 

The  election  laws  of  the  state  are  found  in  title  II  of  part  III  of  the  Political  Code» 
sees.   1011-1365,  inclusive.  i 

62.  Violation  of  election  laws  as  to  tickets. 

Sec.  62.  Every  person  wh(j  prints  any  ticket  not  in  conformity  with  the  pro- 
visions of  chapter  VIII  of  title  II  of  part  III  of  the  Political  Code,  or  who 
circulates  or  gives  to  another  any  ticket,  knowing  at  the  time  that  such  ticket 
does  not  conform  to  the  provisions  of  chapter  VIII  of  title  II  of  part  III  of  the 
Political  Code,  is  guilty  of  a  misdemeanor.  [Commissioners'  Amendment,  ap- 
proved Mardh  16,  1901;  took  effect  July  1,  1901.] 

As  amended,  the  section  "omits  the  words     chapter   VlII    of   title   II    of   part  HI'  **i 
'section    one    thousand    one    hundred     and      Commissioners'  note, 
ninety-one'    and   inserts   'the   provisions   of 

62a.  Anonymous  circulars  attacking  candidates  for  office. 

Sec.  6^a.  Every  person  who  intentionally  writes,  prints,  posts,  or  distributes, 
or  causes  to  be  written,  printed,  posted,  or  distributed,  any  circular,  pamphlet, 
letter,  or  poster  which  is  designed  or  intended  to  injure  or  defeat  any  candidate 
for  nomination  or  election  to  any  public  office  by  reflecting  upon  his  personal 
character  or  political  action,  unless  there  appe^irs  upon  such  circular,  pamphlet, 
letter,  or  poster,  in  a  conspicuous  place,  either  the  name  of  the  chairman  and 
secretary  or  the  names  of  two  officers  at  least  of  the  political  or  other  organiza- 
tion issuing  the  same,  or  the  name  and  residence,  with  the  street  and  number 
thereof,  if  any,  of  some  voter  of  this  state,  and  responsible  therefor,  shall  be 
guilty  of  a  misdemeanor.     [New  section,  became  a  law  under  constitutional 

provision  without  governor's  approval,  Mardh  15,  1901;  Stats.  1901,  p.  297.J 
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62b.  Same. 

Sec.  62b.  Every  person  who  prints  any  circular,  pamphlet,  letter,  or  poster 
of  the  kind  or  character  mentioned  in  section  sixty-two  a  of  this  code,  without 
adding  thereto  his  name,  showing  the  printing  office  at  which  the  same  was 
printed,  is  guilty  of  a  misdemeanor.  [New  section,  became  a  law  under  consti- 
tutional provision  without  governor's  approval,  March  15,  1901;  Stats.  1901,  p. 
298.] 

63.  Advancing  money  by  candidate  for  United  States  senate. 

Sec.  63.  Every  candidate  for  United  States  senator  at  an  approaching  ses- 
sion of  the  legislature,  and  every  person  acting  for  or  on  behalf  of  any  such  can- 
didate for  senator  in  the  Congress  of  the  United  States  at  an  approaching  ses- 
sion of  the  legislature,  who  shall  advance  or  give  or  loan,  or  promise  to  advance 
or  give  or  loan,  any  money  or  property  to  any  candidate  for  the  legislature,  be- 
fore or  after  his  nomination,  or  before  or  after  his  election,  under  an  express 
or  implied  promise  that  such  candidate  for  the  legislature  (whether  nominated 
or  not,  or  before  or  after  his  election)  will  support  or  vote  for  such  candidate 
for  senator  in  the  Congress  of  the  United  States  at  an  approaching  session  of  the 
legislature,  shall  be  deemed  guilty  of  a  felony.  The  advancing,  giving,  or  loaning 
of  money  or  property,  or  the  promise  to  advance,  give,  or  loan  money  or  property 
to  any  candidate  for  the  legislature,  by  any  candidate  for  senator  as  aforesaid, 
or  by  any  person  for  him,  or  on  his  behalf,  as  aforesaid,  shall  be  deemed  prima 
facie  proof  of  an  express  or  implied  agreement  that  such  candidate  for  the  legis- 
lature will,  if  elected  to  the  legislature,  vote  for  su<jih  candidate  for  senator  in 
Congress.     [In  effect  sixty  days  from  March  9,  1899;  Stats.  1899,  p.  837.] 

63a.  Candidate  or  member  of  legislature  accepting  money. 

Sec.  63a.  Every  person  being  a  member-elect  *of  the  legislature,  and  every 
person  being  a  candidate  for  the  legislature,  and  every  person  being  a  candi- 
date for  nomination  for  the  legislature,  who  shall  accept  any  money  or  property 
from  any  candidate  for  senator  in  the  Congress  of  the  United  States  before  the 
legislature  at  an  approaching  session  thereof,  or  from  any  other  person  acting 
for  or  on  behalf  of  any  such  candidate  for  senator  in  the  Congress  of  the  United 
States  at  an  approaching  session  of  the  legislature,  under  an  express  or  implied 
promise  that  such  member-elect  of  the  legislature,  or  such  candidate  for  the 
legislature,  or  candidate  for  nomination  for  the  legislature,  will,  if  elected  as  a 
member  of  the  legislature,  support  or  vote  for  any  such  candidate  for  senator 
in  the  Congress  of  the  United  States  for  that  office,  shall  be  deemed  guilty  of 
a  felony.  The  receipt  of  money  or  property  by  any  member-elect  of  the  legis- 
lature, and  by  any  candidate  for  the  legislature,  and  by  any  candidate  for  nom- 
ination for  the  legislature,  from  any  candidate  before  the  legislature  for  senator 
in  Congress  at  an  approaching  session  of  the  legislature  as  aforesaid,  or  from  any 
person  acting  for  or  on  behalf  of  any  such  candidate  for  senator  in  Congress  as 
aforesaid,  shall  be  prima  facie  proof  of  an  express  or  implied  agreement  that 
such  member-elect  of  the  legislature  will  vote  for  such  candidate  for  senator  as 
aforesaid,  and  that  such  candidate,  or  candidate  for  nomination  for  the  legisla- 
ture, will,  if  elected,  vote  for  such  candidate  for  senator  as  aforesaid.  [New  sec- 
tion, in  effect  sixty  days  from  March  9,  1899;  Stats.  1899,  p.  83.] 
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Title  IV.]        Op  Crimes  Against  the  Elective  Fbanchisb.        §§  63b-64i 

63b.  Selling  intoxicants  on  an  election  day. 

Sec.  63b.  Every  person  keeping  a  public  'house,  saloon,  or  drinking  place, 
whetber  licensed  or  unlicensed,  who  sells,  gives  away,  or  furnishes  spirituous 
or  malt  liquors,  winie,  or  any  other  intozicant,  on  any  part  of  any  day  set  apart 
for  any  general  or  special  election,  in  any  election  district  or  precinct  in  any 
county  of  the  state  where  an  election  is  in  progress,  during  the  hours  when 
by  law  the  polls  are  required  to  be  kept  open,  is  guilty  of  a  misdemeanor. 
[Oommissioners^  Amendment,  approved  March  16,  1901;  took  eflEect  July  1, 
1901.] 

''Codifying  the  Statute  of  1873-74,  page  no  defense  that  the  giving  has  no  connection 

297":  Commissioners*  note.  vrith  or  reference  to  the  election  then  being 

Under  a  statute  making  it  a  misdemeanor  held:  Wolf  v.  State,  59  Ark.  297;  43  Am.  St. 

to  give  away  liquor  on  an  election  day,  it  is  Rep.  34. 

64.  No  prosecution  against  witness  in  election  cases. 

Sec  64.  No  person,  otherwise  competent  as  a  witness,  shall  be  disqualified 
or  excused  from  testifying  concerning  any  of  the  offenses  enumerated  and  pre- 
scribed in  this  title,  on  the  ground  that  such  testimony  may  criminate  him- 
self; but  no  prosecution  can  afterward  be  had  against  such  witness  for  any  such 
offense  concerning  which  he  testified  for  the  prosecution.  [New  section,  in 
effect  sixty  days  from  March  20,  1891;  Stats.  1891,  p.  185.] 

64^.  Primary  elections,  provisions  relating  to. 

Sec.  64%.  All  the  provisions  of  sections  forty  to  sixty-four  of  this  code, 
both  inclusive,  shall  apply  with  like  force  and  effect  to  elections,  known  end 
designated  as  primary  elections,  held  and  conducted  under  official  supervision 
pursuant  to  law  and  to  registration  therefor,  as  to  other  elections^  whether  the 
word  "primary^^  be  used  in  connection  with  the  word  "election^*  or  "elections*^ 
used  in  said  section  or  not.  [New  section,  became  a  law  under  constitutional 
provision  without  governor's  approval  March  4,  1899;  Stats.  1899,  p.  59.] 

64^.  Same. 

Sec.  64%.  All  the  provisions  of  sections  forty  to  sixty-four  of  this  oode^  both 
inclusive,  shall  apply  with  like  force  and  effect  to  elections,  known  and  desig- 
nated as  primary  elections,  held  and  conducted  under  official  supervifiion  pur- 
suant to  law  and  to  registration  therefor,  as  to  other  elections,  whether  the 
word  'primary'*  be  used  in  connection  with  the  word  "election'*  or  "elections" 
used  in  said  sections  or  not.     [In  effect  at  passage,  signed  by  goyemor  March 

20, 1899;  Stats.  1899,  p.  153.] 
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TITLE   V. 

OF  CRIMES  BY  AND  AGAINST  THE  EXECUTIVE  POWER  OP 

THE  STATE. 

Sec.  65.    Acting  in  a  public  capacity  witboat  baying  qualified. 
Sec.  66.    Acts  of  ofBcers  de  facto  not  affected. 
Sec.  67.    Giving  or  offering  bribes  to  executive  officers. 
Sec.  68.    Asking  or  receiving  bribes. 
Sec.  69.    Resisting  officers. 
Sec.  70.    Extortion. 

Sec.  71.    Officers  illegally  interested  in  contracts. 

Sec.  72.    Presenting  fraudulent  bills  or  claims  for  allowance  or  payment. 
Sec.  73.    Buying  appointments  to  office.  * 

Sec.  74.    Taking  rewards  for  deputation. 

Sec.  74a.  Retaining  part  of  tbe  salary  or  fees  allowed  to  a  deputy,  clerk,  or  other  sub- 
ordinate officer. 
Sec.  75. '  Exercising  functions  of  office   wrongfully. 
Sec.  76.    Refusal  to  surrender  books,  etc.,  to  successor. 
Sec.  77.    Sections  to  apply  to  administrative  and  niinisterial  officers. 

65.  Acting  in  public  capacity  without  having  qualified. 

Sec.  65.  Every  person  who  exercises  any  function  of  a  public  office  without 
taking  the  oath  of  office,  or  without  giving  the  required  bond,  is  guilty  of  a 
misdemeanor.  [Amendment,  approved  March  30,  1874;  Amendments  1873-74>. 
423;  took  effect  July  1,  1875.] 

Oath  of  office,--"!  do  solemnly  swear  (or  the  best  of  my  ability":  Cfel.  Const.,  art.  XX,. 

affirm  as  the  case  may  be)  that  I* will  sup-  sec.  3;  see  Pol.  Code,  sec.  904  et  seq. 
port  the  constitution  of  the  United  States        De  facto  officers,  acts  of,  are  not  affected 

and  the  constitution  of  the  state  of  Cali-  by  this  section:  See  sec.  66,  note, 
fornia,  and  that  I  will  faithfuUy  discharge        Public  offices,  what  are:  See  63  Am.  St. 

the  duties  of  the  office  of ,  according  to  Rep.  181-193. 

66.  Acts  of  officers  de  facto  not  affected. 

Sec.  66.  The  last  section  shall  not  be  construed  to  affect  the  validity  of  acts, 
done  by  a  person  exercising  the  functions  of  a  public  office  in  fact,  where  other 
l^ersons  than  himself  are  interested  in  maintaining  the  validity  of  such  acts. 

De  facto  officers.— See,  for  a  discussion  of  dreth  v.  Mclntire,  19  Am.  Dec.  63-69;  also 
who  are  such  officers,  and  >he  extent  to  Griffin  v.  Cunningham,  20  Gratt.  43;  Pol. 
which  their  acts  are  valid,  the  note  to  Hil-      Code,  sec.  220,  note. 

67.  Oiving  or  offering  bribes  to  executive  officers. 

Sec.  67.  Every  person  who  gives  or  offers  any  bribe  to  any  executive  oflBcer 
of  this  state,  with  initent  to  influence  him  in  respect  to  any  act,  decision,  vote, 
opinion,  or  other  proceeding  as  such  officer,  is  punishable  by  imprisonment  in 
the  state  prison  not  less  than  one  nor  more  than  fourteen  years,  and  is  dis- 
qualified from  holding  any  office  in  this  state. 

Stats.  1863,  p.  645,  sees.  1-3.  justice,  or  by  a  public  officer,  to  influence- 
Bribery,  in  criminal  law,  is  the  offense  of  his  behavior  in  his  office:  4  Chitty's  Black- 
giving  or    taking    any  undue    reward  by  a  stone*s  Commentaries,  139,  and  note;  1  Rus- 
person  concerned   in   the   administration  of  sell    on    Crimes,    154.    See    definition     of: 
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•'bribe/'  ante,  sec.  7,  sufcd.  6.  The  payment, 
or  offer  of  payment,  of  any  money,  emolu- 
ment, or  thing  of  value  by  any  person  to  a 
shi^riff  for  the  release  of  a  prisoner  in  his 
cui?tody  is  bribery:  O'Brien  v.  State,  6  Tex. 
App.  665.  Any  attempt  to  influence  an  of- 
ficer in  his  official  conduct,  whether  in  the 
executive,  legislative,  or  judicial  department 
of  the  government,  by  the  offer  of  a  re- 
ward or  pecuniary  consideration,  is  an  in- 
dictable offense:  State  v.  Ellis,  33  N.  J.  L. 
102;  97  Am.  Dec.  707.  An  offer  to  bribe  is 
sufficient  to  constitute  the  crime;  an  actual 
tender  or  production  of  money  is  not  neces- 
sarj:  People  t.  Ah  Fook,  62  Cal.  403;  Walsh 
V.  People,  65  111.  60.  The  gift,  advantage,  or 
emolument  must  be  bestowed  for  the  purpose 


of  inducing'  the  officer  to  do  a  particular  act 
in  violation  of  his  duty,  or  as  an  induce- 
ment to  favor,  or  in  some  manner  aid  the 
person  offering  it,  or  some  other  person,  in 
a  manner  forbidden,  by  law :  Hutchinson  v. 
State.  36  Tex.  293.  A  police  officer,  who  re- 
ceives money  in  consideration  of  his  promise 
not  to  arrest  any  of  a  class  of  offenders,  is 
guilty  of  receiving  a  bribe,  and  it  is  not  nec- 
essary to  allege  or  prove  that  the  crime  was 
subsequently  committed  and  that  he  did 
not  make  an  arrest:  People  v.  Markham,  64 
Cal.  157. 

Bribery,  what  la:  See  97  Am.  Dec.  711- 
718,  note. 

Bribery  of  Judicial  officer:  See  sec.  92. 

Bribery  of  legislator:  See  sec.  85. 


68.  Asking  or  receiving  bribes. 

Sec.  68.  Every  executive  officer,  or  person  elected  or  appointed  to  an  execu- 
tive office,  who  asks,  re^jeives,  or  agrees  to  receive  any  bribe,  upon  any  agree- 
ment or  understanding  that  his  vote,  opinion,  or  action  upon  any  matter  then 
pending,  or  which  may  be  brought  before  him  in  his  official  capacity,  shall  be 
influenced  thereby,  is  punishable  by  imprisonment  in  the  state  prison  not  less 
than  one  nor  more  than  fourteen  years;  and  in  addition  thereto,  forfeits  his 
office,  and  is  forever  disqualified  from  holding  any  office  in  this  state. 


Stats.  1863,  p.  615,  sees.  1-3. 

Asking  or  receiving  brit^.— This  section 

and  the  various  pertinent  sections  of  the 
codes  were  examined  in  People  v.  Markham, 
64  Cal.  157,  ^  Am.  Rep.  700,  where  a 
police  officer  was  charged  in  an  information 
with  receiving  a  bribe  in  consideration  of 
his  not  arresting  violators  of  the  gambling 
law.  After  full  deliberation  the  court  held 
the  officer  guilty  of  receiving  a  bribe,  they 
saying:  "We  think  when  a  police  officer  re- 
ceives money  in  consideration  of  his  promise 


that  he  will  not  arrest  any  one  of  a  class 
of  offenders  against  the  criminal  laws,  he  is 
guilty  of  receiving  a  bribe,  because  the  case 
of  one, who  has  committed  the  offense  and 
the  consequent  duty  of  the  officer  to  arrest 
is  'a  matter  which  may  be  brought  before 
him  in  his  official  capacity.'  ** 

Sufficiency  of  an  information  under  this 
section:  See  People  v.  Edson,   68   Cal.   549. 

Bribery  of  voters  by  candidate  for  of- 
fice; See  07  Am.  Dec.  716,  717,  note. 


69.  Besisting  officers. 

Sec  69.  Every  person  who  attempts,  by  means  of  any  threat  or  violence,  to 
deter  or  prevent  an  executive  officer  from  performing  any  duty  imposed  upon 
such  officer  by  law,  or  who  knowingly  resists,  by  the  use  of  force  or  violence, 
such  officer  in  the  performance  of  his  duty,  is  punishable  by  fine  not  exceeding 
five  thousand  dollars,  and  imprisonment  in  the  county  jail  not  exceeding  five 
years. 

SfatB.  1860,  p.  125,  sec.  1. 

Besisting  oflacers:  See,  generally,  sec. 
148.  The  obstructing  the  execution  of  law- 
ful process  is  an  offense  against  public  jus- 
tice of  a  very  high  and  presumptuous  na- 
ture; and  more  particularly  so  when  the  ob- 
Btruction,is  of  an  arrest  upon  criminal  pro- 

Pekal  Code — i 


cess.  So  that  it  has  been  held  that  tho 
party  opposing  an  arrest  upon  criminal  pro- 
cess becomes  thereby  particeps  criminis; 
that  is,  an  accessary  in  felony  and  a  prin- 
cipal in  high  treason:  4  Blackstone's  Com- 
montaries,  128;  2  Hawkins'  Pleas  of  the 
Crown,  c.  17,  sec.  1.    If  the  process  under 
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which  an  officer  is  acting  is  strictly  legal, 
and  he  acts  in  good  faith,  it  is  a  crime  in 
any  way  to  impede  him:  State  v.  Terry,  61 
Vt.  624.  A  defendant  cannot  defy  an  of- 
ficer seeking  to  execute  a  xfiilid  warrant  for 
his  arrest,  and  determine  whether  he  will 
submit  to  arrest,  nor  can  he  elect  before 
what  magistrate  he  will  be  tried.  It  is  his 
duty  quietly  to  submit  to  arrest,  and  pre- 
sent his  defenses  afterward:  King  t.  State, 
89  Ala.  43;  IS  Am.  St.  Rep.  89.  He  can- 
not defy  an  oflScer  holding  a  valid  warrant 
for  his  arrest,  and  after  tortiously  obtain- 
ing possession  thereof  keep  the  officer  at 
bay  oTcr  night  until  the  accused  could  ob- 
tain advice  of  counpel,  nor  is  it  any  excuse 
that  the  next  morning  he  proposed  to  go 
with  the  officer,  and  be  tried  before  an- 
other justice  than  the  one  named  in  the 
warrant,  provided  his  attorney  advised  him 
that  the  warrant  was  valid:  King  v.  State, 
89  Ala.  43;  18  Am.  St.  Rep.  89.  In  an  in- 
dictment for  resisting  an  officer,  it  must  be 
distinctly  charged  that  the  peraon  resisted 
was  an  officer,  and  was  opposed  while  act- 
ing in  such  capacity,  both  of  which  facts 
must  be  proved  at  the  trial:  McQuoid  v. 
People,  3  Gilm.  76.  The  nature  of  the 
ofilcial  duty,  the  manner  of  its  execution,  and 
the  mode  of  the  resistance  should  be  set 
forth:  State  v.  Burt,  25  Vt.  373.  An  indict- 
ment for  assaulting  and  obstructing  an 
officer  in  the  discharge  of  his  duties  as  such, 
averring  that  the  defendant  made  an  as- 
sault upon  the  officer,  and  while  the  latter 
was  in  the  duo  and  lawful  execution  of  his 
office  did  "unlawfully,  knowingly,  and  de- 
signedly hinder  and  oppose  him,"  etc,  was 
held  to  be  sufficient  to  show  that  the  defend- 


ant knew  the  person  assaulted  was  an  of- 
ficer: Commonwealth  v.  Kirby,  2  Cush.  577. 
A  mere  allegation  that  the  defendant  ''re- 
sisted" the  officer  is  insufficient,  being  but 
a  conclusion  of  law:  Lamberton  v.  State, 
11  Ohio,  282;  but  see  United  States  v.  Batch- 
elder,  2  Gall.  15;  State  v.  Hooker,  17  Vt. 
658.  To  constitute  the  offense,  it  must  ap- 
pear that  the  process  under  which  the  of- 
ficer is  acting  is  legal:  Commonwealth  v. 
Tobin,  108  Mass.  426;  11  Am.  Rep.  375; 
Commonwealth  v.  Newton,  123  Mass.  420; 
State  V.  Zeibart,  40  Iowa,  169;  People  v. 
:^fuldoon,  2  Park.  C.  C.  13.  The  officer  must 
be  at  the  time  engaged  in  executing  his 
duties,  and  the  defendant  must  be  notified 
thereof;  and  unless  there  be  notification  or 
knowledge,  the  killing  of  the  officer  in  re- 
sisting the  arrest  will  not  be  murder:  1 
Wharton's  Criminal  Law.  Sth  ed.,  sec.  648; 
Yates  T.  People,  32  N.  Y.  509.  If  the  de- 
fendant can  prove  that  he  was  ignorant 
that  the  party  resisted  was  an  officer,  this 
is  a  defense  to  the  indictment:  People  v. 
Muldoon,  2  Park.  C.  C.  13;  Yates  v.  People, 
32  N.  Y.  509;  State  v.  Belk,  76  N.  O.  10; 
Johnson  v.  State,  26  Tex.  117.  Homicide 
in  resisting  arrest:  See  Miller  v.  State,  31 
Tex.  Cr.  Rep.  609;  37  Am.  St.  Rep.  836; 
Tolbert  v.  State,  72  Miss.  179;  42  Am.  St. 
Kep.  454;  Palmer  v.  People,  138  111.  3^6; 
32  Am.  St.  Rep.  146;  Weatherford  v.  State, 
31  Tex.  Cr.  Rep.  530;  37  An«  St.  Rep.  828; 
Cryer  v.  State,  71  Miss.  467;  42  Am.  St.  Rep. 
473.  Right  to  resist  illegal  arrest:  See 
Miers  v.  State,  34  Tex.  Cr.  Rep.  161;  53 
Am.  St.  Rep.  705;  State  v.  Scheele,  57  Conn. 
307;  14  Am.  St  Rep.  100. 


70.  EztortioiL. 

Sec.  70.  Every  executive  or  ministerial  officer  who  knowingly  asks  or  receives 
any  emolument,  gratuity,  or  reward,  or  any  promise  thereof,  excepting  such  as 
may  be  authorized  by  law,  for  doing  any  official  act,  is  guilty  of  a  misdemeanor. 
[Amendment,  approved  March  30,  1874;  Amendments  1873-74,  423;  took  effect 
July  1,  1874.] 


OfELcial  extortion:  See,  on  extortion, 
Commonwealth  v.  Mitchell.  96  Am.  Dec.  192, 
and  note  thereto.  The  act  of  1850  defined 
extortion  to  be  the  willful  or  corrupt  re- 
ceiving by  any  officer  of  a  reward  or  fee 
for  the  discharge  of  duty  other  than  that 
allowed  by  law,  or  the  act  of  demanding 
such  reward  or  fee  as  a  condition  precedent 
to  the  performance  of  official  duty:  Stats. 


&U 


1850,  p.  242.  sec.  107.  The  offense  implied 
the  existence  of  a  corrupt  mind,  and  it  is 
not  committed  when  the  fee  comes  volun- 
tarily in  return  for  real  benefits  conferred 
by  extra  exertions  put  forth:  2  Bishop's 
Criminal  Law,  sees.  326-337.  At  common 
law,  a  proposal  by  an  official  to  receive  a 
bribe  was  an  indictable  offense:  Walsh  v. 
People,  G5  111.  58;  16  Am.  Rep.  569.    If  an 
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officer  exacts  payment  of  his  fee  before  it  ficial,  whose  salary  had  been  raised,  to  iMty 

is  due,    it    is    extortion:    Commonwealth  ▼.  over  to  him,  the  mayor,  the  amount  of  such 

Bagley,  7  Pick.  279.  increase,  charges    no    offense    against  this 

The      indictment     or    information     must  section:  People  t.  Kalloch,  60  Cal.  116. 

charge  the  receiving  the  reward  or  promise  Extortion  by  Judicial  officer:  See  sec. 

thereof  as  an  inducement  to  official  action;  ^^* 
charging  that  the  mayor  compelled  An  of- 

71.  Officers  illegally  interested  in  contracts. 

Sec.  71.  Every  officer  or  person  prohibited  by  the  laws  of  this  state  from 
making  or  being  interested  in  contracts,  or  from  becoming  a  vendor  or  pur- 
chaser at  sales,  or  from  purchasing  scrip,  or  other  evidences  of  indebtedness, 
who  violates  any  of  the  provisions  of  such  laws,  is  punishable  by  a  fine  of  not 
more  than  one  thousand  dollars,  or  by  imprisonment  in  the  state  prison  not 
more  than  five  years,  and  is  forever  disqualified  from  holding  any  office  in  this 
state.        , 

EfFect  of  penalty  on  contract.— Where  a  void,    nor    expressly    prohibit    it:  Berka  v. 

statute  pronounces  a  penalty  for  an  act,  a  Woodward,  125  Cal.  119;  73  Am.  St.  Rep. 

contract  founded  on   such   act  is  void,  al-  31. 
though  the   statute  does  not  pronounce  it 

72.  Presenting  fraudulent  bills  or  claims  for  allowance  or  payment. 

Sec.  72.  Every  person  who,  with  injtent  to  defraud,  presents  for  allowance 
or  for  payment  to  any  state  board  or  officer,  or  to  any  county,  town,  city,  ward, 
or  village  board  or  officer,  authorized  to  allow  or  pay  the  same  if  genuine,  any 
false  or  fraudulent  claim,  bill,  account,  voucher,  or  writing,  is  guilty  of  felony. 

Indictment  for  presenting  false  daim  to  board  of  superyisors:  See  People  v.  Caro- 
lan,  71  Cftl.  195. 

73.  Buying  appointments  to  office. 

Sec.  73.  Every  person  who  gives  or  offers  any  gratuity  or  reward,  in  con- 
sideration that  he  or  any  other  person  shall  be  appointed  to  any  public  office, 
or  shall  be  permitted  to  exercise  or  discharge  the  duties  thereof  is  guilty  of  a 
misdemeanor. 

Stats.,  1850,  p.  239,  sec.  85.  Constitutional  provision.— Every  person 

OfFering  reward  for  appointment:  Rex  shall  be  disqualified  from  holding  any  office 

T.  Vaughan,  4  Burr.  2404;  Rex  t.  Pollman,  2  of  profit  in  this  state  who  shall  have  been 

Camp.  229;  Commonwealth  v.  Callaghan,  2  convicted  of  haying  given  or  offered  a  bribe 

Va.  Cb8.  460;  2  Bishop's  Criminal  Law,  sees,  to  procure  his  election  or  appointment:  Cal. 

190,  191;  note.  97  Am.  Dec.  71(5,  717.    See  Const.,  art.  XX,  sec.  10. 
sec.  54,  note. 

74.  Taking  rewards  for  deputation. 

Sec.  74.  Every  public  officer  who,  for  any  gratuity  or  reward,  appoints 
another  person  to  a  public  office,  or  permits  another  person  to  exercise  or  dis- 
charge any  of  the  duties  of  his  office,  is  punishable  by  a  fine  not  exceeding  five 
thousand  dollars,  and  in  addition  thereto,  forfeits  his  office,  and  is  forever  dis- 
qualified from  holding  any  office  in  this  state. 

StaU.  1850,  p.  239,  sec.  85;  see  sec.  55. 
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74a.  Eetaining  part  of  the  salary  or  fees  allowed  to  a  deputy,  elerk,  or  other 
subordinate  officer. 
Sec.  74a.  Every  officer  of  this  state,  or  of  any  county,  city,  or  township 
therein,  who  keeps  or  retains  any  part  of  the  salary  or  fees  allowed  by  law  to  his 
deputy,  clerk,  or  other  subordinate  officer,  is  guilty  of  a  felony.  [Commis- 
sioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

"Codifying  the  statute  of  1871-72,  p.  951":  Commissioners'  note. 

75.  Exercising  functions  of  office  wrongfully. 

Sec.  75.  Every  person  who  willfully  and  knowingly  intrudes  himself  into 
any  public  office  to  which  he  has  not  been  elected  or  appointed,  and  every  per- 
son who,  having  been  an  executive  officer,  willfully  exercises  any  of  the  functions 
of  his  office  after  his  term  has  expired,  and  a  successor  has  been  elected  or  ap- 
pointed and  has  qualified,  is  guilty  of  a  misdemeanor. 

Stats.  1850.  p.  242,  sec.  105. 

76.  Befusal  to  surrender  books,  etc.,  to  successor. 

Sec.  76.  Every  officer  whose  office  is  abolished  by  law,  or  who,  after  the 
expiration  of  the  time  for  which  he  may  be  appointed  or  elected,  or  after  he 
has  resigned  or  been  legally  removed  from  office,  willfully  and  unlawfully  with- 
holds or  detains  from  his  successor,  or  other  person  entitled  thereto,  the  records, 
papers,  documents,  or  other  writings  appertaining  or  belonging  to  his  office,  or 
mutilates,  destroys,  or  takes  away  the  same,  or  willfully  and  unlawfully  with- 
holds or  detains  from  his  successor,  or  other  person  entitled  thereto,  any  money 
or  property  in  his  custody  as  such  officer,  is  punishable  by  imprisonment  in  the 
state  prison  not  less  than  one  nor  more  than  ten  years.  [Commissioners'^ 
Amendment,  approved  March  16,  1901.] 

Stats.  1850,  p.  240,  sec.  89.  sor  in  office:  See  People  v.  Hamilton,  103 

Failure  to  pay  over  zaoneys  to  sncceB-     Cal.  488. 

77.  Sections  to  apply  to  administrative  and  ministerial  officers. 

Seo.  77.  The  various  provisions  of  this  chapter  apply  to  administrative  and 
ministerial  officers  in  the  same  manner  as  if  they  were  mentioned  therein. 


TITLE   VI. 

OF  CRIMES  AGAINST  THE  LEGISLATIVE  POWER. 

Sec.  81.  Preventing  the  meeting  of  the  legislature. 

Sec.  82.  Etsturbing  the  legislature  while  in  Bession. 

Sec.  83.  Altering  draft  of  bill  oi>  resolution. 

Sec.  84.  Altering  enrolled  copy  of  bill  or  resolution. 

Sec.  85.  GiTing  or  offering  bribes  to  members  of  the  legishiture. 

Sec.  86.  Receiving  bribes  by  members  of  the  legislature. 

Sec.  87.  Witnesses  refusing  to  attend,  etc.,  before  the  legislature. 

Sec.  88.  Forfeiture  of  office  for  bribery. 

Sec.  89.  Lobbying. 

81.  Preventing  the  meeting  of  the  legislature. 

Sec.  81.    Every  person  who  willfully,  and  by  force  or  fraud,  prevents  the- 
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legislature  of  this  state^  or  either  of  the  houses  composing  it,  or  any  of  the 
members  thereof,  from  meeting  or  organizing,  is  guilty  of  felony. 

82.  Disturbing  the  legislature  while  in  session. 

See.  82.  Every  person  who  willfully  disturbs  the  legislature  of  this  state, 
or  either  of  the  houses  composing  it,  while  in  session,  or  who  commits  any 
disorderly  conduct  in  the  immediate  view  and  presence  of  either  house,  tending 
to  interrupt  its  proceedings  or  impair  the  respect  due  to  its  authority,  is  guilty 
of  a  misdemeanor. 

83.  Altering  draft  of  bill  or  resolution. 

Sec.  83.  Every  person  who  fraudulently  alters  the  draft  of  any  bill  or  reso- 
lution which  has  been  presented  to  either  of  the  houses  composing  the  legisla- 
ture to  be  passed  or  adopted,  with  intent  to  procure  it  to  be  passed  or  adopted 
by  either  house,  or  certified  by  the  presiding  ofiBcer  of  either  house,  in  language 
different  from  that  intended  by  such  house,  is  guilty  of  felony. 

84.  Altering  enrolled  copy  of  bill  or  resolution. 

Sec.  84.  Every  person  who  fraudulently  alters  the  enrolled  copy  of  any  bill 
or  resolution  which  has  been  passed  or  adopted  by  the  legislature  of  this  state, 
with  intent  to  procure  it  to  be  approved  by  the  governor,  or  certified  by  the 
secretary  of  state,  or  printed  or  published  by  the  printer  of  the  statutes,  in 
language  different  from  that  in  which  it  was  passed  or  adopted  by  the  legisla- 
ture, is  guilty  of  felony. 

85.  Oiving  or  offering  bribes  to  members  of  the  legislature. 

Sec.  85.  Every  person  who  gives  or  offers  to  give  a  bribe  to  any  member  of 
the  legislaiture,  or  to  another  person  for  him,  or  attempts  by  menace,  deceit, 
suppression  of  truth,  or  any  corrupt  means,  to  influence  a  member  in  giving  or 
withholding  his  vote,  or  in  not  attending  the  house  or  any  committee  of  which 
he  is  a  member,  is  punishable  by  imprisonment  in  the  state  prison  not  less  than 
one  nor  more  than  ten  years. 

Stats.  1863,  p.  45,  sees.  1,  2.  Bribery,  what  eonstitntes  the  crime  of: 

Bribery:  See  sees.  07,  68,  ante.  See  note,  97  Am.  Dec  7U-718. 

86.  Beceiving  bribes  by  members  of  the  legislature. 

Sec.  86.  Every  member  of  either  of  the  houses  composing  the  legislature  of 
this  state  who  asks,  receives,  or  agrees  to  receive  any  bribe  upon  any  under- 
standing that  his  official  vote,  opinion,  judgment,  or  action  shall  be  influenced 
thereby,  or  shall  be  given  in  any  particular  manner,  or  upon  any  particular 
side  of  any  question  or  matter  upon  which  he  may  be  required  to  act  in  his 
oflScial  capacity,  or  gives,  or  offers,  or  promises  to  give  any  official  vote  in  con- 
sideration that  another  member  of  the  legislature  shall  give  any  such  vote, 
either  upon  the  same  or  another  question,  is  punishable  by  imprisonment  in  the 
state  prison  not  less  than  one  nor  more  than  fourteen  years,  and  upon  convic- 
tion thereof  shall,  in  addition  to  said  punishment,  forfeit  his  office,  be  disfran- 
chised, and  forever  disqualified  from  holding  any  offiee  or  public  trust.  [Amend- 
ment, approved  April  6,  1880;  Amendments  1880,  7  (Ban.  ed.  128);  took  effect 

immediately.] 
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[Part  I,  Title  VII, 


The  section  is  based  upon  the  Statutes 
of  1803,  page  645,  sections  1,  2,  which  the 
code  commissioners  in  their  note  say  was 
"extended,  howeyer,  to  embrace  what  is 
known  as  'lofc-rolling/  or  agreements  to  ex- 
change votes  for  or  against  measures,  pend- 
ing before  the  legislature;  and  also  so  as  to 
embrace  deceits  and  concealments  practiced 
upon  roenibere  of  the  legislature  to  obtain 


their  rotes."  And  they  conclude:  "That 
what,  in  the  technic&l  vocabulary  of  poli- 
ticians, is  termed  'log-rolling,*  is  a  misde- 
meanor at  conunon  law,  punishable  by  in- 
dictment.*' 

It  is  indictable  to  offer  money  to  a  state 
senator  to  influence  his  vote  on  a  question 
before  the  senate:  State  y.  Smalls,  11  S.  C. 
262. 


87.  Witnesses  refusing  to  attend,  etc.,  before  the  legislatnre. 

Sec.  87.  Every  person  who,  being  summoned  to  attend  as  witness  before 
either  house  of  the  legislature  or  any  committee  thereof,  refuses  or  neglects, 
without  lawful  excuse,  to  attend  pursuant  to  such  sununons;  and  every  person 
who,  being  present  before  either  house  of  the  legislature  or  any  committee 
thereof,  willfully  refuses  to  be  sworn,  or  to  answer  any  material  and  proper 
question,  or  to  produce,  upon  reasonable  notice,  any  material  and  proper  books, 
papers,  or  documents  in  his  possession  or  under  his  control,  is  guilty  of  a  mis- 
demeanor. 

Stats.  1857,  p.  OT,  sec.  1. 

88.  Forfeiture  of  office  for  bribery. 

Sec.  88.  Every  member  of  the  legislature  convicted  of  any  crime  defined  in 
this  chapter,  in  addition  to  the  punishment  prescribed,  forfeits  his  office,  and 
is  forever  disqualified  from  holding  any  office  in  this  state. 

89.  Lobbying. 

Sec.  89.  Every  person  who  obtains,  or  seeks  to  obtain,  money  or  other  thing 
of  value  from  another  person  upon  a  pretense,  claim,  or  representation  that  he 
can  or  will  improperly  influence  in  any  manner  the  action  of  any  member  of  a 
legislative  body  in  regard  to  any  vote  or  legislative  matter,  is  guilty  of  a  felony. 
Upon  the  trial  no  person  otherwise  competent  as  a  witness  shall  be  excused  from 
testifying  as  such  concerning  the  offense  charged,  on  the  grounds  that  such  tes- 
timony may  criminate  himself,  or  subject  him  to  public  infamy,  but  such  testi- 
mony shall  not  afterward  be  used  against  him  in  any  judicial  proceeding,  except 
for  perjury  in  giving  such  testimony.  [Amendment,  approved  April  6,  1880; 
Amendments  1880,  7  (Ban.  ed.  128);  took  effect  immediately.] 
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TITLE  VIL 

OF  CRIMES  AGAINST  PUBLIC  JUSTICE. 

Bribery  and  Corruption j)2 

Eescues 101 

Escapes  and  Aiding  Therein 105 

Forging,    Stealing,  Mutilating,    and   Falsifying  Judicial  and 

Public  Records  and  Documents 113 

Perjury  and  Subornation  of  Perjury ng 


Caiftfk  L3  Bbibsbt  akb  CoBBUPTiON.  §§  92, 93 

VI.    Falsifying  Evidence 132 

VII.     Other  OftenseB  Against  Public  Justice- 143 

VIII.    Conspiracy 182 

CHAPTER  I. 

BRIBBRY  AND  CORRUPTION, 

Sec.  92.  Giring  bribes  to  jadges,  jurors,  referees,  etc. 

Sec.  93.  Receiving  bribes  by  judicial  officers,  jurors,  et& 

Sec.  IM.  Extortion.  • 

Sec.  95.  Improper  attempts  to  influence  jurors,  referees,  etc. 

Sec.  96.  Misconduct  of  jurors,  referees,  etc. 

Sec.  97.  Justice  or  constable  purchasing  judgment. 

Sec.  98.  Officers  to  forfeit  and  be  disqualified  from  holding  office. 

Sec.  99.  Superintendent  of  state  printing  not  to  be  interested. 

Sec.  100.  Corrupt  coUusion  by  superintendent  of  state  printing.                              ^ 

92.  Oiving  bribes  to  judges,  jurors,  referees,  eto. 

Sec.  92.  Every  person  who  gives  or  offers  to  give  a  bribe  to  any  judicial 
officer,  juror,  referee,  arbitrator,  or  umpire,  or  to  any  person  who  may  be  au- 
thxnized  by  law  to  hear  or  determine  any  question  or  controversy,  with  intent 
to  influence  his  vote,  opinion,  or  decision  upon  any  matter  or  question  which 
is  or  may  be  brought  before  him  for  decision,  is  punishable  by  imprisonment  in 
the  state  prison  not  less  than  one  nor  more  than  ten  years. 

Bribery  of  executlTe  oiBcerB:  See  sec.  67. 
Bribexy,  gtamtJlj:  See.  67,  note. 


83.  Beoeiving  bribes  by  judicial  officers,  jurors,  eto. 

Sec.  93.  Every  judicial  officer,  juror,  referee,  arbitrator,  or  umpire,  and  every 
person  authorized  by  law  to  hear  or  determine  any  question  or  controversy,  who 
asks,  receives,  or  agrees  to  receive  any  bribe,  upon  any  agreement  or  under- 
standing that  his  vote,  opinion,  or  decision  upon  any  matters  or  question  which 
is  or  may  be  brought  before  him  for  decision  shall  be  influenced  thereby,  is 
punishable  by  imprisonment  in  the  state  prison  not  less  than  one  nor  more  than 
ten  years. 

Stats.  1856,  p.  220,  sec.  10;  1863,  p.  645,  crime  mentioned  therein,  the  matter  or  ques- 

secs.  84-86.  tion  upon  which  it  is  attempted  to  influence 

Misconduct  in  office.— Public  officers  are  the  officer*s  decision  must  be  pending  before 

indictable  for  corruption  if  they  accept  or  him  at  the  time  the  gift  or  promise  is  made, 

offer  to    accept,  under   color  of    office,  any  or  that  it  was  afterward  instituted,  before 

money  or    other    benefit   calculated  in  any  him:  See,  also,  People  ex  rel.    Perley,  2  Cal. 

way  to  influence  their  official  course,  or  any  564. 

money  or  valuable  thing  which  is  not  due  For  an  indictment  under  this  section,  see 

at  the  time  when  it  is  taken:  1  Wharton's  People  v.  Squires,  99  Gal.  327.    Offer  of  a 

Criminal  Law,  8th  ed.,  sec.  1572b;  Walsh  ▼.  juror  to  procure  a  verdict  for  a  specified  sum 

People,  65  111.  58;  16  Am.  Rep.  569;  Com-  is  bribery:  See  People  v.  Squires.  99  Cal. 

mon wealth  v.  Callaghan,    2  Va.    Cas.  460;  327.    The  conveyance  to  a  juror  of  an  offer 

see  Ballard  v.  Pope,  8  U.  C.  Q.  B.  317,  320;  of  a  third  person  to  bribe  a  grand  juror  ia 

Barefield  v.  State,  14  Ala.  603.    In  the  latter  the  offering  of  a  bribe  by  the  person  convey- 

case  it  was  held,  under  a  statute  of  Alabama  ing  the  offer:  People    v.    Northey,  77    CaL 

similar  to  section  92,  that  to  constitute  the  618. 
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94.  Extortion. 

Sec.  94.  Every  judicial  officer  who  asks  or  receives  any  emolument,  gratuity,  or 
reward,  or  any  promise  thereof,  not  authorized  by  law,  for  doing  an  official  act, 
or  who  asks  or  receives  any  part  of  the  fees  or  salary  allowed  by  law  to  any  sten- 
ographer or  reporter  appointed  by  him,  is  guilty  of  a  felony,  and,  upon  conviction 
thereof,  forfeits  his  office;  and  any  stenographer  or  reporter  appointed  by  any 
judicial  officer  in  this  state  who  pays  or  offers  to  pay  to  or  for  the  benefit  of  any 
such  officer,  any  part  of  the  fees  or  salary  allowed  him  by  law,  is  guilty  of  a  mis- 
demeanor, and,  upon  conviction  thereof,  is  disqualified  from  holding  any  similar 
office  in  the  courts  of  this  state.  [Commissioners*  Amendinent,  approved  March 
16,  1901;  took  effect  July  1,  1901.] 

Official  extortion:  See  note,  96  Am.  l>ec.        Extortion  by  executiTe  officer:  See  bcc. 
193-196.  70. 

Stats.  1850,  p.  220. 

95.  Improper  attempts  to  influence  jurors,  referees,  etc. 

Sec.  95.  Every  person  who  corruptly  attempts  to  influence  a  juror,  o»  any 
person  sunmioned  or  drawn  as  a  juror,  or  chosen  as  an  arbitrator  or  umpire,  or 
appointed  a  referee,  in  respect  to  his  verdict  in  or  decision  of  any  cause  or  pro- 
ceeding pending  or  about  to  be  brought  before  him,  either: 

1.  By  means  of  any  communication,  oral  or  written,  had  with  him  except  in 
the  regular  course  of  proceedings; 

2.  By  means  of  any  book,  paper,  or  instrument  exhibited  otherwise  than  in 
the  regular  course  of  proceedings; 

3.  By  means  of  any  threat,  intimidation,  persuasion,  or  entreaty;  or, 

4.  By  means  of  any  promise,  or  assurance  of  any  pecuniary  or  other  advantage; 
— Is  punishable  by  fine  not  exceeding  five  thousand  dollars,  or  by  imprison- 
ment in  the  state  prison  not  exiceeding  five  years.  [Amendment,  approved 
March  30,  1874;  Amendments  1873-74,  424;  took  effect  July  1,  1874.] 

The  original  was  based  on  the  Statutes  tion  by  an  attorney  not  engaged  in  the  case 

of  185<),  page  220,  section  10.    The  amend-  is  not  a  ground  for  his  disbarment,  unless 

ment  added  the  words  "or  proceeding"  af-  he  has  been   tried    and    convicted    for  the 

ter  "cause,"  and  omitted  "upon  the  trial  of  crime:  Matter  of  Haymond,  121  GaL  3S6. 
such   cause"   after   "proceedings,"   in   sub-        Threatening   and  insulting   letter   to 

divisions  1  and  2.  grand  Jury:  Matter  of  Tyler,  64  Cal.  434. 

Commission  of  a  crime  under  this  sec- 

96.  Misconduct  of  jurors,  referees,  etc. 

Sec.  96.  Every  juror  or  person  drawn  or  summoned  as  a  juror,  or  chosen 
arbitrktor  or  umpire,  or  appointed  referee,  who  either: 

1.  Makes  any  promise  or  agreement  to  give  a  verdict  or  decision  for  or  against 
any  party;  or, 

2.  Willfully  and  corruptly  permits  any  communication  to  be  made  to.  him,  or 
receives  any  book,  paper,  instrument,  or  information  relating  to  any  cause  or  mat- 
ter pending  before  him,  ecscoept  according  to  the  regular  course  of  proceedings; 
— Is  punishable  by  fine  not  exceeding  five  thousand  dollars,  or  by  imprison- 
ment in  the  state  prison  not  exceeding  five  years.  [Amendment,  approved 
March  30, 1874;  Amendments  1873-74,  424;  took  effect  July  1,  1874.] 

50 


Chap.  L]  Bribery  and  Corruption.  §§  97-100 

The  original  was  based  on  the  Statutes  See  note  to  preceding  section. 

-61  1856.  page  220,  section  10.    The  amend-  Bequest  of  Juror  for  bribe,  sufficiency 

ment  omitted,   after   "proceedings"   in  sub-  of  indictment  for:  See  People  v.  Squires,  90 

division  2,  "upon  the  trial  of  such  cause."  Gal.  327. 

97.  Justice  or  constable  purchasing  judgment. 

Sec.  97.  Every  justice  of  the  peace  or  constable  of  the  same  township  who 
purchases  or  is  interested  in  the  purchase  of  any  judgment  or  part  thereof  on 
the  docket  of,  or  on  any  docket  in  possession  of,  such  justice,  is  guilty  of  a 
misdemeanor. 

88.  Officers  to  forfeit  and  be  disqualified  from  holding  office. 

Sec.  98.  Every  oflBcer  convicted  of  any  crime  defined  in  this  chapter,  in  addi- 
tion to  the  punishment  prescribed,  forfeits  his  office,  and  is  forever  disqualified 
from  holding  any  office  in  this  state. 

'89.  Superintendent  of  state  printing  not  to  be  interested. 

Sec.  99.  The  superintendent  of  state  prmting  shall  not,  during  his  continu- 
ance in  office,  have  any  interest,  either  directly  or  indirectly,  in  any  contract  in 
any  way  connected  with  his  office  as  superintendent  of  state  printing;  nor  shall 
he,  during  said  period,  be  interested  either  directly  or  indirectly,  in  any  state 
printing,  binding,  engraving,  lithographing,  or  other  state  work  of  any  kind  con- 
nected with  his  said  office;  nor  shall  he,  directly  or  indirectly,  be  interested  in 
any  contract  for  furnishing  paper,  or  other  printing  stock  or  material,  to  or  for 
use  in  his  said  office;  and  any  violations  of  these  provisions  shall  subject  him, 
on  conviction  before  a  court  of  competent  jurisdiction,  to  imprisonment  in  the 
«tate  prison  for  a  term  of  not  less  than  two  years  nor  more  than  five  years,  and 
to  a  fine  of  not  less  than  one  thousand  dollars  nor  more  than  three  thousand 
dollars,  or  by  both  such  fine  and  imprisonment.  [Amendment,  approved  March 
27, 1895;  Stats.  1895,  p.  235;  took  effe<;t  immediately;  conflicting  acts  repealed.] 

100.  Corrupt  collusion  by  the  superintendent  of  state  printing. 

Sec.  100.  If  the  superintendent  of  state  printing  corruptly  colludes  with  any 
person  or  persons  furnishing  paper  or  materials,  or  bidding  therefor,  or  with 
any  other  person  or  persons^  or  has  any  secret  understanding  with  him  or  them, 
by  himaelf  or  through  others,  to  defraud  the  state,  or  by  which  the  state  is  de- 
frauded or  made  to  sustain  a  loss,  contrary  to  the  true  intent  and  meaning  of 
this  chapter,  he,  upon  conviction  thereof,  forfeits  his  office,  and  is  subject  to  im- 
prisonment in  the  state  prison  for  a  term  of  not  less  than  two  years,  and  to  a 
fine  of  not  less  than  one  thousand  dollars  nor  more  than  thre<i  thousand  dollars, 
or  both  such  fine  and  imprisonment.  [Commissioners'  Amendment,  approved 
March  16,  1901;  took  effect  July  1,  1901.] 

Section  6  of  an  act  entitled  "An  act  to  Political  Code,  relating  to  the  public  print- 
amend  the  Political  and  Penal  Codes,  con-  ing;  and  the  reference  in  section  100  is  in- 
terning public  printing,  and  for  other  pur-  tended  to  be  to  that  act,  and  not  to  the 
poses,"  approved  April  8,  1876  (see  Amend-  Penal  Code. 

ments  1875-76,   16),  embraced   sections  99  See,  also,  Pol.  Code,  sec.  538,  and  the  act 

and  100  of  the  Penal  Code.    That  act  also  of  April  3,  1876,  thereafter  referred  to. 
amended  a  number  of  the  sections  of  the 
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gg  101, 102  Pbnal  Codb.  IPart  I,  Title  YU, 

CHAPTEE  n. 

BBSCUBB. 

Sec.  101.    Reselling  prisonera. 

Sec.  102.    Ketakiog  goods  from  custody  of  officer. 

101.  Rescuing  prisoiien. 

Sec.  101.  Every  person  who  rescues  or  attempts  to  rescue,  or  aids  another 
person  in  rescuing  or  attempting  to  rescue,  any  prisoner  from  any  prison,  or 
from  any  ofiBcer  or  person  having  him  in  lawful  custody,  is  punishiible  as  follows: 

1.  If  such  priBOiier  was  in  custody  upon  a  conviction  of  felony  punishable 
with  death,  by  imprisonment  in  the  state  prison  n6t  less  than  one  nor  more  than 
fourteen  years; 

2.  If  such  prisoner  wms  in  custody  upon  a  conviction  of  any  other  felony,  by 
imprisonment  in  the  state  prison  not  less  than  six  months  nor  more  than  five 
years; 

3.  If  such  prisoner  was  in  custody  upon  a  diarge  of  felony^  by  a  fine  not 
exceeding  one  thousand  dollars  and  imprisonment  in  the  county  jail  not  exceed- 
ing :wo  years; 

4.  If  such  prisoner  was  in  custody  otherwise  than  upon  a  charge  or  convic- 
tion of  felony,  by  fine  not  exceeding  five  hundred  dollars  and  imprisonment  in 
the  county  jail  not  exceeding  six  months. 

Bescue  is    the    forcibly    and    knowingly  Cuthbert,  T.  U.  P.    Charlt.    13;    Cammon- 

freeing  another  from  an  arrest  or  imprison-  wealth  v.  Filburn,  119  Mass.  297.    By  the 

ment;  and  it  is  generaUy  the  same  offense  common  law,  a  rescue  of  one  apprehended 

in  the  rescner  as  it  would  have  been  had  for  a  felony  was  a  felony;  and  for  treason, 

the  party  having   the    prisoner  in    custody  treason:  4  Blackstone's  Commentaries,  131; 

voluntarily  permitted  an  escape:  4  Black-  2  Hawkins*  Pleas  of  the  Crown,  c.  18,  sec. 

stone's  Commentaries,  431.    It  may  be  con-  10;  1  Wharton's  Criminal  Law,  8th  ed.,  sec. 

Bummated   by   violently  taking  a  prisoner  16S0.    The  rescuer    must    have    knowledge 

from  custody,  even  though  he  should  take  that  the  person  rescued  was  under  arrest: 

no  part  in  the  violence:  1  Wharton's  Crim-  State  v.  Hilton,  28  Mo.  199;  see  Common- 

inal  Law,  8th  ed.,  sec.  1080;  see  State  v.  wealth  v.  Filbum,  119  Mass.  297. 

102.  Retaking  goods  from  onitody  of  officer. 

Sec.  102.  Every  person  who  willfully  injures  or  destroys^  or  takes  or  attempts 
to  take^  or  assists  any  person  in  taking  or  attempting  to  take^  from  the  custody 
of  any  officer  or  person,  any  personal  property  which  such  officer  or  person  has 
in  charge  under  any  process  of  law>  is  guilty  of  a  misdemeanor. 

CHAPTER  m. 

ESCAPES  AND   AIDING   THEREIN* 

Bee.  105.  Esci^pes  from  state  prison. 

Sec.  106.  Attempt  to  escape  from  state  prison. 

Sec.  107.  Escapes  from  other  than  state  prison. 

Sec.  108.  Officers  suffering  convicts  to  escape. 

Sec.  109.  Assisting  prisoners  to  escape. 

See.  110.  Carrying  into  prison  things  useful  to  aid  in  an  escape. 

Sec.  111.  Costs  of  trial  for  escape. 
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Escapes  and  Aiding  Thebein. 


§§  105,  loe 


lOS.  Escapes  from  state  prison. 

Sec.  105.  Every  prisoner  confined  in  the  state  prison  for  a  term  less  than 
for  life,  who  escapes  therefrom^  is  punishable  by  imprisonment  in  the  state 
prison  for  a  term  equal  in  length  to  the  term  he  was  serving  at  the  time  of  such 
escape;  said  second  term  of  imprisonment  to  commence  from  the  time  he  would 
otherwise  have  been  discharged  from  said  prison.  [Amendment,  approved  April 
16, 1880;  Amendments  1880, 42  (Ban.  ed.  379);  took  effect  immediately.] 

Duration  of  sentence  for  escape  from      that  character    apou    the    defendant,    the 


prison:  See  £z  parte  Irwin,  88  Cal.  169. 

Escape.— The  deliverance  of  a  person 
who  is  lawfully  imprisoned  oat  of  prison, 
before  such  a  person  is  entitled  to  snch 
deliverance  by  law:  Boavier's  Law  Diction- 


state  must  prove  his  conriotion  Uy  the  rec- 
ord, and  his  personal  identity  aliunde:  State 
V.  Murphy,  10  Ark.  74.  An  informality  in. 
the  commitment  of  a  prisoner  is  no  justifica- 
tion for  breaking  the  prison  to  effect  an  es- 


ar3',    tit.    "Escape."     A   party   whe,   being  .  cape:  State  v.  Murray,  16  Me.  100;  Regina 


imprisoned,  obthins  his  lH)erty,  either  by 
himself  or  with  the  aid  of  others,  without 
force,  is  more  properly  called  an  escape; 
but  where  the  party  obtains  his  liberty  him- 
self, with  force,  it  is  called  prison-breaking; 
and  if  obtained  by  the  assistance  of  others, 
with  force,  it  is  commonly  called  a  rescue: 
2  Archbold*8  Criminal  Pleading  and  Prac- 
tice, 1862;  2  Hawkins'  Pleas  of  the  Crown, 
c.  17,  sec.  5.  Hawkins,  speaking  of  escapes, 
says:  'That  as  all  persons  are  bound  to 
submit  themselves  to  the  judgment  of  the 
law,  and  to  be  ready  to  be  justified  by  it, 
whoever  in  any  case  refuses  to  undergo  that 
imprisonment  which  the  law  thinks  fit  to 
put  upon  him,  and  frees  himself  from  it  by 
any  artifice  before  such  time  as  he  is  deliv- 
ered by  due  course  of  law,  is  guilty  of  a 
high  contempt,  punishable  with  fine  and  im- 
prisonment: 2  Hawkins'  Pleas  of  the  Crown, 
c.  17,  sec.  5.  It  is  not  necessary,  however, 
that  a  prisoner  should  use  any  artifice  or 
force  to  be  guilty  of  an  escape.  If  a  prisoner 
go  out  of  his  prison  without  obstruction, 
either  by  the  consent  or  negligence  of  his 
jailer,  or  if  he  escape  in  any  other  manner, 
without  using  any  kind  of  force  or  violence, 
he  is  gtiilty  of  an  escape:  2  Hawkins'  Pleas 
of  the  Crown,  c.  18,  sec.  9;  Riley  v.  State, 
16  Conn.  47.  In  Arkansas  an  escape  can 
only  be  committed  by  a  convict,  and  to  fix 


V.  Waters,  12  Cox  C.  C.  390.  The  question 
of  the  defendant's  guilt  or  innocence  of  the 
crime  of  which  he  is  charged  is  not  relevant 
to  the  issue,  on  the  trial  of  an  in^lictment 
for  an  escape:  2  Hawkins'  Pleas  of  the 
Crown,  c.  18,  sec.  16;  Commonwealth  v. 
Miller,  2  Ashm.  61;  see  People  v.  Washburn^ 
10  Johns.  160.  It  is  enough  to  sustain  the 
prosecution  if  the  process  is  regular:  2 
Wharton's  Criminal  Law,  8th  ed.,  sec.  1674. 
Assistance  to  one  breaking  prison  or  escap- 
ing from  custody  is  governed  by  the  rulea 
applicable  to  principals  and  accessaries.. 
If  the  prison  breach  is  a  felony,  a  person 
supplying  the  means  to  effect  it,  or  waiting 
to  carry  off  the  prisoner  after  his  escape,  ia 
accessary  before  or  after  the  fact,  as  the 
case  may  be.  If  a  prison  breach  is  a  mis- 
demeanor, then  a  person  so  assisting  is  a 
principal  in  the  misdemeanor:  2  Wharton'a 
Criminal  Law,  8th  ed.,  sec.  1677.  See  sec- 
tion 109  of  this  code  for  the  punishment  im- 
posed in  this  state  upon  a  person  who  as- 
sitits  a  prisoner  confined  in  any  prison,  or  ia 
the  lawful  custody  of  any  officer  or  person, 
to  escape. 

Beacue:  Sec.  101,  note. 

Escape  suffered  by  ofiAcem:  Sec.  108. 

Killing  escaped  prisoner  is  Justifiabla' 
when:  See  sec.  196. 


106.  Attempt  to  escape  from  state  prison. 

Sec.  106..  Every  prisoner  confined  in  the  state  prison  for  a  term  less  thaa 
for  life,  who  attempts  to  escape  from  such  prison^  is  guilty  of  a  felony,  and  on 
conviction  thereof,  the  term  of  imprisonment  therefor  shall  commence  from 
the  timie  snch  convict  would  otherwise  have  been  discharged  from  said  prison, 
[Amendment,  approved  April  16,  1880;  Amendments  1880,  42  (Ban.  ed.  379); 
took  effect  immediately.] 
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g§  107-111  Penal  Code.  [Part  I,  Title  VII, 

107.  Escapes  from  other  than  state  prison. 

Sec.  107.  Every  prisoner  confined  in  any  other  prison  than  the  state  prison, 
%vho  escapes  or  attempts  to  escape  therefrom,  is  guilty  of  a  misdemeanor. 

Bight  of  person  illegally  arrested  to  in  the  same  room  with  him,  in  consequence 

regain  hie  liberty:  See  Miers   t.    State,    31  of  bis  escape,  does  not  render  him  guilty 

Tex.  Cr.  Rep.  IGl;  53  Am.  St.  Rep.  705.    A  of  any  crime:  State  v.  Leach,  18  Am.  Dec. 

prisoner  confined  in  jail  under  a  void  war-  118. 

rnnt    may    liberate    himself    by    breaking  Effect  on  appeal  of  escape  of  prisoner: 

prison,  provided  he  uses  no  more  force  than  See  People  t.  Elkins,  122  Cal.  654:  State  t. 

is  necessary;  and  the  escape  of  other  prison-  Cody,  119  N.  G.  908;  56  Am.  St.  Rep.  G92. 
ers  lawfully  confined  for  atrocious  crimes, 

108.  Officers  suffering  convicts  to  escape. 

Sec.  108.  Every  keeper  of  a  prison,  sheriff,  deputy  sheriff,  constable,  or  jailer, 
or  person  employed  as  a  guard,  who  fratidulently  contrives,  procures,  aids,  con- 
nives at,  or  voluntarily  permits  the  escape  of  any  prisoner  in  custody,  is  pun- 
ishable by  imprisonment  in  the  state  prison  not  exceeding  ten  years,  and  fine 
not  exceeding  ten  thousand  dollars. 

109.  Assisting  prisoners  to  escape. 

Sec.  109.  Every  person  who  willfully  assists  any  prisoner  confined  in  any 
prison  or  jail,  or  any  inmate  of  any  public  training  school  or  reformatory,  or  any 
person  in  the  lawful  custody  of  any  oJSicer  or  person,  to  escape,  or  in  an  attempt 
to  escape  from  Buch  prison  or  jail,  or  public  training  school  or  reformatory,  or 
oustody,  is  punishable  as  provided  in  section  one  hundred  and  eight.  [Commis- 
sioners^ Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

AsBlstlng  prisoner  to  escape  is  not  a      out  due  process  of  law:  People  t.  Ah  Teung, 
*crime  when  the  person  is  imprisoned  with-      92  Cal.  421. 

110.  Carrying  into  prison  things  useful  to  aid  in  an  escape. 

Sec.  110.  Every  person  who  carries  or  sends  into  a  prison,  jail,  public  train- 
ing school,  or  reformatory,  anything  useful  to  aid  a  prisoner  or  inmate  in  making 
his  escape,  with  intent  thereby  to  facilitate  the  escape  of  any  prisoner  or  inmate 
"Confined  therein,  is  punishable  as  provided  in  section  one  hundred  and  eight. 
[Commissioners^  Amendment^  approved  March  16,  1901;  took  effect  July  1^ 
1901.] 

111.  Costs  of  trial  for  escape. 

Sec.  111.  Whenever  a  trial  is  had  of  any  person  under  any  of  the  provisions 
of  sections  one  hundred  and  five  and  one  hundred  and  six,  and  whenever  a  con- 
vict in  the  sta/te  prison  is  tried  for  any  crime  committed  therein,  the  county 
olerk  of  the  county  where  such  trial  is  had  must  make  out  a  statement  of  all  the 
costs  incurred  by  the  county  for  the  trial  of  such  case,  and  of  guarding  and  keep- 
ing such  convict,  and  of  the  execution  of  the  sentence  of  such  convict,  properly 
certified  to  by  a  judge  of  the  superior  court  of  such  county,  which  statement  must 
be  sent  to  the  board  of  state  prison  directors  for  their  approval;  and  after  such 
approval,  said  board  must  cause  the  amount  of  such  costs  to  be  paid  out  of  the 
money  appropriated  for  the  support  of  the  state  prison,  to  the  county  treasurer 
of  the  county  where  such  trial  was  had.  [Commissioners'  Amendment,  ap- 
proved March  16,  1901;  took  effect  July  1,  1901.] 
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CHAPTER  IV. 

FORGING,     STEALING^     MUTILATING,    AND     FALSIFYING     JUDICIAL     AND     PUBLIC 

RECORDS  AND   DOCUMENTS. 

Sec.  113.  Larceny,  destruction*  etc.,  of  records  by  officers. 

Sec.  114.  Larceny,  destruction,  etc.,  of  records  by  others. 

Sec.  115.  Offering  false'  or  forged  instruments  to  be  recorded. 

Sec.  116.  Adding  names,  etc.,  to  jury  lista. 

Sec.  117.  Falsifying  jury  lists,  etc. 

113.  Larceny,  destruction,  etc.,  of  records  by  officers. 

Sec.  113.  Every  oflScer  having  the  custody  of  any  record,  map,  or  book,  or 
of  any  paper  or  proceeding  of  any  court,  filed  or  deposited  in  any  public  office, 
or  placed  in'  his  hands  for  any  purpose,  who  is  guilty  of  stealing,  willfully 
destroying,  mutilating,  defacing,  altering  or  falsifying,  removing  or  secreting 
the  whole  or  any  part  of  such  record,  map,  book,  paper,  or  proceeding,  or  who 
permits  any  other  person  so  to  do,  is  punishable  by  imprisonment  in  the  state, 
prison  not  less  than  one  nor  more  than  fourteen  years. 

« 

Pnblic  records,  fals'flcation  of.— Tn  Mat-  ceeding  promptly,  and  at  the  earliest  op- 
ter  of  Corryell,  22  Cal.  178,  it  was  held  portunity  at  which  it  can  be  done  after  the 
that  an  engiossed  copy  of  a  legislative  bill  alteration  has  come  to  his  knowledge.  la 
of  any  session  prior  to  that  of  1862  was  not  this  case  that  duty  was  as  incumbent  on 
a  public  record  within  the  meaning  of  sec-  the  prosecution  as  on  the  defendant.  Al* 
tion  87  of  an  act  concerning  crimes  and  though  the  defendant  did  not  promptly 
punishments  (Hittell's  General  Laws,  sec.  move  in  the  matter,  he  is  not  thereby  pre- 
1487),  the  falsification  of  which  was  pun-  eluded  from  showing  that  alterations  hav^e 
ishable  as  provided  by  that  section.  In  been  made  in  the  indictment.  The  indict- 
People  ▼.  Granice,  50  Cal.  447,  the  defend-  ment,  as  it  stood  before  the  alleged  alter- 
ant, during  the  progress  of  the  trial,  offered  ations  were  made,  only  charged  the  defend- 
to  prove  that  certain  words  had  been  in-  ant  with  the  crime  of  manslaughter;  but  as 
serted  in  the  indictment,  and  that  certain  altered,  it  charged  him  with  the  crime  of 
other  words  of  the  indictment  had  been  murder.  The  court,  under  that  indictment^ 
changed  since  it  was  filed  and  became  a  had  no  jurisdiction  to  try  him  for  any  crime 
record  of  the  court.  This  offer  was  refused,  other  than  such  as  was  charged  in  the  in- 
and  the  supreme  court,  in  reviewing  this  dictment  when  it  was  filed  by  the  grand 
ruling,  said:  "It  is  the  duty  of  either  party  jury." 

to  bring  to  the  attention  of  the  court  any  See  next  section  and  note, 
alteration  of  the  record  of  a  pending  pro- 


114.  Larceny,  destruction,  etc.,  of  records  by  other  persons. 

Sec.  114.  Every  person  not  an  officer  such  as  is  referred  to  in  the  preceding 
section,  who  is  guilty  of  any  of  the  acts  specified  in  that  section,  is  punishable 
by  imprisonment  in  the  state  prison  not  exceeding  five  years,  or  in  a  county 
jail  not  exceeding  one  year,  or  by  a  fine  not  exceeding  one  hundred  dollars,  or 
by  both. 

Mutilating    public    recordB.— It   is    not  record  was  in    the    custody  of    any  officer 

nece8sai7  in  making   out  the  offense  of  al-  when  destroyed  by  a  private  person:  People 

tering  a  public  record  to  prove  any  fraudu-  v.  O'Brien,    90    Cal.    171.    It  is  immaterial 

lent  intention  on  part  of  defendant:  People  that  the  record    destroyed,  valid    upon  ita 

V.  O'Brien,  96  Cal.  171.    It  is  not  necessary  face,  was  void  for  objections  not  so  stated: 

in  making  out  the  offense  to  allege  that  the  l*eople  v.  O'Brien,  96  Cal.  171. 
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§§  115-118  Penal  Code.  [Part  I,  Title  VII, 

115.  Offering  false  or  forged  instruments  to  be  recorded. 

Sec.  115.  Every  person  who  knowingly  procures  or  offers  any  false  or  forged 
instrument  to  be  filed,  registered,  or  recorded  in  any  public  office  within  this 
state,  which  instrument,  H  genuine,  might  be  filed,  or  registered,  or  recorded 
under  any  law  of  this  state,  or  of  the  United  States,  is  guilty  of  felony. 

Indictment     under    this    section:   See  People  v.  Harrold,  84  Cal.  5Q7. 

116.  Adding  names,  etc.,  to  jury  lists. 

Sec.  116.  Every  person  who  adds  any  names  to  the  list  of  persons  selected 
to  serve  as  jurors  for  the  county,  either  by  placing  the  same  in  the  jury-box,  or 
otherwise,  or  extracts  any  name  theBefrom,  or  destroys  the  jury-box,  or  any  of 
the  pieces  of  paper  containing  the  naines  of  jurors,  or  mutilates  or  defaces 
such  names  so  that  the  same  cannot  be  read,  or  changes  such  names  on  the 
pieces  of  paper,  except  in  cases  allowed  by  law,  is  guilty  of  a  felony.  [Amend- 
ment, approved  March  30,  1874;  Amendments  1873-74,  425;  took  effect  July 
1,  1874.] 

117.  Falsifying  jury  lists,  eto. 

Sec.  117.  Every  officer  or  person  required  by  law  to  certify  to  the  list  of 
persons  selected  as  jurors,  who  maliciously,  corruptly,  or  willfully  certifies  to  a 
false  or  incorrect  list,  or  a  list  containing  other  names  than  those  selected,  or 
who,  being  required  by  law  to  write  down  the  names  placed  on  the  certified 
lists  on  separate  pieces  of  paper,  does  not  write  down  and  place  in  the  jury-box 
the  same  names  that  are  on  the  certified  list,  and  no  more  and  no  less  than  are 
on  such  list,  is  guilty  of  a  felony. 

CHAPTER  V. 

PERJURY  AND  SUBORNATION  OF  PERJURY. 

Sec.  118.  Perjury  defined. 

See.  Il8a.  False  affidarito  as  to  what  affiant  wiU  testify. 

6ec.  119.  Oath  defined. 

Sec.  120.  Oath  of  office. 

Sec.  121.  Irregularity  in  administering. 

Sec.  122.  Incompetency  of  witness  no  defense. 

Sec.  123.  Knowledge  of  materiality  of  testimony  not  necessary. 

Sec.  124.  Making  depositions,  etc.,  when  deemed  complete. 

See.  125.  Statement  of  that  which  one  does  not  know  to  be  true. 

Sec.  12G.  Punishment  of  perjury. 

Sec.  127.  Subornation  of  perjury. 

Sec.  128.  Procuring  the  execution  of  innocent  persons. 

Sec.  129.  False  returns  or  reports  under  oath,  or  apparently  so. 

118.  Perjury  defined. 

Sec.  118.  Every  person  who,  having  taken  an  oath  that  he  will  testify,  de- 
clare, depose,  or  certify  truly  before  any  competent  tribunal,  officer,  or  person, 
in  any  of  the  cases  in  which  such  an  oath  may  by  law  be  administered,  willfully, 
and  contrary  to  such  oath,  states  as  true  any  material  matter  which  he  knows 
to  be  false,  is  guilty  of  perjury. 
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Code  commiMionen'  explanation.— The 
commiasionen  quote  the  definition  of  per- 
jury giyen  in  the  statute  of  1850  (eec.  82), 
and  after  citing  numerous  special  instances 
in  which  false  swearing  would  be  perjury, 
say:  '*To  simplify  the  existing  law,  and  ex- 
pnnge  from  the  statutes  these  multiplied  pro- 
visions, covering  nearly  the  same  ground,  a 
subsequent  section  (sees.  151,  152,  post)  de- 
clares it  to  be  a  misdemeanor  to  administer 
or  take  any  oath  except  in  cases  there  speci- 
fied. The  sections  in  this  subdivision  ex- 
tend the  penalties  of  perjury  to  violation 
of  all  oaths  authorized  by  law,  as  well  as 
to  violations  of  oaths  required.  'Testify,  de- 
clare, depose,  or  certify.*  It  is  not  intended 
to  confine  the  definition  of  perjury  to  testi- 
mony and  depositions,  strictly  so  called. 
On  the  contrary,  the  section  defining  per- 
jury is  broad  enough  to  embrace  every  class 
of  statement  which  by  law  may  be  attested 
by  an  oath  applying  to  the  particular  state- 
ment, in  distinction  from  the  general  oath 
taken  by  public  officers.  Nearly  every  mode 
of  oral  statement  under  oath  is  embraced 
by  the  term  'testify,'  and  nearly  every 
written  one  in  the  term  'depose.'  But  as 
■doubts  may  arise  as  to  the  full  extension  of 
these  terms  in  peculiar  cases,  the  commis- 
sioners have  added  'declare*  and  'certify,' 
In  order  that  all  modes  of  statement  may 
be  clearly  included."  The  sections  above 
referred  to — 151  and  152 — were  repealed  in 
1874. 

Perjury,  definition  of.— At  common  law, 
perjury  is  the  taking  of  a  willfully  false 
-oath  by  one  who,  being  lawfully  sworn  by  ^ 
competent  court  to  depose  the  truth  in  any 
judicial  proceeding,  swears  absolutely  and 
falsely  in  a  matter  material  to  the  point  in 
-question,  whether  he  be  -believed  or  not:  1 
Hawkins'  Pleas  of  the  Crown,  c.  69,  sec.  1; 
2  Wharton's  Criminal  Law,  7th  ed.,  sec. 
21d8;  3  Russell  on  Crimes,  1;  De  Bernie  v. 
State,  19  Ala.  23;  Pankey  v.  People,  1  Scam. 
80;  Pollard  v.  People,  69  111.  148;  Common- 
wealth V.  Grant,  116  Mass.  17;  Nelson  T. 
•State,  32  Ark.  192. 

Materiality  .—The  false  oath  must  be  to 
something  material  to  the  issue:  People  v. 
Perazzo.  64  Cal.  106;  People  v.  Ah  Sing.  95 
Cal.  657.  And  the  alleged  false  testimony 
mnst  be  shown  to  have  been  material  at  the 
time  when  it  was  given:  People  v.  Lem  You, 
97  Cal.  224;  and  the  evidence  given  must 
-be  prejudicial  to  some  one;  otherwise,  how- 


ever willful  it  may  be,  it  will  not  be  per- 
jury: People  V.  McDermott,  8  Cal.  288; 
Plath  V.  Braunsdorff,  40  Wis.  107.  But  it 
need  not  be  the  fact  directly  in  issue.  If  a 
person  falsely  and  corruptly  swears  as  to 
any  material  circumstance  which  has  a  legit- 
imate tendency  to  prove  or  disprove  a  ma- 
terial fact,  it  is  perjury:  Commonwealth  v. 
Grant,  116  Mass.  17.  Where  one  swearing 
as  to  a  material  fact  denies  that  he  had 
made  statements  different  from  his  testi- 
mony, a  charge  of  perjury  may  be  ba«ed  up- 
on such  denial:  People  v.  Barry,  63  Cal.  C3. 
Where  one  willfully  testifies  upon  a  trial 
that  he  has  not  made  certain  statements 
concerning  a  matter  material  to  the  case, 
when  in  fact  such  statements  were  made  by 
him  on  the  trial  of  another  case,  he  is  guil- 
ty of  perjury,  though  the  statements  made 
were  immaterial  in  the  first  case:  State  v. 
Mooney,  65  Mo.  494.  The  false  statement 
must  Ije  willfully  and  corruptly  made.  Ac- 
cidental and  unintentional  false  swearing  is 
not  perjury:  Bell  v.  Senneflf,  83  111.  122;  Nel- 
son V*  State,  32  Ark.  192;  United  States  v. 
Passniore,  4  Dall.  378.  If  a  witness  state 
the  truth  to  the  writer  of  an  affidavit,  but 
the  statement  is  written  out  erroneously,  the 
witness  is  not  guilty  of  perjury  in  swearing 
to  such  affidavit,  if  he  did  not  know  it  con- 
tained the  false  statements:  Jesse  v.  State, 
20  Ga.  156. 

Petitioner  in  insolvency  under  the  act  of 
1880  is  guilty  of  perjury  in  verifying  his  pe- 
tition, schedule,  and  inventory  if  he  willful- 
ly omits  from  his  schedule  any  of  his  prop- 
erty: I»eople  V.  Piatt,  67  Cal.  21. 

Perjury:  See  85  Am.  Dec.  488  501,  note. 

Doctrine  of  materiality  in  the  law  of 
perjury:  See  an  able  article  bearing  this 
title  in  3  Crim.  Law  Mag.  459. 

Kot  confined  to  actions  in  courts.- The 
word  "case,"  used  in  statutes  defining  the 
crime  of  perjury,  is  not  confined  to  suits  or 
proceedings  strictly  in  court.  There  are 
many  instances  where  the  laws  authorize 
an  oath  to  be  administered  when  no  suit 
is  pending,  and  the  willful  taking  of  a  fnl^e 
oath  in  such  instances  is  perjury:  United 
States  V.  Volz,  14  Blatchf.  15.  But  the  of- 
ficer or  tribunal  administering  the  oath  muRt 
have  legal  and  competent  authority  to  do 
so,  or  the  person  taking  the  oath  cannot  be 
convicted,  however  false  the  statement  may 
be:  Van  Dusen  v.  People,  78  111.  G45;  Bigger- 
stafiE  V.  Commonwealth,  11  Bush,  169;  Peo- 
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pie  T.  Cohen,  118  Cal.  74.  See  section  121 
as  to  oaths  administered  in  an  irregular 
manner. 

In  Ex  parte  Caipenter,  64  Oal.  267,  Car- 
penter appeared  before  a  notary  with  a  deed 
signed  by  one  Bouchard;  the  notary,  not 
knowing  Carpenter,  swore  him,  and  he,  tes- 
tifying that  he  was  Bouchard,  certified  to 
the  acknowledgment.  The  court  held  -  this 
amounted  to  a  probable  cause  for  holding 
Carpenter  for  perjury. 

A  defendant  is  properly  convicted  of  the 
crime  of  perjury,  committed  by  swearing 
falsely  in  an  affidavit  made  by  him  for  the 
purpose  of  being  registered  as  a  legal  voter, 
before  a  deputy  registrar  in  the  city  and 
county  of  San  Francisco:  People  v.  Waite, 
102  qal.  251. 

Indictment  or  information:  See  sec. 
96(>.  If  the  indictment  charge  that  defend- 
ant in  a  certain  proceeding,  describing  it, 
*'did  willfully,  corruptly,  and  falsely  swear," 
etc.,  but  does  not  allege  that  the  perjury 
was  committed  "feloniously,"  it  is  neverthe- 
less sufficient:  People  v.  Parsons.  6  Cal.  487. 
The  indictment  should  aver  that  the  false 
oath  was  made  before  an  officer  having  au-  i 
thority:  State  v.  Dayton,  23  N.  J.  L.  19;  53 
Am.  Dec.  270;  People  v.  Dunlap,  113  Cal. 
72;  People  v.  Cohen,  117  Cal.  74.  If  the  in- 
formation shows  the  administering  of  the 
oath,  that  it  was  before  a  person  duly  au- 
thorized, in  a  case  in  which  it  was  properly 
administered,  and  that  the  statement  was 
willfully  false  and  in  a  material  matter,  it 
will  be  sufficient,  although  the  pleading  does 
not,  in  so  many  words,  say  the  matter  was 
material:  People  v.  Kelly,  59  Cal.  372. 

Criminal  pleading  of  an  offense  of  perjury 
may  either  set  forth  the  nature  of  the  issue 
and  evidence  thereon,  so  that  its  materiality 
may  be  seen  as  matter  of  law,  or  it  may 
merely  show  an  action  at  issue  in  a  court  of 
competent  jurisdiction,  the  testimony  given 
and  its  willful  and  felonious  falsity,  coupled 
with  an  averment  that  it  was  material  to 
the  issue:  People  v.  Ah  Bean,  77  Cal.  12. 

Au  indictment  charging  the  di'fendant 
with  false  swearing  contrary  to  his  oath, 
knowing  the  same  to  be  false,  but  not  stat- 
ing in  the  charging  part  of  the  indictment 
that  he,  "willfully  and  contrary  to  such 
oath,  stated  as  true  a  material  matter 
which  he  knew  to  be  false,"  is  fa  tall  v  de- 
fective:   People    V.    Turner.    122    Cal.   670. 

64 


A  statement  in  the  concluding  part  of  the 
indictment,  "whereby  he.  the  said"  defend- 
ant, "did  then  and  there,  as  aforesaid,  wili-^ 
fully,  corruptly,  contrary  to  his  oath,  and 
knowing  his  testimony  to  be  false,  swear 
falsely  and  felonioualy,  commit  perjury."* 
is  but  a  mere  concluaion  of  law,  and  doe» 
not  avail  to^cnre  the  defect  in  the  charging: 
part  of  the  indictment:  People  T.  Turner,. 
122  Cal.  679. 

Indictments  and  Infonnaticns:  See  Pco> 
pie  V.  Hitchcock,  101  Cal.  482. 

Evldance.— On  the  trial  the  prosecution 
may  prove  by  oral  evidence  what  the  de- 
fendant swore  to.  in  respect  to  which  the 
charge  of  perjury  ia  made:  People  v.  Curtis, 
50  Oal.  95;  Nelson  v.  State,  32  Ark.  192. 
Though  the  reporter's  notes  are  prima  facie 
evidence  of  the  testimony  given,  yet  such 
notes  are  inadmissible  where  the  testimony 
was  taken  through  an  interpreter:  People  v» 
Lee  Fat,  54  Cal.  527.  See,  also,  People  v. 
r^ra  You.  97  Cal..  224.  Evidence  that  de- 
fendant was  intoxicated  at  the  time  of  the 
happening  of  the  transaction,  in  reference 
to  which  he  is  charged  with  having  testified 
falsely,  is  proper,  in  order  to  determine 
whether  he  knowingly  testified  falsely: 
Lytic  V.  State,  31  Ohio  St.  196.  A  record 
of  acquittal  of  a  charge  of  perjury  has  been 
held  to  be  conclusive  evidence  that  the  mat- 
ter testified  to  was  true:  Bell  v.  Sennefif, 
83  111.*  122.  In  this  state  perjury  must  be 
proved  by  the  testimony  of  two  witnesses, 
or  one  witness  and  corroborating  circum- 
stances: Code  Civ.  Proc,  sec.  1063;  see.  al- 
so. People  V.  Young,  31  Cal.  563;  People  v. 
Quinn,  18  Cal.  122;  Ex  parte  McCarthy,  2> 
Cal.  396;  People  v.  Green,  54  Cal.  592;  Peo- 
ple V.  Wells,  108  Cal.  631;  and  evidence  of 
circumstances  aloiie,  without  the  positive 
testimony  of  a  witness  to  facts  absolutely 
incompatible  with  the  innocence  of  the  ac- 
cused, is  insufficient  to  justify  a  conviction: 
People  V.  Porter,  104  Cal.  415.  The  materi- 
ality of  the  evidence  must  be  established  by 
the  evidence  of  the  prosecution  as  fully  and 
completely  as  any  other  element  in  the  caser 
People  V.  Ah  Sing,  95  Cal.  657.  See,  also. 
People  V.  Lem  You,  97  Cal.  224. 

In  In  re  Howell,  114  Cal.  250,  there  was 
no  showing  of  willful  failure  and  refusal  to 
exercise  an  honest  judgment  on  the  part  of 
a  bank  cashier  held  for  perjury  in  swearings 
before  the  bank  commissioners  to  a  state- 
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ment  of  the  loans  and  discountB  of  the  bank 
at  their  face  value,  and  it  was  held  that 
there  was  no  reasonable  or  probable  cause 
for  his  commitment. 

E-vidence  of  perjury:  See  85  Am.  Dec. 
488-501.  note. 

Instmction.— It  is  error  to  charge  the 
jury  on  a  trial  for  perjury,  that  before  they 
can  belieye  a  certain  witness  they  must  be 
entirely  satisfied  beyond  a  reasonable  doubt; 
the  witness  is  not  on  trial  for  perjury,  and 
that  he  testifies  falsely  in  order  to  conyict 


the  accused  need  be  proved  only  by  a  pre- 
ponderance of  evidence;  People  v.  Mitchell, 
(S3  Cal.  480. 

It  is  the  duty  of  the  court  to  instruct  the 
jury  as  to  what  facts  would  show  material 
testimony:  People  v.  Lem  You,  97  Cal.  224. 
The  materiality  of  the  alleged  false  testi- 
mony is  always  a  question  for  the  court 
and  not  for  the  jury:  People  v.  Lem  You, 
97  Cal.  224.  For  erroneous  instruction,  see 
People  V.  Brown.  74  Cal.  306. 


118a.  False  affidavits  as  to  what  affiant  will  testify. 

Sec.  118a.  Any  person  who,  in  any  affidavit  taken  before  any  person  au- 
thorized to  administer  oaths,  swears,  affirms,  declares,  deposes,  or  certifies  that 
he  will  testify,  declare,  depose,  or  certify  before  any  competent  tribunal,  officer, 
or  person,  in  any  case  then  pending  or  thereafter  to  be  instituted,  in  any  par- 
ticular manner,  or  to  any  particular  fact,  and  in  such  affidavit  willfully  and 
contrary  to  such  oath  states  as  true  any  material  matter  which  he  knows  to  be 
false,  is  guilty  of  perjury.  In  any  prosecution  under  this  section,  the  subse- 
quent testimony  of  such  person,  in  any  action  involving  the  matters  in  such 
affidavit  contained,  which  is  contrary  to  any  of  the  matters  in  such  affidavit  con- 
tained, shall  be  conclusive  evidjence  that  the  matters  in  such  affidavit  were 
false.     [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July 

1,  1901.] 

Gommissionen'    note.— "The    object    of      false  affidavits  respecting  the  facts  to  which 
the  section  is  to  punish  as  for  perjury  those      they  will  testify." 
persons  who  foment    litigation  by  making 

119.  Oath  defined. 

Sec.  119.  The  term  "oath,"  as  used  in  the  last  two  sections,  includes  an 
affirmation  and  every  other  mode  autliorized  by  law  of  attesting  the  truth  of 
that  which  is  stated.  [Commissioners'  Amendment,  approved  March  16,  1901;. 
took  effect  July  1,  1901.J 

Manner  of  administering  oath. — ^That  form  of  oath  or  affirmation  is  required: 
mode  of  sweartng  which  the  witness  believes  Code  Civ.  Proc,  sees.  2093-2097;  see,  also» 
most  obligatory  may  be  adopted.    No  special      sec.  121,  post. 

120.  Oath  of  office. 

Sec.  120.     So  much  of  an  oath  of  office  as  relates  to  the  future  performance 
of  official  duties  is  not  such  an  oath  as  is  intended  by  the  two  preceding  sections. 
Oath  of  office:  See  Pol.  Code,  sec.  904  et    seq. 

I 

121.  Irreg^ularity  of  administering. 

Sec.  121.  It  is  no  defense  to  a  prosecution  for  perjury  that  the  oath  was  ad- 
ministered or  taken  in  an  irregular  manner,  or  that  the  person  accused  of  perjury 
did  not  go  before,  or  was  not  in  the  presence  of,  the  officer  purporting  to  admin- 
ister the  oath,  if  such  accused  caused  or  procured  such  officer  to  certify  that 
the  oath  had  been  taken  or  administered.  [Commissioners'  Amendment,  ap- 
proved March  16,  1901;  took  effect  July  1,  1901.] 
Penal  Code— 5  ^ 
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Commisgloners*  note.— "In  many  in- 
stances  persons  prosecuted  for  perjury  have 
«scaped  on  the  ground  that  they  did  not  in 
fact  go  before  the  officer  and  take  the  oath, 
though  they  admitted  signing  it  and  caus- 
ing it  to  be  sent  to  the  officer  with  the  in- 
tention that  he  should  certify  to  it,  and  that 
it  should  be  represented  and  used  as  Talld. 
The  amendment  is  intended  to  cut  off  de- 
fenses of  this  character,  and  to  make  one 
answerable  as  for  perjury  who  causes  what 
appears  to  be  his  yeri6ed  statement  to  be 
certified  and  circulated  as  suclv." 

scanner    of    administering    oath:    Se^ 
'note  to  sec.   119.    Irregularity  of  adminis- 
tering oath  no  defense:  Ex  parte  Carpenter, 
64  Cal.  267. 

"3  Wharton's  Criminal  Law,  sees.  2205- 
2207.  Two  classes  of  cases  are  important 
to  be  considered.  One  class  is  where  an 
oath  is  administered  in  an  irregular  manner, 
but  the  person  taking  it  supposes'  at  the 
time  that  all  the  formalities  of  law  are  be- 
ing complied  with.  Such  were  the  circum- 
stances in  People  v.  Cook,  8  N.  Y.  67,  59 


Am.  Dec.  451,  where  challenged  voters  were 
sworn  upon  a  copy  of  Watt's  Psalms  and 
Hymns,  the  book  being  supposed  to  be  the 
Bible.  As  to  these  cases  the  decision  in  Peo' 
pie  V.  Cook,  8  N.  Y.  67,  59  Am.  Dec.  461, 
is  that  the  oath  is  yaiid,  and  the  party 
is  as  amenable  to  the  consequences  of  per- 
jur>'  as  if  it  had  been  administered  in 
strict  conformity  to  the  statute.  Another 
class  of  cases  is  where  the  person  taking 
the  oath  evades  some  ^rmality  of  the  oath 
with  intent  to  escape  its  obligation;  as 
where  he  kisses  his  thumb  instead  of  the 
book.  In  these  cases  his  fraud  should  not 
be  permitted  to  secure  him  against  punish- 
ment. The  section  in  the  text  therefore  pre- 
scribes the  same  rule  for  both  classes": 
Code  commissioners'  note. 

But  this  section  has  reference  to  some 
mere  informality  in  the  substance  of  the 
oath,  and  does  not  excuse  the  necessity  of 
an  oath  in  substantial  form  administered  by 
a  person  of  competent  authority:  People  t. 
Cohen,  118  Cal.  74,  80. 


122.  Incompetency  of  witness  no  defense. 

Sec.  122.  It  is  no  defense  to  a  prosecution  for  perjury  that  the  accused  vtsis 
not  competent  to  give  the  testimony,  deposition,  or  certificate  of  which  false- 
hood is  alleged.  It  is  suflBcient  that  he  did  give  such  testimony  or  make  8U(-h 
deposition  or  certificate. 

Incompetency  of  witness  is  no  defense:  Es  parte  Carpenter,  64  Cal.  267. 

123.  Knowledge  of  materiality  of  testimony  not  necessary. 

Sec.  123.  It  is  no  defense  to  a  prosecution  for  perjury  that  the  accused  did 
not  know  the  materiality  of  the  false  statement  made  by  him;  or  that  it  did  not, 
in  fact,  affect  the  proceeding  in  or  for  which  it  was  made.  It  is  sufficient  that 
it  was  material,  and  might  have  been  used  to  affect  such  proceeding. 

124.  Making  depositions,  etc.,  when  deemed  complete. 

Sec.  124.  The  making  of  a  deposition,  affidavit,  or  certificate  is  deemed  to  be 
complete,  within  the  provisions  of  this  chapter,  from  the  time  when  it  is  deliv- 
ered by  the  accused  to  any  other  person,  with  the  intent  that  it  be  uttered 
or  published  as  true.  [Commissioners'  Amendjnent,  approved  March  16,  1901; 
took  effect  July  1, 1901.] 

■ 

"Deposition"  includes  affidavit:  People  in  insolvency  is  completed  when,  at  the  in- 
V.  Robles,  117  Cal.  681.  Perjury  in  mak-  stance  of  the  defendant,  the  papers  are  filed 
ing  a  false  oath  to  a  petition  and  schedule      in  court:  People  v.  Maxwell,  118  Cal.  50. 

125.  statement  of  that  which  one  does  not  know  to  be  true. 

Sec.  125.  An  unqualified  statement  of  that  which  one  does  not  kno\v  to  be 
true  is  equivalent  to  a  statement  of  that  which  one  knows  to  be  false. 
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Chap,  v.] 


Perjury  and  Subornation  of  Perjury. 


§§  126-129 


ITiKjualifled  statement  not  known  to 
l>e  true.— This  Bection  is  not  intended  to  de- 
fine the  crime  of  perjury,  but  must  be  read 
in  connection  with  section  118,  ante,  and, 
■ao  read,  is  designed  to  include  cases  where 
a  witness  willfully  testifies  to  matters  of 
which  he  knows  that  he  has  no  knowledge. 
The  "willfur*  element  is  essential    to  the 


crime;  and  an  instruction  ignoring  the  crim- 
inal intent,  and  an  instruction  basing  crimi- 
nality solely  on  the  anqualified  method  of 
testimony  is  erroneous.  An  honest  mistake 
is  not  perjury,  nor  even,  it  seems,  a  reck- 
less disregard  of  truth  without  a  belief  in 
the  falsehood  of  his  statement:  People  t. 
Von  Tiedeman,  120  Cal.  128. 


126.  Punishment  of  perjury. 

Sec.  126.  Perjury  is  punishable  by  imprisonment  in  the  state  prison  not  less 
than  one  nor  more  than  fourteen  years. 

127.  Subornation  of  perjury. 

Sec.  127.  Every  person  who  willfully  procures  another  i)erson  to  commit 
perjury  is  guilty  of  subornation  of  perjury,  and  is  punishable  in  the  same  man- 
ner as  he  would  be  if  personally  guilty  of  the  perjury  so  procured. 

It  is  essential  that  the  indictment  should 


Subornation  of  perjury.— To  constitute 
the  crime  of  subornation  of  perjury,  the 
party  charged  must  haye  procured  the  com- 
mission of  the  perjury  by  inciting,  instigat- 
ing, or  persuading  the  guilty  party  to  com- 
mit the  crime.  Accordingly,  it  has  been  de- 
cided that  to  call  a  witness  knowing  that 
he  will  testify  falsely  is  not  sufficient  to  con- 
stitute- this  crime:  Commonwealth  v.  Doug- 
lass, 5  Met.  241;  2  Wharton's  Criminal  Law, 
Sth  ed.,  sec.  1329.  « 

Indictment,  sufficiency  of.— It  is  suf- 
ficient to  charge  the  commission  of  the  of- 
fense by  a  general  ayerment,  and  it  is  not 
necessary  that  the  particular  fact  which  the 
defendant  attempted  to  procure  the  witness 
to  swear  to  should  be  specifically  stated: 
State  V.  Holding,  1  McCord,  31;  Tremain 
P.  C.  1G9;  see,  also,  Elkin  v.  People,  28  N. 
Y.  177. 


not  only  aver  that  the  statements  made  by 
the  witness  were  false  in  fact,  and  that  he 
knew  them  to  be  false,  but  should  also  arer 
that  the  party  procuring  him  to  make  those 
statements  knew  that  they  would  be  inten- 
tionally and  willfully  false  on  the  part  of 
the  witness.  All  the  essential  elements  in 
the  crime  of  perjury  must  be  stated:  People 
v.  Ross,  108  Cal.  425. 

Attempt  to  suborn  perjury  is  not  the 
generic  name  of  any  class  of  offenses,  and 
if  the  information  or  indictment  does  not 
allege  facts  constituting  a  crime,  it  is  de- 
murrable: People  V.  Thomas,  63  Cal.  482. 

A^civil  action  will  not  lie  for  suborning 
a  witness  to  swear  falsely  in  a  criminal 
prosecution  against  the  plaintiff:  Taylor  y. 
Bidwell,  65  Cal.  489. 


128.  Froenring  the  execution  of  innocent  person. 

Sec.  128.  Every  person  who,  by  willful  perjury  or  subornation  of  perjury, 
procures  the  conviction  and  execution  of  any  innocent  person,  is  punishable  b} 
death. 


"This  section  Is  founded  on  the  eighty- 
third  of  the  crimes  and  punishment  act, 
which  declares  that  any  person  so  procuring 
the  conviction  and  execution  of  an  innocent 
person  'shall  be  deemed  guilty  of  murder.' 
The  pffense  certainly  does  not  fall  within 


any  known  definition  of  murder,  and  is  re- 
pugnant to  the  definition  of  murder  given  in 
our  statutes.  The  commission  have  there- 
fore deemed  it  advisable  to  omit  the  words 
quoted,  and  to  affix  the  punishment  to  the 
act  itself":  Commissioners*  note. 


129.  False  returns  or  reports  under  oath,  or  apparently  so. 

Sec.  129.     Every  person  who,  being  required  by  law  to  make  any  return, 
statement,  or  report,  under  oath,  willfully  makes  and  delivers  any  such  return, 
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statement,  or  report,  purporting  to  be  under  oath,  knowing  the  same  to  be  false 
in  any  particular,  is  guilty  of  perjury,  whether  such  oath  was  in  fact  taken  or  not. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1^ 
1901.] 

« 

CHAPTER  VI. 

FALSIFYING  EVIDENCE. 

Sec.  182.  Oftering  fahe  evidence. 

Sec.  133.  DeceiTiug  a  witness. 

Sec.  134.  Preparing  false  evidence. 

Sec.  135.  Destroying  evidence. 

Sec.  136.  Presenting  or  dissuading  witness  from  attending. 

Sec.  137.  Bribing  witnesses. 

Sec.  138.  Witness  receiving  or  offering  to  receive  bribes. 

132.  Offering  false  evidence. 

Sec.  132.  Every  person  who,  upon  any  trial,  proceeding,  inquiry,  or  investi- 
gation whatever,  authorized  or  permitted  by  law,  offers  in  evidence,  as  genuine^ 
or  true,  any  book,  paper,  document,  record,  or  other  instrument  in  writing,, 
knowing  the  same  to  have  been  forged  or  fraudulently  altered  or  antedated,  is. 
guilty  of  felony. 

See  note  to  sec.  138. 

133.  Deceiving  a  witness. 

Sec.  133.  Every  person  who  practices  any  fraud  or  deceit,  or  knowingly 
makes  or  exhibits  any  false  stp-tement,  representation,  token,  or* writing,  to  any 
witness  or  person  about  to  be  called  as  a  witness  upon  any  trial,  proceeding,, 
inquiry,  or  investigation  whatever,  authorized  by  law,  with  intent  to  affect  the- 
testimony  of  such  witness,  is. guilty  of  a  misdemeanor. 

134.  Preparing  false  evidence. 

Sec.  134.  Every  person  guilty  of  preparing  any  false  or  antedated  book, 
paper,  record,  instrument  in  writing,  or  other  matter  or  thing,  with  intent  to. 
produce  it,  or  allow  it  to  be  produced  for  any  fraudulent  or  deceitful  purpose, 
as  genuine  or  true,  upon  any  trial,  proceeding,  or  inquiry  whatever,  authorized 
by  law^  is  guilty  of  felony. 

135.  Destroying  evidence. 

Sec.  135.  Every  person  who,  knowing  that  any  book,  paper,  record,  instru- 
ment in  writing,  or  other  matter  or  thing,  is  about  to  be  produced  in  evidence- 
upon  any  trial,  inquiry,  or  investigation  whatever,  authorized  by  law,  willfully 
destroys  or  conceals  the  same,  with  intent  thereby  to  prevent  it  from  being  pro- 
duced,  is  guilty  of  a  misdemeanor. 

136.  Preventing  or  dissuading  witness  from  attending. 

Sec.  136.  Every  person  who  willfully  prevents  or  dissuades  any  person  who- 
is  or  may  become  a  witness,  from  attending  upon  any  trial,  proceeding,  or  in-- 
quiry  authorized  by  law,  is  guilty  of  a  misdemeanor. 
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Disfliiading  witness  from  appearing.^  materiality  of  the  testimony  of  the  witne^sa 

TTo  dissuade    a  witness    from    attending  a  dissuaded     from     attending    need    not    be 

trial    is  undoubtedly  a    contempt  of    court,  proved;  State  t.  Early,  3  Harr.  (Del.)  562; 

for  which  a  party  may  be  punished.    It  is  Commonwealth  v.  Reynolds,  14  Gray,  87;  74 

also  a  criminal   act,  puni^able  by  indict-  Am.  Dec.  665.    Nor  is  it  necessary  to  show 

meut:  2  Wharton's  Criminal  Law,  8th  ed.,  that  the  witness  was  summoned  or  required 

«ec.  1333;  State  v.  Carpenter,  20  Vt.  9.    The  to  appear:  Id. 

137.  Bribing  witnesses. 

Sec.  137.  Every  person  who  gives  or  offers,  or  promises  to  give,  to  any  wit- 
ness, or  person  about  to  be  called  as  a  witness,  any  bribe,  upon  any  understand- 
ing or  agreement  that  the  testimony  of  such  witness  shall  be  thereby  influenced, 
or  who  attempts  by  any  other  means  fraudulently  to  induce  any  person  to  give 
false  or  withhold  true  testimony.,  is  guilty  of  a  felony.  [Amendment,  approved 
March  30,  1874;  Amendments  1873-74,  425;  took  effect  July  1,  1874.] 

Offering  to  bribe  witness:  See  Jackson         The  offense  was  originally  declared  a  mia- 
T.  State,  43  Tex.  421;  and  State  t.  Hughes,      demeanor. 
43  Tex.  618;  People  v.  Fong  Ching,  78  Cal. 
169. 

138.  Witness  receiving  or  offering  to  receive  bribe. 

Sec.  138.  Every  person  who  is  a  witness,  or  is  about  to  be  called  as  such, 
who  receives^  or  offers  to  receive,  any  bribe,  upon  any  understanding  that  his 
testimony  shall  be  influenced  thereby,  or  that  he  will  absent  himself  from  the 
trial  or  proceeding  upon  which  his  testimony  is  required,  is  guilty  .of  a  felony. 
[Amendment,  approved  March  30,  1874;  Amendments  1873-74,  425;  took  effect 
July  1,  1874.] 


««' 


'The  preceding  chapter  Is  founded  upon      crimes  and  punishment  act,  as  amended  by 
section  3  of  the  act  of  April  27,  1863  (Stata.      the  act  cited":  Commissioners*  note. 
1803,  p.  645),  and  sections  84  and  86  of  the 

CHAPTER  VIL 

OTHER  OFFENSES  AGAINST  PUBLIC  JUSTICE. 

8ec.  142.  Officer  refusing  to  arrest  parties  charged  with  crime. 

8ec.  148.  Public  administrator,  neglect  or  yiolation  of  duty  by. 

Sec.  144.  ReceiTing  fee  for  seryices  in  arresting  fugitives. 

Sec.  145.  Delaying  to  take  person  arrested  before  magistrate. 

Sec.  140.  Making  arrests,  etc.,  without  lawful  authority. 

Sec.  147.  Inhumanity  to  prisoners. 

Sec.  148.  Resisting  public  officers. 

Sec.  149.  Assault,  etc.,  by  officers,  under  color  of  authority. 

Sec.  150.  Refusing  to  aid  officers  in  arrest,  etc. 

Sec.  151.  Taking  extrajudicial  oaths.    [Repealed.] 

Sec.  152.  Administering  extrajudicial  oaths.    [Repealed.] 

Sec.  153.  Compounding  crimes.  * 

Sec.  154.  Debtor  fraudulently  concealing  his  property. 

Sec.  155.  Defendant  fraudulently  concealing  his  property. 

Sec.  156.  Fraudulent  pretenses  relative  to  birth  of  infant. 

Sec.  157.  Substituting  one  child  for  another. 

Sec.  158.  Common  barratry  defined— How    punished. 

Sec.  159.  What  proof  is  required. 
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Sec.  159a«  AdTertising  procuring  of  dWorce. 

Sec.  100.    MiscoDduct  by  attorneys. 

Sec.  161.    Buying  demands  or  suit  by  an  attorney. 

Sec.  161a.  Falsely  adTertising  one's  self  as  entitled  to  practice  law. 

Sec.  162.  Attorneys  forbidden  to  defend  prosecutions  carried  on  by  their  partners  or 
formerly  by  themselves. 

Sec.  163.    Limitation  of  preceding  section. 

Sec.  164.    Grand  juror  acting  after  challenge  has  been  allowed. 

Sec.  165.    Bribing  boards  of  superyisors,  etc. 

Sec.  166.    Criminal  contempts. 

Sec.  167.    False  certificates  by  public  officers. 

Sec.  -168.    Disclosing  fact  of  indictment  having  been  found. 

Sec.  169.    Disclosing  what  transpired  before  the   grand   jury. 

Sec.  170.    Maliciously  procuring  search-warrant. 

Sec.  171.    Unauthorized  communication  with  convict. 

Sec.  171a.  Bringing  narcotics,  intoxicants,  weapons,  or  explosives  to  or  in  the  vicinity 
of  state  prisons,  jails,  or  other  reformatories. 

Sec.  171b.  Coming  of  ex-convict  in  night-time  upon  grounds  of  state  prieon  or  reforma- 
tory. 

Sec.  171c.  Tramp,  vagrant,  or  associate  of  thieves  coming  into  or  upon  the  grounds  of 
state  reformatory. 

Sec.  172.     Keeping  liquor  within  two  miles  of  state  prison. 

Sec.  173.    Importing  foreign  convicts. 

Sec.  174.    Bringing  Chinese  into  the  state. 

Sec.  175.    Separate  and  distinct  prosecution. 

Sec.  176.    Omission  of  duty  by  public  officer. 

Sec.  177.    Offense  for  which  no  penalty  is  prescribed. 

Sec.  180.    County  treasurer  receiving  private  moneys  on  deposit. 

Sec.  180a.  Bringing  contraband  articles  into  prisons. 

Sec.  181.    Involuntary    servitude — Ownership  of  person. 

142.  Officer  refuting  to  receive  or  arrest  parties  charged  with  crime. 

Sec.  142.  Every  sheriflf,  coroner,  keeper  of  a  jail,  constable,  or  other  peace 
officer,  who  willfully  refuses  to  receive  or  arrest  any  person  charged  with  a 
criminal  offense,  is  punishable  by  fine  not  exceeding  five  thousand  dollars,  and 
imprisonment  in  the  county  jail  not  exceeding  five  years. 

143.  Public  administrator,  neglect  or  violation  of  duty  by. 

Sec.  143.  Every  person  holding  the  office  of  public  administrator,  who  will- 
fully refuses  or  neglects  to  perform  the  duties  thereof,  or  who  violates  any  pro- 
vision of  law  relating  to  his  duties  or  the  duties  of  his  office,  for  which  some 
other  punishment  is  not  prescribed,  is  punishable  by  fine  not  exceeding  five 
thousand  dollars,  or  imprisonment  in  the  county  jail  not  exceeding  tvf^o  years, 
or  both. 

Stats.  1851,  p.  488,  sec.  303. 

144.  Receiving  fee  for  services  in  arresting  fugitives. 

Sec.  144.  Every  person  who  violates  any  of  the  provisions  of  section  fifteen 
hundred  and  fifty-eight  is  guilty  of  a  misdemeanor. 

The  section  referred  to  relates  to  fees  or      and    securing  the  extradition  of    fugitives 
compensation  allowed  per^-ons  for  pursuing      from  justice. 
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145.  Delaying  to  take  person  arrested  before  magistrate. 

Sec.  145.  Every  public  officer  or  other  person,  having  arrested  any  person 
npon  a  criminal  charge,  who  willfully  delays  to  take  such  person  before  a  magis- 
trate having  jurisdiction,  to  take  his  examination,  is  guilty  of  a  misdemeanor. 

"This  section  is  intended  to  enforce  the  by    the    general    provisions    elsewhere    re- 

well-understood  duty  of  officers  or  private  ported  (sec.  170),  making  it  a  misdemeanor 

perM>ns  who    have  made    arrests.    The  ar-  for  an  officer  willfully  to  omit  an  official 

rested  person  is  entitled  to  a  speedy  hearing  duty.    But  there  would  still  remain  cases  in 

upon  the  charge  preferred  against  him.    The  which  a    private    person  is  authorised    to 

subject   might,  indeed,   be  considered  cov-  make  an  arrest":  Commissioners*  note, 
ered,  so  far  as  public  officers  are  concerned, 

146.  Making  arrests,  ete.,  without  lawful  authority. 

Sec.  146.  Every  public  officer,  or  person  pretending  to  be  a  public  officer, 
who,  under  the  pretense  or  color  of  any  process  or  other  legal  authority,  arrests 
any  person,  or  detains  him  against  his  will,  or  seizes  or  levies  upon  any  prop- 
erty, or  dispossesses  anyone  of  any  lands  or  tenements,  without  a  regular  pro- 
cess or  other  lawful  authority  therefor,  is  guilty  of  a  misdemeanor. 

147.  Inhumanity  to  prisoners. 

Sec.  147.  Every  officer  who  is  guilty  of  willful  inhumanity  or  oppression 
toward  any  prisoner  under  his  care  or  in  his  custody  is  punishable  by  fine  not 
exceeding  two  thousand  dollars,  and  by  removal  from  office. 

See  note  to  sec.  149. 

148.  Resisting  public  offieers. 

Sec.  148.  Every  person  who  willfully  resists,  delays,  or  obstructs  any  pub- 
lic officer  in  the  discharge  or  attempt  to  discharge  any  duty  of  his  office,  when 
no  other  punishment  is  prescribed,  is  punishable  by  fine  not  exceeding  five 
thousand  dollars,  and  imprisonment  in  the  county  jail  not  exceeding  five  years. 

Besisting  officers:  Sec.  69,  and  note.  the  offense  was  committed  in  the  county: 

Indictment  under  this  section  must  show  People  t.  Craig,  59  CaL  370. 

that  the  warrant  of  arrest  which  the  con-  For  sufficient  information  for  resistance 

stable  was  trying  to  serve  at  the  time  he  of  public  officer  in  making  arrest,  see  Peo- 

was  resisted  was  issued  by  a  Justice  having  pie  v.  Hunt,  120  Oal.  281. 
jurisdiction  to  issue  the  warrant,  and  that 

149.  Assaults,  etc.,  by  officers,  under  color  of  authority. 

Sec.  149.  Every  public  officer  who,  under  color  of  authority,  without  lawful 
necessity,  assaults  or  beats  any  person,  is  punishable  by  fine  not  exceeding  five 
thousand  dollars,  and  imprisonment  in  the  county  jail  not  exceeding  five  years. 

Officer,  liability  of,  for  assaulting  per-  not  compelled  to  submit  to  any  unreasona- 

8on  under  color  of  authority.— An  officer  ble  or  unnecessary  violence.    Notwithstand- 

in  the  service  of  criminal  or  other  process  ing  a  person  may  have  violated  the  law, 

is  not  justified  in  the  use  of  excessive  vio-  he  does  not  for  that  reason  forfeit  all  right 

lence,  unless  necessary  in  order  to  properly  to  self -protection.    The  object  of  this  section 

discharge  the  duties  imposed  upon  him.    In  is  to    prevent  officers    from  assaulting  or 

arresting  a  person,  or  in  the  performance  beating  persons,  and  in  justification  thereof 

of  any  official  act,  great  care  should  be  tak-  asserting  that  it  was  done  under  the  color 

en  to  use  only  such  force  as  may  be  neces-  of  the  authority  imposed  upon  them  by  vir- 

sary     A  person,  although  a  wrongdoer,  is  tue  of  such  officew    The  extent  to  which  a 
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wrongdoer  is  justified  in  repelling  any  ex- 
cessive violence  is  well  illustrated  by  the 
case  of  People  v.  Gulick,  Hill  &  D.  229. 
The  defendant  was  indicted  for  an  assault 
and  battery  upon  one  Catherine  Peck.  De- 
fendant, claiming  to  be  a  special  deputy,  at- 
tempted to  remove  certain  furniture  belong- 
ing to  the  husband  of  Catherine,  that  had 
been  levied  upon  by  him  by  virtue  of  a 
cojirt-martial's  warrant,  when  she  assaulted 
him,  and  to  protect  himself  he  committed 
the  assault  complained  of.  It  appeared  that 
the  defendant,  being  a  nonresident  of  the 
state,  was  not  authorized  to  act  as  special 
deputy,  and  that  his  appointment  was  for 
that  reason  void.  The  recorder  charged  the 
jury  that  the  defendant  having  no  author- 
ity to  act  as  special  deputy,  he  was  a  tres- 
passer in  entering-  Peck's  house;  and  that 
Mrs.  Peck  had  a  right  to  resist  the  execu- 
tion of  the  warrant,  and  that  defendant 
was  liable  to  conviction  for  an  assault  if 
he  exercised  the  least  force  in  opposition  to 


her  resistance.  On  appeal,  in  reviewing  this 
instruction,  the  court  said:  "It  may  be  ad- 
mitted, for  the  purpose  of  the  decision,  that 
the  defendant  was  a  trespasser  in  entering 
the  house  of  Peck;  but  even  a  trespasser 
is  not  bound  to  sutwiit  quietly  to  unreason- 
able or  unnecessary  violence.  Though  in 
the  wrong  at  the  time,  he  does  not  thereby 
forfeit  all  right  to  self-protection,  nor  lie 
under  obligation  to  give  himself  up,  a  re- 
sistless victim,  to  beating  and  bruising  at 
the  will  of  the  injured  party.  On  the  con- 
trary, he  may,  within  acknowledged  prin- 
ciples, protect  himself  by  force  from  unrea- 
sonable or  wanton  violence  committed  or 
sought  to  be  committed  by  the  party  tres- 
passed upon.  He  can  lawfully  use  no  more 
force  than  is  necessary  and  proper  to  pre- 
vent the  trespass  upon  his  rights":  See  Har- 
rison V.  Hodgson,  10  Barn.  &  C.  445;  1 
Wliarton'a  Criminal  Law,  8th  ed.,  sees.  618- 
650. 


150,  £ef using  to  aid  officers  in  arrest,  etc. 

I  Sec.  150.  Every  male  person  above  eighteen  years  of  age  who  neglects  or 
refuses  to  join  the  posse  comitatus  or  power  of  the  county,  by  neglecting  or 
refusing  to  aid  and  assist  in  taking  or  arresting  any  person  against  whom  there 
may  be  issued  any  process,  or  by  neglecting  to  aid  and  assist  in  retaking  any 
person  who,  after  being  arrested  or  confined,  may  have  escaped  from  such  arrest 
or  imprisonment,  or  by  neglecting  ar  refusing  to  aid  and  assist  in  preventing 
any  breach  of  the  peace,  or  the  commission  of  any  criminal  offenae,  being  thereto 
lawfully  required  by  any  sheriff,  deputy  sheriff,  coroner,  constable,  judge,  or 
justice  of  the  peace,  or  other  officer  concerned  in  the  administration  of  jus- 
tice, is  punishable  by  fine  of  not  less  than  fifty  nor  more  than  one  thousand 
dollars. 


Citizens  aiding  officers  in  making  ar- 
Tests.— It  is  incumbent  upon  every  private 
citizen  to  aid  and  assist  ofBcers  in  the  law- 
ful discharge  of  their  duties.  It  is  as  im- 
perative upon  him  to  render  such  assistance 
SB  it  is  the  duty  of  an  officer  to  preserve 
the  peace.  A  citizen  has  no  discretion 
whatever  in  the  matter,  and  if  he  fails  to 
assist  an  officer  when  required,  he  renders 
himself  liable  to  punishment,  the  same  as 
any  other  person  who  violates  the  law:  Res 
V.  Montgomery,  1  Yeates,  419;  Comfort  v. 
Commonwealth,  5  Whart.  437;  Kegina  v. 
Brown.  1  Car.  &  M.  314;  1  Wharton's  Orim- 
inal  Law,  8th  ed.,  sec.  €52a;  Wharton's 
Criminal  Pleading  and  Practice,  sec,  17, 
note.  In  Kegina  v.  Brown,  1  Car.  &  M.  314, 
it  was  held  that  in  order  to  convict  a  person 


of  refusing  to  assist  an  officer  in  quelling 
a  riot,  three  things  mast  be  proved:  1.  That 
the  officer  saw  a  breach  of  the  peace  com- 
mitted; 2.  That  there  was  a  reasonable  ne- 
cessity for  calling  on  the  defendant  for  his 
assistance;  and  3.  That  when  duly  called 
upon  to  assist  the  defendant,  without  any 
physical  impossibility  or  lawful  excuse,  re- 
fused to  do  so.  Whether  the  aid  of  the  par- 
ty called  upon  would  have  proved  sufficient 
or  useful  is  not  the  criterion;  and  it  is  no 
defense  to  a  party  that  his  aid  would  have 
done  no  good.  In  the  note  to  section  17  of 
Wharton's  Criminal  Pleading  and  Practice, 
eighth  edition,  will  be  found  a  very  able  ex- 
position of  the  law  upon  this  subject,  by 
Judge  King  of  Philadelphia,  on  the  occa- 
■»M*  Philadelphia  riots  in  1844. 


•Chap.  VIL]  Other  Offenses  Against  Public  Justice.  §§  151-154 

151.  Taking  extrajudicial  oaths. 

[Section  151  was. repealed  by  act  approved  March  30,  1874;  Amendments 
1873-74,  425;  took  effect  July  1,  1874.] 

152.  Administering  extrajudicial  oaths. 

[Section  152  was  repealed  by  act  approved  March  30,  1874;  Ameiidments 
1873-74,  425;  took  effect  July  1, 1874.] 

153.  Compounding  crimes. 

Sec.  153.  Every  person  who,  having  knowledge  of  the  actual  commission  of 
a  crime,  takes  money  or  property  of  another,  or  any  gratuity  or  reward,  or  any 
•€ngagement  or  promise  thereof,  upon  any  agreement  or  understanding  to  com- 
pound or  conceal  such  crime,  or  to  abstain  from  any  prosecution  thereof,  or  to 
withhold  any  evidence  thereof,  except  in  the  <»ses  provided  for  by  law  in  which 
•crimes  may  be  compromised  by  leave  of  court,  is  punishable  as  follows: 

1.  By  imprisonment  in  the  state  prison  not  exceeding  five  years,  or  in  a 
county  jail  not  exceeding  one  year,  where  the  crime  was  punishable  by  death 
-or  imprisonment  in  the  state  prison  for  life; 

2.  By  imprisonment  in  the  state  prison  not  exceeding  three  years,  or  in  the 
•county  jail  not  exceeding  six  months,  where  the  crime  was  punishable  by  im- 
prisonment in  the  state  prison  for  any  other  term  than  for  life; 

3.  By  imprisonment  in  the  county  jail  not  exceeding  six  months,  or  by  fine 
not  exceeding  five  hundred  dollars,  where  the  crime  was  a  misdemeanor. 

Knowledge   of   commission   of   crime:  in;;;  a  felony,  and  was  an  indictable  offense 

8ee  People  v.  Bryon,  103  Cal.  676.  at  the^common  law:  Jones  v.  Rice,  18  Pick. 

Compounding  crimes.— To  compound  a  440;  29  Am.  Dec.  612.    In  Keir  v.  Leeman, 

•crime  is  to  agree- not  to  piosecnte  it,  when  6  Q.  B.  308,  it  was  held  that  the  law  wiU 

the  party  so  agreeing  knows  it  to  have  been  permit  a  compromise  of  an  offense,  thongb 

committed:  2  Wharton's  Criminal  Law,  8th  made  the  subject  of  a  cripiinal  prosecution, 

«d.,  sec.  1559;  4  Blackstone's  Commentaries,  for  which  offense  the  injured  party  might 

121-130.    At  the  common  law,  a  party  guil-  recover  damages  in  an  action;  but  if  the 

ty  of  this  crime  was  punishable  as  an  ac-  offense  is  of  a  public  nature,  no  agreement 

cessary.    Where  a    party  received    a  note,  can  be  valid  that  is  founded  on  the  consid- 

signed  by  a  person  guilty  of  larceny,  as  a  eration  of  suppressing  a  prosecution  for  it. 

consideration    for    nonprosecution,    the    of-  On  an  indictment  for  compounding  a  felony, 

fense  was  held  complete:  Commonwealth  v.  the  record  of  the  convict' on  is  prima  facie 

Pease,  16  Mass.  91;  see  Ex  parte  Butt,  13  evidence  of  the  felony,  but  not  conclusive: 

Cox  C.  C.  374.    The  mere  retaking  by  the  State  v.  Duhammel,  2  Harr.  (Del.)  532.    It 

owner  of  stolen  goods  is  no  offense,  unless  is  not  necessary,  however,  that  the  princi- 

there  is  an  agreement  not  to  prosecute  the  pal  offender  should  have  been  convicted  to 

thief:  1  Chitty  on  Criminal  Law,  4;  1  Hale*8  sustain  the  indictment:  People  v.  Buckland, 

Pleas  of  the  Crown,  619;  1  Hawkins*  Pleas  13  Wend.  592. 

•of  the  Crown,  c.  59,  sec.  7;  Regina  v.  Stone,  Aid  or  connivance  of  person  injured  by 

4  Car.  &  P.  379;  Plumer  v.  Smith,  5  N.  H.  crime:  See  81  Am.  Dec.  365-367,  note. 

^53;  22  Am.  Dec.  478.    To  compound  a  mis-  Compromising    certain    offenses:    See 

•demeanor  is  a  perversion    or   defeating  of  sees.  1377-1379,  and  notes. 
i>ublic  justice,  the  same  as  the  compound- 

154.  Debtor  frandnlently  concealing  Ms  property. 

Sec.  154.  Ever}'  debtor  who  fraudulently  removes  his  property  or  effects  out 
of  this  state,  or  fraudulently  sells,  con>?eys,  assigns,  or  conceals  his  property, 
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with  intent  to  defraud,  hinder,  or  delay  his  creditors  of  their  rights,  claims,  or 
demands,  is  punishable  by  imprisonment  in  the  county  jail  not  exceeding  one 
year,  or  by  fine  not  exceeding  five  thousand  dollars,  or  by  both. 

An  insolvent  upon  examination  under      questions    incriminating    him:    Bz    parte 
this  section  cannot  be  compelled  to  answer     Clark,  108  Cal.  352. 

156.  Defendant  fraudulently  concealing  his  property. 

Sec.  155.  Every  person  against  whom  an  action  is  pending,  or  against  whom- 
a  judgment  has  been  rendered  for  the  recovery  of  any  personal  property,  who* 
fraudulently  conceals,  sells,  or  disposes  of  such  property,  with  intent  to  hinder, 
delay,  or  defraud  the  person  bringing  such  action  or  recovering  such  judgment^, 
or  with  such  intent  removes  such  property  beyond  the  limits  of  the  county  in 
which  it  may  be  at  the  time  of  the  commencement  of  8u<;h  action  or  the  render- 
ing of  such  judgment,  is  punishable  as  provided  in  the  preceding  section* 

156.  Fraudulent  pretenses  relative  to  birth  of  infant. 

Sec.  156.  Every  person  who  fraudulently  produces  an  infant,  falsely  pre- 
tending it  to  have  been  bom  of  any  parent  whose  child  would  be  entitled  to* 
inherit  any  real  estate  or  to  receive  a  share  of  any  personal  estate,  ^th  intent 
to  intercept  the  inheritance  of  any  such  real  estate,  or  the  distribution  of  any 
such  personal  estate  from  any  person  lawfully  entitled  thereto,  is  punishable- 
by  imprisonment  in  the  state  prison  not  exceeding  ten  years. 

157.  Substituting  one  child  for  another. 

Sec.  157.  Every  person  to  whom  an  infant  has  been  confided  for  nursing,, 
education,  or  any  other  purpose,  who,  with  intent  to  deceive  «uiy  parent  or 
guardian  of  such  child,  substitutes  or  produces  to  such  parent  or  guardian 
another  child  in  the  place  of  the  one  so  confided,  is  punishable  by  imprisonment 
in  the  state  prison  not  exceeding  seven  years. 

158.  Common  barratry  defined — ^How  punished. 

Sec.  158.  Common  barratry  is  the  practice  of  exciting  groimdless  judicial 
proceedings,  and  is  punishable  by  imprisonment  in  the  county  jail  not  exceed-^* 
ing  six  months,  and  by  fine  not  exceeding  five  hundred  dollars. 

Common  barratry,  in  criminal  law,  is  ^cts  of  misconduct  should  be  set  forth  or 
the  offense  of  frequently  exciting  and  stir-  specified  in  the  indictment;  but  the  defend- 
ring  up  quarrels  and  suits,  either  at  law  or  ant  is  entitled  to  a  note,  before  the  trial,, 
otherwise:  Bouvier's  Law  Dictionary,  tit.  of  the  particular  acts  of  barratry  which  the 
"Barratry";  4  Blackstone's  Commentaries,  prosecution  intend  to  prove  against  him.  A. 
134.  An  indictment  for  this  ofPense  must  failure  to  furnish  such  note  wiU  be  suffi- 
charge  the  offender  with  being  a  common  ^ient  to  justify  the  court  in  refusing  to  pro- 
barrator.  Such  a  person  was  Indictoble  at  ceed  with  the  trial  of  the  indictment:  Com- 
common  law  as  a  nuisance:  OommonweAlth  monwealth  v.  Davis,  11  Pick.  434;  Common- 
V.  Mohn,  5^  Pa.  St.  243;  91  Am.  Dec.  153;  wealth  v.  Pray,  13  Pick.  382.  The  moving 
State  V.  Chitty,  1  Bail.  379.  A  person  can  and  exciting  criminal  prosecutions  is  barra- 
only  be  convicted  of  this  offense  by  the  try,  the  same  as  the  exciting  of  civil  suits: 
showing  a  number  of  distinct  acts  of  mis-  State  v.  Chitty,  1  Bail.  379.  And  it  may  be- 
conduct:  Commonwealth  v.  Davis,  11  Pick,  committed  by  moving  and  exciting  the  com- 
434;  Commonwealth  v.  Pray,  13  Pick.  362;  mencement  of  a  just  suit,  if  the  motive  is  seU 
Commonwealth  v.  Tubbs,  1  Gush.  2.  It  is  fish  or  oppressive:  State  v.  Chitty,  1  Bail.  379. 
not  necessary,  however,  that  the  particular  Whether  three  acts  of  barratry  constituted 
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the  perpetrator  a  common  barrator  was  at  common  barratry,  it  must  appear  that  he 

first  unsettled  in  Massachusetts,  but  it  was  haa  excited  at  least  three  suits  or  proceed* 

subsequently  determined  that  they  did:  Com-  ings  at  law,  with  a  corrupt  or  malicious  in*^ 

monwealth   y.    McCulIoch,    15    Mass.    226;  tent  to  vex  and  annoy:  Sac.  159;  see  Yoor« 

Commonwealth  t.  Tubbs,  1  Gush.  2.    In  this  hees  t.  Dorr.  51  Barb.  5S0. 
state,  before  a  person  can  be  conTicted  oC 

169.  Wliat  proof  is  required. 

Sec.  169.  !N"o  person  can  be  convicted  of  common  barratry  except  npon  proof 
that  he  has  excited  suits  or  proceedings  at  law  in  at  least  three  instances^  and 
with  a  corrupt  or  malicious  intent  to  vex  and  annoy. 

168a.  Advertising  procuring  of  divorce. 

Sec.  159a.  Whoever  advertises,  prints,  publishes,  distributes,  or  circulates,, 
or  causes  to  be  advertised,  printed,  published,  distributed,  *or  circulated,  any 
circular,  pamphlet,  card,  handbill,  advertisement,  printed  paper,  book,  news- 
paper, or  notice  of  any  kind,  offering  to  procure  or  obtain,  or  to  aid  in  procuring^ 
or  obtaining,  any  divorce,  or  the  severance,  dissolution,  or  annulment  of  any 
marriage,  or  offering  to  engage  or  appear  or  act  as  attorney,  counsel,  or  referee 
in  any  suit  for  alimony  or  divorce,  or  the  severance,  dissolution,  or  annulment  of 
any  marriage,  either  in  this  state  or  elsewhere,  is  guilty  of  a  misdemeanor.  This, 
section  does  not  apply  to  the  printing  or  publishing  of  any  notice  or  advertise* 
nnent  required  or  authorized  by  any  law  of  this  state.  [Commissioners'  Amend- 
ment, approved  March  16, 1901;  took  effect  July  1,  1901.] 

The   oommissioners   recommended   that  by  the  legislature,  the  statute  reads:  "A  new* 

"section  one  hundred  and  fifty-nine  and  a  section  is  hereby  added  to  said  code,  to  be 

half  be  numbered  one  hundred    and    fifty*  numbered  one  hundred  and  fifty-nine  a,  and* 

nine  a,  to  read"  as  above.    But  as  enacted  to  read*'  as  above:  See  Stats.  1901»  p.  444. 

159^.  Same. 

Sec.  159(|.  Whoever  advertises,  prints,  publishes,  distributes,  or  circulates,, 
or  causes  to  be  advertised,  printed,  published,  distributed,  or  circulated,, 
any  circular,  pamphlet,  card,  handbill,  advertisement,  printed  paper,  book,  news- 
paper, or  notice  of  any  kind,  offering  to  procure  or  obtain,  or  to  aid  in  procur- 
ing or  obtaining,  any  divorce,  or  the  severance,  dissolution,  or  nullity  of  any 
marriage,  or  offering  to  engage  or  appear  or  act  as  attorney,  counsel,  or  referee- 
in  any  suit  for  alimony  or  divorce,  or  the  severance,  dissolution,  or  nullity  of  any 
marriage,  either  in  this  state  or  elsewhere,  shall  be  guilty  of  a  misdemeanor. 
This  act  shall  not  apply  to  the  printing  or  publishing  of  any  notice  or  advertise- 
ment required  or  authorized  by  any  law  of  this  state.  [In  effect  February  27,. 
1893;  Stats.  1893,  p.  48.] 

160.  Hisconduct  by  attorneys. 

Sec.  160.    Every  attorney  who,  whether  as  attorney  or  as  counselor,  either  r 

1.  Is  guilty  of  any  deceit  or  collusion,  or  consents  to  any  deceit  or  collusion,, 
with  intent  to  deceive  the  court  or  any  party;  or, 

2.  Willfully  delays  his  client's  suit  with  a  view  to  his  own  gain;  or, 

3.  Willfully  receives  any  money  or  allowance  for  or  on  account  of  any  money* 
which  he  has  not  laid  out  or  become  answerable  for; 

— ^Is  guilty  of  a  misdemeanor. 

attorneys:    See    Code    Cv.      Proc,  sec.  287,  and  note. 
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161.  Buying  demands  or  snit  by  an  attorney. 

Sec.  161.  Every  attorney  who,  either  directly  or  indirectly,  buys  or  is  inter- 
ested in  buying  any  evidence  of  debt  or  thing  in  action,  with  intent  to  bring 
suit  thereon,  is  guilty  of  a  misdemeanor. 

Maintenance  and  champerty.— Black- 
stone  defines  maintenance  to  be  "an  officious 
intermeddling  in  a  suit  that  no  way  be- 
Ionics  to  one,  by  maintaining    or    assisting: 


either  party  with  money  or  otherwise  to 
prosecute  or  defend  it*':  4  Blackstone*s  Com- 
mentaries, 134.  The  same  writer  defines 
champerty  to  be  "a  bargain  with  a  plain- 
tiff or  defendant,  cnuipum  partire,  to  divide 
land  or  other  matter  sued  for  between  them 
if  they  prevail  at  law,  whereupon  the  chara- 
pertor  is  to  carry  on  the  party's  suit  nt  his 
own  expense":  4  Blackstone's  Commen- 
taries, 135.  The  distinction  between  the 
two  seems  to  be,  where  there  is  no  agreement 
to  divide  the  thing  in  suit,  the  party  inter- 
meddling is  guilty  of  maintenance  only;  but 
1^  here  he  stipulates  to  receive  part  of  the 
thing  in  suit,  he  is  guilty  of  champerty. 
The  doctrines  of  champerty  and  mainte- 
nance are  generally  recognized  as  a  part  of 
the  ancient  common  law.  In  later  days  the 
law  on  the  subject  of  these  two  offenses 
has  been  greatly  modified  both  in  England 
«nd  America,  and  in  many  of  the  states  i^ 
regarded  as  entirely  obsolete:  Thallhimer  v. 
Briuckerhoff,  16  Am.  Dec.  318,  and  cases 
there  cited.  These  o Tenses,  prior  to  the 
adoption  of  the  codes,  had  no  existence  in 
this  state:  Mnthewson  ▼.  Fitch,  22  Cal.  94; 
Hoffman  v.  Vallejo,  45  Cal.  564.  .  By  this 
section  they  seem  to  b3  made  a  part  of  the 
law,  to  the  extent  of  prohibiting  an  attor- 
ney from  buying  or  being  interested  in  bay- 
ing any  evidence  of  a  debt  or  thing  in  ac- 
tion, with  intent  to  bring  suit  thereon. 
Much  conflict  exists  in  .the  authorities  on 
the  point  as  to  whether  or  not  a  contract 
of  an  attorney  to  receive  compensation  for 
his  services  out  of  the  subject  matter  of 
the  suit  is  champertons.  In  Rust  v.  Larue, 
4  Litt.  412,  14  Am.  Dec.  172,  Thurston  v. 
Percival,  1  Pivk.  415,  Lathrop  v.  Amherst 
Bank,  9  Met.  489,  Backus  v.  Byron,  4  Mich. 


535,  Martin  v.  Clarke,  8  R.  T.  389,  5  Am. 
Rep.  586,  Scobey  v.  Ross,  13  Ind.  117,  and 
Quigley  V.  Thompson,  53  Ind.  317,  contracts 
by  which  an  attorney  was  to  receive  a  part 
of  the  land  or  other  thing  in  dispute  as  his 
compensation  in  case  of  success,  were  held 
champertons,  and  therefore  void.  While  in 
Moses  y.  Bagley,  55  Ga.  283,  Meeks  v.  Dew- 
berry, 57  Ga.  263,  Newkirk  v.  Cone,  18  III. 
449,  Thompson  ▼.  Reynolds,  73  111.  11, 
Boardman  v.  Thompson,  25  Iowa,  487,  Mc- 
Donald V.  Chicago  R.  R.  Co.,  29  Iowa,  170. 
and  Wright  v.  Tebbitts,  91  U.  S.  252,  it 
was  held  that  such  contracts  were  not 
champertous  unless  the  attorney  undertakes 
to  bear  the  expenses  of  the  suit.  And  in 
those  states  in  which  the  doctrine  or  main- 
tenance and  champerty  has  not  been  a:lopt- 
ed,  contracts  entered  into  by  an  attorney 
to  recover  land  or  other  property  for  an 
interest  iu  it,  even  though  he  agree  to  pay 
the  expenses,  are  not  champertous:  Math- 
ewson  V.  Fitch,  22  Cal.  86;  Hoffman  v. 
Vallejo,  45  Cal.  684;  Ballard  v.  Cftrr,  48 
Cal.  74;  Howard  v.  Throckmorton,  48  Cal. 
482. 

Contingent  fees  are  not  within  the  rules 
against  champerty  and  maintenance:  Wil- 
hite  y.  Roberts,  4  Dana,  172;  Ramsey  ▼.' 
Trent,  10  B.  Mon.  336;  StanseU  v.  Lindsay, 
50  Ga.  300;  Newkirk  v.  Cone,  18  III.  449; 
Stanton  v.  Embrey,  93  U.  S.  548;  Ely  v. 
Cook,  2  Abb.  App.  Dec.  14;  Marsh  v.  Hoi- 
brook,  3  Abb.  App.  Dec.  176. 

Assigned  claim.— It  will  not  be  pre- 
sumed, in  the  absence  of  any  pleading  or 
evidence  on  the  subject,  in  an  action  by  an 
attorney  on  an  assigned  claim,  that  he  took 
the  assignment  with  criminal  intent:  Bulke- 
ley  V.  Bank  of  California,  68  Oal.  80.  This 
section  does  not  affect  an  assignment  to  at- 
torney for  collection,  made  as  a  matter  of 
convenience:  TuUer  v.  Arnold,  98  Cal.  522. 


161a.  Falsely  advertising  one's  self  as  entitled  to  practice  law. 

Sec.  161a.  Any  person,  other  than  a  regularly  licensed  attorney,  who  adver- 
tises or  holds  himself  out  as  practicing  or  entitled  to  practice  law  in  any  court 
of  record,  is  guilty  of  a  misdemeanor,  f  Commissioners'  Amendment,  approved 
March  16,  1901;  took  effect  July  1,  1901.] 
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162.  Attorneys  forbidden  to  defend  prosecutions  carried  on  by  their  partners, 
or  formerly  by  themselves. 

Sec.  162.  Every  attorney  who  directly  or  indirectly  advises  in  relation  to,  or 
aids  or  promotes,  the  defense  of  any  action  or  proceeding  in  any  court,  the 
prosecution  of  which  is  carried  on,  aided,  or  promoted  by  any  person  as  district 
attorney  or  other  public  prosecutor,  with  whom  such  person  is  directly  or  indi- 
rectly connected  as  a  partner;  or  who,  having  himself  prosecuted  or  in  any 
manner  aided  or  promoted  any  action  or  proceeding  in  any  court  as  district 
attorney  or  other  public  prosecutor,  afterward,  directly  or  indirectly,  advises 
in  relation  to  or  takes  any  part  in  the  defense  thereof,  as  attorney  or  otherwise; 
or  who  takes  or  receives  any  valuable  consideration  from  or  on  behalf  of  any 
defendant  in  any  such  action,  upon  any  understanding  or  agreement  whatever 
having  relation  to  the  defense  thereof — is  guilty  of  a  misdemeanor,  and  in  ad- 
dition to  the  punishment  prescribed  therefor,  forfeits  his  license  to  practice  law. 

Disbarring  attorney  for  acting  on  both     Retainer  against  former  client:  See  In  re 
sides:  See  People  v.  Spencer,  61  Cal.  128.      Cowdery,  69  Cal.  32. 

163.  Limitation  of  preceding  section. 

Sec.  163.  The  preceding  section  does  not  prohibit  an  attorney  from  defend- 
ing himself  in  person,  as  attorney  or  counsel,  when  prosecuted,  either  civilly 
or  criminally. 

164.  Grand  juror  acting  after  challenge  has  been  allowed. 

Sec.  164.  Every  grand  juror,  who  with  knowledge  that  a  challenge  interposed 
against  him  by  a  defendant  has  been  allowed,  is  present  at  or  takes  part  or 
attempts  to  take  part  in  the  consideration  of  the  charge  against  the  defendant 
who  interposed  the  challenge,  or  the  deliberations  of  the  grand  jury  thereon,  is. 
guilty  of  a  misdemeanor. 

165.  Bribing  boards  of  supervisors,  etc. 

Sec.  165.  Every  person  who  gives  or  offers  a  bribe  to  any  member  of  any 
common  council,  board  of  supervisors,  or  board  of  trustees  of  any  county,  city 
and  county,  city,  or  public  corporation,  with  intent  to  corruptly  influence 
such  member  in  his  action  on  any  matter  or  subject  pending  before  the- 
body  of  which  he  is  a  member,  and  every  member  of  any  of  the  bodies  men- 
tioned in  this  section  who  asks,  receives,  or  agrees  to  receive  any  bribe  upon  any 
understanding  that  his  official  vote,  opinion,  judgment,  or  action  shall  be  in- 
fluenced thereby,  or  shall  be  given  in  any  particular  manner  or  upon  any  par- 
ticular side  of  any  question  or.  matter,  upon  which  he  may  be  required  to  act  in 
his  official  capacity,  or  gives  or  offers  or  promises  to  give  any  official  vote  in  con- 
sideration that  another  member  of  the  body  of  which  he  is  a  member  shall  give- 
any  vote,  either  upon  the  same  or  another  question,  is  pimishable  by  imprison- 
ment in  the  state's  prison  not  less  than  one  nor  more  than  fourteen  years,  and 
upon  conviction  thereof  shall,  in  addition  to  said  punishment,  forfeit  his  office,. 
be  disfranchised  and  forever  disqualified  from  holding  any  public  office  or  trust. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1,. 
1901.] 

See  People  v.  Ward,  110  Cal.  369.  roent  must  show  that   it  was  one  or  the^ 

This  section  applies  only  to  public  and      other:  People  v.  Tuinbull,  93  Cal.  630. 

quasi  public   ccrporation;:,    and   the   indict- 
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166.  Crimiiial  contempti. 

Sec.  166.  Every  person  guilty  of  any  contempt  of  court,  of  either  of  the 
following  kinds,  is  guilty  of  a  misdemeanor: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  committed  during  the  sit- 
ting of  any  court  of  justice,  in  immediate  view  and  presence  of  the  court,  and 
directly  tending  to  interrupt  its  proceedings  or  to  impair  the  respect  due  to  * 
its  authority; 

2.  Behavior  of  the  like  character  committed  in  the  presence  of  any  referee, 
while  actually  engaged  in  any  trial  or  hearing,  pursuant  to  the  order  of  any 
court,  or  in  the  presence  of  any  jury  while  actually  sitting  for  the  trial  of  a 
cause,  or  upon  any  inquest  or  other  proceedings  authorized  by  law; 

3.  Any  breach  of  the  peace,  noise,  or  other  disturbance  directly  tending  to 
interrupt  the  proceedings  of  any  court; 

4.  Willful  disobedience  of  any  process  or  order  lawfully  issued  by  any  court; 
6.  Eesistance  willfully  oflFered  by  any  person  to  the  lawful  order  or  process  of 

any  court; 

6.  The  contumacious  and  unlawful  refusal  of  any  person  to  be  sworn  as  a 
witness;  or,  when  so  sworn,  the  like  refusal  to  answer  any  material  question; 

7.  The  publication  of  a  false  or  grossly  inaccurate  report  of  the  proceedings 
of  any  court; 

8.  Presenting  to  any  court  having  power  to  pass  sentence  upon  any  prisoner 
under  conviction,  or  to  any  member  of  such  court,  any  affidavit  or  testimony  or 
representation  of  any  kind,  verbal  or  written,  in  aggravation  or  mitigation  of 
the  punishment  to  be  imposed  upon  such  prisoner,  except  as  provided  in  this 
code. 


Contempt  piiniBhable  as  a  crime:  Sec. 

657. 
Contempts.— Power  of   court  to  punish: 

Code  Civ.  Proc,  sees.  128,  177,  178.  The 
power  of  a  court  to  punish  for  an  alleged 
contempt  of  its  authority  is  undoubted,  but 
such  power  is  in  its  nature  arbitrary,  and 
its  exercise  is  not  to  be  upheld  except  un- 
der the  circumstances  and  in  the  manner 
prescribed  by  law:  Batchelder  v.  Moore,  42 
Cal.  412;  Galland  v.  Galland,  44  Cal.  475; 
13  Am.  Rep.  107;  see  People  v.  O'NeU,  47 

Cal.  109. 

Criminal  contempt:  See  a  series  of  valu- 
aole  articles  by  S.  D.  Thompson  on  this 
subject  in  5  Criminal  Law  Magazine,  151, 
483,  G47. 

A  court  has  jurisdiction  to  adjudge  a  wit- 


ness who  refuses  to  testify  before  a  grand 
jury  guilty  of  contempt:  In  re  Gannon,  69 
Cal.  541.  A  proceeding  for  contempt  for 
violating  an  injunction  is  in  the  nature  of 
a  criminal  prosecution,  and  the  court  can- 
not compel  the  defendant  to  be  sworn  as  a 
witness,  or  adjudge  bim  guilty  of  contempt 
for  refusal  to  be  sworn  as  such:  Ex  parte 
Gould,  99  Cal.  360. 

Subd.  1.  Impairing  respect  due  the 
court. — Sending  a  threatening  and  insult- 
ing letter  to  the  grand  jury  in  regard  to  a 
matter  pending  before  them  is  an  offense 
against  the  criminal  law,  and  directly  tends 
to  impair  the  respect  due  the  court,  and  to 
obstruct  the  course  of  justice:  Matter  of 
Tyler.  64  Cal.  434, 


167.  False  certiicates  by  public  officers. 

Sec.  167.  Every  public  officer  authorized  by  law  to  make  or  give  any  certifi- 
cate or  other  writing,  who  makes  and  delivers  as  true  any  such  certifi- 
cate or  writing,  containing  statements  which  he  knows  to  be  false,  is 
guilty  of  a  misdemeanor;  and  any  notary  public  or  other  officer  authorized  to 
administer  oaths  or  take  acknowledgments,  who  knowingly  certifies  to  having 
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Adminifitered  an  oath  to,  or  taken  the  acknowledgment  of,  any  person  when 
snch  person  did  not  in  fact  personally  appear  befbre  him  at  the  time  stated  in 
such  aflBdavit  or  certificate,  or  did  not  in  fact  take  such  oath  or  make  such  ac- 
knowledgment, is  guilty  of  a  felony.  [Commissioners'  Amendment,  approved 
March  16, 1901;  took  effect  July  1,  1901.] 

The  amended  section  "makes  every  offi-  tered  an  oath  to,  or  taken  the  acknowledg- 

•oer  aathorixed  to  take  an  acknowledgment  ment  of,  a  person  who  did  not  personally 

or  administer  an  oath  guilty  of  felony    if  appear  before  him":  Commissioners'  note, 
he  knowmgly  certifies  to  having  adminis- 

168.'  Bisdosing  fact  of  indictment  having  been  found. 

Sec.  168.  Every  grand  juror,  district  attorney,  clerk,  judge,  or  other  oflBcer 
who,  except  by  issuing  or  in  executing  a  warrant  of  arrest,  willfully  discloses  the 
fact  of  an  information  or  indictment  having  been  made  for  a  felony,  until  the 
•defendant  has  been  arrested,  is  guilty  of  a  misdemeanor.  [Commissioners' 
Amendment,  approved  March  16, 1901;  took  effect  July  1, 1901.] 

"This  section  is  founded  upon  sections  223  as  well  as  presentments,  the  reason  of  the 
«nd  224  of  the  criminal  practice  act  (Stats,  rule  applying  with  as  much  force  to  one  as 
1S51,  212),  extended  to  embrace  indictments      to  the  other*':  Commissioners'  note. 

169.  Disclosing  what  transpired  before  the  grand  jury. 

Sec.  169.  Every  grand  juror  .who,  except  when  required  by  a  court,  willfully 
discloses  any  evidence  adduced  before  the  grand  jury,  or  anything  which  he 
himself  or  any  other  member  of  the  grand  jury  may  have  said,  or  in  what  man- 
ner he  or  any  other  grand  juror  may  have  voted  on  a  matter  before  them,  is 
guilty  of  a  misdemeanor. 

170.  Halicionsly  procuring  search-warrant. 

Sec.  170.  Every  person  who  maliciously  arid  without  probable  cause  procures 
a  search-warrant  or  warrant  of  arrest  to  be  issued  and  executed  is  guilty  of  a 
misdemeanor. 

171.  Unauthorized  communication  with  convict. 

Sec.  171.  Every  person,  not  authorized  by  law,  who,  without  the  permission 
of  the  warden  or  other  officer  in  charge  of  any  state  prison,  jail,  or  reformatory 
in  this  state,  communicates  with  any  convict  or  person  detained  therein,  or 
brings  therein  or  takes  therefrom  any  letter,  writing,  literature,  or  reading 
matter  to  or  from  any  convict  or  person  confined  therein,  is  guilty  of  a  misde- 
meanor. [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 

171a.  Bringing  narcotics,  intoxicants,  weapons,  or  explosives  to  or  in  the  vicin- 
ity of  state  prisons,  jails,  or  other  reformatories. 
Sec.  171a.  Any  person,  not  authorized  by  law,  who  brings  into  any  state 
prison,  jail,  or  reformatory  in  this  state,  or  within  the  grounds  belonging  or  ad- 
jacent to  any  such  institution,  any  opium,  morphine,  cocaine,  or  other  narcotic, 
or  any  intoxicating  liquor  of  any  kind  whatever,  or  any  firearms,  weapons,  or 
•explosives  of  any  kind,  is  guilty  of  a  felony.  [Commissioners'  Amendment,  ap- 
proved March  16,  1901;  took  effect  July  1,  1901.] 
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See  sec.  180a.  huodred    and  ei6:hi;y  with    the    Statute  of 

This  and  the  next  two  sections  "con-     1895,  page  92'*:  Commissioners'  note. 
Bolidate  tho  provisions  of  present  section  one 

171b.  Comings  of  ex-convict  in  night-time  npon  gronnds  of  state  prison  or  re- 
formatory. 
Sec.  171b.  Every  person  who,  having  been  previously  convicted  of  a  felony 
and  confined  in  any  state  prison  in  this  state,  without  the  consent  of  the  warden 
or  other  officer  in  charge  of  any  state  prison  or  reformatory  in  this  state,  comes 
upon  the  grounds  of  any  such  institution,  or  lands  belonging  or  adjacent  there- 
to, in  the  night-time,  is  guilty  of  a  felony.  [Commissioners'  Amendment,  ap- 
proved March  16, 1901;  took  effect  July  1, 1901.] 

See  note  to  preceding  section. 

171c.  Tramp,  vagrant,  or  associate  of  thieves  coming  into  or  upon  the  grounds, 
of  state  reformatory. 
Sec.  171c.    Any  tramp,  vagrant,  or  person  who  is  a  known  associate  of  thieves,, 
who  comes  into  any  state  reformatory  in  this  state,  or  upon  the  grounds  belong- 
ing or  adjacent  thereto,  and  communicates  with  any  of  the  inmates  of  such 
institution,  witliout  the  consent  of  the  superintendent  or  other  person  having 
charge  thereof,  or  who  visits  or  communicates  with  any  paroled  pupil  or  inmate 
of  such  institution,  with  a  view  to  induce  him  to  violate  the  conditions  of  his 
parole,  or  who  induces  such  paroled  pupil  or  inmate  to  leave  the  guardian  under 
whom  he  has  been  placed  by  the  superintendent  or  other  head  of  such  institu- 
tion, is  guilty  of  a  misdemeanor.     [Commissioners'    Amendment,    approved 
March  16,  1901;  took  effect  July  1,  1901.] 

Commissioners'    note.— "This    and    the      visions  of  present  section  one  hundred  and' 
two  preceding  sections  consolidate  the  pro-      eighty  with  the  Statute  of  1895,  page  92.*' 

172.  Keeping  liquor  within  two  miles  of  state  prison. 

Sec.  172.  Every  person  who,  within  two  miles  of  the  land  belonging  to  this 
state  upon  which  any  state  prison  or  reformatory  is  situated,  or  within  one  mile 
of  the  grounds  belonging  and  adjacent  to  the  University  of  California,  or  within 
one  and  one-half  miles  of  the  lands  occupied  by  any  home,  retreat,  or  asylum 
for  disabled  volunteer  soldiers  or  sailors  established  or  to  be  established  by  this 
state  or  by  the  United  States  within  this  state,  or  within  the  state  capitol,  or 
within  the  limits  of  the  grounds  adjacent  and  belonging  thereto,  sells,  gives, 
away,  or  exposes  for  sale,  any  vinous  or  alcoholic  liquors,  is  guilty  of  a  misde- 
meg^nor.  [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect. 
July  1,  1901.] 

The  amended  section  "consolidates  the         This  section  is  constitutional:  Ex  parte - 
present  section  and  the  Statutes  of  1873-74,      McLain,  61  Cal   436:  44  Am.  Rep.  5^. 
page    12,   1880,  page    80,  and    1895,  page 
IGl":  Commissioners'  note. 

173.  Importing  foreign  convicts. 

Sec.  173.  Every  captain,  master  of  a  vessel,  or  other  person,  who  willfully 
imports,  brings,  or  sends,  or  causes  or  procures  to  be  brought  or  sent,  into  this 
state,  any  person  who  is  a  foreign  convict  of  any  crime  which,  if  committed, 
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within  this  state,  would  be  punishable  therein  (treason  and  misprision  of  treason 
excepted),  or  who  is  delivered  or  sent  to  him  from  any  prison  or  place  of  con- 
finement in  any  place  without  this  state,  is  guilty  of  a  misdemeanor. 

Based  upon  the  act  of  1850  in  relation  to  the  importation  of  couyicts:  State.  1850, 
p.  202,  sees.  1,  2. 

174.  Brini^g^  Chinese  into  the  state. 

Sec.  174.  Every  person  bringing  to  or  landing  within  this  state  any  person 
bom  either  in  the  empire  of  China  or  Japan,  or  the  islands  adjacent  to  the 
empire  of  China,  without  first  presenting  to  the  commissioner  of  immigration 
evidence  satisfactory  to  such  commissioner  that  such  person  desires  voluntarily 
to  come  into  this  state  and  is  a  person  of  good  character,  and  obtaining  from 
such  commissioner  a  permit  describing  such  person  and  authorizing  the  landing, 
is  punishable  by  a  fine  of  not  less  than  one  nor  more  than  five  thousand  dollars, 
or  by  imprisonment  in  the  county  jail  not  less  than  two  nor  more  than  twelve 
months. 

"This  section  embodies  the  material  pei:al  of  March  18,  1870;    State,  1870,  p.  330  et 

provisione  of  the  act  to  prevent  the  kidnap-  seq.     The    provisions    of    this    section    are 

in}?  and  importation  of  Mongolian  females  broad  enough   to  include   every  offense  de- 

for  criminal  purposes,  and  the  kindred  act  fined  in  either  act":  Commissioners'  note. 

175.  Separate  and  dlBtinct  prosecTition. 

Sec.  175.  Every  individual  person  of  the  classes  referred  to  in  the  two  pre- 
ceding sections,  brought  to  or  landed  within  this  state  contrary  to  the  provisions 
of  such  sections,  renders  the  person  bringing  or  landing  liable  to  a  separate 
prosecution  and  penalty. 

176.  Omission  of  duty  by  public  officer. 

Sec.  176.  Every  willful  omission  to  perform  any  duty  enjoined  by  law  upon 
any  public  officer,  or  person  holding  any  public  trust  or  employment,  where  no 
special  provision  shall  have  been  made  for  the  punishment  of  such  delinquency, 
is  punishable  as  a  misdemeanor. 

This  section  does  not  apply  to  condi-  rold,  47  Cal.  129.    Failure  of  a  county  treas- 

tions  or  qualifications  upon  which  the  in-  urcr  to  reside  at  the  county  seat  is  not  an 

cnmbent's    right    to    office  depends,  but  to  omission  of  duty  within  this  section:    Ex 

duties  pertaining  to  the  office,  while  in  the  parte  Harrold,  47  Cal.  129. 
discharge  of  ofilcial  duties:  Ex  parte  Har- 

177.  Offense  for  which  no  penalty  is  prescribed. 

Sec.  177.  When  an  act  or  omission  is  declared  by  a  statute  to  be  a  public 
offense,  and  no  penalty  for  the  offense  is  prescribed  in  any  statute,  the  act  or 
omission  is  punishable  as  a  misdemeanor.  [Amendment,  approved  March  30, 
1874;  Amendments  1873-74,  426;  took  effect  July  1,  1874.] 

178.  Officers  and  employees  of  corporations  not  to  employ  Chinese. 

[Section  178  was  repealed  by  act  approved  March  16,  1901;  Commissioners' 

Amendment;  took  effect  July  1,  1901. J 

That  this  section  and  section  179  were     Cal.  274;  20  Am.  St,  Rep.  226;  In  re  Par- 
uuconstitutiona^  see  Ex  parte  Kerbacb,  85      rott,  5  Pac.  C.  L.  J.  161. 
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179.  Corporation!  not  to  employ  Chinese — ^Penalty. 

[Section  179  was  repealed  by  act  approved  March  16,  1901;  Commissioners* 
Amendment;  took  effect  July  1,  1901.] 

See  note  to  preceding  section. 

180.  County  treasurer  receivings  private  moneys  on  deposit. 

Sec.  180.  Any  county  treasurer  who  shall  accept,  or  allow,  any  deposit  in  the 
county  treasury  of  moneys,  from  any  private  and  unofficial  source,  is  guilty  of 
misdemeanor,  and  shall  be  punished  by  imprisonment  in  the  county  jail  for  not 
less  than  six  months  nor  more  than  one  year,  or  by  a  fine  of  not  less  than  five 
hundred  dollars,  and  not  more  than  five  thousand  dollars,  or  both  such  fine  and 
imprisonment,  in  the  discretion  of  the  court,  and,  in  addition  thereto,  sHall  for- 
feit his  office.  [Amendment,  approved  March  3,  1897;  Stats.  1897,  p.  56;  took 
effect  immediately.] 

[Section  180,  as  approved  February  10,  1899,  relative  to  bringing  contraband 
articles  into  prisons,  was  repealed  by  act  approved  March  16,  1901;  Commis- 
sioners' Amendment;  took  effect  July  1,  1901.] 

The  commisBioners  say  of  this  section      in  sections  one  hundred  and  seventy-one  to 
that  "its  substance  has  been  incorporated      one  hundred  and  seventy-one  c/' 

180a.  Bringing  contraband  articles  into  prisons. 

Sec.  180a.  Any  person,  not  authorized  by  law,  who  brings  into  either  of  the 
state  prisons  of  the  state  of  California,  or  any  reformatories  therein,  or  within 
the  grounds  of  such  institutions,  or  who  brings  into  or  passes  into  any  jail  with- 
in the  state  of  California,  any  opium,  morphine,  cocaine,  or  other  narcotics,  or 
any  intoxicating  liquors  of  any  kind  whatever,  or  firearms,  weapons,  or  explosives 
of  any  kind,  is  guilty  of  a  felony,  and,  upon  conviction  thereof,  shall  be  punished 
by  imprisonment  in  the  state  prison  for  a  term  not  less  than  one,  nor  more  than 
five  years,  and  shall  be  disqualified  from  holding  any  state  office  or  position  in  the 
employ  of  this  state.  [Amendment,  approved  March  8,  1901;  Stats.  1901,  p. 
107;  took  effect  immediately.] 

See  sec.  171a. 

181.  In  voluntary  servitude — Ownership  of  person. 

Sec.  181.  Every  person  who  holds,  or  attempts  to  hold,  any  person  in  invol- 
untary servitude,  or  assumes,  or  attempts  to  assume,  rights  of  ownership  over 
any  person,  or  who  sells,  or  attempts  to  sell,  any  person  to  another,  or  receives 
money  or  anything  of  value,  in  consideration  of  placing  any  person  in  the  cus- 
tody, or  under  the  power  or  control  of  another,  or  who  buys  or  attempts  to  buy, 
any  person,  or  pays  money,  or  delivers  anything  of  value,  to  another,  in  consider- 
ation of  having  any  person  placed  in  his  custody,  or  under  his  power  or  control, 
or  who  knowingly  aids  or  assists  in  any  manner  anyone  thus  offending,  is  pun- 
i^able  by  imprisonment  in  the  state  prison  not  less  than  one  nor  more  than 
ten  years.  [Amendment,  became  a  law  under  constitutional  provision  without 
governor's  approval,  March  16,  1901 ;  Stats.  1901,  p.  330.] 
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CONSPIRACY. 

Sec.  1S2.  Criminal  conspiracy  defined,  and  punishment  fixed. 

Sec.  183.  No  other  conspiracies  punishable  criminally. 

Sec.  1S4.  Overt  act,  when  necessary. 

Sec.  185.  Wearing  mask  or  disguise. 

182.  Criminal  conspiracy  defined,  and  punishment  fixed. 
Sec.  182.    If  two  or  more  persons  conspire: 

1.  To  commit  any  crime; 

2.  Falsely  and  maliciously  to  indict  another  for  any  crime,  or  to  procure 
another  to  be  charged  or  arrested  for  any  crime; 

3.  Falsely  to  move  or  maintain  any  suit,  action,  or  proceeding; 

4.  To  cheat  and  defraud  any  person  of  any  property  by  any  means  which  are 
in  themselves  criminal,  or  to  obtain  money  or  property  by  false  pretenses;  or, 

5.  To  commit  any  act  injurious  to  the  public  health,  to  public  morals,  or  for 
the  perversion  or  obstruction  of  justice,  or  due  administration  of  the  laws; 
— They  are  punishable  by  imprisonment  in  the  county  jail  not  exceeding  one. 
year,  or  by  fine  not  exceeding  one  thousand  dollars,  or  both.     [Amendment,  ap- 
proved March  30,  1874;  Amendments   1873-74,  426;  took  effect  July  1,  1874.] 

Boycotting,  as    a    criminal    conspiracy:      to  falsely  imprison,  to  excite  sedition,  etc.. 
See  76  Am.  Dec.  783-785,  note. 

Conspiracy    of    workmen    to     control 
wages:  See  28  Am.  Dec.  507-512,  note. 

Conspiracy,  what  is:  See  51  Am.  Dec. 
82-94,  note;  3  Am.  St.  Rep.  475-492,  note. 

Indictable  conspiracy  has  been  defined 
to  be  a  confederation  by  two  or  more  per- 
sons to  commit  an  indictable  offense;  or  by 
deceit  or  falsehood  or  other  fraudulent 
means  to  defraud  the  public  generally,  or 
•a  particular  individual,  though  in  a  way 
^vhich  might  not  expose  a  single  person  to 
indictment  if  the  fraud  was  undertaken  by 
hira  alone:  2  Wharton's  Criminal  Law,  8th 
■ed.,  sec.  1337.  Any  definition  of  what  con- 
stitutes conspiracy  is  necessarily  somewhat 
uncertain  and  general.  At  common  law,  the 
list  of  acts  which  were  considered  conspir- 
acies is  quite  extensive.  Thus,  a  confedera- 
tion to  commit  a  felony,  or  a  misdemeanor, 
or  to  cheat,  or  defraud,  to  personate  an- 
other, to  marry  under  a  feigned  name,  to 
injnre  a  man  in  bis  trade  or  profession,  to 
<:harge  a  man  as  the  reputed  father  of  a 
bastard,  to  manufacture  spurious  goods  with 
intent  to  sell  them  as  genuine,  to  file  a 
fraudulent  bond,  to  extort  a  deed  by  means 
of  a  peace-warrant,  to  sell  fraudulent  rail- 
road tickets,  to  act  in  fraud  of  bankrupt  or 
insolvency  laws,  to  violate  lottery  laws,  to 
<*ommit  assault  or  any  breach  of  the  peace. 


have  each  been  held  to  constitute  an  indict- 
able conspiracy.  But  a  conspiracy  to  com- 
mit a  mere  civil  trespass,  as  to  kUl  game, 
is  not  indictable.  The  misdemeanor  of  con- 
spiracy is  not  within  the  jurisdiction  of  the 
superior  court:  People  v.  Hamberg,  84  Oal. 
468.  A  husband  and  wife  cannot  be  prose- 
cuted for  a  criminal  conspiracy  between 
them  alone:  People  v.  Miller,  82  Oal.  107. 
A  conspiracy  to  compel  a  person  to  sign  a 
bank  check  and  then  to  take  it  from  him 
by  force  is  a  conspiracy  to  rob:  People  v. 
Kichards,  67  Cal.  412;  56  Am.  Rep.  716. 
Fine  imposed  upon  conviction  of  conspiracy 
will  not  be  deemed  excessive  or  an  abuse  of 
discretion  if  the  court  acted  within  the  pow- 
ers conferred  by  statute:  Ex  parte  Rosen- 
heim, 83  Cal.  388.  For  a  full  discussion  of 
the  law  on  this  subject,  see  2  Wharton*8 
Criminal  Law,  eighth  edition,  sections  1337, 
1406.  See  sec.  1104.  See,  also,  a  valuable 
note  to  People  v.  Richards,  51  Am.  Dec.  92- 
94. 

Indictment  for  conspiracy:  Sec.  1104, 
note  2. 

Evidence  of  conspiracy:  Sec.^  1101, 
note  3. 

Civil  action  will  not  lie  for  a  conspiracy 
unless  accompanied  by  some  wrongful  act 
damaging  the  plaintiff:  See  Taylor  v.  Bid- 
well,  65  Cal.  489. 
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Conspiracy  as  an  element  of  the  crime 
charged. — Defendants  jointly  indicted  and 
tried  for  murder  are  not  charsred  with  the 
crime  of  conspiracy;  and  the  conspiracy  ele- 
ment of  the  crime  charged  becomes  im- 
portant only  as  a  means  of  establishing  the 
commission  of  the  crime  charged  against  the 
defendants  jointly;  but,  in  this  view,  evi- 
dence is  properly  submitted  to  show  a  con- 
spiracy, and  instructions  are  properly  given 
defining  it^People  v.  Holmes,  118  Cal.  444. 
In  this  case  there  was  evidence  sufEcient 
to  go  to  the  jury  as  to  a  conspiracy  of 
members  of  a  trade  union,  including  the 
defendants,  to  prevent  the  deceased  from 
working,  and  to  assault  him  with  violence 


for  so  doing;  instructions  on  the  subject  of 
conspiracy,  and  defining  the  joint  liability 
of  conspirators,  were  held  proper.  Although 
resolutions  of  the  trade  union  in  reference 
to  interviewing  nonunion  men  might  not  im- 
port an  intention  to  do  an  unlawful  act,  or 
to  do  a  lawful  act  by  unlawful  means,  it 
was  competent  to  inquire  into  the  subse- 
quent  conduct  of  the  members,  and  the 
question  how  far  this  conduct  went  to  es- 
tablish a  conspiracy  was  for  the  jury.  The 
acts  and  conduct  of  the  defendants  at  the 
time  and  place  of  the  assault  might  be  con- 
sidered by  the  jury,  as  tending  to  show  the 
purpose  and  objects  of  the  conspiracy  at  its 
inception:  People  v.  Holmes,  118  Cal.  444. 


183.  No  other  conspiracies  punishable  criminally. 

Sec.  183.  No  conspiracies,  other  than  those  enumerated  in  the  preceding 
s^tion,  are  punishable  criminally. 

184.  Overt  act,  when  necessary. 

Sec.  184.  No  agreement,  except  to  commit  a  felony  npon  the  person  of  an- 
other, or  to  commit  arson,  or  burglary,  amounts  to  a  conspiracy,  unless  some 
act,  beside  such  agreement,  be  done  to  effect  the  object  thereof,  by  one  or  more 
of  the  parties  to  such  agreement. 


"The  rule  of  the  section  is  a  restriction 
df  the  rule  of  common  law.  By  that  rule 
the  gist  of  conspiracy  is  the  unlawful  con- 
federating; and  the  act  is  complete  when 
the  confederacy  is  made.  Any  act  done  in 
pursuance  of  it  is  no  constituent  part  of 
the  offense,  but  merely  an  aggravation  of 
it:  See  Commonwealth  v.  Judd,  2  Mass. 
320;  3  Am.  Dec.  54;  State  v.  Rikey,  10  N. 
J.  L.  293:  State  v.  Buchanan,  5  Har.  &  J. 
317,  ^352.  So,  also,  it  is  said  that  where  an 
indictment  charges  an  ordinary  conspiracy 
it  is  not  necessary  to  prove  a  common  de- 
sign between  the  defendants  before  proving 
the  acts  of  each  defendant;  for  the  acts  of 


each  defendant  are  only  evidence  against 
himself,  and  may  be  the  only  means  of  es- 
tablishing the  conspiracy.  In  high  treason 
the  overt  act  of  one  is  the  overt  act  of  all; 
and  therefore  a  common  design  must,  in 
such  cases,  precede  the  proof  of  individual 
acts:  Regina  v.  Brittain,  11  L.  T.  48;  3  Cox 
C.  C.  77.  As  to  whether  the  misdemeanor 
of  conspiracy  to  commit  a  felony  is  to  be 
deemed  merged  in  the  felony  when  subse- 
quently committed,  see  Commonwealth  v. 
Fisher,  5  Mass.  106;  Lambert  v.  People,  ^ 
Cow.  620;  Rex  v.  Button,  3  Cox  C.  C.  229; 
and  18  L.  J.  M.  C.  19":  Commissioners*  note» 


185.  Wearing  mask  or  disgniiBe. 

Sec.  185.  It  shall  be  unlawful  for  any  person  to  wear  any  mask,  false  whis- 
kers, or  any  personal  disguise  (whether  complete  or  partial)  for  the  purpose  of: 

1.  Evading  or  escaping  discovery,  recognition,  or  identification  in  the  com- 
mission of  any  public  offense; 

2.  Goncealment,  flight,  or  escape,  when  c^harged  with,  arrested  for,  or  con- 
victed of  any  public  offense.  Any  person  violating  any  of  the  provisions  of 
this  section  shall  be  deemed  guilty  of  a  misdemeanor.  [New  section,  approved 
March  30,  1874;  Amendments  1873-74,  426;  took  effect  July  1,  1874.] 
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TITLE   VIII. 

OF  CRIMES  AGAINST  THE  PERSON. 

Chapter  I.     Homicide 187 

11.     Mayhem 203 

III.  Kidnaping 207 

IV.  Bobbery 211 

Y.     Attempts  to  Kill , 216 

VI.    Assaults  with  Intent  to  Commit  Felony,  Other  than  Assaults 

with  Intent  to  Murder 220 

VII.     Duels  and  Challenges 225 

VIII.    False  Imprisonment 236 

IX.    Assault  and  Battery 240 

X.    Libel 248 


CHAPTEB  I. 

HOMICIDB. 

8ec.  187.  Murder  defined. 

Sec.  188.  Malice  defined. 

Sec.  189.  Degrees  of  murder. 

Sec.  190.  Punishment  for  murder. 

Sec  191.  Petit  treason  abolished.    [Repealed.] 

Sec.  192.  Manslaughter  defined— Voluntary  and  iuYoluntary. 

Sec.  193.  Punishment  of  manslaughter. 

Sec.  194.  Deceased  must  die  within  a  year  and  a  day. 

Sec.  105.  Excusable  homicide. 

Sec.  19G.  Justifiable    homicide   by    public  officers. 

Sec.  197.  Justifiable    homicide    by    other  persons.  * 

Sec.  198.  Bare  fear  not  to  justify  killing.  t 

Sec.  199.  Justifiable  and  excusable  homicide  not  punishable. 

187.  Hnider  defined.  ^ 

See.  187.    Murder  is  the  unlawful  killing  of  a  human  being,  with  malice 
aforethought. 

Degrees  of  murder:  Sec.  189.    The  above  by  law:  1  Russell  en  Grimes,  421.    Or,  as 

definition  includes  both  degrees  of  murder,  defined  by  Sir  Edward  Coke,  the  offense  is 

and  under  an  information  charging  the  of-  committed  "when  a  person  of  sound  mind 

fense  in  the  language  of    the  section,  the  and  discretion  unlawfully  killeth  any  rea- 

prisoner  may  be  conyicted  of  murder  in  the  sonable  creature  in  being,  and    under    the 

first  degree:  People  v.  De  la  Cour  Soto,  63  king's    peace,    with    malice    aforethought, 

Cal.  165.  either  express  or  implied":  3  Inst.  47.    This 

Statutory  degrees  of  murder:   See   18  definition    is    accepted    by    Blackstone:     4 

Am.  Dec.  774-787,  note.  Blackstone's  Oommentaries,  196.    This  defi- 

Hurder  is  the  killing  of  any  person  un-  nition  has,  however,  been  severely  criticised: 

der  the  king's  peace,  with  malice  prepense  Livingston's  Penal  Law,  186.    Another  defi- 

or  aforethought,  either    express  or  implied  nition  is,  that  the  crime  consists  in  "the  will- 
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fal  killing  of  any  subject  whatsoever, 
through  malice  aforethought":  1  Hawkins' 
Pleas  of  the  Crown,  sec.  3.  Bat  "a  better 
definition,"  says  a  learned  writer  on  criminal 
law,  "is  the  following:  Murder  is  any  act 
committed  from  what  the  law  deems  a  de- 
praved mind,  fully  bent  on  evil,  the  result 
of  which  act  is  the  death  of  a  human  being 
within  a  year  and  a  day  from  the  time  of 
its  commission":  2  Bishop's  Criminal  Law, 
sec.  652. 

The  term  "murder"  has  not  two  mean- 
ings, nor  can  it  be  construed  in  two  differ- 
ent ways.  It  means  simply,  as  it  has  al- 
ways meant  in  this  state,  the  unlawful  kill- 
ing of  a  human  being  with  malice  afore- 
thought, either  express  *or  implied:  People 
Haun,  44  Cal.  96.  It  is  murder  to  kill  a  per- 
son, though  he  be  already  mortally  wounded 
by  another:  Pebple  v.  Ah  Fat,  48  Oal.  61. 
A  defendant  is  criminally  liable  for  a  homi- 
cide committed  by  violence  if  it  be  shown 
that  his  acts  accelerated  the  death  of  the 
person  killed,  although  it  may  appear  that 
his  death  would  necessarily  have  soon  oc- 
curred as  the  result  of  an  incurable  disease: 
People  V.  Moan,  *  65  Cal.  532.  See,  also, 
People  Y.  Lanagan,  81  Cal.  142.  The  mur- 
der of  two  persons  by  the  same  act  consti- 
tutes two  offenses,  for  each  of  which  a 
separate  prosecution  will  lie,  and  a  con- 
viction or  acquittal  in  one  case  does  not 
bar  a  prosecution  in  the  other:  People  Y. 
Majors,  65  Cal.  138;  52  Am.  Rep.  295. 
If  the  wound  be  inflicted  with  felonious 
intent,  and  death  ensue  from  the  offects  of 
the  wound  at  tfHy  time  within  a  year  and  a 
day,  it  is  mui^ler:  People  v.  Steventon,  9 
Cal.  273;  see  sec.  194.  Deliberation  and  in- 
tention are  vital  elements  of  murder,  and  if 
the  court's  instructions  ignore  them  it  will 
be  erroneous:  People  v.  Miles,  55  Cal.  207; 
and  see  note  to  sec.  189,  post.  So  where  de- 
fendant used  drugs  to  commit  an  abortion, 
as  a  result  of  which  tbe  woman  died,  there 
being  no  evidence  of  an  intent  to  kill,  the 
accused  may  be  admitted  to  bail:  Ex  parte 
Wolff,  57  Cal.  94. 

Human  being.— A  child  in  its  mother's 
womb  is  not  a  "human  being"  within  the 


meaning  of  that  term  as  used  to  define  mur- 
der. The  rule  is  that  the  child  must  be 
born,  and  that  every  part  of  it  must  have 
come  from  the  mother  before  the  killing, 
other^'ise  it  will  not  be  murder:  Hex  v. 
Brain,  6  Car.  &-P.  349;  Rex  v.  Cmtchley, 
7  Car.  &  P.  814;  Rex  v.  Poulton,  5  Car.  & 
P.  329. 

Murder  and  manslaughter.— Whether  a 
homicide  amounts  to  murder,  or  to  man- 
slaughter merely,  does  not  depend  upon  the 
presence  or  absence  of  the  intent  to  kill. 
In  either  case  there  may  be  a  present  in- 
tention to  kill  at  the  moment  of  the  com- 
mission of  the  act:  People  v.  Freel.  48  Cal. 
436.  The  distinction  between  them  lies  in 
the  presence  or  absence  of  malice:  People  v. 
Samsels,  66  Cal.  99.  To  reduce  a  felonious 
homicide  from  the  grade  of  murder  to  that 
of  manslaughter  upon  the  ground  of  a  sud- 
den quarrel,  it  must  appear  that  the  provo- 
cation was  -of  such  a  character  as  would 
naturally  arouse  the  passions,  and  that  the 
defendant  acted  under  the  smart  of  his  sud- 
den passions  and  resentment:  People  y. 
Bruggy,  93  Cal.  476;  see  sec.  192,  note  1. 

Malice:  See  note  to  next  section.  In  its 
legal  sense,  malice  does  not  mean  mere  ha- 
tred and  ill-will,  but  denotes  an  intent  to  do 
an  unlawful  act,  without  legal  justification 
or  excuse.  But  evidence  of  previous  hatred 
and  ill-will  is  always  admissible  as  tending 
to  prove  active  or  legal  malice  at  the  time  of 
the  homicide:  People  y.  Taylor,  36  Oil.  255; 
People  V.  Colvin,  118  Cal.  349.  ft  means  a 
wrongful  act,  done  intentionally,  without 
just  cause  or  excuse:  Maynard  v.  Fireman's 
Fund  Ins.  Co.,  34  Cal.  48;  91  Am.  Dec.  672; 
see  sec.  7,  subd.  4.  The  rule  is  well  settled 
that  where  an  unlawful  killing  is  proved 
malice  will  be  presumed,  and  the  burden  of 
proof  will  be  thro\ili  on  the  defendant  to 
show  the  absence  or  want  of  malice:  Regina 
V.  Maloney,  9  Cox  C.  O.  6;  Commonwealth 
V.  Webster,  6  Cush.  295;  52  Am.  Dec.  711; 
see  sec.  1105,.  note;  People  v.  Cox,  76  Cal. 
281;  People  v.  Knapp,  71  Cal.  1;  People  v. 
Olson,  80  Oal.  122. 

Evidence   of  character  in   prosecutions 
for  homicide:  See  11  Am,  Rep.  776,  note. 


188.  Ualice  defined. 

Sec.  188.     Such  malice  may  be  express  or  implied.    It  is  express  when  there 
Is  manifested  a  deliberate  intention  unlawfully  to  take  away  the  life  of  a  fellow- 
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creature.    It  i8  implied  when  no  considerable  provocation  appears,  or  when 
the  circxunstances  attending  the  killing  show  an  abandoned  and  malignant  heart. 


Orlg^in  of  section.— The  code  commission- 
ers say  that  this  section  is  based  upon  sec- 
tion 20  of  the  act  of  1850,  231,  and  part 
of  section  21  of  the  same  act  as  amended 
in  1S56,  219. 

Section  20  is  as  follows:  "Express  malice 
is  that  deliberate  intention  unlawfully  to 
take  away  the  life  of  a  fellow-creature 
which  is  manifested  by  external  circum- 
stances, capable  of  proof.*'  This  section  did 
not  pretend  to  define  implied  malice,  but  in 
section  21,  which  was  devoted  chiefly  to  a 
division  of  murder  into  degrees,  it  is  de- 
clared that  "malice  shall  be  implied  when 
no  considerable  provocation  appears,  or 
when  all  the  circumstances  of  the  killing: 
show  an  abandoned  and  malignant  heart." 
The  commissioners  then  state:  "It  is  very 
clear  that  neither  definition  Is  complete 
when  the  term  'malice*  is  used  in  a  general 
sense,  as  it  is  used  in  the  sections  cited. 
The  commission  have  placed  the  definition 
of  malice  express  and  malice  implied  in  the 
same  section,  and  limited  the  definition  to 
that  malice  which  is  an  ingredient  of  mur- 
der; they  omit  from  the  definition  of  ex- 
press malice  the  phrase  'by  external  circum- 
stances capable  of  proof,'  for  that  phrase 
performs  no  office  in  the  section,  and  con- 
stitutes at  best  a  very  indifferent  definition 
of  the  word  'manifested,'  which  precedes  it. 
'^lalice  in  a  legal  sense  means  a  wrongful 
act  done  intentionally  without  just  cause  or 
excuse*:  Maynard  v.  Fireman's  Fund  Ins. 
Co.,  34  Cal.  48;  91  Am.  Dec.  672;  see  sec.  7, 
subd.  4,  for  a  general  definition  of  malice." 
An  instruction  as  to  malice,  giving  the 
general  definition  of  section  7,  followed  by 
the  definition  of  this  section,  is  not  mislead-* 
ing  or  confusing:  People  v.  Dice,  120  Cal. 
189,  202.  The  meaning  of  malice  and  malice 
aforethought  are  not  precisely  the  same. 
MaHce  aforethought  indicates  a  greater  de- 
gree of  wickedness  than  malice  simply:  Cra- 
vey  V.  State,  36  Tex.  Cr.  Rep.  90;  61  Am. 
St.  Rep.  833. 

Malice    aforethouglit:     Sec.    187,    note. 


The  killing  must  be  committed  with  malice 
aforethought  to  constitute  the  crime  of  mur- 
der. This  is  the  grand  criterion  which  dis- 
tinguishes murder  from  other  killing;  and 
this  malice  prepense  is  not  so  properly  spite 
or  malevolence  to  the  deceased  in  particu- 
lar as  any  evil  design  in  general — the  dic- 
tate of  a  wicked,  depraved,  and  malignant 
heart— and  it  may  be  either  express  or  im- 
plied in  law.  Malice  aforethought  is  a  neces- 
sary ingredient  in  the  crime  of  murder,  and. 
should  therefore  be  alleged  in  the  indict- 
ment: People  V.  Schmidt,  63  Oal.  28;  citing 
People  V.  Urias,  12  Oal.  325;  People  v.  King, 
27  Cal.  507;  87  Am.  Dec.  95;  People  v. 
Bonilla,  38  Oal.  699. 

Express  malice  is  when  one,  with  a  sedate, 
deliberate  mind  and  formed  design,  doth 
kill  another;  which  formed  design  is  evi- 
denced by  external  circumstances  discover- 
ing that  inward  intention;  as  lying  in  wait, 
antecedent  menaces,  fo^er  grudges,  and 
concerted  schemes  to  do  him  some  bodily 
harm:  4  Blackstone^s  Commentaries,  198. 
No  better  definition  of  implied  malice  can 
be  found  than  that  given  in  the  section: 
People  V.  WUliams.  43  Cal.  349.  A  very 
able  authority  denies  that  there  is  any  dis- 
tinction between  "malice  express"  and  "mal- 
ice implied."  Our  only  way  of  proving 
malice  is  by  inferring  it  from  circum- 
stances. Even  should  a  party  when  ex- 
amined on  the  stand  say,  "I  did  the  act 
maliciously,"  the  question  would  still  re- 
main how  far  the  statement  is  to  be  be- 
lieved. The  mode  of  proof  is  not  demon- 
stration, but  inference:  1  Wharton's  Crim- 
inal Law,  8th  ed.,  sec.  113;  Wharton's 
Criminal  Evidence,  sees.  7,  735,  739.  See 
People  V.  Rater,  63  Cal.  421,  for  proper  sub- 
mission of  the  question  of  malice  to  the 
jury. 

Assault  with  intent  to  kill.— It  is 
doubtful  whether  the  language  of  this  sec- 
tion should  be  given  to  the  jury  at  all  in  a 
case  of  assault  w^th  intent  to  murder:  Peo- 
ple V.  Burgle,  123  Cal.  303. 


189.  Degrees  of  murder. 

Sec.  189.  All  murder  which  is  perpetrated  by  means  of  poison,  or  lying  in 
wait,  torture,  or  by  any  other  kind  of  willful,  deliberate,  and  premeditated 
killing,  or  which  is  committed  in  the  perpetration,  or  attempt  to  perpetrate 
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arson,  rape,  robbery,  burglary,  or  mayhem,  is  murder  of  the  first  degree;  and  all 
other  kinds  of  murders  are  of  the  second  degree.  [Amendment,  approved  March 
30,  1874;  Amendments  1873-74,  427;  took  effect  July  1,  1874.] 

Statutory  division  of  murder  into  de- 
grees: See  note,  18  Am.  Dec.  774-787.  The 
common  law  recognizes  no  distinction    be- 


tween different  Jkinds  of  murder.  In  most 
of  the  United  States,  however,  the  offense 
has  by  statute  been  divided  into  degrees, 
only  one  of  which,  if  either,  is  punished 
capitally:  Wharton  on  Homicide,  sees.  170, 
171.  Where  the  distinction  is  thus  made, 
the  statute  usually  divides  the  crime  into 
two  degrees;  in  Florida,  Minnesota,  and 
Wisconsin,  however,  murder  is  divided  into 
three  degrees.  In  Colorado,  Dakota,  Georgia, 
Illinois,  Kentucky,  Louisiana,  Mississippi, 
North  Carolina,  Rhode  Island,  and  South 
Carolina  there  is  no  division  of  murder  into 
degrees,  but  in  some  of  these  states  the 
same  object  is  accomplished  by  giving  the 
jury  power  to  fix  the  penalty  at  death  or 
imprisonment,  in  their  discretion. 

The  object  intended  to  be  accomplished 
by  the  statute  is  plain.  The  supreme  court 
of  California  has  said:  "In  dividing  murder 
into  two  degrees,  the  legislature  intended  to 
assign  to  the  first,  as  deserving  of  greater 
punishment,  all  murders  of  a  cruel  and  ag- 
gravated character;  and  to  the  second,  all 
other  kinds  of  murder  which  are  murder  at 
common  law,  and  to  establish  a  test  by 
which  the  degree  of  every  case  of  murder 
may  be  readily  ascertained.  That  test  may 
be  thus  stated:  Is  the  killing  willful  (that 
is  to  say,  intentional),  deliberate,  and  pre- 
meditated? If  it  is,  the  case  falls  within 
the  first,  and  if  not,  within  the  second  de- 
gree. There  are  certain  kinds  of  murder 
which  carry  with  tbein  conclusive  evidence 
of  premeditation.    These  the  legislature  has 

enumerated  in  the  statute,  and  has  taken 
upon  itself  the  responsibilitj^  of  saying  that 

they  shall  be  deemed  and  held  to  be  mur- 
der of  the  first  degree.  These  cases  are  of 
two  classes:  First,  where  the  killing  is  per- 
petrated by  means  of  poison,  etc.  Here  the 
means  used  is  held  to  be  conclusive  evi- 
dence of  premeditation.  The  second  is, 
where  the  killing  is  done  in  the  perpetra- 
tion, or  the  attempt  to  perpetrate,  some  one 
of  the  felonies  enumerated  in  the  statute. 
Here  the  occasion  is  made  conclusive  evi- 
dence of  premeditation.  Where  the  case 
comes  within  either  of    these    classes,  the 


test  question,  'Is  the  killing  willful,  delib- 
erate, and  premeditated?*  is  answered  by 
the  statute  itself,  and  the  jury  have  no  op- 
tion but  to  find  the  prisoner  guilty  in  the 
first  degree.  Hence,  so  far  as  these  two 
classes  are  concerned,  all  difficulty  as  to  the 
question  of  degree  is  removed  by  the  stat- 
ute. But  there  is  another  and  much  larger 
class  of  cases  included  in  the  definition  of 
murder  in  the  first  degree,  which'  are  of 
equal  cruelty  and  aggravation  with  those 
enumerated,  and  which,  owing  to  the  differ- 
ent and  countless  fornix  which  "murder  as- 
sumes, it  is  impossible  to  describe  in  the 
statute.  In  this  class  the  legislature  leaves 
the  jury  to  determine,  from  all  the  evidence 
before  them,  the  degree  of  the  crime,  but 
prescribes,  for  the  government  of  their  de- 
liberations, the  same  test  which  has  been 
used  by  itself  in  determining  the  degree  of 
th|^ther  two  classes,  to  wit,  the  deliberate 
and  preconceived  intent  to  kill.  Thus  the 
three  classes  of  cases  which  constitute  mur- 
der of  the  first  degree  are  made  to  stand 
upon  the  same  principle.  It  is  only  in  the 
latter  class  of  cases  that  any  difficulty  is 
experienced  in  drawing  the  distinction  be- 
tween murder  of  the  first  and  murder  of 
the  second  degree,  and  this  difficulty  is  more 
apparent  than  real.  The  unlawful  killing 
must  be  accompanied  with  a  deliberate  and 
clear  intent  to  take  life  in  order  to  consti- 
tute murder  of  the  first  degree.  The  intent 
to  kill  must  be  the  result  of  deliberate  pre- 
meditation; it  must  be  formed  upon  a  pre- 
existin'g  reflection,  and  not  upon  a  sudden 
heat  of  passion  sufiicient  to  preclude  the 
idea  of  deliberation.  There  need  be  no  ap- 
preciable space  of  time  between  the  inten- 
tion to  kill  and  the  act  of  killing;  they  may 
be  as  instantaneous  as  successive  thoughts 
of  the  mind.  It  is  only  necessary  that  the 
act  of  killing  be  preceded  by  a  concurrence 
of  will,  deliberation,  and  premeditation  on 
the  part  of  the  slayer;  and  if  such  is  the 
case,  the  killing  is  murder  of  the  first  de- 
gree, no  matter  how  rapidly  these  acts  of 
the  mind  may  succeed  each  other,  or  how 
quickly  they  may  be  followed  by  the  act  of 
killing":  People  v.  Sanchez,  24  Cal.  17.  The 
distinction  between  murder  in  the  first  and 
murder  in  the  second  degree  is  also  pointed 
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■out  in  People  v.  Bealoba,  17  Oal.  389:  Peo- 
ple V.  Foren,  25  Cal.  361;  People  v.  Barry, 
Bl  Cal.  357;  People  v.  Nichol,  34  CSal.  211; 
People  V.  Long,  39  Cal.  694;  People  v.  Doyt^ll, 
48  Cal.  85;  People  v.  Welch,  49  Cal.  174; 
People  V.  Cotta,  49  Cal.  166;  People  v.  Hunt, 
59  Cal.  430,  435;  teople  v.  Hong  Ah  Duck, 
Ul  Cal.  387;  People  v.  Robertson;  67  Cal. 
046.  The  following  instruction  is  erroneous: 
■•'If  you  find  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant  did,  on 
the  twenty-eighth  of  February,  1880,  with 
malice  aforethought,  unlawfully  kill  Vivian 
Torres,  then  you  in'ill  find  the  defendant 
guilty  of  murder  in  the  first  degree."  The 
court  said:  "If  the  instruction  is  correct, 
murder  of  the  second  degree  is  the  unlaw- 
ful killing  of  a  human  being  without 
malice":  People  v.  Grigsby,  62  Cal.  482. 
So,  also,  in  People  v.  Guance,  57  Cal.  154. 
For  a  sufficient  instruction  as  to  the  degrees 
•of  murder,  see  People  v.  Raten,  63  Cal.  424. 
It  is  proper  for  the  court  to  use  the  language 
of  the  Penal  Code  in  defining  the  degrees 
of  murder:  and  the  fact  that  such  language 
refers  to  instances  of  murder  in  the  first 
•degree,  to  which  the  evidence  does  not  ap- 
ply, cannot  prejudice  the  defendant:  People 
T.  Chaves,  122  Cal.  134,  141. 

Belief  by  the  accused  that  the  deceased 
had  seduced  the  former's  wife  cannot  reduce 
murder  from  the  first  to  the  second  degree: 
People  V.  Hurtado,  63  Cal.  288.  See  People 
T.  Mortier,  58  Cal.  262,  where  the  evidence 
was  of  murder  in  the  first  degree. 

Court  cannot  find  degpree.— It  is  not  the 
province  of  the  court  to  instruct  the  jury  as 
to  the  degree  of  murder  established  by  the 
evidence,  and  it  should  be  left  to  the  jury 
to  determine  that  question:  People  v.  Hunt, 
59  Cal.  430;  People  v.  Woody,  45  Cal.  289; 
People  v.  Gibson,  17  Cal.  283;  People  v. 
Kamanunu,  110  Cal.  609;  People  v.  Leary, 
105  Cal.  48G;, People  v.  Chew  Sing  Wing, 
88  Cal.  208;  People  v.  Martinez,  66  Oal.  278. 
That  the  jury  must  find  the  degree  of  the 
crime  or  else  itd  verdict  will  be  set  aside 
end  a  new  trial  ordered,  see  People  v.  Lee 
Yune  Chong,  94  Cal.  379;  People  v.  O'Neil, 
78  Cal.  381. 

Killing  by  poison  is  murder  in  the  first 
degree,  and  if  the  jury  bring  in  a  verdict 
of  manslaughter,  it  will  be  set  aside:  People 
v.  Dailey,  59  Cal.  600. 

Bdllberation  and  premeditation.— In  the 
authorities  above  noted  it  is  held  that  an 


intent  to  kill  is  not  alone  sufficient  to  make 
an  unlawful  homicide  murder  in  the  first 
degree.  There  must  also  be  deliberation 
and  premeditation.  The  words  "willful,  de- 
liberate, and  premeditated,"  clearly  meau 
more  than  intentional.  But  there  need  be 
no  appreciable  space  of  time  between  the 
formation  of  the  intention  to  kill  and  the 
act  of  killing;  they  may  be  as  instantaneous 
as  successive  thoufrhts  of  the  mind.  If  the 
act  of  killing  be  preceded  by  a  concurrence 
of  will,  deliberation,  and  premeditation  on 
the  part  of  the  slayer,  it  is  murder  in  the 
first  degree,  no  matter  how  rapidly  these 
acts  of  the  mind  may  succeed  each  other, 
or  how  quickly  they  may  be  followed  by 
the  act  of  killing:  People  v.  Nichol,  34  Cal. 
211;  People  v.  Long,  39  Cal.  694;  People  v. 
Williams,  43  Cal.  344;  People  v.  Cotta,  49 
Cal.  166;  State  v.  Ah  Mook,  12  Nev.  300; 
McAdams  v.  State,  25  Ark.  405.  If  the 
court's  instruction  ignore  the  question  of 
deliberation  and  intention,  it  will  be  er- 
roneous, and  the  use  of  the  word  "conceal" 
is  not  the  same  as  "lying  in  wait":  People 
V.  Miles,  55  Cal.  207;  People  v.  Williams,  73 
Cal.  531.  Where  on  an  attempt  to  commit 
an  abortion  the  woman  dies,  the  accused 
may  be  admitted  to  bail,  there  being  no 
evidence  of  an  intent  to  kill:  Ex  parte  Wolff, 
57  Cal.  94.  The  statute,  in  specifying  cer- 
tain kinds  of  homicide  as  constituting  mur- 
der in  the  first  degree,  as  where  it  is  per- 
petrated by  poison,  lying  in  wait,  etc.,  and 
then  adds  "or  any  other  willful,  deliberate, 
and  premeditated  killing,"  does  not  import 
that  the  instances  enumerated  shall  furnish 
the  standard  of  deliberation  and  premedita- 
tion, and  that  no  murder  is  of  the  first  de- 
gree unless  perpetrated  with  equal  fore- 
thought and  calculation:  Burgess  v.  Com- 
moij wealth,  2  Va.  Gas.  4So;  Commonwealth 
V.  Jones,  1  Leigh,  610;  Whiteford  v.  Com- 
monwealth, 0  Rand.  721;  18  Am.  Dec.  771. 
Deliberation  and  premeditation  are  not  pre- 
sumed from  the  mere  fact  of  unlawful  homi- 
cide, but  they  may  be  inferred  from  the 
circumstances  surrounding  the  killing.  The 
question  of  the  premeditation  and  delibera- 
tion of  the  defendant  is  '  one  which  it  is 
peculiarly  the  province  of  the  jury  to  deter- 
mine; People  V.  Valencia,  43  Cal.  552^  Evi- 
dence of  tlireats,  of  preparation  of  weapons, 
search  for  the  victim,  nature  of  the  instru- 
ment useJ,  the  manner  of  using  it,  etc.,  is 
competent  to  prove  the  premeditation:  See 
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Respublica  v.  Bob,  4  Dall.  145;  Common- 
wealth V.  Williama,  2  Ashm.  09;  Bivens  v. 
State,  11  Ark.  455;  Fields  v.  State,  52  Ala. 
348. 

Insanity  of  defendant:  See  sec.  26,  and 
note.  Insanity  occasioned  by  wife's  confes- 
sion of  adultery;  People  v.  Hurtado,  63  Cal. 
2S8. 

Murder  in  attempt  to  commit  bur- 
glary.—Murder  committed  while  attempt- 
ing to  enter  a  honse  for  the  purpose  of 
killing  another  person  therein  is  murder  in 
the  first  degree:  People  v.  Miller,  121  Cal. 
343. 

The  indictment  should  not  state  the  de- 
gree of  murder  with  which  the  defendant  is 
charged.  It  is  not  the  province  of  the 
grand  jury  to  determine  the  degree;  that 
duty  is  by  statute  expressly  cast  upon  the 
trial  jury.  But  if  the  indictment  does  state 
the  degree,  it  does  not  vitiate  it — the  state- 
ment of  the  degree  will  be  treated  as  sur- 
plusage: People  V.  King,  27  Cal.  507;  87 
Am.  Dec.  95;  People  v.  Nichol,  3i  Cal.  211. 
The  trial  jury  in  thein'  verdict  should  ex- 
pressly state  the  degree  of  murder  of  which 
they  find  the  defendant  guilty:  People  v. 
Campbell,  40  Cal.  129;  see  sec.  959.  A  con- 
viction of  involuntary  manslaughter  may  be 
had  on  an  indictment  for  murder:  People 
v.  Pearne,  118  Cal.  154. 

The  indictment  should  allege  the  malice 
aforethought:  People  v.  Schmidt,  63  Cal. 
28;  citing  People  v.  Urias,  12  Cnl.  325;  Peo- 
ple V.  King,  27  Cal.  507;  87  Am.  Dec.  95; 
and  People  v.  Bonilln,  38  Cal.  690. 

Drunkenness.— Where  the  homicide  is  not 
committed  by  means  of  poison,  lying  in  wait, 
or  torture,  or  in  the  perpetration,  or  at- 
tempt to  perpetrate,  arson,  rape,  robbery, 
burglary,  or  mayhem,  the  degree  of  the  of- 
fense depends  entirely  upon  the  question 
whether  the  killing  was  willful,  deliberate, 
and  premeditated!  and  upon  that  question 
it  is  proper  for  the  jury  to  consider  evi- 
dence of  intoxication,  not  upon  the  ground 
that  drunkenness  renders  a  criminal  act 
less  criminal,  or  can  be  received  in  exten- 
uation or  excuse,  but  upon  the  ground  that 
the  condition  of  the  defendant's  mind  at 
the  time  the  act  was  committed  may  be  in- 
quiretP  after,  in  order  to  justly  determine 
the  question  whether  at  the  time  his  mind 
was  capable  of  that  deliberation  and  pre- 
meditation which,  according  as  they  are 
present  or  absent,  determine  the  degree  of 


the  crime.  As  between  murder  in  the  sec- 
ond degree  and  manslaughter,  however,  the 
drunkenness  of  the  defendant  can  form  no 
legitimate  matter  of  inquiry:  People  v. 
Nichol,  34  Cal.  211;  People  v.  Williams,  43 
Cal.  344;  see  sec.  22,  note. 

Charge  in  respect  to*  drunkenness  sus- 
tained: See  People  v.  De  la  Cour  Soto,  63> 
Cal.  165. 

Homicide,  where  death  was  the  result  or 
deceased's  want  of  care  of  his  wounds: 
See  11  Am.  Hep.  125,  note. 

The  corpus  delicti  in  all  cases  of  homi- 
cide  must  be  proved  as  an  essential  condi- 
tion to  conviction.  In  other  words,  it  is 
necessary  to  establish:  1«  That  the  deceased 
died  from  the  effect  of  a  wound;  2.  That  this 
wound  was  unlawfully  inflicted.  "I  would 
never,"  says  Jjovd  Hale,  "convict  any  per- 
son of  murder  or  manslaughter  unless  the 
fact  were  proved  to  be  done,  or  at  least  the 
body  found  dead":  2  Hale's  Pleas  of  the 
Crown,  290.  The  death  should  be  distinctly 
proved,  either  by  direct  evidence  of  the  fact 
as  by  inspection  of  the  body,  or  by  circum- 
stantial evidence  strong  enough  to  leave  no 
ground  for  reasonab!e  doubt.  *'The  suddett 
disappearance  of  a  man  of  known  and  es- 
tablished habits,  without  apparent  cause, 
and  the  failure  to  find  him,  or  any  trace  of 
him,  after  diligent  search,  although  they 
may  lead  to  a  strong  suspicion  that  he  has 
come  to  an  untimely  end,  yet  are  not  alone 
sufficient  proof  of  his  death,  because  the- 
fact  may  be  accounted  for  on  the  hypothesi**^ 
(however  improbable)  that  he  may  have  ab- 
sconded and  eluded  all  inquiry,  or  be  kid- 
naped and  concealed,  and  be  still  alive. 
But  if  his  dead  body  be  found,  it  is  a  fact 
in  its  nature  conclusive.  It  has  sometimes 
been  said  by  judges  that  a  jury  ought  never 
to  convict  in  a  case-  o*f  homicide  unless  the 
dead  body  be  found  and  identified.  This,  as 
a  general  proposition,  is  undoubtedly  true 
and  correct;  and  disastrous  and  lamentable 
consequences  have  resulted  from  disregard- 
ing the  rule.  But,  like  other  rules,  it  is  to 
be  taken  with  some  qualification.  It  may 
sometimes  happen  that  the  dead  body  can- 
not be  produced,  although  the  proof  of  the 
death  is  clear  and  satisfactory.  As  in  a 
case  of  murder  at  sea,  where  the  body  is 
thrown  overboard  in  a  dark  and  stormy 
night,  at  a  gieat  distance  from  land  or  any 
vessel;  although  the  body  cannot  be  found, 
nobody  can  doubt  that  the  author  of  that 


00 


Chap.  I.] 


Homicide. 


§11^0 


crime  is  chargeable  with  murder.  But  if  the 
body  can  be  found  and  identified,  it  goes 
conclusively  to  one  of  the  facts  necessary  to 
be  proTed— the  death  of  the  person  alleged 
to  have  been  killed":  Per  Shaw,  C.  J., 
Bums*  Webster  Case,  479;  see  Wharton  on 
Homicide,  Bees.  628-G41.  In  a  late  case, 
where  the  evidence  tended  to  show  that  the 
defendants  went  to  the  house  of  the  de- 
ceased for  the  purpose  of  kllliug  him,  and 
appropriating  his  sheep  to  their  own  use; 
that  in  pursuance  of  that  object  one'of  them 
shot  him  at  least  twice,  once  in  the  head 
and  once  in  the  back,  either  of  the  shots 
being  likely  to  produce  death;  that  the  per- 
son thus  shot  was  never  again  seen  or 
heard  of;  that  that  night— a  dark  one — de- 
fendants built  a  large  fire,  and  that  subse- 


quently remnants  of  a  few  b^nes  were  found 
in.  the  ashes;  that  one  of  the  defendants 
stated  that  they  had  burned  the  body;  that 
the  sheep  were  taken  possession  of  by  the 
defendants,  the  wool  sold,  and  the  proceeds 
applied  to  their  own  use — ^it  was  held  that 
this  was  evidence  suj£cient  to  establish  the 
corpus  delicti,  viz.,  the  fact  of  death,  and 
that  it  occurred  by  criminal  agency:  People 
V.  Alviso,  55  Cal.  230;  see,  also,  People  v. 
Dick,  37  Cal.  277. 

Corpus  delicti,  proof  of:  See  78  Am.  Dec» 
252-269,  note. 

Proof  of  death,  what  essential  as:  See- 
14  Am.  Eep.  481,  note. 

Burden  of  proving^  juBtification  or  ex- 
cuse: See  sec.  1105,  post. 


190.  Pnnishment  for  murder. 

Sec.  190.  Every  person  guilty  of  murder  in  the  first  degree  shall  suffer  death 
or  confinement  in  the  state  prison  for  life,  at  the  discretion  of  the  jury  trying 
the  same;  or  upon  a  plea  of  guilty,  the  court  shall  determine  the  same;  and 
every  person  guilty  of  murder  in  the  second  degree  is  punishable  by  imprison- 
ment in  the  state  prison  not  less  than  ten  years.  [Amendment,  approved  Jtfarcli 
28, 1874;  Amendments  1873-74,  457;  took  effect  from  passage.] 

Showing  defendant  is  already  a  life 
convict.— In  People  v.  Hong  Ah  Duck,  61 
Cal.  387,  after  much  deliberation,  it  was 
rnled  that  the  prosecution  may  show  that 
the  defendant  in  a  trial  for  murder  is  al- 
ready a  fife  convict,  not  for  the  purpose  of 
affecting  the  question  of  guilt,  but  that  the 
Jury  might  know  that  if  they  brought  in 
a  verdict  of  guilty,  and  affixed  as  a  punish- 
ment imprisonment  for  life,  it  would  be  no 

punishment  at  all. 

Death  penalty,  how  executed.— When- 
ever, in  a  proper  case,  the  judgment  of  the 
court  directs  the  death  of  the  defendant,  the 
punishment  in  this  state  is  inflicted  "by 
hanging  the  defendant  by  the  neck  until  he 
is  dead":  See  sees.  1228,  1229. 

If  the  judgment  directs  that  defendant  be 
taken  to  the  "place  of  public  execution,"  it 
is  surplusage  to  that  extent.  Sections  1228 
and  1229  provide  for  the  execution.  "The 
place  of  execution"  is  prescribed  by  the 
law— adjudging  that  it  be  public  does  not 
vitiate:  People  v.  Brown,  59  Cal.  345,  357. 

Discretion  of  the  jury.— If  the  jury 
agree  that  the  defendant  is  guilty  of  mur- 
der in  the  first  degree,  but  cannot  agree  that 


the  punishment  shall  be  imprisonment  for 
life,  or  if  they  do  not  declare  that  the  pun- 
ishment shall  be  such  imprisonment,  it  ia 
the  duty  of  the  court  to  pronounce  judgment 
of  death.  The  jury  need  not  declare  that 
death  ehall  be  inflicted;  if  the  verdict  is 
silent  in  respect  to  the  penalty,  the  court 
must  pronounce  the  death  sentence:  People- 
v.  Welch,  49  Cal.  174. 

It  is  not  error  "to  instruct  the  jury  that 
if  they  found  the  defendant  guilty  of  mur- 
der in  the  first  degree  with  some  extenuat- 
ing fact  or  circumstance  in  the  case,  it  was. 
within  their  discretion  to  pronounce  such  a 
sentence  as  would  relieve  the  defendant, 
from  the  extreme  penalty  of  the  law.  Sec- 
tion 190  of  the  Penal  Qode  invests  a  jury 
in  a  criminal  case  for  murder  with  that  dis- 
cretion; but  the  discretion  is  not  an  arbitrary 
one,  and  it  was  proper  for  the  court  to  in- 
struct them  as  to  its  exercise*':  People  v. 
Jones,  03  Cal.  168,  170;  see,  also,  People  v. 
Murback,  64  Cal.  369;  People  v.  Ah  Len,  9& 
Cal.  133;  People  v.  Bawden,  90  Cal.  195; 
People  V.  Brick,  68  Cal.  190;  People  v. 
French,  09  Cal.  169;  People  v.  Olson,  80  CaL 
122. 
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191.  Petit  treason  abolished. 

[Section  191  was  repealed  by  act  approved  March  16,  1901;  Commissioners' 
Amendment;  took  effect  July  1,  1901.] 

192.  Manslaughter  defined — ^Voluntary  and  involuntary. 

Sec.  192.  Manslaughter  is  the  unlawful  killing  of  a  human  being,  without 
malice.     It  is  of  two  kinds: 

1.  Voluntary — upon  a  sudden  quarrel  or  heat  of  passion; 

2.  Involuntarj^ — in  the  commission  of  an  unlawful  act  not  amounting  to  fel- 
ony; or  in  the  commission  of  a  lawful  act  whiph  might  produce  death,  in  an 
unlawful  manner,  or  without  due  caution  and  circumspection. 

"This  section  embodies  the  material  control.  "If  defendant  was  bo  far  in  posses- 
portions  of  sections  22,  23,  24  and  25  of  the  siou  of  his  mental  facalties  as  to  be  capable 
•crimes  and  punishment  act  of  1850  (Stats. .  of  knowing  that  the  act  of  killing  was 
1850,  p.  229)":  From  commissioners'  note.  wrong,  any  partial  defect  of  understanding 

Murder  and  manslaughter,  distinction  which  might  cause  him  more  readily  to  give 


hetween.— The  presence  or  absence  of  mal- 
ice is  the  distinguishing  feature  between 
mui'der  and  manslaughter:  People  t, 
•Crowey,  56  Cal.  36;  People  v.  Samsels,  66 
Cal.  99.  If  malice  enter  into  the  unlawful 
«ct  by  which  the  death  is  caused,  it  is  mur- 
der; but  if  malice  be  wanting,  it  is  but 
manslaughter:  1  Wharton's  Criminal  Law, 
Sth  ed.,  sec.  304;  1  KusseU  on  Crimes,  667, 
783.  For  definition  and  illustrations  of  what 
constitutes  legal  malice,  see  notes  to  sec- 
tions 187  and  ISS.  Manslaughter  is  a 
boniicide  not  excusable,  not  justifiable,  but 
yet  not  intentional;  a  homicide  which  re- 
sults from  wrong  conduct  but  not  from  the 
-cool  intent  to  kill;  from  misbehavior;  from 
fuisconduct  which  results  differently  from 
what  the  party  had  reason  to  expect  from 
the  act  which  was  done.  Murder  is  a  homi- 
cide wliich  has  been  caused  intentionally—- 
intentionally,  either  from  the  express  pur- 
l)OBe  to  commit  the  murder,  or  from  a 
wrongful  act  of  violence,  with  such  means 
•and  in  such  a  manner  as  might  reasonably 
be  supposed  would  cause  death.  There  must 
be  in  murder  what  is  called  "malice"; 
namelj,  either  a  purpose  to  kill,  or  else  a 
purpose  to  do  an  act  of  violence  which  might 
reasonably  be  supposed  would  cause  death, 
and  which  does  cause  death:  Commonwealth 
V.  Sturtevant,  117  Mass.  122;  19  Am.  Rep. 
401;  S.  C,  Wharton  on  Homicide,  742. 

The  law,  in  consideration  of  human  weak- 
ness, makes  the  offense  manslaughter  when 
it  is  committed  under  the  infiuence  of  pas- 
sion caused  by  an  insult  or  provocation  suf- 
ficient to  excite  an  irresistible  passion  in  a 
reasonable    person — one    of    ordinary    self- 


way  to  passion  than  a  man  ordinarily  rea- 
sonable cannot  be  considered  for  any  pur* 
pose.  To  reduce  the  offense  to  manslaughter, 
the  provocation  must  at  least  be  such  as 
would  stir  the  resentment  of  a  reasonable 
man":  People  v.  Hurtado,  63  Cal.  288. 

Whether  a  killing  is  murder  or  man- 
slaughter does  not  depend  upon  the  fact 
whether  or  not  a  dangerous  weapon  was 
used;  and  an  instruction  which  makes  the 
character  of  the  crime  depend,  not  upon  the 
intention  with  which  an  act  was  done,  but 
upon  the  nature  of  the  instrument  used,  is 
error:  People  v.  Crowey,  56  Cal.  36.  A 
verdict  of  manslaughter  is  equivalwit  to  an 
acquittal  on  the  charge  of  murder:  People  v. 
Muhlner,  115  Cal.  303,  307. 

Volnntazy  manslaughter.— "If,  upon  a 
sudden  quarrel,  two  persons  fight,  and  one 
of  them  kills  the  other,  this  is  manslaughter; 
and  so  it  is  if  they,  upon  such  an  occasion, 
go  out  and  fight  in  a  field,  for  this  is  one 
continued  act  of  passion,  and  the  law  pays 
that  regard  to  human  frailty  as  not  to  put 
a  hasty  and  a  deliberate  act  upon  the  same 
footing  with  regard  to  guilt.  So,  also,  if  a 
man  be  greatly  provoked,  as  by  pulling  his 
nose  or  other  great  indignity,  and  imme- 
diateb'  kills  his  aggressor,  though  this  ac- 
tion is  not  excusable  se  defendendo,  since 
there  is  no  absolute  neces^ty  for  doing  it 
to  preserve  himself,  yet  neither  is  it  murder, 
for  there  is  no  previous  malice,  but  it  is 
manslaughter So,  if  a  man  takes  an- 
other in  the  act  of  adultery  with  his  wife, 
and  kills  him  directly  upon  the  epot,  .... 
it  is  manslaughter":  4  Blackstone's  Commen* 
tiiries,  191.    Voluntary  manslaughter  differs 
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from  homicirle  in  pelf-defensc  in  this,  that 
in  the  one  case  there  is  an  apparent  neces- 
sity for  self-preservation  to  kill  the  aggres- 
sor, while  in  the  other  there  is  no  such 
necessity  at  all,  it  being  only  a  sudden  act  of 
revenge:  4  Blackstone's  Commentaries,  191. 
[n  cases  of  mutual  combat,  to  reduce  the 
offense  to  manslaughter  it  must  appear  that 
the  contest  was  waged  on  equal  terms,  and 
no  undue  advantage  sought  or  taken  by  the 
defendant;  for  if  such  was  the  case,  malice 
may  be  inferred,  and  the  killing  will  be 
murder:  People  v.  Sanchez,  2i  Cal.  17.  See 
People  V.  Barry,  31  Cal.  357,  and  People  ▼. 
Crowey,  56  Cal.  3d. 

No  words  of  reproach,  however  grievous, 
are  sufficient  provocation  to  reduce  the  of- 
fense of  intentional  homicide  from  murder 
to  manslaughter:  People  v.  Murback,  64 
Cal.  3t59;  People  v.  Tampkin.  62  Cal.  472; 
People  V.  Turley,  50  Cal.  469;  People  v. 
Batler,  8  Cal.  435;  Commonwealth  v.  Web- 
ster, 5  Cush.  295;  52  Am.  Dec.  711;  East  P. 
C.  sec.  20.  , 

Involuntary  manslaughter  is  where 
deaih  results  unintentionally,  so  far  as  the 
defendant  is  concerned,  from  an  unlawful 
act  on  his  part  not  amounting  to  felony,  or 
from  a  lawful   act    negligently    performed.' 


Hence  it  is  manslaughter  where  the  death  of 
another  occurs  through  the  defendant's 
negligent  use  of  daniercus  agencies;  so, 
also,  where  death  incidentally  but  uninten- 
tionally results  in  the  execution  of  a  tres- 
pass: Wharton  on  Homicide,  sec.  6.  Almo  t 
all  the  cases  of  involuntary  manslaughter  wi>l 
be  found  to  fall  under  one  of  two  classes: 
1.  Where  the  killing  takes  place  in  the 
prosecution  of  some  criminal,  unlawful,  or 
wanton  act,  not  a  felony;  2.  Where  the  kill- 
ing takes  place  in  consequence  of  some  law- 
ful act  being  criminally  or  improperly  per- 
formed, or  of  some  act  performed  without 
lawful  authority.  That  an  act  which  is 
merely  malum  prohibitum,  in  the  violation 
of  u  municipal  or  county  ordinance,  is  not 
an  "unlawful  act,"  was  suggested,  but  not 
decided,  in  People  v.  Peame,  118  Cal.  154. 
For  instructions  on  the  subject  of  involun- 
tary mans:aught>  r,  see  Ptople  v.  Holmes, 
lis  Oal.  444,  460. 

Careless  act  caus'ng  death,  when  is 
manslaughter:  See  40  Am.  Hep.  591,  note. 

Homicide  committed  in  perpetration  of 
practical  joke  as  manslaughter:  See  31  Am. 
Rep.  506,  note. 

Abortion    causing    death    of    mother: 

See  95  Am.  Dec.  733-788.  note. 


193.  Punishment  of  manslanghter. 

Sec.  193.  Manslaughter  i^  punishable  by  imprisonment  in  the  state  prison 
not  exceeding  ten  years. 

194.  Deceased  must  die  within  a  year  and  a  day. 

Sec.  194.  To  make  the  killing  either  murder  or  manslaughter,  it  is  requisite 
that  the  party  die  within  a  year  and  a  day  after  the  stroke  received  or  the  cause 
of  death  administered;  in  the  computation  of  which  the  whole  of  the  day  on 
which  the  act  was  done  shall  be  reckoned  the  first. 


"This  section  affirms  the  common-law 
rule:  2  Bishop's  Criminal  Law,  sec.  655; 
State  V.  Orrell,  1  Dev.  139;  17  Am.  Dec. 
563.    'Fractions  of  a  day  are  not  regarded. 


consequently  it  makes  no  difference  in  the 
cdmputation  whether  the  stroke  or  death  is 
in  the  morning  or  afternoon';  Id.":  Commis- 
sioners' note; 


195.  Excusable  homicide. 

Sec.  195.    Homicide  is  excusable  in  the  following  cases: 

1.  When  committed  by  accident  and  misfortune,  in  lawfully  correcting  e 
child,  or  in  doing  any  other  lawful  act  by  lawful  means,  with  usual  and  or- 
dinary caution,  and  without  any  unlawful  intent; 

2.  When  committed  by  accident  and  misfortune,  in  the  heat  of  passion,  upon 
any  sudden  and  sufficient  provocation,  or  upon  a  sudden  combat,  when  no 
undue  advantage  is  taken,  nor  any  dangerous  weapon  used,  and  when  the 
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killing  is  not  done  in  a  cruel  or  nnnsnal  manner.     [Commissioners*  Amend- 
ment, approved  March  16,  1901;  took  effect  July  1,  1901.] 

Excusable  homicide.— The  claesification 
given  by  the  above  and  the  two  next  suc- 
ceeding sections  is  to  some  extent  different 


from  that  given  by  most  writers  on  criminal 
law.  Thus  Wharton  divides  excusable  homi- 
cide into  two  kinds:  1.  Where  a  man  doing 
a  lawful  act,  without  any  intention  of  hurt, 
by  accident  kills  another;  as,  for  instance, 
where  a  man  is  hunting  in  a  park  and  un- 
intentionally kills  a  person  concealed;  2. 
Belf-defense,  which  exists  where  one  is  sud- 
denly assaulted,  and  in  defense  of  his  per- 
son, where  immediate  and  great  bodily 
harm  would  be  the  apparent  consequence  of 
waiting  for  the  assistance  of  the  law,  and 
there  is  no  probable  means  of  escape,  kills 


the  assailant:  Wharton  on  Homicide,  sec.  8; 
Wharton's  Criminal  Law,  8th  ed.,  sec.  306; 
see,  also,  4  Blackstone's  Commentaries,  182; 
1  KuBsell  on  Crimes,  883. 

A  homicide  committed  upon  a  sudden  com- 
bat is  not  excusable,  if  undue  advantage 
was  taken  of  the  decedent:  People  v.  Perdue, 
49  Cal.  425.  An  instruction  as  to  excusable 
homicide  following  the  language  of  the 
code  is  proper:  People  v.  Bushton,  80  Cal. 
160.  Homicide  in  resisting  an  attempt  to 
enter  defendant's  house  to  make  an  illegal 
arrest:  See  State  v.  Scheele,  57  Oonn.  307; 
i4  Am.  St.  Rep.  106. 

Burden  of  proTing  homicide  excusable: 
Sec.  1105,  post. 


196.  Justifiable  homicide  by  public  officers. 

Sec.  196.  Homicide  is  justifiable  when  committed  by  public  officers  and  those 
acting  by  their  command  in  their  aid  and  assistance,  either — 

1.  In  obedience  to  any  judgment  of  a  competent  court;  or, 

2.  When  necessarily  committed  in  overcoming  actual  resistance  to  the  exe- 
cution of  some  legal  process,  or  in  the  discharge  of  any  other  legal  duty;  or, 

3.  When  necessarily  committed  in  retaking  felons  who  have  been  rescued  or 
have  escaped,  or  when  necessarily  committed  in  arresting  persons  charged  with 
felony,  and  who  are  fleeing  from  justice  or  resisting  such  arrest. 

Subd.  1.    Obedience  to  Judgment  of  a     means  for  that  purpose,  are  resisted  in  so 

doing,  they  may  repel  force  with  force,  and 
need  not  give  back;  and  if  the  party  making 
resistance  is  unavoidably  killed  in  the  strug- 
gle, this  homicide  is  justifiable:  1  Russell 
on  Crimes,  sees.  60*5,  667;  Clements  v. 
State,  50  Ala.  117;  Wharton  on  Homicide, 
sec.  211;  People  v.  Adams,  85  Cal.  231.  But 
if  the  officer  should  kill  where  no  resistance 
is  oiTered  or  after  the  resistance  is  over 
and  the  necessity  has  ceased,  the  killing  is 
not  justifiable:  1  Wharton's  Criminal  Law, 
8th  ed.,  sees.  402,  404;  Clements  v.  State,  50 
Ala.  117.  And  the  necessity  must  be  rea- 
sonable; it  is  not  every  slight  resistance  to 
his  authority  that  wiU  justify  an  officer  in 
committing  a  homicide:  1  East  P.  C.  297; 
Wharton  on  Homicide,  sec.  211;  4  Black- 
stone's  Commentaries,  180.  Where  a  felony 
has  been  committed  and  the  guilty  party 
flees  from  justice,  the  officer  may  kill  him 
in  pursuit  if  he  cannot  otherwise  overtake 
him:  1  Wharton's  Criminal  Law,  8th  ed., 
sec.  405.  But  this  is  not  so  as  regards  a  per- 
son fleeing  from  a  civil  arrest,  nor  if  charged 


competent  court— Execution  of  judg- 
ment.—A  homicide  committed  by  a  sheriff 
in  execution  of  a  death-warrant  is,  of 
course,  justifiable:  1  Kussell  on  Crimes,  893. 
The  judgment  and  sentence  must  be  strictly 
followed,  however,  since  if  death  is  inflicted 
otherwise  than  as  directed,  the  officer  will 
be  guilty  of  felony:  1  Wharton's  Crminal 
Law,  8th  ed.,  sec.  401.  It  is  said  that  if  an 
officer  beheads  one  who  is  adjudged  to  be 
hanged,  or  vice  versa,  it  is  murder:  4  Black- 
stone's  Commentaries.  179.  And  if  one  not 
authorized  execute  the  judgment,  it  is  said 
to  be  murder:  4  Blackstone's  Commentaries, 
179;  2  Bishop's  Criminal  Law,  sees.  540, 
581.  The  judgment  thus  executed  by  an 
officer  must,  of  course,  be  that  of  a  com- 
petent court,  having  jurisdiction  of  the  of- 
fense and  of  the  defendant;  otherwise  the 
action  of  the  officer  would  not  be  justifiable. 
Subd.  2.  Besisting  execution  of  legal 
process.— In  all  cases,  whether  civil  or 
criminal,  where  persons  having  authority 
to  arrest  or  imprison,  and  using  the  proper 
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with  misdemeanor  merely:  Wharton  on 
Homicide,  sees.  212,  213.  The  same  rule  ap- 
plies to  the  prevention  of  escapaa:  1  Whar- 
ton's Criminal  Law.  sec.  406.  If  officers  of 
the  law,  when  engaged  in  the  preservation 
of  the  peace,  find  it  necessary  to  take  life, 
euch  killing  is  justifiable:  1  Wharton's 
C*riminal  Law,  8th  ed.,  sec.  407;  4  Black- 
stone's  Commentaries,  179.  Indeed,  private 
citizens,  who  in  the  preservation  of  the 
peace  necessarily  take  life,  are  held  jus- 
tified: Respublica  v.  Montgomery,  1  Yeates, 
419;  2  Wharton's  Criminal  Law,  8th  ed., 
sec.  1555.  In  all  cases  an  officer  should  pro- 
ceed with  due  caution;  it  is  not  every  slight 
interruption  that  will  justify  him  in  resort- 
ing to  extreme  measures:  Wharton  on  Homi- 
cide, sec.  216.  An  officer  who  makes  an  ar- 
rest out  of  his  proper  district,  or  without 


any  warrant  or  authority,  and  purposely 
kills  the  party  for  not  submitting  to  such  il- 
legal arrest,  will,  generally  speaking,  be 
guilty  to  the  same  extent  as  would  a  private 
citizen  acting  in  like  manner:  1  East  P.  C. 
312. 

Subd.  8.  Betaking  escaped  prisoners. 
As  to  escapes,  see  sec.  105,  and  note.  Homi- 
cide to  prevent  escape  of  misdemeanant: 
See  Thomas  v.  Kinkead,  55  Ark.  502;  29 
Am.  St.  Kep.  08;  Handley  v.  State,  96  Ala. 
48;  38  Am.  St.  Rep.  81;  Smith  v.  State,  59 
Ark.  132;  43  Am.  St.  Rep.  20.  To  prevent 
escape  of  felon:  See  Jackson  v.  State,  66 
Miss.  89;  14  Am.  St.  Rep.  542:  Brooks  v. 
Commonwealth,  61  Pa.  St  352;  100  Am. 
Dec.  645;  note,  61  Am.  Dec.  103. 

Burden  of  proving  homicide  Justifia- 
ble: Sec.  1105,  post. 


197.  Jnstiflable  homicide  by  other  persons. 

Sec.  197.  Homicide  is  also  justifiable  when  committed  by  any  person  in  either 
of  the  following  cases: 

1.  When  resisting  any  attempt  to  murder  any  person,  or  to  commit  a  felony, 
or  to  do  some  great  bodily  injury  upon  any  person;  or, 

2.  When  committed  in  defense  of  habitation,  property,  or  person,  against  one 
who  manifestly  intends  or  endeavors,  by  violence  or  surprise,  to  commit  a  felony, 
or  against  one  who  manifestly  intends  and  endeavors,  in  a  violent,  riotous,  or 
tumultuous  manner,  to  enter  the  habitation  of  another  for  the  purpose  of  offer- 
ing violence  to  any  person  therein;  or, 

3.  When  committed  in  the  lawful  defense  of  such  person,  or  of  a  w^ife  or 
husband,  parent,  child,  master,  mistress,  or  servant  of  such  person,  when  there 
is  reasonable  ground  to  apprehend  a  design  to  commit  a  felony  or  to  do  some 
great  bodily  injury,  and  imminent  danger  of  such  design  bding  acomplished; 
but  such  person  or  the  person  in  whose  behalf  the  defense  was  made,  if  he 
was  the  assailant  or  engaged  in  mortal  combat,  must  really  and  in  good  faith 
have  endeavored  to  decline  any  further  struggle  before  the  homicide  was  com- 
mitted; or, 

4.  When  necessarily  committed  in  attempting,  by  lawful  ways  and  means,  to 
apprehend  any  person  for  any  felony  committed,  or  in  lawfully  suppressing  any 
riot,  or  in  lawfully  keeping  and  preserving  the  peace. 

Burden  of  proving  homicide  Justifiable:     60  Cnl.  72,  which   questions   the    first  two 
8eo.  1105,  post. 

Accused  commencing  difElculty.— As  a 
general  rule,  to  render  the  homicide  justifi- 
able it  must  appear  that  the  accused  was 
whoUj  without  fault  imputable  to  him,  in 
bringing  about  or  commencing  the  difQculty 
in  which  the  mortal  wound  was  given:  Peo- 
ple V.  Lamb,  17  Cal.  323;  People  v.  Travis, 
56  Cal.  254;  and  People  v.  Westlake,  62  Cal. 
S03,  307,  not  approving  People  v.  Simons, 


cases  mentioned.  But  that  there  may  be  a 
case  where  the  defendant,  although  com- 
mencing the  trouble,  did  all  he  could  to 
avert  it  afterward,  and  to  save  himself 
kills  his  opponent,  see  People  v.  Westlake, 
62  Cal.  303.  307;  People  v.  Simons,  00  Cal. 
72;  People  v.  Conkling,  111  Cal.  616;  Peo- 
ple V.  Button,  106  Cal.  628;  46  Am.  St.  Rep. 
259;  People  v.  Gonzales  71  Cal.  569;  Peo- 
ple V.  O'Brien.  78  Cal.  41;  People  v.  Kenuett, 


05 


§197 


Penal  Code. 


[Part  I,  Title  VIII^ 


114  Cal.  18;  People  v.  Eoemer,  114  Cnl.  51; 
People  V.  Newcomer,  118  Cal.  263  (the  couit, 
in  stating  this  principle  to  the  jury,  had 
better  use  the  language  of  the  statute). 
In  People  v.  Wong  Ah  Teak,  i>3  Cal.  544,  the 
point  is  directly  passed  upon,  and  the  court 
say  that  "one  who  has  sought  a  combat  for 
the  purpose  of  taking  advantage  of  another 
may  afterward  endeavor  to  decline  anj'  fur- 
ther struggle,  and  if  he  really  and  in  good 
faith  does  before  killing  the  person  with 
whom  he  sought  combat  for  such  purpose, 
he  may  justify  the  killing  on  the  same 
grounds  as  he  might  if  he  had  not  originally 
sought  such  combat  for  such  purpose." 
However,  generally  speaking,  "the  right  of 
self-defense  which  justifies  a  homicide  does 
not  include  the  right  to  attack":  People  v. 
Westlake,  62  Cal.  303,  307;  see,  also,  note  to 
sec.  198,  "Threats." 

Subd.  1.  Prevention  of  felony— The 
law  authorizes  the  killing  of  one  who  is  in 
the  act  of  committing  a  forcible  felony,  and 
even  one  who  appears  to  be  in  the  act  of 
doing  so,  for  the  purpose  of  prevention,  not 
by  way  of  punishment:  State  v.  Roane,  2 
Dev.  58;  1  Wharton  s  Criminal  Law,  8th 
ed.,  sec.  484.  But  the  killing  is  not  excus- 
able if  the  crime  resisted  could  apparently 
ha  we  been  prevented  by  less  violent  means: 
1  Wharton's  Criminal  Law,  8th  ed.,  sec.  498; 
Rex  V.  Scully;  1  Car.  A  P.  319;  see,  also,  4 
Blackstone's  Commentaries,  179,  180;  1 
Russell  on  CHmes,  897. 

Subds.  2  and  3.  Self-defense— Defense 
of  habitation,  property,  etc.— Law  of  self- 
defense:  See  74  Am.  St.  Rep.  717-740,  note. 
*  When  a  man  is  assaulted  in  the  course  of  a 
sudden  brawl  or  quarrel,  he  may,  in  some 
cases,  protect  himself  by  killing  the  person 
who  assaults  him,  and  excuse  himself  on  the 
ground  of  self-defense.  But  in  order  to  en- 
title himself  to  this  plea,  he  must  make  it 
appear— 1.  That  before  a  mortal  stroke  was 
given  he  had  declined  any  further  combat; 
2.  That  he  then  killed  his  adversary  through 
mere  necessity  in  order  to  avoid  immediate 
death:  1  East  P.  C.  280.  The  law  requires 
that  the  party  assaulted  must  flee  as  far 
as  he  can,  either  by  reason  of  some 
wall  or  other  impediment,  or  as  far  as 
the  fierceness  of  the  assault  will  permit  him, 
before  he  will  be  justified  in  self-defense  in 
killing  his  assailant:  1  Russell  on  Crimes, 
889;  see,  however,  sec.  198,  note.  To  make 
it  self-defense,  it  must  api  ear  that  the  slayer 
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had  no  other  possible  (or,  at  least,  probable) 
means  of  escape:  4  Blackstone's  Commen- 
taries, 184;  People  v.  Sullivan,  7  N.  Y.  396; 
People  V.  Walsh,  43  Cal.  447.  In  deciding 
T^•hat  force  it  is  necessary  to  employ  in  re- 
sisting an  as&auit,  a  man  must  act  upon 
the  circumstances  as  they  appear  to  him  at 
the  time,  and  he  is  not  to  be  held  criminal 
because  a  calm  survey  of  the  facta  after- 
ward shows  that  the  use  of  snch  extreme 
means  might,  by  a  possibility,  have  been 
avoided:  Hinton  v.  State,  24  Tex.  454; 
Schnier  v.  People,  23  111.  17;  Patten  v.  Peo- 
ple, 18  Mich.  314;  100  Am,  Dec.  173;  but 
see  People  v  Williams,  32  Cal.  280.  See, 
also.  People  v.  Gonzales,  71  Cal.  669.  The 
ris^ht  of  self-defense  is  not  confined  to  those 
cases  where  the  attack  is  unexpected. 
W^hen  the  attack  is  actually  made,  one  has 
a  right  to  repel  it,  no  matter  for  how  long 
a  time  he  may  have  anticipated  it:  1  Whar- 
ton's Criminal  Law,  8th  ed.,  sec.  487. 

Where  a  man  is  assaulted  in  his  dwelling, 
he  is  under  no  obligation  to  retreat;  "every 
man's  house  is  his  castle,"  and  in  defense 
of  it,  or  to  prevent  an  unlawful  entry,  he 
may  use  such  means  as  may  be  necessary, 
even  to  the  taking  of  life:  Pond  v.  People,  8 
Mich.  150;  see  generally,  3  Blackstone's 
Commentaries,  3;  4  Blackstone's  Commen- 
taries, 183;  1  Wharton's  Criminal  Law, 
Sth  ed.,  sees.  484-511;  1  Russell  on 
Crimes,  888;  Wharton  on  Homicide,  sec. 
541;  People  v.  Arnold,  15  Cal.  476;  People 
V.  Batchelder,  27  Cal.  69;  85  Am.  Dec.  231; 
People  V.  Campbell,  30  Cal.  312;  People  v. 
Pool,  27  Cal.  572;  People  v.  Scoggins,  37 
Cal.  675;  People  v.  Walsh,  43  Oal.  447;  Peo- 
ple V.  Ah  Kong,  49  Cal.  6;  People  v.  Perdue, 
49  Cal.  425;  People  v.  Lewis,  117  Cal.  186. 
193;  59  Am.  St.  Rep.  .167;  People  v.  New- 
comer, 118  Cal.  263;  see  sec.  198,  and  note. 

Human  life  cannot  be  taken  to  prevent  a 
mere  trespass  upon  property,  but  every 
person  in  the  defense  of  his  property  has  a 
legal  right  to  prevent  the  commission  of  a 
felony;  and  for  the  purpose  of  defense  and 
prevention,  everyone  is  entitled  to  use  what- 
ever force  may  be  necessary,  even  to  the 
extent  of  taking  the  life  of  a  felonious  ag- 
gressor: People  V.  Payne,  8  Cal.  341;  People 
V.  Flanagan,  60  Cal.  2,  3;  People  v.  Clark, 
84  Cal.  573;  see,  also,  the  interesting  case 
of  People  V.  Stone,  82  Cal.  36. 

Where  a  trespass  is  forcible  against  per- 
sonal property,  an  owner  may  resist  it,  but 
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he  is  not  justified  in  killing  the  trespasser 
nnlesB  it  is  necessary  to  prevent  a  felonious 

destruction  of  the  property,  or  to  defend 
himself  against  loss  of  life  or  great  bodily 
harm:  People  v.  Hecker,  109  Cal.  451.  The 
above  section  is  merely  declarative  of  the 
common  law,  and  in  no  way  broadens  and 
enlarges  the  right  of  self-defense:  People  v. 
Button,  106  Cal.  628;  46  Am.  St.  Hep.  259. 
To  justify  a  homicide  there  mast  be  a  neces- 
sity actual  or  apparent;  but  such  necessity 
exists,  as  matter  of  law,  when  an  innocent 
person  is  placed  in  sudden  jeopardy:  People 
T.  Hecker,  109  Cal.  451;  People  v.  Lemperle, 
94  Cal.   45. 

An  instruction  as  to  excusable  homicide, 
following  the  language  of  the  code,  is 
proper:  People  v.  Bush  ton,  80  Cal.  160;  Peo- 
ple V.  Daniels,  70  Cal.  521. 

The  law  of  self-defense  is  a  law  of  neces- 
sity, and  that  necessity  must  be  real  or  ap- 
parently real.  A  party  acting  under  it  may 
act  upon  appearances,  and  he  will  be  justifi- 
able in  acting  upon  them,  even  though  they 
turn  out  to  have  been  false.  Whether  they 
were  real  or  apparently  real  is  for  the  jury, 

in  a  criminal  case,  to  decide  upon  all  the 
circumstances  out  of  which  the  necessity 
springs.  If  from  all  the  evidCTice  in  the 
case  they  should  find  that  the  circumstances 
were  such  as  to  excite  the  fears  of  a  reason- 
able man,  and  that  the  defendant,  acting 
under  the  influence  of  such  fears,  killed  the 
aggressor  to  prev>ent  the  commission  of  a 
felony  upon  his  person  or  property,  he  would 


not  be  criminally  responsible  for  his  death, 
although  the  circumstances  might  be  in- 
sufficient to  prove  by  a  preponderance  of 
the  evidence  that  the  aggressor  was  actually 
about  to  commit  a  felony  upon  him:  People 
V.  Flanagan,  GO  Cal.  2,  3;  see  People  v. 
Strange,  01  Cal.  496,  where  defendant,  ac- 
cused of  murder,  was  convicted  of  man- 
sl^aughter  for  killing  decea>:ed  in  resisting  an 
attack  while  trying  to  escape  from  de- 
ceased's house,  where  accused  had  been  dis- 
covered in  illicit  relation  with  the  former's 
wife;  so,  also,  People  v.  Herbert,  61  Cal.  644. 
Homicide  in  defense  of  dwelling:  See 

12  Am.  Pep.  212-214,  note;  74  Am.  St.  Rep. 
737-740,  note. 
Homicide,  when  justifiable   on    ground 

of  self-defense:  See  51  Am.  Dec.  293,  note; 
74  Am.  St.  Kep.  717-740.  Adulterer,  killing 
of,  whether  justifiable  or  not:  See  51  Am. 
Rep.  S2S-.330,  note. 

Lawful  resistances,  by  whom  and  when 
may  be  made:  See  sees.  692-694,  post. 

Apprehension  of  danger:  See  note  to 
next  section. 

If  the  transcript  does  not  contain  the 
evidence  the  court  cannot  reverse  for  re- 
fusal to  give  instruction:  People  v.  John- 
son, 61  Cal.  142.  When  the  record  discloses, 
without  contradiction,  that  the  question  of 
self-defense  was  not  in  th^  case,  an  infetruc- 
tion  to  that  effect  is  not  prejudicial:  People 
V.  Worthington,  115  Cal.  242. 

Subd.  4.  Duty  to  assist  in  arrest  of 
felon:  See  eec,  837,  post;  People  v.  Raten, 
63  Cal.  421. 


198.  Baie  fear  not  to  justify  killing. 

Sec.  198.  A  bare  fear  of  the  commission  of  any  of  the  offenses  mentioned  in 
subdivisions  two  and  three  of  the  preceding  section,  to  prevent  which  homicide 
may  be  lawfully  committed,  is  not  sufficient  to  justify  it.  But  the  circumstances 
must  be  sufficient  to  excite  the  fears  of  a  reasonable  person,  and  the  party 
killing  must  have  acted  under  the  influence  of  such  fears  alone. 


Here  apprehension  of  danger  is  insuffi- 
cient to  justify  a  homicide.  The  fear  must 
have  been  produced  by  such  circumstances 
as  would  be  sufficient  to  excite  the  fears  of 
a  reasonable  person:  People  v.  Hurley,  8 
Cal.  390;  People  v.  Lombard,  17  Cal.  316; 
I'eople  V.  Lynch,  101  Cal.  229.  And  it  is  es- 
sential that  the  party  killing  must  have 
acted  under  the  influence  of  those  fears 
alone:  People  v.  Ye  Park,  62  Cal.  20i.  The 
danger  may  be  apparent,  not  actual,  but 
the  defendant  must  have  reasonable  cause 


to  believe,  and  must  believe,  it  to  be  real: 
Flahave's  Case,  58  Cal.  249;  People  v. 
Morine,  01  Cal.  367,  and  cases  hereinafter; 
People  V.  Gray,  01  Cal.  164;  People  v.  Don- 
puli,  92  Cal.  607.  Necessity  for  reasonable 
belief  of  imminent  <Jaiiger:  See  note,  74  Am. 
St.  Rep.  717-726.  The  law  of  self-defense  is 
founded  on  necessity,  and,  in  order  to  justify 
the  taking  of  life  upon  this  ground,  it  must 
not  only  appear  that  the  defendant  had  rea- 
son to  believe,  and  did  believe,  that  he  was 
in  danger  of  his  life,  or   of  receiving   great 
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bodily  harm,  but  it  must  also  appear  to  the 
defendant's  comprehension,  as  a  reasonable 
man,  that  to  avoid  such  danger  it  was  ab- 
solutely necessary  for  him  to  take  the  life 
of  the  deceased:  People  v.  Scoggins,  37  Cal. 
€75;  People  v.  Wright,  45  Cal.  260;  People 
T.  Anderson,  44  Cal.  05;  People  v.  Arnold, 
15  Cal.  47G;  People  v.  Campbell,  30  Cal.  312; 
State  V.  Stewart,  9  Nev.  120;  Dupree  v. 
State,  33  Ala.  389;  Commonwealth  v.  Drum, 
58  Pa.  St.  20;  1  Kussell  on  Crimes,  888,  891. 
See,  also,  People  v.  Howard,  112  Cal.  135, 
141.  It  is,  however,  not  essential  that  the 
jury  should  find  it  absolutely  necessary  for 
the  accused  to  kill  deceased  to  save  himself. 
It  is  not  necessary  for  defendant  to  ex- 
haust all  other  means:  Flahave's  Case,  58 
Cal.  249;  People  v.  Westlake,  62  Cal.  305; 
People  V.  Herbert,  61  Cal.  545;  People  v. 
Gray,  61  Cal.  164;  People  v.  Morine,  61  Cal. 
367.  See  People  v.  Gonzales,  71  Cal.  560; 
People  V.  Hecker,  109  Cal.  451.  See  notes 
to  sees.  195-197.  For  a  thorough  review  of 
the  principles  of  law  contained  in  these  sec- 
tions, see  the  cases  of  Shorter  v.  People,  2 
K.  Y.  193;  51  Am.  Dec.  285;  and  Granger  v. 
State,  5  Yerg.  459;  26  Am.  Dec.  278. 

Defense  to  shooting  by  an  officer:  Peo- 
ple V.  Kilvington,  104  Cal.  86;  43  Am.  St. 
Rep.  73. 

Defendant's  duty  to  flee:  See  note,  74 
Am.  St.  Rep.  720-735.  Where  an  attack  is 
made  with  a  murderous  intent,  or  defend- 
ant so  believes,  it  is  "not  incumbent  on  the 
defendant  to  fly  for  safety,  even  if  he  might 
more  readily  have  secured  it  by  flight  than 
by  standing  his  ground,  and  if  necessary, 
killing  his  adversary":  People  v.  Ye  Park, 
62  Cal.  204;  People  v.  Hecker,  109  Cal.  451; 
People  V.  Lewis,  117  Cal.  186,  191-194;  59 
Am.  St.  Rep.  167;  People  v.  Newcomer,  118 
Cal.  263. 

Threats:  See,  as  to  the  effect  of  threats 
in  determining  the  character  of  a  homicide, 
note  61  Am.  Dec.  53-58.  Whether  the  de- 
fendant, having  heard  threats,  was  justified 
in  arming  himself  and  in  using  his  arms,  is 
a  question  for  the  jury;  the  court  cannot 
instruct  them  that  defendant  had  a  right  to 
arm:  People  v.  Hurtado,  63  Cal.  289. 

A  previous  threat  alone,  unaccompanied 
with  any  demonstration  of  force  sufficient 
to  excite  the  apprehension  of  danger  that 


will  justify  killing,  is  not  an  excuse  or  jus- 
tification for  a  homicide:  People  v.  lams,  57 
Cal.  115;  People  v.  Westlake,  62  Cal.  305; 
People  v.  Scroggins,  37  Cal.  676;  People  v. 
Tamkin,  62  Cal.  468.  Naked  threats,  with- 
out acts  showing  real  or  apparent  danger, 
are  not  competent  evidence:  People  v,  Camp- 
bell, 59  Cal.  243;  43  Am.  Rep.  257. 

The  court  should  exercise  great  care  to 
prevent  misconception  or  misapplication  of 
threats  or  their  being  given  undue  weight 
by  the  jury:  People  v.  Hyndman,  99  Cal. 
1.    See,  further,  note,  74  Am.  St.  Rep.  724. 

It  is  also  true,  as  a  general  rule,  that  the 
threat  musrt  have  been  communicated  to  the 
accused,  otherwise  it  could  not  in  any  man- 
ner have  influenced  his  conduct:  People  v. 
Arnold,  15  Cal.  481;  People  v.  lams,  57  Cal. 
115. 

That  there  may  be  cases  in  which  evi- 
dence of  threats,  although  not  communi- 
cated to  the  accused,  is  admissible,  see  Peo- 
ple V.  Arnold,  15  Cal.  481;  People  v.  Camp- 
bell, 59  Cal.  243;  43  Am.  Rep.  257.  In  this 
last  case  the  subject  of  justification  arising 
trum  fear  occasioned  by  threats  is  elabo- 
rately considered. 

In  People  v.  Travis,  56  Cal.  251,  253.  it 
is  compreh^sively  stated,  and  followed  in 
People  V.  Tamkin,  62  Cal.  468,  that  "in  cap- 
ital cases  past  threats  and  hostile  actions,  or 
antecedent  circumstances  tending  to  show 
malice,  are  admissible,  in  connection  with 
the  homicide,  for  the  purpose  of  showing  ap- 
prehensions of  personal  danger  from  the  de- 
ceased, and  of  illustrating  the  question 
which  of  the  parties  in  a  sudden  rencounter 
or  quarrel,  in  which  human  life  has  been 
taken  away,  may  have  been  the  assailant." 

Where  the  defendant  has  testified  that  he 
believed  the  deceased  was  armed  at  the 
time  of  the  homicide,  it  is  not  error  to  al- 
low testimony  for  the  prosecution  in  rebut- 
tal, that,  as  a  matter  of  fact,  the  deceased 
was  not  armed:  People  v.  Sehorn,  116  Cal. 
503.  509. 

Insulting^  language  is  no  excuse  for  a 
deadly  assault;  "and  this  is  so  even  at 
Truckee":  People  v.  Tamkin,  62  Cal.  468, 
473;  see  supra,  "Threats";  also  in  note  to 
sec.  192,  "No  Words  of  Reproach,"  etc. 

Accused  the  assailant:  See  note  to  sec» 
107. 
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Chap.  IL] 


Mayhem. 


§§  199-204 


199.  Justifiable  and  excusable  homicide  not  punishable. 

Sec.  199.    The  homicide  appearing  to  be  justifiable  or  excusable,  the  person 
indicted  must,  upon  his  trial,  be  fully  acquitted  and  discharged. 

CHAPTER  II. 


MAYHEM. 


Soc.  203.     Mayhem  defined. 


Sec.  204.    Mayhem,  how  punishable. 


203.  Mayhem  defined. 

Sec.  203.    Every  person  who  unlawfully  and  maliciously  deprives  a  human 
being  of  a  member  of  his  body,  or  disables,  disfigures,  or  renders  it  useless,  or 
cuts  or  disables  the  tongue,  or  puts  out  an  eye,  or  slits  the  nose,  ear,  or  lip,,  is 
guilty   of  mayhem.      [Amendment   approved  March   30,  1874;  Amendments 
1873-74,  427;  took  effect  July  1,  1874.] 

IKayhem,  as  defined  by  Mr.  East,  is  such 
a  bodily  hurt  as  renders  a  man  less  able  in 
fighting  to  defend  himself  or  annoy  his  ad- 
versary; but  if  the  injury  be  such  as  dis- 
figures him  only,  without  diminishing  his 
corpoi-al  ability,  it  does  not  fall  within  the 
crime  of  mayhem:  1  East  P.  C.  393.  Upon 
this  distinction,  the  cutting  off,  disabling, 
or  weakening  a  man's  hand,  or  finger,  or 
striking  out  an  eye,  or  foretooth,  or  castrat- 
ing him,  are  each  mayhem;  but  the  cutting 
off  his  ear  or  nose  are  not  such  at  common 
law.  By  statutes,  however,  both  in  Eng- 
land and  the  United  States,  the  offense  has 
been  extended  so  as  to  cover  all  malicious 
disabling  injuries  to  the  person:  1  Wharton's 
Criminal  Law,  8th  ed.,  sec.  581;  Foster  v. 
People,  50  N.  Y.  598;  Godfrey  v.  People,  63 
N.  Y.  207;  Riflomaker  v.  State,  25  Ohio  St. 
Cft5;  State  v.  Brown,  60  Mo.  141;  State  v. 
Vowels,  4  Or.  324;  Eskridge  v.  State,  25 
Ala.  30.  The  ear  is  a  "member"  of  a  per- 
fvon's  body,  and  biting  it  off  is  mayhem:  Peo- 
ple V.  Golden,  62  Cal.  542;  People  v.  Wright, 
VZ  Cal.  5G4.  An  instruction  should  follow 
the  language  of  the  statute  by  using  the 
word  "slit,"  and  it  is  erroneous  if  it  speaks 
of  "biting"  instead  of  "slitting"  the  lip: 
People  V.  Demasters,  105  Cal.  669.  In  Tul- 
ly  V.  People,  67  N.  Y.  18,  it  was  held  that 
in  an  indictment    for    mayhem  a  prefnedi- 

tated  design  to  maim  must  be  averred,  and 

» 

204.  Maybem,  how  punishable. 

Sec.  204.  Mayhem  is  punishable  by  imprisonment  in  the  state  prison  not 
exceeding  fourteen  years. 
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that  the  jury  must  find  that  there  was  such 
design  before  they  could  convict.  The  man- 
ner in  which  this  design  was  evinced,  how- 
ever, and  the  circumstances  establishing  it, 
were  held  to  be  matters  of  evidence,  to  be 
proved  on  the  trial,  and  not  necessary  to 
be  averred.  The  issuable  fact  baing  wheth- 
er the  particular  injury  was  deliberately 
and  intentionally  committed,  where  a  maim- 
ing is  proved  to  have  been  done,  the  com- 
mission of  the  act  with  intent  to  maim  is 

• 

prima  facie  to  be  inferred:  State  v.  Girkin, 
1  Ired.  121;  State  v.  Simmons,  3  Ala.  497. 
In  New  York  it  must  appear  that  there  was 
a  lying  in  wait,  or  some  other  act,  showing 
a  premeditated  design  to  do  the  act  com- 
plained of:  Godfrey  v.  People,  63  N.  Y.  207, 
reversing  S.  C,  5  Hun,  369.  In  this  state 
malice  aforethought  is  not  an  essential  ele- 
ment in  the  crime  of  mayhem,  and  proof 
of  premeditation  or  deliberation  is  not  re- 
quired: People  V.  Wright,  93  Cal.  564. 
Although  a  specific  intent  must  be  shown, 
the  duration  of  this  intent  is  not  material: 
Foster  v.  People,  50  N.  Y.  598;  Godfrey  v. 
People,  63  N.  Y.  207;  Molette  ▼.  State,  49 
Ala.  18;  Slattery  v.  State,  41  Tex.  619. 

Sufficiqiit  indictment:  See  People  ▼. 
Golden,  02  CaL  542;  note,  63  Am.  St.  Kep. 
775. 

Kayhem,  what  constitutes:  See  note, 
C5  Am.  St.  Rep.  771-775. 
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CHAPTEB  III. 


KIDNAPING. 


Sec.  207.     Kidnaping  defined. 

Sec.  208.    Punishment  of  kidnaping. 


Sec.  209.   Same. 


207.  Kidnaping  defined. 

Sec.  207.  Every  person  who  forcibly  steals,  takes,  or  arrests  any  person^  in 
this  state, "  and  carries  him  into  another  country,  state,  or  county,  or  who 
forcibly  takes  or  arrests  any  person,  with  a  design  to  take  him  out  of  this  state, 
without  having  established  a  claim,  according  to  the  laws  of  the  United  States, 
or  of  this  state,  or  who  hires,  persuades,  entices,  decoys,  or  seduces  by  false 
promises,  misrepresentations,  or  the  like,  any  person  to  go  out  of  this  state, 
or  to  be  taken  or  removed  therefrom,  for  the  purpose  and  with  the  intent  to  sell 
such  person  into  slavery  or  involuntary  servitude,  or  otherwise  to  employ 
him  for  his  own  use,  or  to  the  use  of  another,  without  the  free  will  and  consent 
of  such  persuaded  person ;  and  every  person  who,  being  out  of  this  state, 
abducts  or  takes  by  force  or  fraud  any  person  contrary  to  the  law  of  the  place 
where  such  act  is  committed,  and  brings,  sends,  or  conveys  such  person  within 
the  limits  of  this  state,  and  is  afterward  found  within  the  limits  thereof,  is 
guilty  of  kidnaping.  [Commissioners^  Amendment,  approved  March  16,  1901; 
took  effect  July  1,  1901.] 


Kidnaping,  at  the  common  law,  is  seizing 
a  person,  and  carrying  him  to  a  place  where 
he  is  out  of  the  protection  of  the  law:  1 
Wharton's  Criminal  Law,  8th  ed.,  sec.  590. 
As  defined  by  Blackstone,  it  is  the  forcible 
abduction  or  stealing  away  of  a  man, 
woman,  or  child  from  their  own  country 
and  Rending  them  into  another:  4  Black- 
stone's  Commentaries,  219.  It  is  considered 
an  aggravated  species  of  false  imprison- 
ment: Click  V.  State,  3  Tex.  282.  It  is  not 
necessary  that  any  actual  rioleuce  or  force 
should  be  used,  nor  is  a  transportation  to 
a  foreign  country  necessary  to  complete  the 
ofifense:  State  v.  Rollins,  8  N.  H.  550;  Moody 
V.  People,  20  111.  315.  See  Redfield  v.  State, 
24  Tex.  133.  The  requisites  of  an  indict- 
ment charging  kidnaping  were  held,  in 
Click  V.  State,  3  Tex.  282,  to  be:  1.  An 
averment  of  an  assault;  2.  The  carrying 
away  or  transporting  of  the  party  injured 
from  his  own  country  into  another,  unlaw- 
fully, and  apainst  his  will:  fc^ee,  also,  1  Arch- 
bold's  Criminal  Pleading.  987.  In  People 
V.  Chu  Quoug,  15  Cal.  332,  under  the  act 
of  April  10,  1850,  section  54,  which  was 
substantially  the  same  as  section  207,  it  was 
held«that  to  constitute  the  offeuso  of  kid- 
naping   it  is  necessary  that    the  abduction 
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should  be  accompanied  with  a  removal  into 
another  county,  state,  or  territory,  or  a  de- 
sign to  remove  the  party  beyond  the  limits 
of  the  state. 

Kidnaping:  See  4  Am.  St.  Rep.  448-450, 
note. 

An  indictment  which  follows  the  language 
of  section  207  is  sufficient.  An  allegation  as 
to  the  purpose  of  the  kidnaper  is  surplus- 
age: People  V.  Fick,  89  Cal.  144.  A  mere 
design  to  take  a  person  across  the  channel 
of  the  Pacific  Ocean,  between  Santa  Cata- 
lina  Island  and  the  mainland  cannot  be  held 
to  be  a  design  to  take  such  person  out  of 
the  state  within  the  moaning  of  section  207: 
Ex  parte  Keil,  85  Cal.  309. 

A  sheriff  who  was  also  a  deputy  United 
States  marshal  arrested  a  person  in  a  coun- 
ty other  than  the  one  of  which  he  was  sher- 
iff, under  a  warrant  directed  to  any  sheriff, 
marshal,  or  policeman  of  the  state;  held  that 
the  sheriff  was  not  guilty  of  kidnaping:  Ex 
parte  Sternes,  82  Cal.  245.  A  constable  ar- 
rested a  certain  Chinese  woman  under  a 
warrant  regular  on  its  face,  but  did  not  take 
her,  as  directed,  before  a  magistrate,  but 
left  her  at  a  houpe  of  ill-fame;  held  that  the 
constable  was  guilty  of  kidnaping:  People  v^ 
Fick,  80  Cal.  144. 


Chap.  IV.]    ♦  EoBBEBT,  §§208-211 

208.  PunishmeiLt  of  kidnaping. 

Sec.  208.  Kidnaping  is  punishable  by  imprisonment  in  the  state  prison  not 
less  than  one  nor  more  than  ten  years. 

209.  Same. 

Sec.  209.  Every  person  who  maliciously,  forcibly,  or  fraudulently  takes  or 
entices  away  any  person  with  intent  to  restrain  such  person  and  thereby  to 
commit  extortion,  or  robbery,*  Or  exact  from  the  relatives  or  friends  of  such 
person  any  money  or  valuabre  tfejng,  is  guilty  of  a  felony,  and  shall  be  punished 
therefor  by  imprisonment  in  the  siaie's  prison  for  life,  or  any  number  of  years 
not  less  than  ten.  [Amendment,  appi'oved; March  6,  1901;  Stats.  1901,  p.  98; 
took  effect  immediately.]  ..   / -„ 

CHAPTER  It:/  /. 

BOBBERY.  *••••/-/ 


•  • 


•••" 


Sec.  211.    Robbery  defined. 

Sec.  212.    What  fear  may  be  an  element  in  robbery. 
Sec.  213.    Punishment  for  robbery. 

Sec.  214.    Going  upon  railroad  train  or  doing  any  act  for  the  purpose  of  robbery  there- 
on. 

211.  Bobbery  defined. 

Sec.  211.  Robbery  is  the  felonious  taking  of  personal  property  in  the  pos- 
session of  ancyther,  from  his  person  or  immediate  presence,  and  against  his  will, 
accomplished  by  means  of  force  or  fear. 

Bobbezy,  what  constitutes:  See  70  Am.  Hamilton,  8  Car.  &  P.  49;  and  against  hia 

Dec.  173-191,  note.  will:  I^ng  v.  State,  12  Ga.  293.    See  appli- 

Bobbeiy  is  the  felonious  and  forcible  cation  of  the  requisite  taking  in  People  v. 
taking  of  the  property  of  another  from  his  Clough,  59  Cal.  438.  So  where  a  thief  puts 
peraon,  or  in  his  presence  against  his  will,  ^^  nj^n  in  fear,  and  then  drives  away  his 
by  Tiolence,  or  by  putting  him  in  fear:  4  cattle,  the  offense  is  complete:  1  Hale's 
Blackstone's  Commentaries,  243;  1  Whar-  pieas  of  the  Crown,  533.  Also,  where  a 
ton's  Criminal  Law,  8th  ed.,  sec.  846.  See  man  flying  from  a  robber  drops  his  hat, 
the  code  definition  cited.  People  v.  Nelson,  which  the  robber  steals:  1  Hale's  Pleas  of 
50  Cal.  77,  80;  People  v.  Anderson,  80  Cal.  the  Crown,  533;  1  Wharton's  Criminal  Law, 
205;  People  v.  Gilbert,  60  Cal.  108,  110.  In  gth  ed.,  sec.  847.  The  goods  must  appear 
People  V.  Monahan,  59  Cal.  389,  the  defini-  ^o  have  been  taken  animo  furandi:  Murphy 
tion  given  to  the  jury  was  so  confused  as  y.  People,  3  Hun,  114;  Matthews  v.  State,  4 
to  warrant  a  reversal  on  appeal.  It  is  not  Ohio  St.  539;  State  v.  Hollyway,  41  Iowa, 
necessary  that  the  property  should  belong  200;  20  Am.  Rep.  586;  State  v.  Curtis,  71  N. 
to  the  person  from  whose  possession  it  was  c.  56;  Long  v.  State,  12  Ga.  293.  But 
forcibly  taken.  It  is  requisite,  however,  where  a  creditor  assaulted  his  debtor,  and 
that  it  should  belong  to  some  other  person  compelled  him  to  give  him  a  check  in  part 
than  the  defendant,  for  the  owner  of  prop-  payment,  and  then  again  assaulted  him  in 
erty  is  not  guilty  of  robbery  in  taking  it  order  to  force  him  to  give  him  money  in  pay- 
from  the  possession  of  the  possessor:  People  .  ment  of  the  debt,  it  was  held  that,  there  be- 
V.  Vice,  21  Cal.  344;  People  v.  Shepardson,  ing  no  felonious  intent,  the  defendant  could 
48  Cal.  189.  The  taking  must  be  from  the  not  be  convicted  of  robbery:  Regina  v.  Hem- 
person  or  in  the  presence  of  the  party  ming,  4  Post.  &  F.  50.  So  if  a  party,  un- 
robbed:  United  States  v.  Jones,  3  Wash.  C.  der  a  bona  fide  impression  that  property  is 
C.  209;  Rex  v.  Grey,  2  East  P,  C.  708:  Com-  his  own,  obtain  it  by  menaces,  he  is  not 
monwealth  v.  Snellingi  4  Binn.  379;  Rex  v.  guilty  of  robbery:  Rex  v.  Hull,  3  Car.  &  P. 
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409;  Brown  v.  State,  28  Ark.  126;  Hammond 
V.  State,  3  Cold.  129;  United  States  v.  Dur- 
kee,  1  McAll.  196;  Oommonwealth  v.  Hol- 
land, 1  DuTall,  182;  see  People  v.  Vice,  21 
Cal.  344.  There  must  be  an  actual  taking 
and  carrying  away:  1  Hale,  533;  Farreirs 
Case,  1  Leach,  4th  ed.,  322,  note.  In  the 
latter  case  the  defendant  stopped  the  prose- 
cutor as  he  was  carrying  a  feather-bed  on 
his  shoulders,  and  told  him  to  lay  it  down  * 
or  he  would  shoot  him.  The  prosecutor  laid  , 
the  bed  on  the  ground,  and  the  defend-  \ 
ant  took  it,  and  while  in  the  act;.>^^  tk^ 
moving  it  was  apprehended.  The*-  -^jSortft 
held  the  offense  was  not  complete,. ^tiA  dis- 
charged the  defendant.  Xi«i^l^apiVs  Case,  1 
Leach,  4th  ed.,  320,  th^^detejidant  snatched 
out  a  lady's  ear-rit^Tk  and*  succeeded  in  sep- 
arating it  f rgnt  Hh& 'ear,  and  it  was  after- 
ward found  lln^  "her  hair;  the  offense  was 
held  completed  See  Rex  t.  Mason,  Russ.  & 
R.  419.  If  "force''  is  uwed,  "fear"  is  not  an 
essential  ingredient  of  the  crime:  McDaniel 
V.  State,  8  Smedes  &  M.  401;  47  Am.  Dec. 
93;  Commonwealth  v.  Snelling,  4  Binn.  379; 
State  V.  McCune,  5  R.  I.  60;  70  Am.  Dec. 
176;  1  WTiarton's  Criminal  Law,  8th  ed., 
sec.  850;  State  t.  Gorham,  55  N.  H.  152; 
Commonwealth  y.  Humphries,  7  Mass.  242; 
State  V.  Cowan,  7  Ired.  239;  State  v.  Burke, 
73  N.  C.  83;  Bonsall  v.  State,  35  Ind.  460; 
State  V.  HowertoD,  58  Mo.  581.  In  State  v. 
Broderick,  59  Mo.  318,  it  appeared  that  de- 
fendant, coming  unexpectedly  upon  the 
prosecutor,  had  snatched  his  watch-chain  • 
with  such  violence  as  to  tear  it  away  from 
the  watch,  and  from  the  buttonhole;  the  of- 
fense was  held  complete.  Where  the  indict- 
ment avers  fear,  fear  must  be  proved:  Glass 
V.  Commonwealth,  6  Bush,  436.  It  is  not 
necessary  that  the  fear  should  be  of  rob- 
bery. P'ear  of  bodily  hurt  is  enough:  Com- 
monwealth V.  Snelling,  4  Binn.  379.  Where 
n  watch  and  chain  is  hurriedly  snatched 
from  the  vest  of  another,  it  is  a  question 
for  the  jury  whether  the  taking  was  rob- 
bery or  grand  larceny,  according  as  they 
find  the  presence  or  absence  of  force  and 
fear:  People  v.  Church,  116  Cal.  300.  Upon 
an  indictment  charging  a  person  as  princi-  * 


•  • 


pal  in  a  robbery,  he  cannot  be  convicted  as 
an  accessary  after  the  fact:  People  v.  Ga»- 
saway,  28  Cal.  404.  The  property  must  be 
alleged  to  have  been  taken  from  the  per- 
son of  another:  People  v.  Beck,  21  Cal,  385; 
see  People  v.  Shuler,  28  Cal.  490.  An  in- 
formation omitting  to  state  the  ownership 
of  the  property  taken  is  fatally  defective: 
People  V:  Ammerman,^118  Cal.  23.  Oi)  the 
suificiemry  &f  an  information  for  robbery, 
8t&  People  V.  Walbridge,  123  Cal.  273.  See» 
^nerally,  as  to  what  evidence  is  admissible 
upon  the  trial  of  an  indictment  for  robbery, 
People  V.  Jones,  32  Cal.  80;  People  v.  Mc- 
Crea,  32  Cal.  98;  People  v.  Hoy  Yen,  34  Cal. 
176;  People  v.  McNamara,  94  Cal.  509;  Peo- 
ple v.  Carroll,  92  Cal.  568;  People  v.  San- 
some,  84  Cal.  449;  People  v.  Loui  Tung.  90 
Cal.  377;  People  v.  Nelson,  86  Cal.  421;  Peo- 
ple V.  Clark,  106  Cal.  32;  People  v.  Oldham, 
111  Cal.  648;  People  v.  Winthrop,  118  Cal. 
85.  In  People  v.  Pool,  27  Cal.  572,  the 
court  characterized  the  crime  of  robbery,  as 
an  outrage,  in  instructing  the  jury,  and  it 
was  held  that  the  defendant  was  not  preju- 
diced thereby.  For  other  cases  involving 
the  correctness  of  the  instructions,  see  Peo- 
ple V.  Etting,  99  Cal.  577;  People  v.  O'Brien, 
88  Cal.  483;  People  v.  Mallon,  103  Cal.  513. 
Where  the  evidence  makes  it  a  question  of 
fact  for  the  jury  whether  there  was  the 
presence  or  absence  of  force  and  fear  in 
the  taking,  It  is  reversible  error  to  give  a 
charge  eliminating  any  question  of  larceny 
from  the  case:  People  v.  Church,  116  Cal. 
300.  But  it  is  not  error  to  fail  to  instruct 
that  the  offense  of  grand  larceny  is  included 
in  the  charge,  when  no  such  instruction  is 
requested,  and,  if  given,  would  not  be  per- 
tinent to  any  evidence  in  the  case:  People 
V.  Winthrop,  118  Cal.  85,  91.  In  People  v. 
Jones,  53  Cal.  58,  robbery  was  held  to  in- 
clude larceny. 

Larceny  and  robbery:  See  sec.  484, 
note. 

Indictment:  See  post,  sec.  959. 

Attempt  to  rob:  See  State  v.  O'Keefe.  23 
Nev.  127;  62  Am.  St.  Rep.  768;  State  v. 
Montgomery,  109  Mo.  645;  32  Am.  St.  Rep. 
684. 


212.  What  fear  may  be  an  element  in  robbery. 

Sec.  212.     The  fear  mentioned  in  the  last  section  mav  be  either: 

V 

1.  The  fear  of  an  unlawful  injury  to  the  person  or  property  of  the  person 
robbed,  or  of  any  relative  of  his  or  member  of  his  family;  or, 
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2.  The  fear  of  an  immediate  and  unlawful  injury  to  the  person  or  property  of 
anyone  in  the  company  of  the  person  robbed  at  the  time  of  the  robbery. 
[Amendment,  approved  March  30, 1874;  Amendments  1873-74,  427;  took  effect 
July  1, 1874.] 

Fear  of  injury.— Any   threat    calculated  Rex  v.  Donnelly,  2  East  P.  C.  718.    See  Rex 

to  produce  terror  is  sufficient:  Long  v.  State,  v.  Winkworth,  4  Car.  &  P.  414.    To  extort 

12  Ga.  293;  Rex  v.  Reane,  2  East  P.  C.  734.  money  from  a  person  under  threat  of  charg- 

Thus,  if  a  man    take   another's  child,  and  ing  him  with  an  unnatural  crime  has  been 

threaten  to  throw  it  into  the  river  or  other-  held  to  be  robbery:  People  y.  McDaUiels,  1 

wise  injure  it  unless  the  other  give  him  mon-  Park.  C.  C.  199;  1  Wharton's  Criminal  Law, 

ey,  this  is  robbery:  Id.    So,  if  a  man  part  8th  ed.,  sec.  852,  and  cases  there  cited, 

with  his  money  in  order  to  save  his  house  What  fear  suficieiit:  See  note,  70  Am. 

from    being  fired,    the  offense  is  complete:  Dec.  185-188. 

213.  Funiahment  of  robbery. 

Sec.  213.  Bobbery  is  .punishable  by  imprisonment  in  the  state  prison  not 
less  than  one  year. 

ated  in  People  t.  Gilbert,  60    Cal.  108,  cessire;  and  in  People  v.  Winthrop,  118  Cal. 

110.  85,  a  life  sentence  was  held  within  the  pow- 

Punlahxnent.— In  People  t.  Qary,  72  Cal.  er  of  the  court,  under  section  671,  post. 
59,  a  fifty  years'  sentence  was  held  not  ez- 

214.  Ooing  upon  railroad  train  or  doing  any  act  for  the  purpose  of  robbery 
thereon. 

Sec.  214.  Every  person  who  goes  upon,  or  boards,  any  railroad  train,  with 
the  intention  of  robbing  any  passenger  thereon,  or  of  taking  from  such  train 
any  property  or  money  in  the  possession,  or  care,  or  under  the  control  of  any 
person  thereon,  or  who  interferes  in  any  manner  with  any  switch,  rail,  sleeper, 
viaduct,  culvert,  embankment  or  structure,  appertaining  to,  or  connected  with, 
any  railroad,  or  places  any  dynamite,  or  other  explosive  substance  or  material, 
upon  or  near  the  track  of  any  railroad,  or  who  sets  fire  to  any  railroad  bridge 
or  trestle,  or  who  shows,  masks,  extinguishes,  or  alters  any  light  or  other  signal, 
or  exhibits,  or  compels  any  other  person  to  exhibit,  any  false  light  or  signal,  or 
who  stops  any  train,  or  slackens  the  speed  thereof,  or  who  compels,  or  attempts 
to  compel,  any  person  in  charge  or  control  thereof  to  stop  any  train  or  slacken 
the  speed  thereof,  with  the  intention  either  to  rob  any  passenger  thereon, 
or  to  take  from  said  train  any  property  or  money  in  the  possession  or  charge, 
or  under  the  control  of,  any  person  thereon,  is  guiUy  of  a  felony.  [Commis- 
sioners' Amendment,  approved  March  16,  1901 ;  took  effect  July  1,  1901.] 

GommisaionerB'      note.— "This      section  or  any  other  crime  is  actually  consummated, 

makes  special  provision  for  the  punishment  the  conviction  will,  of  course,  be  for  that 

of  acts  done  for  the  purpose  of  committing  crime   and    the    punishment   commensurate 

robbery  on  a  passenger  train,  and  to  that  therewith." 

end  makes  criminal  and    punishable  every  A  person  is  guilty  of  boarding  a  passenger 

act  which  may  have  been  done  with  a  view  train  with  intent  to   rob  the  same,   when 

to     accomplishing     such     robbery.    It     is  he    unlawfully    boards    a    passenger    train 

thought    best,    however,    not  to    make  the  with  the  intention  to  take  by  force  and  in- 

crime  punishable  by  death  or  imprisonment  timidation    the    control    and    management 

for  life,  as  at  present,  because  it  is  feared  thereof  from  the  employees,  and  thereupon 

that  such  severity  of  punishment  may  result  to  commit  larceny  or  robbery  thereon:  Peo- 

in  failure  to  secure  convictions.    If  robbery  pie  v.  Lovren,  119  Cal.  88.    See  People  v. 
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Thompson,  111  Cal.  242.  where  an  indict- 
ment under  this  section  was  held  not  void 
for  dupUcity;  and  S.  C,  115  Cal.  161,  where 
an  instruction  to  the  effect  that  the  jury 
should    find    the    defendant    guilty    if    he 


boarded  the  express-car  and  robb?d  the 
messenger,  was  held  erroneous,  as  the  evi- 
dence showed  that  the  express-car  at  the 
time  did  not  constitute  a  part  of  the  train 
which  had  been  wrecked. 


CHAPTER  V. 

ATTEMPTS  TO  KILL. 

Sec.  216.    Administering  poison. 

Sec.  217.     Assault  with  intent  to  commit  murder. 

Sec.  218.    Train  wrecking,  punishment  for. 

216.  Administering  poison. 

Sec.  216.  Every  person  who,  with  intent  to  kill,  administers,  or  causes  or 
procures  to  be  administered,  to  another  any  poison  or  other  noxious  or  de- 
structive substance  or  liquid,  but  by  which  death  is  not  caused,  is  punishable 
by  imprisonment  in  the  state  prison  not  less  than  ten  years. 

Stats.  1861,  p.  588,  sec.  1. 
Administering    poison.— In    People    t. 
Van  Deleer,  53  Cal.  147,  the  defendant  was 


convicted,  under  section  210,  of  the  crimo 
<Df  **haTing  administered    a  poisonous    and 
noxious  substance"  to  the  prosecuting  wit- 
ness,   with    intent    to    kiU.    The    court    in- 
structed   the  jury  that  *'a    poisonous  sub- 
stance is  one  which    has  an  inherent  and 
deleterious   property    capable   of  destroying 
life.    A  noxious  substance  is  not  necessarily 
poisonous,  but  may  be  a  substance  which  is 
hurtful    and     injurious."    On    appeal,    the 
court,  in    reviewing    the  definitions    given, 
and    holding  them  to    be  erroneous,   said: 
""Accurate  definitions  of  those  terms  cannot 
be  readily  given,  and  perhaps  are  impossi- 
ble, and  proximate  accuracy  is  all  that  may 
be  required  in  the  application  of  the  statute 
in  a  given  case;  but  the  above  definitions 
omit  some  of  the  essential  elements  of  the 
meaning  of  those  terms,  as  employed  in  the 
statute.    A  poison  is  defined  by  Wharton  &> 
StilJ<3's  Medical  Jurisprudence,  section  493, 
as  'a  substance  having  an  inherent  deleteri- 
ous property,  which  renders  it,  when  taken 
into  the  system,  capable  of  destroying  life.* 
A  definition  stated  in  2  Beck's  Medical  Ju- 
risprudence with  approval  is  as  follows:  'A 
poison     is     any     substance     which,     when 
applied  to  the  body  externally,  or  in  anyway 
introduced  into  the  system,  without  acting 
mechanically,  but  by  its  own  inherent  quali- 
ties, is  capable  of  destroying  life.*    The  def- 
inition of  a  poison  given  by  the  court  would 


include  substances  which  act  upon  the  sys- 
tem mechanically,  so  as  to  destroy  life.    In 
that  respect  the  definition  was  too  broad; 
but  such  substances  are,  in  our  opinion,  in- 
cluded w^ithin  the  meaning  of  the  words  of 
the    statute,  'other    noxious  or    destructive 
substance    or    liquid.'    The    noxious  or  de- 
structive substance  or  liquid   mentioned  i.i 
the  statute  is  not    merely  such  as  might, 
when  administered,  be  hurtful    and  injuri- 
ous, but,  like  a  poi&on,  it  must  be  capable 
of  destroying  life.    Pulverized  glass  or  boil- 
ing water,  when  administered  in  sufficient 
quantities,  would  destroy  life,  tut  they  are 
not  poisonous.    The  purpose  of  the  statute 
is  to  provide  a  punishment  for  attempt  to 
kill,  by  the  means  therein  mentioned;  and 
in  order  to  bring  a  case  within  the  statute, 
it  must  be  proved  that  the  substance  or  li- 
quid which  was  administered  was  capable 
of  destroying  life.    The  intent  to  kill  could 
not  be  inferred  from  the  act  of  administer- 
ing a  substance  which  has  not  the  capacity 
of    destroying    life.    The    omission    of    the 
quality  or  capacity  from  the  definition  of  a 
noxious  substance,  as  given  at  the  request 
of  the  prosecution,  rendered    it  erroneous." 
In  People  v.  Cuddihi,  54  Cal.  53,  an  indict- 
ment which  recited  that  the  defendant  was 
accused  of  the  crime  of  "assault  with  intent 
to  commit  murder,"  and  then  proceeded  to 
state  facts  showing  that  the  defendant  had 
administered  poison  with  intent  to  kill,  etc., 
was  held  sufficient  to  bring  the  case  within 
the  provisions  of  this  section. 
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Poisoning,  how  proved:  See  65  Am.  Dec.  Administering  stupefying  drugs;   Sec. 

t>8T-590,  note.  222. 

217.  Assault  with  intent  to  commit  mnrder. 

Sec.  217.  Every  person  who  assaults  another  with  intent  to  commit  murder 
is  punishable  by  imprisonment  in  the  state  prison  not  less  than  one  nor  more 
than  fourteen  years. 


State.  1855,  p.  105,  sec.  2. 

Assault  with  intent  to  commit  mur- 
der.— The  intent  is  the  gist  of  this  offense, 
and  it  must  be  specifically  averred  and  sat- 
isfactorily proved:  State  t.  ^Jeal,  37  Me. 
408;  Smith  v.  State,  52  Ga.  88;  Johnson  v. 
State,  35  Ala.  363;  Morgan  v.  State,  13 
^niedes  &  M.  242:  State  v.  Johnson,  9  Nev. 
175;  People  v.  Yslas,  27  Cal.  630;  People  v. 
Murat,  45  Cal.  281;  People  v.  Swenson,  49 
Cal.  388;  People  v.  Pine,  63  Cal.  264.  It  Is 
incumbent  upon  the  prosecution  to  prove  the 
intent,  and  if  it  appear  that  the  assault 
was  made  under  such  circumstances  as 
would,  had  death  ensued  therefrom,  have 
roitigtfted  the  offense  from  murder  to  man- 
slaughter, such  intent  is  not  made  out: 
Wright  V.  State.  9  Yerg.  342;  Collier  v. 
•State,  39  Ga.  31;  99  Am.  Dec.  449;  Morman 
V.  State,  24  Miss.  54;  State  v.  White,  41 
Iowa,  316;  20  Am.  Rep.  602;  Vandermark 
V.  People,  47  111.  122.  A  person  cannot  be 
•convicted  of  this  offense,  unless  he  would 
have  been  guilty  of  murder  in  the  first  or 
second  degree,  had  death  resulted  from  the 
assault:  1  Wharton's  Criminal  Law,  8th  ed., 
sec.  641;  State  v.  Neal,  37  Me.  468;  State 
V.  White,  41  Iowa,  316;  20  Am.  Rep.  602; 
^feredith  v.  State,  60  Ala.  441.  Bat  it  does 
not  necessarily  follow  that  one  accused  of 
assault  with  intent  to  commit  murder  may 
be  convicted  if  he  would  have  been  guilty 
Vf  murder  if  the  prosecuting  witness  had 
been  killed.  To  constitute  an  attempt  to 
murder,  the  wrongdoer  must  specifically  in- 
tend to  take  life:  People  v.  Mize,  80  Cal. 
41. 

The  fact  that  accused  was  mistaken  as  to 
the  exact  spot  where  his  victim  was  located 
at  the  time  of  firing  is  immaterial:  People 
V.  Lee  Kong,  95  Cal.  666;  29  Am.  St.  Rep. 
165.  See  People  v.  Leong  Yune  Gun,  77 
Cal.  630,  where  an  error  in  instructions  tis 
to  present  ability  was  held  unprejudicial. 
Premeditation  and  malice  aforethought  are 
•also  necessary  ingredients  in  this  offense, 
and  must  be  averred  and  proved:  People  v. 
Urias,  12  Cal.  325. 


105 


Within  this  offense  is  included  the  minor 
offense  of  a  simple  assault,  and  in  some 
cases  depending  upon  whether  the  assault 
with  intent  to  commit  murder  is  alleged  to 
have  been  with  a  deadly  weapon,  the  of- 
fense of  an  assault  with  a  deadly  weapon 
to  do  bodily  harm:  People  v.  Davidson,  5 
Cal.  134;  People  v.  Vanard,  6  Cal.  562;  Peo- 
ple V.  English,  30  Cal.  214;  Ex  parte  Ah 
Cha,  40  Cal.  426;  Ex  parte  Max,  44  Cal. 
579;  People  v.  Fine,  53  Cal.  263;  sec.  1159. 
If  the  indictment  charging  this  offense  avers 
that  the  defendant  committed  the  assault 
with  the  intent  to  murder,  it  is  sufficient; 
People  V.  Swenson,  49  Cal.  388.  But,  if  up- 
on the  trial  the  evidence  fails  to  show  an 
intent  to  murder,  the  defendant  can  only 
be  convicted  of  a  simple  assault,  and  a  ver- 
dict in  such  case  that  the  defendant  is  guil- 
ty of  an  assault  to  do  bodily  harm  means 
that  he  is  guilty  of  a  simple  assault  only: 
People  V.  Vanard,  6  Cal.  562;  People  v.  Eng- 
lish, 30  Cal.*214;  Ex  parte  Ah  Cha,  40  Cal. 
426;  Ex  parte  Max,  44  Cal.  579;  People  v. 
McNutt,  93  Cal.  658.  So  an  indctment 
which  charges  an  assault  with  intent  to  do 
bodily  barm  charges  a  simple  assault  only: 
People  V.  Martin.  47  Cal.  112.  But,  if  the 
indictment  avers  that  the  assault  was  com- 
mitted with  a  deadly  weapon  with  intent  to 
murder,  then  the  defendant  may  be  con- 
victed of  either  an  assault  with  intent  to 
murder,  an  assault  with  a  deadly  weapon 
to  do  bodily  harm,  or  a  simple  assault:  Peo- 
ple V.  Congleton,  44  Cal.  92;  People  v.  Mu- 
rat, 45  Cal.  281;  People  v.  Lightner,  49  Cal. 
22G:  see  sec.  1159;  see  State  v.  Robey,  8 
Nev.  312.  An  assault  upon  the  wrong  per- 
son b3'  mihtnke  does  not  excuse  the  defend- 
ant: Peop'.e  V.  Torres,  3S  Cal.  141.  Mere 
threats,  antecedently  made,  amount  to  no 
excuse  for  a  deadly  assault,  when  the  party 
assailed  has  made  no  demonstration  of  a 
hostile  or  equivocal  character:  People  v. 
Wright,  45  Cal.  260.  In  People  v.  Fine,  53 
Cal.  2C»4,  an  instruction  to  the  jury  that  if 
they  found  the  defendant  guilty  they  must 
convict  him  of  the  offense  charged  in  the  in- 
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dictment  was  held  erroneous,  the  defendant 
having  been  indicted  for  an  assault  with  in- 
tent to  murder.    The  rule  that  the  burden 
of  proYing  justification  or  circumstances  of 
mitigation    shifts    to  a  defendant  when  a 
killing  is  proved  does  not  apply  to  assaults 
with   intent   to   commit  murder:   People  v. 
Mize,  80  Cal.  41;  People  v.  Gordon,  88  Cal. 
422.    See,  also,  People  v.  Landman,  103  Cal. 
577.    See,  generally,  as  to  what  evidence  is 
admissible  on  the  trial  of  an  indictment  for 
this  ofifense.  People  v.  Shea,  8  Cal.  538;  Peo- . 
pie  V.  Roach,  17  Oal.  297;  People  v.  Yslas, 
27  Cal.  630.    Evidence  to  show  the  motive, 
though  it  involves  the    proof  of  a  distinct 
crime:  People  v.  Wilson,  117  CaL  688.    The 
intent  is  a  question  of  fact  for  the  jury: 
People  V.  Wilson,  117  Cal.  688.    As  to  prop- 
er instructions,   see  People  v.  English,  30 
Cal.  214;    People  v.  Hobson,    17  Cal.  424. 
People  V.  Lav«lle,  71  Cal.  351;  People  v. 


Chin  Bing  Quong,  79  Cal.  553;  People  v. 
Bishop,  81  Oal.  113;  People  v.  Scott,  93  CaU 
516;  People  v.  Yee  Fook  Din,  106  Cal.  163. 

Verdict  in  assault  to  commit  murder:. 
See  People  v.  West,  73  Cal.  345;  People  v. 
McFadden,  65  Cal.  445;  People  v.  Turner, 
65  Cal.  540;  People  v.  Bentley,  76  Cal.  407;. 
People  V.  Mitchell,  70  Cal.  1  (verdict  may 
be  for  assault  with  a  deadly  weapon).  A 
verdict  of  guilty  of  the  crime  of  assault 
with  a  deadly  weapon  is  an  acquittal  of  the- 
charge  of  assault  with  intent  to  kill. 

Assault  with  intent  to  commit  rape^ 
etc.:  Sec.  220,  note. 

Assault  with  intent  to  commit  other 
felonies:  Sec.  221. 

Assault  with  deadly  weapon:  Sec.  215». 
note. 

Assault;  Sec.  240,  note. 

Battery:  Sec.  242,  note. 


218.  Train  wrecking,  punishment  for.' 

Sec.  218.  Every  person  who  unlawfully  throws  out  a  switch,  removes  a  rail^ 
or  places  any  obstruction  on  any  railroad,  with  the  in1;ention  of  derailing 
any  passenger,  freight,  or  other  train,  or  who  unlawfully  places  any  dynamite 
or  other  explosive  material,  or  any  other  obstruction  on  the  track  of  any  rail- 
road, ^th  the  intention  of  blowing  up  or  derailing  any  such  train,  or  who- 
unlawfully  sets  fire  to  any  jailroad  bridge  or  trestle,  over  which  any  such  train 
must  pass,  with  the  intention  of  wrecking  such  train,  is  guilty  of  a  felony,  and 
punishable  with  death  or  imprisonment  in  the  state  prison  for  life,  at  the 
option  of  the  jury  trying  the'  case.  [Commissioners'  Amendment,  approved 
March  16,  1901;  took  efieot  July  1, 1901.] 

Commissioners*  note.— "The  amendment  This  section  is  not  unconstitutional  on 

omits  the  portion  as  to  robbery,  which  has  the  ground  of    embracing    more    than  one 

been  included  in  section  two  hundred  and  subject:  People  v.  Lovren,  119  Cal.  88. 
fourteen.*' 


CHAPTER  VL 

ASSAULTS    V7ITH    INTENT    TO    COMMIT    FELONY,    OTHER    THAN    ASSAULTS    V7ITH 

INTENT  TO  MURDER. 

Sec.  220.    Assault  with  intent  to  commit  rape. 

Sec.  221.    Other  assaults. 

Sec.  222.    Administering  stupefying  drugs. 

220.  Assault  with  intent  to  commit  rape. 

Sec.  220.  Every  person  who  assaults  another  with  intent  to  commit  rape, 
the  infamous  crime  against  nature,  mayliem,  robbery,  or  grand  larceny,  is  pun- 
ishable by  imprisonment  in  the  state  prison  not  less  than  one  nor  more  than 

fourteen  years. 
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Stats.  1855,  p.  105,  sec.  2. 

Aasault  with  intent  ^to  rob.— For  cor- 
rect instructions  to  the  jury,  see  People  v. 
Cadd,  60  Cal.  640;  People  t.  Barry,  00  Cal. 
41.  The  indictment  must  allege  the  owner- 
ship of  the  property,  as  in  robbery:  People 
V.  Ammerman,  118  Oal.  23. 

Assault  with  intent  to  eommit  mur- 
der: Sec.  217,  note. 

AssatUt  with  intent  to  commit  rape, 
etc—The  intent  to  commit  rape  or  the 
other  olfeDfles  mentioned  in  this  section  ir 
the  <>88ence  of  this  crime:  People  v.  Murat, 
45  Cal.  283;  People  t.  Woody,  48  Cal.  80. 
The  question  of  intent  is  a  question  of  fact; 
and  if  oTidence  is  introduced  tending  to 
prove  the  intent  as  alleged,  the  verdict  will 
not  be  set  aside  on  the  ground  that  the  evi- 
dence is  insufficient  to  snsUin  the  verdict: 
People  V.  Estrada,  53  Oal.  600.  In  order  to 
find  a  defendant  guilty  of  an  assault  with 
intent  to  conmiit  rape,  the  assault  must 
have  been  made  with  the  intent  to  commit 
the  crime  at  all  events,  notwithstanding  all 
possible  resistance  that  could  be  made  by 
the  prosecutrix:  People  v.  Fleming,  04  Cal. 
308.  Where  the  defendant  manifested  an 
attempt  to  commit  rape,  the  fact  that  he 
abandoned  his  intentions  because  of  the  ap- 
proach of  others,  or  because  of  the  pains 
of  stricken  conscience,  will  not  purge  him 
of  the  legal  consequences  of  his  criminal 
conduct:  People  v.  Stewart,  97  Cal.  238. 
The  fact  that  the  woman  may  have  been  a 
woman  of  unchaste  character  is  no  defense 
to  the  charge  stated  in  the  information: 
People  V.  Hartman,  103  Cal.  242;  42  Am. 
St.  Rep.  108.  This  is  particularly  true  where 
the  female  was  under  age:  People  v.  John- 
son, 106  Cal.  289.  See  People  v.  Manchego, 
80  Cal.  306,  for  a  statement  as  to  when  the 
actii  amount  merely  to  a  simple  assault.  An 
instruction  which  fails  to  tell  the  jury  that 
thpy  might  find  the  defendant  guilty  of  a 
simple  assault  is  not  erroneous,  when  the 
defendant  did  not  request  the  court  to 
charge  as  to  the  lesser  ofifense:  People  v. 
Barney,  114  Cal.  554,  558.  When  the  prose- 
cutrix was  under  the  age  of  consent,  and 
the  act  took  place  with  her  entire  willing- 
ness, the  offense  of  simple  assault  is  not  in 
the  cause,  and  it  is  proper  to  instruct  the 
jury  that  their  verdict  should  be  either 
guilty  of  the  offense  charged  or  not  guilty: 
People  V.  Gomez,  118  Cal.  326.    For  charge 


erroneous  as  stating  matter  of  fact,  see  Peo- 
ple V.  Baldwin,  117  Cal.  244,  251.    An  in- 
dictment alleging  an  assault  with  intent  to 
commit   an    act   of   sexual    intercourse    by 
force  and  violence,  and  against  the  will  of 
the  woman,  is  a  sufficient  charge  of  an  as- 
sault with  intent  to  commit  rape,  without 
alleging    that  the  force  and    violence  was 
against  her  resistance:  People  v.  Brown,  47 
Cal.  447.    It  need  not  be  alleged  that  the 
person  assaulted  was  not  the  wife  of  the 
defendant:  People  v.  Estrada,  53  Cal.  600. 
Ihe  language  of  the  statute  need  not  be  fol- 
lowed in  charging  this  offense;  words  con- 
veying the  same  meaning  may  be  employed: 
People  V.  Girr,  53  Cal.  629.    An  indictment 
which  charges  the    defendant  with  feloni- 
ously assaulting  a  female,  by  throwing  her 
on  her  back,  and  attempting  to  have  sexual 
intercourse  with  her,  with  intent  to  outrage 
her  person,  does  not  charge  an  assault  with 
intent  to  commit  rape:  People  v.  O'Neil,  48 
CaL  257.    A  person  who  stands  by  when  an 
attempt  is  made    by  others  to    commit  a 
rape,  but  who  does  no  act  to  aid,  assist,  or 
abet  its  commission,  is  not  guilty  of  this  of- 
fense: People  V.  Woodward,  45  Cal.  293;  13 
Am.  Rep.  176.    Declarations  of  the  defend- 
ant of  his  misconduct  with  other  females 
are  not  admissible  upon  the  trial  of  an  in- 
dictment  charging   this  offense:   People   v. 
Bowen,  49  Cal.  654.    A  female    under   the 
lawful  age  of  consent  is  incapable  of  con- 
sent to  an  assault  with  intent  to  commit 
rape,  and  whether  she  consents  or  resists  is 
immaterial:    People  v.  Louriutz,    114    Cal. 
628.    The  question  of  the  age  of  the  female 
is  for  the  jury,  and  they  need  not  believjs 
her  uncontradicted  statement  as  to  her  age: 
People  V.  Webster,  111  Cal.  381.    See,  also, 
People  V.   Johnson,    106   Cal.   289.     There 
must  be  proof  of  a  specific  intent  to  commit 
the    crime:  Id.    A  conviction  of  an  assault 
to  commit  rape  may  be  had  upon  the  un- 
corroborated evidence   of   the   prosecutrix: 
I'eople  V.  Stewart,  97    Cal.  238;    People  v, 
Gardner,  98  Cal.  127;  People  v.  Mesa,  93 
Cal.  580;    People  v.  Fleming,  94    Cal.  308. 
An  attempt  to  commit  rape  differs  from  au 
assault  with  an  intent  to  commit  rape.   The 
punishment  of    the  former  is  governed    by 
section  664  of  this  code,  while  the  punish- 
ment for  the  latter  is  governed  by  section 
220:  People  v.  Gardner,  98  Cal.  127.     The 
testimony  of  the  child's  mother  is  admissible 
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that  the  child  made  complaint  of  the  injury     i°t«nt  to  commit  rape:  See  24  Am.  St.  Rep. 

while  it  was  recent:  People  v.  Barney,  114     ^^'  ®^'  ^^^^'       ' 

^  .   ^^,     .     .    ,.  ^  Assault  with   Intent  to  commit    bug- 

Cal.  5o4.   An  indictment  charging  the  cnme  «  n*  -     ^  -  j>'  ^        i.       j      —    4. 

gery:  See  sumcient  mdictment  and  correct 

of  rape  and  an  assault  with  an  intent  to  jngtructions  in  People  v.  Williams.  50  Cal. 

commit  such  offense  is  not  demurrable  on  397,    Yot  evidence  sufBcient  for  conviction, 

the  ground    that  it  charges    two  offenses:  see  People  v.  Wilson,  119  Cal.  384. 

People  V.  Tyler.  35  Cal.  35.    Assault  with  Bape:  See  sec.  2ul. 

• 

221.  Other  assaults. 

Sec.  221.  Every  person  who  is  guilty  of  an  assault  with  intent  to  commit 
any  felony,  except  an  assault  with  intent  to  commit  murder,  the  punishment 
for  which  assault  is  not  prescribed  by  the  preceding  section,  is  punishable  by 
imprisonment  in  the  state  prison  not  exceeding  five  years,  or  in  a  county  jail 
not  exceeding  one  year,  or  by  fine  not  exceeding  five  hundred  dollars,  or  by 
both. 

Assault,  generally:  Sec.  240.  and  note.        Assault  with  deadly  weapon:  Sec.  240, 

Assault  to  murder:  Sec.  217,  an(i  note,     and    note.    This    offense   does    not   include 

Assault  to  commit  rape:  Sec.  220,  and      '**"^^'  ^"^^  *  conviction  or  acquittal  of  the 

former  is  no  bar  to  a  trial  for  the  latter: 


note. 


People  V.  Helbing,  Gl  Gal.  620. 


222.  Administering  stupefying  drugs. 

Sec.  222.     Every  person  guilty  of  administering  to  another  any  chloroform, 
ether,  laudanum,  or  other  nareoti-c,  anaesthetic,  or.  intoxicating  agent,  with  in- 
tent thereby  to  enable  or  assist  himself  or  any  other  person  to  commit  a  felony, 
is  guilty  of  felony. 
Administering  poison:  Sec.  216. 

CHAPTEB  VII. 

DUELS  AND  CHALLENGES. 

Sec.  225.  Dnel  defined. 

Sec.  22G.  Punishment  for  fighting  a  dnel,   when  death  ensaes. 

Sec.  227.  Punishment  for  fighting  a  duel— Challenges— Seconds. 

Sec.  228.  Persons  fighting  duels  disfranchised. 

Sec.  229.  Posting  for  not  fighting. 

Sec,  230.  Duties  of  officers  to  prevent  duels. 

Sec.  231.  Leaving  the  state  with  intent  to  evade  laws  against  dueling. 

Sec.  232.  Witness'  privilege. 

225.  Duel  defined. 

Sec.  225.     A  duel  is  any  combat  with  deadly  weapons,  fought  between  two  or 
more  persons,  by  previous  agreement  or  upon  a  previous  quarrel. 

"The  sections  relating  to  duels  are  visions  on  the  subject  and  although  fight- 
founded  upon  the  provisions  of  an  act  of  ing  by  previous  appointment,  without  the 
lS5i>  (Stats.  1855,  p.  152,  sec.  1),  and  of  sec-  use  of  deadly  weapons,  was  by  the  act  of 
tions  43  and  44  of  the  crimes  and  punish-  1850  (Stats.  1850,  229)  made  a  felony,  yet 
ment  act  of  1850,  and  sections  293,  294,  there  was  no  punishment  affixed  to  the  of- 
300,  301,  and  303  of  the  New  York  Penal  fcnse  of  dueling,  unless  death  ensued.  The 
Code.  No  provision  has  ever  been  made  for  code  supplies  these  omissions.  Sections  2 
carrying  into  effect  the  constitutional  pro-  and  3  of  the  act  of  1855,  giving  remedies 
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by  action  for  injuries,  etc.,  arising  from 
dueling,  are  inserted  in  the  Civil  Code:  See 
Civ.  Code,  sees.  3347,  3348":  Commissioners* 
note. 

Duel  defined. — At  common  law,  a  party 
killing  another  in  a  deliberate  duel  was 
guilty  of  murder,  for  wherever  two  persons 
in  cold  blood  meet  and  fight  on  a  precedent 
quarrel,  and  one  of  them  is  killed,  the  other 
is  guilty  of  murder,  and  cannot  help  him- 
self by  alleging  that  he  was  first  struck  by 
deceased;  or  that  he  had  often  declined  to 
meet  his  adversary,  and  was  prevailed  upon 
by  his  importunity;  or  that  it  was  his  in- 
tent only  to  vindicate  his  reputation;  or  that 
'he  meant,  not  to  kill,  but  only  to  disarm,  his 
adversary.  He  has  deliberately  engaged  in 
an  act  highly  unlawful,'  in  defiance  of  the 


laws,  and  he  must  at  his  peril  abide  the 
consequences;  and  upon  this  principle, 
wherever  two  persons  quarrel  over  night, 
and  appoint  to  fight  the  next  day,  or  quar- 
rel in  the  morning  and  agree  to  fight  in  the 
afternoon,  or  at  any  time  afterward  so  con- 
siderable that  in  common  intendment  it 
must  be  presumed  that  the  blood  was 
cooled,  the  person  killing  will  be  guilty  of 
murder:  1  Hawkins'  Pleas  of  the  Crown,  c. 
31,  sec.  22;  1  East  P.  C.  242;  1  Russell  on 
Crimes,  727;  1  Wharton's  Criminal  Law, 
8th  ed.,  sec.  482.  But  in  this  state  it  is 
held  that  the  fighting  of  a  duel  with  fatal 
results  is  not  murder,  but  a  special  offense 
under  the  statute:  Terry  v.  Bartlett,  14 
Cal.  651. 


226.  Punishment  for  fighting  a  duel,  when  death  ensues. 

Sec.  226.  Every  person  guilty  of  fighting  any  duel,  from  which  death  ensues 
within  a  year  and  a  day,  is  punishable  by  imprisonment  in  the  state  prison  not 
less  than  one  nor  more  than  seven  years. 

227.  Punishment  for  fighting  a  duel — Challenges — Seconds. 

Sec.  227.  Every  person  who  fights  a  duel,  or  who  sends  or  accepts  a  challenge 
to  fight  a  duel,  is  punishable  by  imprisonment  in  the  state  prison  or  in  a 
county  jail  not  exceeding  one  year;  and  any  person  who  acts  as  second,  or 
aids  or  assists  in  any  manner,  in  any  duel,  is  guilty  of  a  misdemeanor.  [Com- 
missioners^ Amendment,  approved  March,  16, 1901;  took  effect  July  1,  1901,] 

228.  Persons  fighting  duels  disfranchised. 

Sec.  228.  Any  citizen  of  this  state  who  shall  fight  a  duel  with  deadly 
weapons,  or  send  or  accept  a  challenge  to  fight  a  duel  with  deadly  weapons, 
either  within  this  state  or  out  of  it,  or  Who  shall  act  as  second,  or  knowingly 
aid  or  assist  in  any  manner  those  thus  offending,  shall  not  be  allowed  to  hold 
any  office  of  profit,  or  to  enjoy  the  right  of  suffrage,  and  shall  be  declared  so 
disqualified  in  the  judgment,  upon  conviction.  [Amendment,  approved  April 
6,  1880;  Amendments  1880,  8  (Ban.  ed.  129);  took  effect  immediately.] 

This  section  follows  section  2  of  article 20  of  the  constitution. 

229.  Posting  for  not  fighting. 

Sec.  229.  Every  person  who  posts  or  publishes  another  for  not  fighting  a 
duel,  or  for  not  sending  or  accepting  a  challenge  to  fight  a  duel,  or  who  uses 
any  reproachful  or  contemptuous  language,  verbal,  written,  or  printed,  to  or 
concerning  another,  for  not  sending  or  accepting  a  challenge  to  fight  a  duel,  or 
with  intent  to  provoke  a  duel,  is  guilty  of  a  misdemeanor. 

230.  Duties  of  officers  to  prevent  duels. 

Sec.  230.  Every  judge,  justice  of  the  peace,  sheriff,  or  other  officer  bound 
to  preserve  the  public  peace,  who  has  knowledge  of  the  intention  on  the  part 
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of  any  persons  to  fight  a  duel,  and  who  does  not  exert  his  official  authority  to 
arrest  the  party  and  prevent  the  duel,  i?  punishable  by  fine  not  exceedmg  one 
thousand  dollars. 

231.  Leaving  the  state  with  intent  to  evade  laws  against  dueling, 

Sec.  231.  Every  person  who  leaves  this  state  with  intent  to  evade  any  of  the 
provisions  of  this  chapter,  and  to  commit  any  act  out  of  this  state  such  as  is 
prohibited  by  this  chapter,  and  who  does  any  act,  although  out  of  this  state, 
which  would  be  punishable  by  such  provisions  if  committed  within  this  state, 
is  punishable  in  the  same  manner  as  he  would  have  been  in  case  such  act  had 
been  committed  within  this  state. 

232.  Witness'  privilege. 

Sec.  232.  No  person  shall  be  excused  from  testifying  or  answering  any  ques-* 
tion  upon  any  investigation  or  trial  for  a  violation  of  either  of  the  provisions 
of  this  chapter,  upon  the  ground  that  his  testimony  might  tend  to  convict  him 
of  a  crime.  But  no  evidence  given  upon  any  examination  of  a  person  so  testi- 
fying shall  be  received  against  him  in  any  criminal  prosecution  or  proceeding. 

CHAPTEE  VIII. 

.  ■ 

FALSE  IMPRISONMENT. 

Sec.  2.36.    Falee  imprisonment  defined. 

8ec.  237.    False  imprisonmenti  how  punished. 

236.  False  imprisonment  defined. 

Sec.  236.  False  imprisonment  is  the  unlawful  violation  of  the  personal 
liberty  of  another. 

False   imprisoniuent:    See  67  Am.   St.  some    process    from  a  court  of  justice,  or 

Kep.  410-426,  note;    54  Am.  Dec.  258-271,  from  some  warrant  of  a  legal  officer  having 

note.  power  to  commit,  or  arising  from  some  other 

False  imprisonment.— Mr.  Archbold,  in  special  cause  sanctioned,  for  the  necessity  of 
speaking  of  the  term  "false  imprisonment,*'  the  thing,  either  by  common  law  or  by  stat- 
sa.vs  that  though  technically  it  does  not  ute:  1  Archbold's  Criminal  Pleading,  646; 
convey  any  sufficiently  definite  meaning,  it  Crowell  v.  Gleason,  10  Me.  325.  In  some 
means  in  law  any  illegal  imprisonment,  cases  the  detention  may  be  unlawful 
either  without  any  process  whatever  or  un-  though  the  warrant  or  process  upon  which 
der  color  of  process,  wholly  illegal,  without  it  is  made  is  regular,  as  on  a  Sunday,  or  in 
regard  to  any  question  whether  any  crime  a  place  privileged  from  arrests:  4  Black- 
has  been  committed  or  not  or  a  debt  due:  stone's  Commentaries,  218;  1  Hawkins'  Pleas 
1  Archbold's  Criminal  Pleading,  946.  To.  of  the  Crown,  c.  60,  sec.  7;  Prentis  v.  Com- 
constitute  this  offense,  there  must  be  a  de-  monwealth,  16  Am.  Dec.  782,  note  784;  Bis- 
tention  of  the  person,  and  such  detention  sell  v.  Gold,  19  Am.  Dec.  485.  Words  are 
must  be  unlawful.  It  is  not  necessary  that  sufficient  to  constitute  an  imprisonment  if 
the  person  should  be  confined  in  a  prison;  tbcy  impose  a  restraint  upon  the  person, 
confinement  in  a  private  house,  or  a  forcible  Where,  for  instance,  a  party  refused  to  pay 
detention  on  the  street,  is  sufficient:  Floyd  a  delinquent  tax  until  she  was  arrested, 
T.  State,  12  Ark.  43;  54  Am.  Dec.  250;  John-  and  the  officer  then  said,  "I  arrest  you," 
son  V.  lompkins,  1  Baldw.  571.  Any  deten-  but  did  not  touch  her,  and  she  thereupon 
tion  will  be  unlawful  unless  there  be  suffi-  Pai<l  ^^^  tax,  it  was  held  this  amounted 
cient  authority  for  it,  arising  either  from  to    a    false    imprisonment:  Bissell  y.  Gold, 
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19  Am.  Dec.  488.  See  Emery  v.  Ches- 
ley,    18    N.    H.    198;    Courtoy    t.    Dozier, 

20  Ga.  3U0;  Searlg  v.  Viets,  2  Thomp.  &  C. 
224.  False  imprisonment  is  a  mixed  ques- 
tion of  law  and  fact:  whether  there  was  a 
detention  of  the  party,  against  his  will, 
amounting  to  an  imprisonment,  is  a  ques- 
tion of  fact;  and  whether  the  authority  un- 
der, which  it  was  effected  was  lawful,  or 
was  such  as  did  not  justify  the  officer  or 
jailer,  etc.,  in  the  detention,  is  a  question 
of  law,  depending  upon  the  circumstances 
of  each  particular  case.  The  prosecution 
must  proTC  the  imprisonment,  and  the  law 
then  presumes  it  unlawful,  until  the  con- 
trary is  shown.    It  is  for  the  defendant  to 


justify  it  by  proving  that  it  was  lawful:  1 
Archbold's  Criminal  Pleading,  949.  In  this 
state,  false  imprisonment  is  only  a  misde- 
meanor: People  V.  Ebner,  23  Cal.  158.  The 
prosecution  must  prove  the  imprisonment, 
and  then  the  burden  shifts  to  the  defend- 
ant to  justify  it:  People  v.  McGrew,  77  Cal. 
570.  A  person  who  claims  uninclosed  pub- 
lic land  to  which  he  has  no  title  or  right  of 
possession  has  no  authority  to  remove  an 
alleged  trespasser  by  force  amounting  to  a 
violation  of  the  invader's  personal  liberty: 
People  v.  Wheeler,  73  Cal.  252. 

Keconflning  person  discharged  on  ha- 
beas corpus:  Sec.  363,  post. 


237.  False  imprisoiuiieiit,  how  punished. 

Sec.  237.  False  imprisonment  is  punishable  by  fine  not  exceeding  five  hun- 
dred dollars,  or  by  imprisonment  in  the  county  jail  not  more  than  one  year,  or 
by  both.  If  such  false  imprisonment  be  effected  by  violence,  menace,  fraud, 
or  deceit,  it  shall  be  punishable  by  imprisonment  in  the  state  prison  for  not 
less  than  one  nor  more  than  ten  years.  [Amendment,  became  a  law  under  con- 
stitutional provision  without  governor's  approval,  February  27,  1901;  Stats. 
1901,  p.  63.] 

CHAPTEfi  IX. 

ASSAULT  AND  BATTERY. 


Sec,  240.  Assault  defined. 

Sec.  241.  Assault,  how  punished. 

Sec.  242.  Battery  defined. 

Sec.  243.  Battery,  how  punished. 


Sec.  244.    Assault  with  caustic  chemicals. 
Sec.  245.    Assault  with  deadly  weapons. 
Sec.  246.    Assault  by  prisoner. 


240.  Assault  defined. 

Sec.  240.    An  assault  is  an  unlawful  attempt,  coupled  with  a  present  ability, 
to  commit  a  violent  injury  on  the  person  of  Another. 


Assault,  what  is:  See  39  Am.  Hep.  712, 
note. 

Assault  with  deadly  weapon:  Sec.  245. 

Assault.— The  definition  here  given  is 
substantially  that  of  the  common  law:  Peo- 
ple v.  Yslas,  27  Cal.  630.  It  is  cited  in  Peo- 
ple ▼.  Helbing,  61  Cal.  620.  To  constitute 
an  assault,  there  must  be  an  intentional  at- 
tempt by  violence  to  do  an  injury  to  the 
person  of  another.  It  must  be  intentional. 
If  there  is  no  present  purpose  to  do  an  in- 
jury there  is  no  assault.  The  present  abU- 
ity  to  carry  the  party's  intention  into  effect 
-is  not,  however,  in  aU  cases  necessary.  It 
will  be  sufficient  if  the  aggressor,  by  hie 
.-conduct,  lead  another  to  suppose  that    he 


T\'ill  do  what  he  apparently  attempts  to  do. 
There  must  also  be  an  unlawful  attempt: 
People  V.  Yslas,  27  Cal.  680.  The  defendant 
must  have  had  an  intent  to  strike,  the  abil- 
ity to  do  so,  and  must  have  made  the  at- 
tempt: People  V.  Dodel,  77  Cal.  293;  People 
V.  Lee  Kong,  95  Oal.  666;  29  Am.  St.  Rep. 
105. 

A  purpose  not  accompanied  by  an  effort 
to  carry  into  immediate  execution  falls 
short  of  an  assault.  The  mere  use  of  words 
can  never  amount  to  an  assault.  But  rush- 
ing toward  another  with  menacing  gestures, 
and  with  an  intent  to  strike,  is  an  assault, 
though  the  accused  is  prevented  from  strik- 
ing before  he  comes  near  enough  to  do  so: 
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State  V.  Davis.  1-Ired.  125;  35  Am.  Dec. 
735";  People  v.  Yelas,  27  Cal.  630.  But  mere 
threatening  ge.'ture?,  unaccompanied  by  such 
intent,  although  sufficient  to  cause  a  person 
to  believe  that  he  was  about  to  be  struck, 
do  not  amount  to  an  assault.  Thus,  when 
the  defendant  shook  his  whip  at  the  prose- 
cutor, saying  at  the  same  time,  "If  you 
were  not  an  old  man  I  would  knock  you 
down":  Held,  no  assault,  unless  the  jury 
should  be  sat'sfied  that  there  was  a  present 


8th  ed.,  sec.  610:  Commonwealth  v.  Stratton^ 
114  Mass.  303;  19  Am.  Rep.  350;  but  see 
Garnet  v.  State,  1  Tex.  App.  605;  28  Ami 
Rep.  425;  see,  also,  sees.  216,  note,  and  221. 
In  this  state  a  defendant  indicted  for  an  as- 
sault to  commit  murder,  and  found  guilty 
of  an  ^'assault  with  intent  to  do  bodily  in- 
jury," is  only  guilty  of  a  simple  auault, 
and  can  only  be  punished  for  that  offense, 
and  not  for  a  felony:  People  v.  Vanard,  6 
Cal.  562;  People  v.  English,  30  Cal.  214;  Ex 


purpose   to   strike:  State  v.   Crow,   1   Ired. '    pai^  Ah  Cha,  40  Cal.  426;  Ex  parte  Max, 
375.    See.   also.  Commonwealth  v.  Eyre,  1     44  Cal.  579. 


Serg.  &  R.  317;  United  States  v.  Hand,  2 
Wash.  435;  26  Am.  St.  Rep.  867.  Threat- 
ening another  with  a  weapon  to  compel 
him.  to  submit  to  a  demand,  intending  to 
stnke  if  he  refuses,  but  not  to  strike  if  he 
submits,  is  an  assault,  although  the  other 
party  may  submit  to  the  demand:  State  v. 
Morgan,  3  Ired.  180;  38  Am.  Dec.  714;  Peo- 
ple V-  McMankin,  8  Cal.  547.  Holding  a 
pistol  which  purports  to  be  loaded  so  near 
another  person  as  would  endanger  life  if  it 
were  fired,  although  the  pistol  is  not  in  fact 
loaded,  is  an  assault:  State  v.  Smith,  2 
Humph.  457;  Rex  v.  Parfait,  1  Leach,  4th 
-ed.,  19;  1  East  P.  C.  416;  Rex  v.  Thomas, 
1  Leach,  4th  ed.,  330;  1  East  P.  C.  417. 

If  the  party  suffering  the  violence  has 
consented  to  it,  there  is  no  assault.  Thus, 
although  a  child  of  tender  years  cannot  le- 
gally consent  to  a  rape  upon  her,  yet  she 
may  consent  to  an  attempt  to  commit  it; 
an«l  such  an  attempt,  if  committed  with  her 
consent,  is  not  an  assault:  Regina  v.  Cock- 
burn,  3  Cox  C.  C.  543;  Regina  v.  Read,  3 
Cox  C.  C.  26G;  1  Denio,  377;  Regina  v.  Mehe- 
gan,.  7  Cox  C.  C.  145.  Mere  failure  to  resist 
is  not  enough:  Regina  v.  McGa varan,  6  Cox 
C.  C.  64.  So  where  a  medical  man  had 
criminal  connection  with  a  girl  fourteen 
years  of  age,  she  consenting  from  a  bona 
fide  belief  that  the  defendant  was  treating 
her  medically,  as  he  represented  he  was  do- 
ing, he  wa^  held  properly  convicted  of  an 
assault:  Regina  v.  Case,  4  Cox  C.  C.  220. 
The  administering  of  poison  is  also  an  as- 
sault. Also  the  malicious  application  of  in- 
jurious drugs:  1  Wharton's    Criminal  Law, 


Assault  in  self -defenss.— Necessary  self- 
defense  will  excuse  a  man  for  committing 
an  assault:  People  v.  Dollor,  89  Cal.  513. 
But  the  accused  must  show  that  it  was 
necessary  to  use  the  amount  of  force  which 
be  did  use:  People  v.  Rodrigo,  69  Cal.  601. 
Trespasser  on  train  is  not  justified  in  shoot- 
ing servant  of  the  railroad  company  who 
attempts  to  put  him  off,  when  he  can  with 
safety  get  off  and  avoid  the  shooting:  Peo- 
ple V.  Douglass,  87  Cal.  281.  See,  also. 
People  V.  Denby,  108  Cal.  54;  see  People 
V.  Fitzpatrick,  106  Cal.  286,  where  the  plea 
of  self-defense  was  set  up.  Threats  alone 
never  justify  a  homicide  or  an  attempt  ix> 
take  life:  People  v.  Lynch,  101  Cal.  229. 

Punishment— A  sentence  that  defendant 
be  both  fined  and  imprisoned  may  be  va- 
cated, within  a  reasonable  time  after  it  is 
imposed,  and  impose  one  in  accordance 
with  law:  Ex  parte  Gilmore.  71  Cal.  624. 

Assault  with  intent  to  commit  mur- 
der: Sec.  217,  note. 

Assault  with  intent  to  commit  rape, 
etc.:  Sec.  220,  note. 

Assault  with  deddlj  weapon:  Sec.  245, 
note. 

Assault  with  intent  to  commit  crime 
against  nature:  Sec.  220,  and  note. 

Carrier's  liability  for  assaults  by  ser- 
vants and  fellow-passengers:  See  note,  32 
Am.  St.  Rep.  90-101. 

Corporation's  liability  in  exemplary 
damages  for  assault:  See  note,  59  Am.  St. 
Rep.  |92,  593. 

Assault  with  intent  to  rob:  See  sec.  220, 
and  note. 


241.  Assault,  how  punished. 

Sec.  241.     An  assault  is  punishable  by  fine  not  exceeding  five  hundred  dollars 
or  by  imprisonment  in  the  county  jail  not  exceeding  three  months. 
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242,  Battery  defined. 

Sec.  242.    A  battery  is  any  willful  and  unlawful  use  of  force  or  violence  upon 
the  person  of  another. 


Battery. — The  definition  h^re  given  of 
battery  is  substantially  the  same  as  that 
giren  to  the  crime  of  assault  and  battery 
by  the  act  concerning  crimes  and  punish- 
ments, passed  April  16,  1850:  Stats.  1850,  p. 
234,  sec.  51.  As  defined  in  that  section, 
"assault  and  battery  is  the  unlawful  beat- 
ing of  another."  This  is  the  definition  given 
to  battery  by  Blackstone:  3  Blackstone's 
Commentaries.  120.  The  least  touching  of 
another's  person  willfully  or  in  anger  is  suf- 
ficient to  complete  this  offense,  as  the  tak- 
ing hold  of  the  coat,  or  laying  the  hands 
on  the  person  of  another;  in  a  rude  and  in- 
solent manner:  United  States  v.  Ortega,  4 
Wash.  C.  C.  531.  So  the  spitting  in  an- 
other's face;  sprinkling  paint  on  him;  hold- 
ing him  by  the  arm;  pushing  another 
against  him;  striking  a  horse  upon  which 
he  is  riding,  whereby  he  is  thrown;  or 
throwing  water  upon  him— are  all  acts  of 
violence  which  constitute  battery:  Wheel. 
410;  6  Mod.  142,  172;  Bull.  N.  P.  IC; 
1  Mod.  24;  3  Nev.  &  P.  564.  It  is  not 
necessary,  however,  in  order  to  constitute 
this    offense,  that    the    act   complained    of 


should  be  actually  accompanied  with  vio- 
lence, provided  it  be  improper  in  itself,  and 
be  done  against  the  free  will  of  the  party 
complaining,  or  without  his  consent,  whether 
such  party  be. in  condition  to  assent  or  not: 
See  sec.  240,  note.  A  person  may  be  guilty 
of  battery  by  aiding,  abetting,  or  procuring 
the  act,  although  he  does  not  actively  par- 
ticipate in  it:  1  Archbold's  Criminal  Plead- 
ing, 912,  and  cases  there  cited.  An  assault 
or  battery  is  justifiable  when  committed  in 
self-defense,  or  in  defense  of  one's  wife, 
child,  servant,  or  property:  1  Archbold's 
Criminal  Pleading,  920,  921.  Since  the 
adoption  of  the  Penal  Code  the  crime  of 
"assault  and  battery"  has  not  existed  in 
this  state,  and  to  charge  a  defendant  with 
such  an  offense  is  to  charge  him  with  two 
separate  and  distinct  offenses,  to  wit,  an 
assault,  and  a  battery.  Advantage  of  such 
misjoinder  must  be  taken  by  demurrer  or  it 
is  waived. 

Battery  includes  assault,  but  assault 
does  not  include  battery:  People  v.  Helbing, 
61  Cal.  020. 


243.  Battery,  how  pnniahed. 

Sec.  243.  A  battery  is  punishable  by  fine  of  not  exceeding  one  thousand  dol- 
lars, or  by  imprisonment  in  the  county  jail  not  exceediag  six  months,  or  by  both. 
[Amendment,  approved  February  26,  1881;  Statutes  and  Amendments  1881, 
11.] 

PuxLishment  of  battery.— After   a    pris-      prisoned  three  years,  he  is  entitled  to  his 
oner  had  served  six  months  in  the  house  of      discharge:  £x  parte  Bulger,  60  Cal.  438. 
correction,  under  a  sentence  that  he  be  im- 

244.  Assault  with  caustic  chemicals. 

Sec.  244.  Every  person  who  willfully  and  maliciously  places  or  throws,  or 
causes  to  be  placed  or  thrown,  upon  the  person  of  another,  any  vitriol,  corro- 
sive acid,  or  caustic  chemical  of  any  nature,  with  the  intent  to  injure  the  flesh 
or  disfigure  the  body  of  such  person,  is  punishable  by  imprisonment  in  the 
state  prison  not  less  than  one  nor  more  than  fourteen  years. 

« 

Throwing  chemicals,  etc.:  See  People  v.  where    all    the    elements    of     the    offense 

Rozelle,  78  Cal.  84.    This    offense    includes  charged  are  proved  except  intent:  People  v. 

an  assault  as  a  necessary  element;  but  the  Stanton,  106  Cal.  139. 
defendant  cannot  be  convicted   of  assault 

245.  Assault  with  deadly  weapon. 

Sec.  245.    Every  person  who  commits  an  assault  upon  the  person  of  another 
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with  a  deadly  weapon  or  instrument,  or  by  any  means  or  force  likely  to  produce 
great  bodily  injury,  is  punishable  by  imprisonment  in  the  state  prison,  or  in  a 
county  jail,  not  exceeding  two  years,  or  by  fine  not  exceeding  five  thousand 
dollars,  or  by  both.  [Amendment,  approved  March  30,  1874;  Amendments 
1873-74,  428;  took  effect  July  1,  1874.] 


Assault  with  deadly  weapon.— An    in- 
<]ictment  charging  this  offense  is  sufficient, 
if  in  general  terms  it  aver  the  assault  to 
Tiare  been  made  "with  a  deadly  weapon." 
The    weapon  by    name  does    not,  in  such 
case,  become  a  necessary  ingredient  of  the 
crime,   but  the  nature  of  the  weapon,  as 
being  deadly  or  otherwise,  is  alone  impor- 
tant; and  it  is  essential  to  aver  it  in  some 
appropriate  way  to  have  been  deadly  in  its 
character:  People  v.  Congleton,  44  Cal.  92. 
It  is  not  sufficient  to  charge  that  the  as- 
sault was  made  with  a  pistol.    A  pistol  may 
or  may  not  be  a  deadly  weapon:  People  v. 
Jacobs,    29    Cal.    679.     The    weapon    with 
which  the  assault  is  committed  should  be 
alleged  and  found,  and  wheth-er  it  is  made 
with  a  deadly  weapon  is  of  the  substance 
of  this  offense,  and  distinguishes  it  from  an 
ordinary  assault:  People  v.  Davidson,  5  Cal. 
134;  People  v.  Vanard,  6  Cal.  562;  People 
V.  English,  30  Cal.  214;  Ex  parte  Ah  Cha, 
40  Cal.  426;    Ex  parte  Max,  44  Cal.  579. 
An    information    charging  "an  assault    by 
means  likely  to  produce  great  bodily  injury, 
to  wit,  with  a  brickbat  weighing  about  five 
pounds,"  states  an  ofifense  within  the  juris- 
diction   of    th«    superior    court:    People    v. 
Fahey,  (U  Cal.  342.    Whether  a  pick-handle 
is  a  deadly  weapon,  see  People  v.  Fuqua,  58 
Cal.  245.    A  knife  may  be  a  deadly  weapon 
if  it  is  likely  to  produce  great  bodily  harm: 
People  V.  Franklin,  70  Cal.  641.    A  deadly 
weapon  is  any  weapon    or    instrument  by 
which  death  may  be  produced  or  would  be 
likely  to  be  produced  when  being  used  in 
the  manner  in  which  it  may  appear  it  was 
used  in  the  afCray.    The  jury  are  the  judges 
as  to  whether  the  weapon  was  or  was  not 
a  deadly  weapon:  People  v.  Rodrigo,  69  Cal. 
601.    See,  also.  People  v.  McFadden,  65  Cal. 
445.    There  must  have  been  an  attempt  to 
use  the  weapon:  People  v.  Dodel,  77    Cal. 
293.    See  People  v.  Pape,  66  Cal.  306,  where 
it  was  held  that  an  attempt  to  commit  in- 
jury on  the  person  by  means  of  the  explo- 
sion of  gunpowder  may  be  an  assault  with 
a  deadly  weapon. 

A  verdict,  however,  which  finds  the  de- 
fendant guilty  of  an  assault  to  commit  great 


bodily  injury,  without  stating  it  to  have 
been  with  a  deadly  weapon,  imports  noth- 
ing more  than  that  the  defendant  is  guilty 
of  a  simple  assault:  Ex  parte  Ah  Cha,  40 
Cal.  420;  People  v.  Murat,  45  Cal.  281;  Ex 
parte  Max,  44  Cal.  579.  Upon  such  a  ver- 
dict, a  defendant  cannot  be  confined  in  the 
state  prison,  the  crime  of  which  he  has 
been  convicted  being  simply  a  misdemeanor. 
In  Ex  parte  Ah  Cha,  40  Cal.  420,  a  judg- 
ment sentencing  the  defendants  to  confine- 
ment  in  the  state  prison,  upon  a  verdict 
convicting  them  of  "an  assault  to  commit 
great  bodily  injury,"  was  held  absolutely 
void,  and  the  defendants  released  on  habeas 
corpus.  In  Ex  parte  Max,  44  Cal.  579,  this 
ruling  was  held  erroneous,  and  a  judgment 
of  confinement  in  the  state  prison  upon  such 
a  verdict  was  held  not  void,  but  erroneous, 
subject  to  be  corrected  on  api)eal.  A  ver- 
dict in  general  terms  finding  the  defendant 
guilty  of  an  assault  with  a  deadly  weapon 
held  sufficient:  People  v.  Douglass,  87  Cal. 
281.  Defendant  charged  with  the  offensi. 
of  assault  with  deadly  weapon  may  be  con- 
victed of  simple  assault:  Ex  parte  Donahue, 
65  Cal.  474.  A  person  convicted  of  this  of- 
fense has  no  right  of  appeal  to  the  supreme 
court,  if  the  judgment  direct  that  he  be 
confined  in  the  county  jail:  People  v.  Au- 
brey, 53  Cal.  427;  People  v.  Cornell,  16  Cal. 
187.  Malice  is  not  an  essential  ingredient 
of  the  offense.  Therefore  rejection  of  evi- 
dence offered  in  rebuttal  of  malice  is  harm- 
less: People  V.  Arnold,  116  Cal.  682. 

Assault  with  intent  to  commit  mur- 
der: Sec.  217,  note.  Under  a  charge  of  as- 
sault with  intent  to  murder,  a  defendant 
may  be  convicted  of  an  assault  with  a 
deadly  weapon,  or  by  means  and  force 
likely  to  produce  gwat  bodily  harm:  People 
V.  Watson,  125  Ca'.  342. 

Assault:  6ec.  240.  noto. 

Deadly  weapon  is  one  likely  to  produce 
death  or  great  bodily  injury.  Identifying 
the  weapon  is  a  question  for  the  jury.  "The 
character  of  the  weapon  is  ordinarily  pro- 
nounced b.v  the  law.''  It  may  be,  however, 
a  mixed  question  of  law  and  fact:  People  v. 
Fuqua,  58  Cal.  215. 
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Assault  producing  great  bodily  in- 
Jury. — Indictment  charging  defendant  with 
throwing  one  Ah  Wee  out  of  a  third-story 
window^  states  an  offense  under  this  section: 
People  V.  Emmons,  61  Cal.  487. 

Alleging  intent  to  produce  injury- 
Sufficiency  of  indictment.— "We  think 
that  the  amendment  [of  1874  to  the  above] 
has  worked  a  material  change  in  the  sec- 
tion, and  that  as  it  now  stands  it  is  un- 
necessary  to  charge  in  the  indictment,  or 
for  the  jury  to  find,  that  the  assault  was 
made  with  a  deadly  weapon  with  intent  to 
produce  great  bodily  injury.  It  is  sufBcient 
to  follow  the  language  of  the  statute  in 
charging  the  offense,  and,  by  parity  of  rea- 
soning, it  is  sufficient  for  the  jury  to  find 
in  the  language  of  the  charge.  We  there- 
fore conclude  that  the  point  is  not  well 
taken:  See  Ex  parte  Donahue,  65  Cal.  474"; 
People  V.  Turner,  65  Cal.  540;  People  v. 
Forney,  81  Gal.  118;  People  v.  Savercool,  81 
Cal.  650.  The  name  of  the  defendant  is 
material  in  this  crime,  and  a  yariance  be- 
tween  the  complaint  and  information  is  fa- 
tal: People  V.  Christian,  101  Cal.  471.    Un- 


der an  indictment  for  assault  with  intent  to 
commit  murder,  not  charging  that  the  as- 
sault was  made  with  a  deadly  weapon,  the 
defendant  cannot  be  convicted  of  an  assault 
with  a  deadly  weapon,  and  a  verdict  find- 
ing him  guilty  thereof  cannot  be  construed 
as  finding  him  guilty  of  a  simple  assault: 
People  V.  Arnett,  126  Cal.  680. 

Instructions,  correct:  See  People  v. 
Bird,  00  Cal.  7;  People  v.  Leyba,  74  Cal. 
407;  People  v.  DoHor,  89  Cal.  513;  People 
V.  <3uidice,  73  Cal.  226;  People  v.  Scott,  93 
Cal.  516;  People  v.  Wallace,  101  Cal.  281; 
People  V.  Arnold.  116  C«l.  682.     . 

Incorrect:  People  v.  Dodel,  77  Cal.  293. 

Evidence:  People  v.  Rodrigo,  69  Cal.  601; 
People  V.  Webster,  89  Cal.  572;  People  v. 
Wong  Ah  Leong,  99  Cal.  440;  People  v.  Un 
Dong,  106  Cal.  83;  People  v.  Gordan,  103 
Cal.  568. 

New  trial.— Insufficiency  of  affidavit  to 
show  that  defendant  took  no  part  in  the  as- 
sault: People  V.  Chin  Ah  Hong.  61  Cal.  376. 

Prior  conviction  of  manslaughter:  See 
People  V.  Douglass,  87  Cal.  281. 


246.  Assault  by  prisoner. 

Sec.  246.  Every  person  undergoing  a  life  sentence  in  a  state  prison  of  this 
state,  who,  with  malice  aforethought,  commits  an  assault  upon  the  person  of 
another  with  a  deadly  weapon  or  instrument,  or  by  any  means  or  force  likely 
to  produce  great  bodily  injury,  is  punishable  with  death.     [Amendment,  ap- 

■ 

proved  February  14, 1901;  Stats.  1901,  p.  6;  in  effect  from  passage.] 
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LIBEL. 

Libel  defined. 

Panishment  of  libel. 

Malice  presumed. 

Truth  may  be  given  in  evidence — Jury  to  determine  law  and  fact. 

Publication  defined. 

Liability  of  editors  and  publishers. 

True  report  of  public  official  proceedings  privileged. 

Extent  of  privilege. 

Other  privileged  communications. 

Threatening  to  publish  libel— Offer  to  prevent. 

Cartoon  or  caricature,  publication  of. 

Newspaper  articles  to  be  signed. 


1248.  libel  defined. 

Sec.  248.     A  libel  is  a  malicious  defamation,  expressed  either  by  writing, 
printing,  or  by  signs  or  pictures,  or  the  like,  tending  to  blacken  the  memory  of 
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one  who  is  dead,  or  to  impeach  the  honesty,  integrity,  virtue,  or  reputation,  or 
publish  the  natural  or  alleged  defects  of  one  who  is  alive,  and  thereby  to  expose 
him  to  public  hatred,  contempt,  or  ridicule.  [Amendment,  approved  March  30^ 
1874;  Amendments  1873-74,  428;  took  effect  July  1,  1874.] 

Libel  defined:  See  Civ.  Code,  sec.  45. 

A  libel  is  a  publication  in  printing,  writ- 
in?,  si^ne,  or  pictureB,  imputing  to  another 
something  which  has  a  tendency  to  injure 
his  reputation;  to  disgrace  or  degrade  him 
in  society,  and  lower  him  in  the  esteem  and 
the  opinion  of  the  world;  or  to  bring  him 
into  public  hatred,  contempt,  or  ridicule: 
State  V-  Jeandell,  5  Harr.  (Del.)  475;  Lay- 
ton  V.  Harris,  3  Harr.  (Del.)  406;  Common- 
wealth V.  Clapp,  4  Mass.  163;  3  Am.  Dec. 
212;  Obaugh  v.  Finn,  4  Ark.  110;  37  Am. 
Dec.  773;  State  v.  Farley,  4  McCord,  817; 
see  Townshcnd  on  Slander  and  Libel,  3d 
ed.,  71,  note.    For  a  proper  instruction  on 


the  object  of  the  law  punishing  libel,  as  de- 
signed to  prevent  a  breach  of  the  peace, 
see  People  v.  Crespi,  115  Cal.  50,  56. 

Libelous  prablications.— The  following 
publications  have  been  held  to  be  libelous: 
A  newspaper  article  which  imputes  to  a 
person  grave  offenses  and  dishonest  prac- 
tices, which,  if  established,  would  bring  him 
into  general  contempt  and  disgrace:  Wilson 
V.  Fitch,  41  Cal.  363.  Any  publication,  the 
tendency  of  which  is  to  degrade  and  injure 
another  person,  or  to  bring  him  into,  con- 
tempt, hatred,  or  ridicule,  or  which  accuses 
him  of  a  crime  punishable  by  law,  or  of  an 
act  odious  and  disgraceful  in  society:  Dex- 
ter V.  Spear,  4  Mason,  115;  Fonville  v.  Mc- 
Nease,  Dud.  (S.  O.)  304;  31  Am.  Dec.  556; 
Adams  v.  Lawson,  17  Gratt.  250;  94  Am. 
Dec.  455.  A  false  and  malicious  writing, 
containing  an  insinuation  that  one  has  been 
guilty  of  perjury:  Dillhouse  v.  Dunning,  6 
Conn.  391;  Mallerich  v.  Mertz,  19  La.  Ann. 
194;  Haws  v.  Stanford,  4  Sneed,  520;  Hutts 
V.  Hutts,  62  Ind.  214.  Charging  a  person 
with  being  a  drunkard,  a  cuckold,  and  a 
tory:  Giles  v.  State,  6  Ga.  276.  A  publica- 
tion which  assails  the  integrity  or  capacity 
of  a  judge:  Bobbins  v.  Tread  way,  2  J.  J. 
Marsh.  540;  19  Am.  Dec.  152;  Spiering  v. 
Andrae,  45  Wis.  330;  30  Am.  Rep.  744.  A 
correct  account  of  judicial  proceedings,  if 
accompanied  with  comments  and  insinua- 
tions, tending  to  asperse  a  man's  character: 
Commonwealth  v.  Blanding,  3  Pick.  3(H;  15 
Am.  Dec.  214;  Thomas  v.  Croswell,  7  Johns. 


264;  6  Am.  Dec.  269.  A  newspaper  adver- 
tisement describing  a  horse  as  having  been 
stolen,  and  giving  the  name  of  the  person 
"believed  to  be  the  thief":  Simmons  v.  Hol- 
ster, 13  Minn.  219.  An  address  to  the  peo- 
ple signed  by  the  chairman  of  a  meeting  of 
citizens,  containing  false  and  slanderoua 
charges  against  a  candidate:  Lewis  v.  Few, 
5  Johns.  1.  A  publication  ironically  charg- 
ing plaintiff  with  insanity:  South  wick  v. 
Stevens,  10  Johns.  443;  Powers  v.  Du  Bois,. 
17  Wend.  63.  Writing  of  a  person  that  *'he^ 
is  thought  no  more  of  than  a  horse  thief 
and  a  counterfeiter":  Nelson  v.  Musgrave, 
10  Mo.  648.  A  publication  charging  one^ 
with  having  paid  a  large  sum  of  money  for 
procuring  for  another  an  appointment  to- 
office:  Weed  v.  Foster,  11  Barb.  203.  A  pub- 
lication purporting  to  give  information  as 
to  the  credit  and  standing  of  a  mercantile- 
firm,  and  charging  one  meml)er  thereof  with 
dishonesty:  Taylor  v.  Church,  1  Fi.  D.  Smith, 
279.  A  malicious  publication  of  an  obituary 
notice  of  a  person  living:  McBride  v.  Ellis, 
9  Rich.  313;  67  Am.  Dec.  553,  Publishing 
of  a  man  that  he  has  put  in  circulation  a 
false,  scandalous,  and  scurrilous  report: 
Colby  V.  Reynolds,  6  Vt.  489.  Publishing  of 
a  lawyer  that  he  is  a  "pettifogging  shyster"  ^ 
Bailey  v.  Kalamazoo  Pub.  Co.,  40  Mich.  251. 
A  charge  of  smuggling  goods  into  the  coun- 
try, contrary  to  the  revenue  laws:  Stilwell 
v.  Barter,  19  Wend.  487.  Charging  a  persou 
with  having  attempted  to  assassinate  an- 
other: Matter  of  Kowalsky,  73  Cal.  120. 

Libel,  generally.— One  newspaper  article^ 
containing  several  aUeged  libels  is  but  one 
act,  and  constitutes  but  one  criminal  of- 
fense: People  V.  Stephens,  79  Cal.  428.  The^ 
fact  that  the  newspaper  in  which  the  libel 
is  alleged  to  have  been  published  was  pub- 
lished in  a  place  other  than  the  one  laid  iu 
the  indictment  cannot  be  taken  advantage^ 
of  in  ^  proceeding  of  habeas  corpus  in  bar 
of  a  prosecution  in  the  county  as  laid  in  the 
indictment:  Matter  of  Kowalsky,  73  Cal. 
120.  In  a  prosecution  for  libel  the  question 
to  whom  the  alleged  libelous  publication  re- 
ferred is  for  the  jury,  and  it  is  error  to  per- 
mit a  witness  to  testify  thereto:  People  v.. 


116 


Chap.  X.] 


Libel. 


«§§  249-251 


McDowell,  71  Cal.  194.  Where  a  publication 
is  not  a  libel  on  its  face,  but  it  is  claimed 
that  the  language  used  has  a  covert  meaning, 
it  is  necessary  not  only  to  allege  and  prove 
the  slanderous  or  libelous  sense  in  which  the 
words  were  used  by  the  defendant,  but  also 
that  they  were  understood  in  the  same  sense 
by  those  to  whom  they  were  addressed:  Peo- 
ple V.  Collins,  102  Cal.  345. 

Innuendo,  evidence  to  support:  See  56 
Am.  St.  Rep.  698-701,  note. 


Mails,  criminal  libel  through:  See  note, 
58  Am.  St.  Rep.  603. 

Newspaper  libel,  in  general:  See  note,  15 
Am.  St.  Rep.  333-369. 

Province  of  C3urt  and  jury  in  prosecu- 
tions for  libel:  See  note,  13  Am.  St.  Rep. 
625-627. 

Libel  of  a  class  or  number  of  persons: 
See  Jones  v.  State,  70  Am.  St.  Rep.  751,  and 
note. 


249.  Punishment  of  libel. 

Sec.  249.  Every  person  who  willfully,  and  with  a  malicions  intent  to  injure 
another,  publishes  or  procures  to  be  published  any  libel,  is  punishable  by  fine 
not  exceeding  five  thousand  dollars,  or  imprisonment  in  the  county  jail  not 
exceeding  one  year. 

250.  Malice  presumed. 

Sec.  250.  An  injurious  publication  is  presumed  to  have  been  malicious  if  no 
justifiable  motive  for  making  it  is  shown. 

Halice  in  the  publisher  of  a  libel  does  not     libeled:  Commonwealth  v.   Bonner,  0  Met. 

imply  personal  ill-will    toward  the    person     410. 

Halice  defined:  See  sec.  7,  subd.  4. 

251.  Truth  may  le  given  in  eYidence-^JtiTy  to  determine  law  and  fact. 

Sec.  251.  In  all  criminal  prosecutions  for  libel,  the  truth  may  be  given  in 
evidence  to  the  jury,  and  if  it  appears  to  the  jury  that  the  matter  charged  as 
libelous  is  true,  and  was  published  with  good  motives  and  for  justifiable  ends, 
the  party  shall  be  acquitted.  The  jury  have  the  right  to  determine  the  law  and 
the  fact. 


Constitutional  provision  is  the  same: 
Sec.  9,  art.  I. 

Truth  as  a  defense.— In  a  criminal  prose- 
cution  for  the  publication  of  a  libel  shielded 
by  no  privilege,  the  defendant  cannot  exon- 
erate himself  by  showing  a  belief  on  his 
part  in  the  truth  of  the  charge:  State  v. 
Ilaskins,  109  Iowa,  656;  77  Am,  St.  Rep. 
560.  On  an  indictment  for  publishing  in  a 
newspaper'  a  libel  charging  an  innkeeper 
with  misconduct,  for  which  he  is  liable  to 
punishment,  the  truth  of  the  libel  is  not  ad- 
missible in  evidence:  Commonwealth  v. 
Blanding,  3  Pick.  304;  15  Am,  Dec.  214. 

In  a  criminal  prosecution  for  libel  the 
truth  is  no  justification,  but  the  defendant 
may  show  the  purpose  of  the  publication  to 
have  been  justifiable  and  then  give  the 
truth  in  evidence  to  negative  the  malice  and 
intent  to  defame:  Commonwealth  v.  Clapp,  4 
Mass.  163;  3  Am.  Dec.  212.  See,  too,  Com- 
monwealth V.  Blanding,  3  Pick.  304;  15  Am. 


Dec.  214.  Upon  an  indictment  for  libel 
against  public  officers,  or  candidates  for 
office,  truth  is  a  justification,  and  may  be 
given  in  evidence:  Commonwealth  v.  Mor- 
ris, Va.  Cas.  175;  5  Am.  Dec.  515. 

Province  of  the  jury.— The  provision  of 
the  above  section,  that  "the  jury  have  the 
right  to  determine  the  law  and  the  fact," 
is  not  to  be  interpreted  as  giving  to  the  jury 
the  right  to  decide  all  legal  problems  or 
questions  that  may  arise  during  the  progress 
of  a  trial  for  libel.  Prior  to  the  enactment 
of  the  Fox  libel  act,  the  usual  practice  in 
crftninal  trials  for  libel  was  for  the  court, 
where  there  were  no  facta  or  circumstances 
which  raiFcd  any  justification  or  excuse  in 
point  of  law,  to  direct  the  jury  to  find  the 
defendant  guilty,  if  they  were  satisfied  as 
to  the  fact  of  publication  and  the  truth  of 
the  innuendoes:  Rex  v.  Owen,  10  St.  Tr. 
App.  109;  Rex  v.  Nutt,  3  Term  Rep.  430, 
note;  Rex  v.  Woodfall,  5  Burr.  2661;  Rex 


117 


§252 


Penal  Code. 


[Parti, Title  VIII, 


V.  Withers,  3  Term  Rep.  428.  The  purport 
of  these  and  like  decisions  was,  that  it  was 
purely  a  question  of  law  whether  a  given 
writing  with  a  certain  meaning,  published 
without  lawful  excuse,  be  criminal,  a  ques- 
tion that  the  court,  and  not  the  jury,  should 
decide.  Province  of  court  and  jury  in 
prosecutions  for  Ubel:  See  note,  13  Am.  St. 
Rep.  625-627. 

The  Fox  libel  act,  passed  in  the  year  1792, 
rei^ds  as  follows:  "Whereas,  doubts  have 
arisen  whether  qu  the  trial  of  an  indict- 
ment or  information  for  the  making  or  pub- 
lishing any  libel,  where  an  issue  or  issues 
are  joined  between  the  king  and  the  defend- 
ant or  defendants  on  the  plea  of  not  guilty 
pleaded,  it  be  competent  to  the  Jury  im- 
paneled to  try  the  same  to  give  their  ver- 
dict upon  the  whole  matter  in  issue:  Be  it 
therefore  declared  and  enacted  by  the 
king's  most  excellent  majesty,  by  and  with 
advice  and  consent  of  the  lords,  spiritual 
and  temporal,  and  commons,  in  this  present 
parliament  assembled,  and  by  the  authority 
of  the  same,  that  on  every  such  trial  the 
jury  sworn  to  try  the  issue  may  give  a  gen- 
eral verdict  of  guilty  or  not  guilty  upon  the 
whole  matter  put  in  issue  upon  such  indict- 
ment or  information;  and  shall  not  be  re- 
quired or  directed  by  the  court  or  judge  be- 
fore whom  such  indictment  or  information 
shall  be  tried,  to  find  the  defendant  or  de- 
fendants guilty,  merely  on  the  proof  of  the 
publication  by  such  defendant  or  defend- 
ants of  the  paper  charged  to  be  a  libel, 
and  of  fhe  sense  ascribed  to  the  same  in 
such  indictment  or  information. 

**2.  Provided  always,  that  on  every  such 
trial  the  court  or  judge  before  whom  such 
indictment  or  information  shall  be  tried, 
shall,  according  to  their  or  his  discretion, 
give  their  or  his  opinion  and  directions  to 
the  jury  on  the  matter  in  issue  between  the 
king  and  the  defendant  or  defendants,  in 
like  manner  as  in  other  criminal  cases. 

"3.  Provided,  also,  that  nothing  herein 
contained  shall  extend  or  be  construed  to 
extend  to  prevent  the  jury  from  finding  a 


special  verdict  in  their  discretion  as  in  other 
criminal  cases. 

"4.  Provided,  also,  that  in  case  the  jury 
shall  find  the  defendant  or  defendants  guilty,, 
it  shall  and  may  be  lawful  for  the  said  de» 
fendant  or  defendants  to  move  in  arrest  of 
judgment,  on  such  ground  and  in  such  man-- 
ner  as  by  law  he  or  they  might  have  done 
before  the  passing  of  this  act;  anything 
herein  contained  to  the  contrary,  notwith- 
standing": 32  George  m,  c.  60. 

Justification.— The  justification  must  be 
as  broad  as  the  I'.bel:  Stilwell  v.  Barter,  19 
Wend.  487;  Skinner  v.  Powers,  1  Wend. 
451.  It  is  accordingly  held  that  it  is  not  a 
sufiicient  defense  to  show  merely  that  the 
matter  published  was  true,  without  showing 
it  to  have  been  published  from  "good  mo- 
tives, and  for  justifiable  ends,**  and  vice 
versa:  Barlhelemy  v.  People,  2  Hill,  248; 
Commonwealth  v.  Clapp,  4  Mass.  163;  3  Am. 
Dec.  212;  Commonwealth  v.  Blanding,  3 
Pick.  304;  15  Am.  Dec.  214.  Evidence  that 
defendant  believed  the  charges  contained  in 
the  libel  to  be  true  is  inadmissible:  Com- 
monwealth V.  Snelling,  15  Pick.  337.  Nor 
is  the  general  bad  character  of  the  person 
against  whom  the  charges  are  made  a  good 
defense:  Commonwealth  ▼.  Snell.ng,  15  Pick. 
337.  Nor  ignorance  on  the  part  of  the  pub- 
lisher that  the  matter  is  lib(^lous:  Curtis  v. 
Mussey,  6  Gray,  261.  Nor  can  a  charge  of 
specific  acts  of  bad  conduct  be  justified  by 
proof  of  other  instances  not  specified  in  the 
writing:  Barthelemey  v.  People,  2  Hill,  248. 
Nor  can  the  defendant  justify  by  proving 
that  the  libelous  matter  had  been  a  gen- 
eral and  currently  believed  report  in  the 
neighborhood:  State  v.  White,  7  Ired.  180; 
Hampton  v.  Wilson,  4  Dev.  468.  A  letter  to 
a  woman  containing  libelous  matter  con- 
cerning her  suitor  cannot  be  justified  on  the 
ground  that  the  writer  was  her  friend  and 
former  pastor,  and  that  the  letter  was  writ- 
ten at  the  request  of  her  parents:  The 
Count  Joannes  v.  Bennett,  5  Allen,  169;  81 
Am.  Dec.  738.  The  burden  of  proving  the 
justification  is  upon  the  defendant:  Com- 
monwealth V.  Bonner,  9  Met.  410. 


252.  Publication  defined. 

Sec.  252.  To  sustain  a  charge  for  publishing  a  libel,  it  is  not  needful  that  the 
words  or  things  complained  of  should  have  been  read  or  seen  by  another.  It 
is  enough  that  the  accused  knowingly  parted  with  the  immediate  custody  of 
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the  libel  under  circumstances  which  exposed  it  to  be  read  or  seen  by  any  other 
person  than  himself.  < 

Publication  of  libel.— To  enable  a  party  pear  that  he  personally  wrote  or  printed  the 

to  maintain  an  action  for  the  publication  of  libelous  article,  or  circulated  it  by  his  per- 

a  libel,  it  is  necessary  that  the  matter  should  sonal  direction:  People  y.  Miller,    122    Cal. 

have  been  published  concerning  the  plain-  84,  03. 

tiif  and  that  it  should  have  been  so  under-  .There  is  no  publication  of  a  libel  where 

stood  by  at  least  some  one  third  person:  De  it  consists  of  a  sealed  letter  sent  to  the  per- 

Witt  ▼.  Wright,  67  Cal.  576.  son  upon  whom  it  reflects,  and  he,  because 

It  is  sufficient  to  establish  the  liability  of  of  inability  to  read,  has  it  read  to  him   by 

the  publisher  of  the  libelous  paper  to  show  his  wife,  there  being  no  evidence  that  his 

that  he  had  control  and  management  there-  inability  to  read  wa^  known  to  the  person 

of,  and    knowingly    allowed    the  paper  to  who  sent  the  libel,  nor  any  averment  that 

have    any  circulation  which    exposed    it  to  it  was  sent    to    provoke  a  breach  of    the 

be  seen  and  read  by  other  persons;  and  he  is  peace:  State  v.  Syphrett,  27  S.  G.  29;  13  Am. 

responsible  thereafter    for    its    publication,  St.  Rep.  616. 
wherever  it  found  its  way.    It  need  not  ap- 

253.  Liability  of  editors  and  publishers. 

See.  253.    Each  author,  editor,  and  proprietor  of  any  book,  newspaper,  or 

serial  publication,  is  chargeable  with  ihe  publication  of  any  words  contained  in 

any  part  of  such  book,  or  number  of  such  newspaper  or  serial. 

Iiiability  of  editors,  printers,  and  pro-  sibility  simply  by  showing  that  it  was  pub- 

prietors  of  periodicals  for  libelous  publica-  lished  without    his    knowledge  or    consent, 

tions:  See  note,  15   Am.    St.  Rep.  334-337.  He  must  further  show  that  the  publication 

The  manager  or  proprietor  of  a  newspaper  did  not   occur    through   any  negligence   or 

is  prima  facie  criminally  liable  for  a  libel  want  of  ordinary  care  on  his  part:  State  ▼• 

published  therein,  and  cannot  escape  respon-  Mason,  26  Or.  273;  46  Am.  St.  Rep.  629. 

254.  True  report  of  public  official  proceedings  privileged. 

Sec.  254.  No  reporter,  editor,  or  proprietor  of  any  newspaper  is  liable  to 
any  prosecution  for  a  fair  and  true  report  of  any  judicial,  legislative,  or  other 
public  official  proceedings,  or  of  any  statement,  speech,  argument,  or  debate  in 
the  course  of  the  same,  except  upon  proof  of  malice  in  making  such  report, 
which  shall  not  be  implied  from  the  mere  fact  of  publication. 

Publishing  report  of  official  proceed-  and  correct  account  of  a  trial  is  a  privileged 
ings,  privileged. — ^A  garbled  report  of  publication,  but  it  should  contain  nothing  in 
judicial  proceedings,  or  a  true  report  to  addition  to  what  forms,  strictly  and  prop- 
which  is  added  comments  and  insinuations  eriy,  the  legal  proceedings:  Stanley  y.  Web\ 
tending  to  asperse  a  man*8  character,  is  4  Sand.  21;  Edsall  v.  Brooks,  17  Abb.  Pr. 
libelous:  Thomas  v.  Croswell,  7  Johns.  264;  221.  See,  also,  Impeachment  of  Judge  Par- 
5  Am.  Dec.  269;  Commonwealth  ▼.  Blanding,  '  sons,  1  Cal.  539. 
3  Pick.  304;  15  Am.  Dec.  414.    A  full,  fair, 

256.  Extent  of  privilege. 

Sec.  255.  Libelous  remarks  or  comments  connected  with  matter  privileged 
by  the  last  section  receive  no  privilege  by  reason  of  their  being  so  connected. 

256.  Other  privileged  communications. 

Sec.  256.  A  communication  made  to  a  person  interested  in  the  communica- 
tion by  one  who  was  also  interested,  or  who  stood  in  such  relation  to  the  for- 
mer as  to  afford  a  reasonable  ground  for  supposing  his  motive  innocent,  is  not 
presumed  to  be  malicious,  and  is  a  privileged  communication. 
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257.  Threatening  to  publish  libel — Offer  to  prevent. 

Sec.  257.  Every  person  who  threatens  another  to  publish  a  libel  concerning 
him,  or  any  parent,  husband,  wife,  or  child  of  such  person,  or  member  of  his 
family,  and  every  person  who  offers  to  prevent  the  publication  of  any  libel  upon 
another  person,  with  intent  to  extort  any  money  or  other  valuable  consideration 
from  any  person,  is  guilty  of  a  misdemeanor. 

"This   eection  was  intentionally   confined  is  no  more  calculated  to  create  disturbance 

to   threats   uttered   directly   to   the   person  of  the  peace  than  other  forms  of  slander, 

about  to  be  libeled.    The  ground  upon  which  and  should  not  be  distinguished  from  slander 

the  criminal  remedy  for  libel  is  allowed  is  in  the  remedy  allowed.    See,  also,  statutes 

the  tendency  of  a  libel  to  provoke  a  breach  6  &  7  Victoria,  chapter  96,  section  3,  as  to 

of  the  peace.    A  threat  to  publish  one  ut-  offers  to  prevent  publication  of  libel":  Com- 

tered  to  third  persons,  and  only  reaching  missioners'  note, 
the  injured  party  through  indirect  repetition, 

268.  Cartoon  or  caricature,  publication  of. 

Sec.  258.  It  shall  be  unlawful  to  publish  in  any  newspaper,  handbill,  poster, 
book  or  serial  publication,  or  supplement  thereto,  the  portrait  of  any  living 
person  a  resident  of  California  other  than  that  of  a  person  holding  a  public 
office  in  this  state,  without  the  written  consent  of  such  person  first  had  and 
obtained;  provided,  that  it  shall  be  lawful  to  publish  the  portrait  of  a  person 
convicted  of  a  crime.  It  shall  likewise  be  unlawful  to  publish  in  any  news- 
paper, handbill,  poster,  book  or  serial  publication  or  supplement  thereto,  any 
caricature  of  any  person  residing  in  this  state,  which  caricature  will  in  any 
manner  reflect  upon  the  honor,  integrity,  manhood,  virtue,  reputation,  or  busi- 
ness or  political  motives  of  the  person  so  caricatured,  or  which  tends  to  expose 
the  individual  so  caricatured  to  public  hatred,  ridicule  or  contempt. 

A  violation  of  this  section  shall  be  a  misdemeanor,  and  shall  be  punished  by  a 
fine  of  not  less  than  one  hundred  dollars,  nor  more  than  five  hundred  dollars, 
or  by  imprisonment  in  the  county  jail  for  not  less  than  one  month  nor  more  than 
six  months,  or  by  both  such  fine  and  imprisonment. 

All  persons  concerned  in  said  publication,  either  as  owner  or  manager,  editor, 
or  publisher,  or  engraver,  are  each  liable  for  said  publication.  Actions  for  the 
violation  of  this  section  shall  be  tried  in  the  county  where  such  newspaper, 
handbill,  poster,  book,  or  serial  publication  or  supplement  is  printed  or  has 
its  publication  office,  or  in  the  county  where  the  person  whose  portrait  or  cari- 
cature is  published  resides  at  the  time  of  the  alleged  publication.  [New  section, 
in  effect  sixty  days  from  February  23,  1899;  Stats.  1899,  c.  29.] 

259.  Newspaper  articles  to  be  signed.. 

Sec.  259.  Every  article,  statement,  or  editorial,  contained  in  any  newspaper 
or  other  printed  publication,  printed  or  published  in  this  state,  which  by 
writing  or  printing  tends  to  blacken  the  memory  of  one  who  is  dead,  or  to 
impeach  the  honesty.,  integrity,  virtue  or  reputation,  or  publish  the  natural 
or  alleged  defects  of  one  who  is  alive,  and  thereby  expose  him  or  her  to  public 
hatred,  contempt  or  ridicule,  must  be  supplemented  by  the  true  name  of  the 
writer  of  such  article,  statement,  or  editorial,  signed  or  printed  at  the  end 
thereof.  Any  owner,  proprietor  or  publisher  of  any  newspaper  or  other  printed 
publication,  printed  or  published  in  this  state,  who  shall  publish  any  such 
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article,  statement,  or  editorial  in  any  printed  publication,  printed  or  published 
in  this  state,  which  is  not  so  supplemented  by  the  true  name  of  the  writer 
thereof,  signed  or  printed  at  the  end  thereof  as  required  by  this  section,  shall 
forfeit  the  sum  of  one  thousand  dollars  for  each  and  every  article,  statement,  or 
editorial  so  published  in  violation  of  the  requirements  of  this  section,  which 
said  sum  so  forfeited  may  be  sued  for  and  recovered  against  any  such  owner, 
publisher,  or  proprietor  so  violating  this  section,  in  a  civil  action  by  and  in  the 
name  of  any  person  who  may  bring  action  therefor,  one-half  of  the  recovery  to 
be  paid  into  the  treasury  of  this  state  by  the  plaijitiflE  and  the  other  half  to  be 
retained  by  the  plaintiff  in  such  action.  If,  in  any  such  action,  it  shall  appear  by 
affidavit  to  the  satisfaction  of  the  court  where  such  action  is  commenced  that  a 
defendant  has  made  a  publication  in  violation  of  this  section  within  this  state, 
and  that  after  due  diligence  such  defendant  cannot  be  found  within  this  state, 
or  is  a  foreign  corporation,  the  court  must  direct  an  attachment  in  such  action 
to  issue  against  the  property  of  such  defendant,  and  thereupon  such  attachment 
shall  issue  and  be  executed  as  in  other  cases  where  by  law  an  attachment  is 
provided  for.  Where  the  work  of  any  author  is  contained  in  a  book  or  pamphlet 
it  shall  be  sufficient  that  the  name  of  the  author  be  printed  upon  the  cover 
or  upon  a  leaf  therein,  and  where  any  publisher  in  the  regular  course  of 
business  publishes  as  news,  telegraphic  dispatches  not  furnished  or  forwarded 
by  its  or  his  own  correspondent  or  correspondents,  but  furnished  and  forwarded 
by  telegraph  as  news  by  a  telegraphic  news  agency,  established  and  engaged 
in  forwarding  telegraphic  news  to  various  different  publishers  as  a  business,  and 
having  an  established  business  name  as  such  a  news  agency,  it  shall  be  sufficient 
as  to  such  dispatches,  that  the  said  business  name  of  such  telegraphic  news 
agency  be  printed  in  connection  with  such  dispatches  as  the  forwarder  of  the 
same.  [New  section,  in  effect  thirty  days  from  passage;  signed  March  20,  1899; 
Stats.  1899,  p.  165.] 
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CHAPTEH  L 

RAPE^  ABDUCTION,  CARNAL  ABUSB  OF  CHILDREN,  AND  SEDUCTION. 

Sec.  261.    Rape  defined. 

Sec.  262.    When  physical  ability  must  be  proved. 
Sec.  263.     Penetration  sufficient. 
Sec.  264.    Punishment  of  rape. 
Sec.  265.    Abduction  of  women. 
Sec.  266.    Seduction  for  purposes  of  prostitution. 
Sec.  266a.  Taking  a  female  for  the  purposes  of  prostitution. 
Sec.  266b.  Taking  a  female  by  duress  to  live  in  an  illicit  relation. 
Sec.  266c.  Bringing  or  landing  Chinese  or  Japanese  woman  for  the  purpose  of  sale. 
Sec.  266d.  Receiving  value  for  placing  a  woman  in  custody  to  cause  her  unlawful  co- 
habitation. 
Sec.  206e.  Paying  for  a  female  for  the  purposes  of  prostitution. 
Sec.  266f.    Selling  a  female  for  immoral  purposes. 
Sec.  266g.  Placing  one*s  wife  in  a  house  of  prostitution. 
Sec.  267.    Abduction. 

Sec.  268.     Seduction  under  promise  of  marriage. 
Sec.  269.    Intermarriage  subsequent  to  seduction. 

Sec.  269a.  Living  in  a  state  of  open  and  notorious  fornication  or  adultery. 
Sec.  269b.  Living  in  a  state  of  open  and  notorious  adultery. 

261.  Bape  defined. 

Sec.  261.  Eape  is  an  act  of  sexual  intercourse,  accomplished  with  a  female 
not  the  wife  of  the  perpetrator,  under  either  of  the  following  circumstances: 

1.  Where  the  female  is  under  the  age  of  sixteen  years; 

2.  Where  she  is  incapable,  through  lunacy  or  other*  unsoundness  of  mind^ 
whether  temporary  or  permanent,  of  giving  legal  consent; 

3.  Where  she  resists,  but  her  resistance  is  overcome  by  force  or  violence; 

4.  Where  she  is  prevented  from  resisting  by  threats  of  great  and  immediate 
bodily  harm,  accompanied  by  apparent  power  of  execution,  or  by  any  intoxicat- 
ing narcotic,  or  anaesthetic  substance,  administered' by  or  with  the  privity  of  the 
accused ; 

5.  Where  she  is  at  the  time  unconscious  of  the  nature  of  the  act,  and  this  is- 
known  to  the  recused; 

6.  Where  she  submits  under  the  belief  that  the  person  committing  the  act 
is  her  husband,  and  this  belief  is  induced  by  any  artifice,  pretense,  or  conceal- 
ment, practiced  by  the  accused,  with  intent  to  induce  such  belief.  [Amend- 
ment approved  March  27,  1897;  Stats.  1897,  p.  201;  in  effect  sixty  days  from 
March  27,  1897.] 

Bape:  See  80  Am.  Dec.  3G1-375,  note.  This  offense  is  defined  by  Blackstone  to  be 

Bape,  generally.— "This  aection  is  an  ex-     ^j^^  ^^^^^  knowledge  of  a  woman  by  force 

tension  of  the  generally  received  definition  .  ^  .  n    .i   tdi     i   *      »    r.  « 

mu         J                i.         A  a  t  ^^^  against  her  will:  4  Blackstone  a  Com- 
of  rape The  code  presents  a  defini- 
tion which    includes    the  various    instances  mentaries,   210.    Wharton   defines  it  to  be 
which  have  been  adjudged  to  constitute  the  the  act  of  carnal  knowledge  of  a  woman 
offense,  with  some  others  which  have  been  without  her  conscious  permission,  such  per- 

held  not  to  fall  within  the  limited  defini-  ^^jv-  *« 

,     .  .       ^  mission  not  being  extorted  by  force  or  fear 

tion  of  the  common-law  authorities,  but  to 

which  the  same  penalties  ought  to  be  ex-     'of    immediate    bodily    harm:    1  Wharton's 

tended":  Commissioners*  statement.  Criminal  Law,  8th  ed.,  sec.  650.    It  will  be 
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perceived  that  the  definition  given  by  the 
code  is  much  more  comprehensive  than  that 
given  by  the  common-law  writers.  In  the 
annotated  edition  thereof,  published  in  1872, 
this  definition  is  stated  to  include  "the  vari- 
ous instances  which  have  been  adjudged  to 
constitute  the  offense,  with  some  others 
which  have  been  held  not  to  fall  within  the 
limited  definition  of  the  common-law  author- 
ities, but  to  which  the  same  penalties  ought 
to  be  extended."  Force  is  sometimes  consid- 
ered as  an  essential  to  this  offense:  1  East 
P.  C.  434;  Bradley  v.  State,  32  Ark.  704; 
but  this  is  not  necessary  in  those  cases  in 
which  acquiescence  is  caused  by  fraud  or 
stupefaction.  An  indictment  should  allege, 
however,  that  the  offense  was  "forcibly" 
committed,  and  in  the  cases  just  mentioned 
this  allegation  is  considered  proved  by  proof 
of  penetration:  Commonwealth  v.  Fogerty,  8 
Gray,  488;  69  Am.  Dec.  264;  State  v.  John- 
son, 67  N.  C.  55;  1  Wharton's  Criminal 
Law,  8th  ed.,  sec.  551.  Force,  or  the  intent 
to  use  force,  in  all  cases  where  acquiescence 
has  not  been  obtained  by  fraud  or  stupefac- 
tion, is  essential  to  the  offense,  and  must 
be  averred  and  proved:  1  Wharton's  Crim- 
inal Law,  8th  ed.,  sec.  550;  Taylor  v.  State, 
50  Ga.  79;  State  v.  Hagerman,  47  Iowa,  151; 
McNair  v.  State,  53  Ala.  453;  Dawson  v. 
State,  29  Ark.  117;  Bradley  v.  State,  32 
Ark.  704;  Smith  v.  State,  12  Ohio  St.  466; 
80  Am.  Dec.  355;  State  v.  Erickson,  45  Wis. 
86;  People  v.  Brown,  47  Cal.  447;  People  v. 
Royal,  53  Cal.  62.  Kesistance  on  the  part 
of  the  woman  must  also  be  established;  but 
it  is  not  necessary  to  show  that  she  used  all 
the  resistance  in  her  power,  if  her  resist- 
ance was  bona  fide,  and  "was  the  utmost, 
according  to  her  lights,  that  she  could  offer" : 
1  Wharton's  Criminal  Law,  8th  ed.,  sec. 
557;  Commonwealth  v.  McDonald,  110  Mass. 
400;  Jenkins  v.  State,  1  Tex.  App.  346;  Peo- 
ple V.  Dohring,  69  N.  Y.  374;  17  Am.  Rep. 
349;  Mills  v.  State,  52  Ind.  187.  On  the 
trial  of  an  indictment  for  this  offense,  it  is 
necessary  to  prove:  1.  Penetration.  Any 
sexual  penetration,  however  slight,  is  suffi- 
cient to  complete  the  crime:  See  sec.  263, 
Proof  of  emission  is  not  necessary:  1  Whar- 
ton's Criminal  Law,  8th  ed.,  sec.  554,  There 
must  be  specific  proof  of  some  penetration, 
though  such  proof  may  be  inferred  from  cir- 
cam stances  aside  from  the  statement  of  the 
party   injured:  Commonwealth   v.   Beale,  2 


Wharton  &  Still^'s  Medical  Jurispru'lence, 
sec.  245;  State  v.  Tarr,  2S  Iowa,  397;  Brauer 
V.  State,  25  Wis.  413.  And  2.  That  it  was 
done  by  force,  and  against  the  will  of  the 
woman.  This  element  of  force,  however^ 
as  above  stated,  is  not  necessary  in  those 
cases  where  the  crime  is  committed  by 
fraud  or  stupefaction:  See  People  v.  Stew- 
art. 85  Cal.  174. 

Besislance  on  part  of  prosc-cutrlx,  to 
what  extent  must  be  carried:  See  36  Anu 
Rep.  860-862,  note. 

Complaints  of  prosecutrix,  evidence  of, 
when  admissible:  See  38  Am.  Rep.  339,  370, 
note. 

Subd.  1.    Female  under  age:  See  note» 
80    Am.    Dec.    365.    The    law  presumes  a 
female  of    tender    years  incapable  of  con- 
senting to  sexual  intercourse,   and   a  man 
wbo  has  connection  with  such  a  female,  al- 
though she    may  have    in    fact    consented 
thereto,  is  guilty  of  rape:  1  Wharton's  Crim- 
inal Law,  8th  ed.,  sec.  558;  Dawson  v.  State, 
29  Ark.  120;  Stephens  v.  State,  11  Ga.  225; 
People  V.  McDonald,  9  Mich.  150;  Hays  v. 
People,  1  Hill,  351;  State  v.  Farmer,  4  Ired. 
224;  Anschicks  v.  State,  6  Tex.  App.  524; 
see  O'Meara  v.  State,  17  Ohio  St.  515;  Peo- 
ple V.  Gordon,  70  Cal.  467;  People  v.  Lee, 
119  Cal.  84.    The  law  resists  for  a  female 
under  age  no  matter  what  the  state  of  her 
mind  may  have  been:  People  v.  Verdegreen, 
106  Cal.  211;  46  Am.   St.   Rep.  234.    This 
provision  embodies  this  well-settled  rule  of 
law.    In  Louisiana    and  Virginia  a    female 
under  twelve  years  of  age  is  considered  in- 
capable of  consenting  to  eexual  intercourse: 
State  V.  Tilman,  30  La.  Ann.  1249;  31  Am. 
Rep.  236;    Lawrence  v.  Common  wtalth,   30 
Gratt.  846.    At  the  common  law,  the  age  at 
which  she  was  considered  incapable  of  con- 
senting was  ten  years  and  under:  State  v. 
Stephens,    11    Ga.    227.    The  age  at  which 
the  female  has  been  capable  of  consenting 
has  been  frequently  changed.    It  originally 
stood  at  ten  years.    It  is  now  sixteen  years. 
It  is  no  excuse  that  the  person  accused  be- 
•  lieved  the  girl  to  be  over  such  age,  or  that 
she  told    him    that    she  was:  Lawrence  v. 
Commonwealth,    30    Gratt.    845.    He  takes 
the  risk,  and  if  she  is  under  that  age,  he 
is   guilty:  Lawrence  v.   Commonwealth,  30 
Gratt.  845;  People  v,  Ratz,    115    Cal.  132. 
The  question  of  the  age  of  the  female  is  a 
question  for  the  jui-j':  People  v.   Webster, 
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111  Cal.  381;  but  where  the  age  k  undis- 
puted, the  judge  may  assume  the  fact  in  his 
instructions:  People  t.  Baldwin,  117  Cal. 
224,  251. 

Subd.  2.  Female  incapable  of  consent- 
ing, through  Ituiacy,  etc:  See  note,  80 
Am.  Dec.  305,  366.  The  commissioners  cite 
Regina  v.  Fletcher,  8  Cox  C.  C.  131,  and 
say:  "It  is  probable  that  an  act  of  inter- 
course with  a  woman  above  the  age  of  ten 
years,  but  mentally  incapable  of  giving  legal 
consent,  would  be  held  to  be  rape."  This 
provision  was,  no  doubt,  taken  from  the  deci- 
sion in  the  case  of  Regina  v.  Fletcher,  8 
Cox  C.  C.  131,  where  it  was  held  that  rape 
may  be  committed,  although  the  carnal 
knowledge  of  the  woman  is  not  against  her 
will,  provided  it  is  accomplished  by  force  and 
without  her  consent.  In  that  case  the  de- 
fendant was  convicted  of  rape,  it  appearing 
that  he  had  had  carnal  knowledge  of  a  girl 
aged  thirteen  years,  of  imbecile  mind,  by 
force,  and  without  her  consent,  although  it 
did  not  appear  that  it  was  against  her  will. 
It  'is  now  generally  conceded  that  forcible 
intercourse  with  a  female  incapable,  through 
imbecility  of  mind,  of  giving  legal  consent, 
is  rape,  although  she  was  above  ten  years 
of  age  and  offered  no  resistance:  Queen  v. 
Ryan,  2  Cox  O.  C.  115;  State  v.  Tarr,  28 
Iowa,  397;  Stephen  v.  State,  11  Ga.  227. 
Resistance  and  consent  are  both  immaterial 
in  this  class  of  cases.  Whether  a  woman  of 
impaired  intellect  possesses  mental  'capacity 
sufficient  to  give  legal  consent  is  ordinarily 
a  question  for  the  jury.  The  defendant's 
knowledge  of  mental  unsoundness  is  imma- 
terial. Where  the  mental  infirmity  is  of 
long  standing,  evidence  of  the  condition  of 
the  female  at  the  time  of  trial  is  admissible: 
People  V.  Griffin,  117  Cal.  583;  59  Am.  St. 
Rep.   216. 

Subd.  3.  BcbI stance  overcome  by  force 
or  violence.— This  provision,  and  the  first 
part  of  the  next,  embrace  the  ordinary  cases 
of  rape.  Resistance  is  an  incident  by  which 
consent  can  be  determined;  and  it  is  neces- 
eary  to  show  that  the  woman  offered  such 
resistance  as  was  in  her  power.  Consent, 
however  reluctant,  if  free,  negatives  rape:  1 
Wharton's  Criminal  Law,  8th  ed.,  sec.  557; 
Anschicks  v.  State,  6  Tex.  App.  524;  Com- 
monwealth V.  McDonald,  110  Mass.  405; 
Anderson  v.  State,  41  Wis.  430;  People  v. 
Brown,  47  Cal.  447.    See,  generally,  as  to 


resistance  overcome  by  force,  Charles  v. 
State,  11  Ark.  889;  Pollard  v.  State,  2  Iowa, 
567:  Wyatt  v.  State,  2  Swanst.  394;  Lewis 
v.  State,  30  Ala.  54;  68  Am.  Dec.  113;  State 
V.  Blake,  39  Me.  322;  Barney  v.  People,  22 
111.  160.  As  to  resistance  overcome  by  fear, 
see  Pleasant  v.  State,  13  Ark.  360;  Wright  v. 
State,  4  Humph.  194;  State  v.  Ruth,  21  Kan. 
138;  Turner  v.  People,  33  Mich.  364;  Regina 
V.  Wright,  4  Fost.  &  F.  967;  Regina  v.  Day, 
9  Car.  &  P.  722;  Regina  v.  Hallett,  9  Car. 
&  P.  748;  Regina  v.  Rudland,  4  Fost.  ^  F. 
495. 

Subd.  4.  Administering  IntoxicatiAg, 
narcotic,  or  anaesthetic  substance:  See 
note,  80  Am.  Dec.  367.  "The  second  clause 
of  this  subdivision  is  intended  to  cover  cases 
where  the  female  is  rendered  temporarily 
incapable  of  giving  consent  by  means  of 
liquor  or  drugs.  In  Regina  v.  Camplin,  1 
Cox  C.  C.  220.  1  Denio,  89,  1  Car.  &  K.  746, 
the  jury  found  that  the  prisoner  gave 
liquor  to  the  female  for  the  purpose  of  ex- 
citing her  passions  and  inducing  her  con- 
sent; it  had,  however,  the  effect  of  render- 
ing her  drunk  and  insensible,  in  which  con- 
dition he  violated  her.  This  was  held  to  be 
rape,  on  the  ground  that  the  connection 
was  accomplished  without  the  consent  and 
against  the  will  of  the  female,  which  was  all 
that  was  necessary  to  constitute  the  offense. 
Actual  resistance  on  her  part  was  not  neces- 
sary to  be  shown.  A  number  of  similar 
instances  of  the  commission  of  the  offense 
are  referred  to  in  2  Wharton  &  Still^'s 
Medical  Jurisprudence,  third  edition,  sec- 
tions 245-267.  This  clause  is  not  limited  to 
cases  in  which  the  stupefying  drug  is  ad- 
ministered with  intent  to  facilitate  a  rape. 
Cases  in  which  the  drug  is  administered 
from  proper  motives,  but  the  accused  after- 
ward avails  himself  of  the  helplessness  of 
the  subject  to  commit  the  offense,  are  de- 
signed to  be  included.  It  is  indeed  doubts 
ful  whether,  in  the  case  of  Regina  v.  Camp- 
lin, 1  Cox  C.  C.  220,  1  Demo,  89,  1 
Car.  &  K.  746,  above  cited,  a  convic- 
tion would  have  been  sustained  independ- 
ent of  the  circumstances,  upon  which  some 
stress  is  laid  by  members  of  the  court,  that 
the  liquor  was  given  with  an  unlawful  in- 
tent, and  that  the  prosecutrix  indicated 
dissent  by  refusing  the  prisoner's  solicita- 
tions as  long  as  she  had  the  power":  Oom- 
missioners*     note;     see     Commonwealth    v. 
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Burke,  105  Mass.  376;  7  Am.  Eep.  531;  State 
V.  Stoyell,  54  Me.  24;  89  Am.  Dec.  716;  Peo- 
ple y.  Quin,  50  Barb.  128. 

Subd.  5.  UncoiiBciotiB  of  the  nature  of 
the  act. — "It  can  but  rarely  happen  that 
the  subject  of  the  offense  consciously  sub- 
mits to  the  act  nncompelled,  without  being 
aware  of  its  nature;  yet  some  cases  of  this 
sort  are  reported.  In  Regina  v.  Case,  4  Cox 
C.  C.  220,  the  defendant  was  a  medical 
practitioner,  and  the  prosecutrix  was  a 
young  girl  placed  under  his  care  for  medical 
treatment.  She  made  no  resistance  to  the 
connection,  owing  to  a  belief,  from  repre- 
sentations of  defendant,  that  she  was  sub- 
mitting to  medical  treatment  for  the  ail- 
ment under  which  she  labored.  Held,  upon 
an  indictment  for  assault,  that  the  accused 
was  rightly  conyicted.  Her  submission  to 
the  act,  under  an  impression  that  it  was 
something  necessary  to  her  case,  was  not 
such  a  content  as  relieved  the  defendant 
•  from  criminal  responsibility.  Whether  it  is 
to  be  regarded  as  possible  that  a  connection 
could  be  accomplished  during  the  uncon- 
sciousness of  natural  sleep,  without  arous- 
ing the  female,  is  said  to  I  e  an  open  ques- 
tion in  medical  jurisprudence:  See  Beck's 
Medical  Jurisprudence,  7th  ed.,  117;  Tay- 
lor's Medical  Jurisprudence,  5th  ed.,  654; 
Wharton  &  Still^'s  Medical  Jurisprudence, 
330,  sees.  440,  ^41;  Montgomery  on  Preg- 
nancy, 2d  ed.,  361;  Bundelius,  96,  99. 
"VVliether  an  unlawful  connection  so  accom- 
plished should  be  deemed,  if  proved,  to 
amount  to  rape,  has  been  differently  decided 
by  the  courts:  See  Regina  v.  Sweenie,  8  Cox 

C.  C.  223,  3  Irv.  159,  in  the  affirmaUve;  and 
Field's  Case,  4  Leigh,  648,  Charles  y.  State, 
11  Ark.  389,  in  the  negative.  It  was  thought 
best  bj'  the  commissioners,  on  a  review  of 
the  authorifes,  not  to  specify  this  as  one  of 
the  caFCs  embraced.  The  danger  of  giving 
rire  to  unjust  prosecutions  in  cases  where 
the  sleep  was  merely  simulated  is  to  be 
weighed  against  that  of  the  commission  of 
the  offense  where  the  sleep  is  genuine'*: 
Commissioners'  note.  Mr.  Wharton,  in  the 
late  edition  (8th)  of  his  work  on  Criminal 
Law,  states  the  law  to  be  now  settled  "that 
an  unconscious  submission  during  sleep  is 
rape":  Regina  v.  Mayer,  12  Cox  C.  C.  311; 
2  Wharton  &  StilI6's  Medical  Jurisprudence, 
sees.  246,  264,  275;  see  Regina  v.  Lock,  27 
L.  T.,  N.  S.,  661.    Copulation  with  a  sleep- 


ing woman,  without  or  against  her  consent, 
constitutes  rape,  although  the  force  used 
is  only  such  as  is  necessary  to  the  mere  act 
of  copulation:  Payne  v.  State,  40  Tex.  Cr. 
Rep.  202;  70  Am.  St.  Rep.  712.  So,  if  a 
man  has  intercourse  with  a  woman  while 
she  is,  as  he  knows,  wholly  insensible,  he  is 
guilty  of  rape:  Commonwealth  v.  Burke,  105 
Mass.  376;  7  .Am.  Rep.  531.  See,  also,  Payne 
y.  State,  38  Tex.  Cr.  Rep.  494;  70  Am.  St. 
Rep.  757;  State  v.  Lung,  21  Nev.  209;  37 
Am.  St.  Rep.  505. 
Administering  cantharides  to  women: 

See  19  Am.  Rep.  352,  note. 

Subd.  6.  Submitting  under  belief  that 
the  person  is  her  husband:  See  not?,  SO 
Am.  Dec.  866,  367,  "Several  cases  are  to  be 
found  in  the  reports  in  which  a  criminal 
connection  has  been  accomplished  by  means 
of  personating  the  husband  of  the  female. 
In  England  this  is  held  not  to  be  rape: 
Regina  v.  Clarke,  Dears.  C.  C.  397;  6  Cox 
C.  C.  412;  18  Jur.  1059;  29  Eng.  L.  &  Eq. 
542;  Rex  v.  Jackson,  Russ.  &  R.  487;  Regina 
V.  Williams,  8  Car.  &  P.  286;  Regina  v. 
Saunders,  8  Car.  &  P.  265;  Regina  v.  Bar- 
row, 11  Cox  C.  C.  191;  see  Regina  v.  Mayers, 
12  Cox  C.  C.  311;  in  Scotland  it  has  been 
held  to  be  rape:  Regina  v.  Sweenie,  8  Cox 

C.  C.  223;  Fraser's  Case,  Arkley,  329 

It  is  regarded  that  this  offense  fully  par- 
takes of  the  guilt  of  rape,  and  should  share 
its  punishment  in  all  instances  in  which  any 
means  are  used  by  the  accused  to  create  a 
belief  that  he  is  the  husband":  Commission- 
ers* note.  In  this  country  different  views 
have  been  expre^ssed  by  different  courts, 
some  following  the  English  cases,  and  others 
taking  a  contrary  view:  See  Lewis  v.  State, 
30  Ala.  51;  68  Am.  Dec.  113;  Wyatt  v.  State, 
3  Swan,  394;  State  v.  Brooks,  76  N.  C  1; 
2  Bennett  &  Heard's  Leading  Criminal 
Cases,  255,  257,  and  cases  there  cited,  where 
the  English  rule  was  adopted.  See,  as 
adopting  a  contrary  rule.  State  v,  Shephard, 
7  Conn.  54;  1  Wheel.  381;  Carter  v.  State. 
35  Ga.  263;  fee  Commonwealth  v.  Fields,  4 
Leigh,  648;  Walter  v.  People,  50  Barb.  144. 

Assent  procured  by  fraud:  See  12  Am. 
Rep.  290,  note. 

Proof  of  rape.—A  person  cannot  be  con- 
victed in  this  state  of  the  crime  of  rape 
upon  the  testimony  of  the  prosecutrix,  un- 
sustained  by  facts  and  circumstances,  with- 
out the  court  warning  the  jury  of  the  dan- 


125 


§262 


Penal  Code. 


[Part  I,  Title  IX, 


frer  of  a  conviction  on  such  testimony:  Peo- 
ple V.  Benson,  6  Cal.  221;  C5  Am.  Dec.  506. 
A  conviction  for  rape  may  be  had  upon 
the  uncorroborated  testimony  of  the  prose- 
cutrix: Pcop'e  V.  Mayef?,  6*3  Cal.  597;  56 
Am.  Rep.  120;  People  v.  Rangod,  112  Cal. 
669.  The  consummation  of  the  offense  may 
be  shown  by  the  circumstances  and  sur- 
roundings: Id.  But  mere  evidence  of  op- 
portunity to  commit  the  offense,  not  exclud- 
ing reasonable  opportunity  for  its  commis- 
sion by  finother,  is  insufficient:  People  v. 
Tar  box,  115  Cal.  57.  Evidence  that  plaintiff 
made  complaint  of  the  injury  while  it  was 
recent  is  admissible:  People  v.  Snyder,  75 
C&\.  323;  People  v.  Stewart,  97  Cal.  238; 
People  V.  Baldwin,  117  Cal.  244.  But  the 
prosecutrix  may  not  testify  to  the  particu- 
lars of  the  complaint  made  by  her:  People  v. 
Tierney,  67  Cal.  5i;  People  v.  Mayes,  66 
Cal,  597;  53  Am.  Rep.  126.  Upon  trial  for 
rape  committed  upon  a  girl  under  the  age 
of  consent,  evidence  of  her  pregnancy  before 
the  age  of  consent  is  sufficient  proof  of  the 
corpus  delicti  to  authorize  reception  of  the 
admissions  of  the  defendant  as  evidence: 
People  V.  Tarbox,  115  Cal.  57.  Testimony 
of  a  physician  in  rebuttal  of  the  prosecution 
was  prejudicially  excluded,  and  its  exclu- 
sion was  not  rendered  harmless  by  convic- 
tion of  a  less  offense,  as  it  was  competent  to 
discredit  the  testimony  of  the  prosecution: 
People  V.  Baldwin,  117  Cal.  244.  Wide 
latitude  should  be  allowed  in  the  cross-exam- 
ination of  the  witnesses  for  the  prosecution: 
People  V.  Baldwin,  117  Cal.  244.  The  ad- 
mission of  the  testimony  of  a  young  girl 
against  objection  for  want  of  age  is  dis- 
cretionary with  .the  judge.  If,  on  the  trial 
of  one  indicted  for  this  offense,  he  intro- 
duces testimony  to  impeach  the  character  of 
the  prosecuting  witness  for  chastity,  the 
prosecution  may  introduce  testimony  to  sup- 


port her  general  character  for  chastity:  Peo- 
ple V.  Tyler.  36    Cal.  522. 

Indictment,  when  sufficient.— An  in- 
dictment that  charges  that  the  defendant 
did  unlawfully  and  feloniously  have  carnal 
knowledge  of  a  certain  female  child  under 
ten  years  of  age  is  sufficient:  People  v.  Mills, 
17  Cal.  276.  The  age  of  the  person  charged 
need  not  be  averred:  People  v.  Ah  Yek,  29 
Cal.  575.  Charging  the  offense  in  the  lan- 
guage of  the  statute  is  sufficient:  People  v. 
Burke,  34  Cal.  681;  People  v.  Rangod,  112 
Cal.  009.  Words  conveying  the  same  mean- 
ing may  l)e  used:  People  v.  Girr,  53  Cal. 
629.  An  indictment  charging  rape,  and  an 
assault  with  intent  to  commit  rape,  is  not 
demurrable,  as  charging  two  offenses:  Peo- 
ple V.  Tyler,  35  Oal.  553.  Nor  need  one 
charging  an  assault  with  intent  to  commit 
rape  aver  that  the  person  assaulted  was  not 
the  defendant's  wife:  People  v.  Estrada,  53 
Cal.  600.  It  is  not  necessary  to  allege  that 
the  defendant  was  of  sufficient  age  and 
possessed  the  ability  physically  to  commit 
the  crime:  Peop'.e  v.  Wessel,  98  Cal.  352. 

The  information  charged  that  the  accused 
committed  the  crime  as  follows:  That  he 
did  feloniously  and  burglariously  enter  a 
certain  house  of  one  (naming  a  woman),  in 
which  said  house  she,  the  said  (woman 
named)  did  then  and  there  reside,  with  in- 
tent then  and  there  to  commit  a  rape  upon 
the  said  (woman  named).  "Objection  was 
made  to  the  information,"  says  Judge  My- 
rick,  "in  that  it  did  not  state  under  which 
set  of  circum^ances  specified  in  this  section 
the  act  was  intended  by  the  defendant  to  be 
accomplished.  We  think  the  information 
was  sufficient":  People  v.  Burns,  63  Cal. 
614;  citing  People  v.  Shaber,  32  Cal.  30; 
People  V.  Girr,  63  Cal.  629. 

Assault  with  intent  to  commit  rape: 
Sec.  220,  and  note. 


262.  When  physical  ability  must  be  proved. 

Sec.  262.  No  conviction  for  rape  can  be  had  against  one  who  was  nnder  the 
age  of  fourteen  years  at  the  time  of  the  act  alleged,  unless  his  physical  -ability 
to  accomplish  penetration  ia  proved  as  an  independent  fact,  and  beyond  a  rea- 
sonable doubt. 


Defendant's  capacity  to  commit  rape. 
At  the  common  law,  a  boy  under  fourteen 
is  conclusively  presumed  to  be  incapable  of 
committing  a  rape:  1  Wharton's  Criminal 
Law,  8th  ed.,  sec.  551.    This  rule  obtains 


in  some  of  the  states:  See  Foster  y.  Com- 
monwealth, 96  Va.  306;  70  Am.  St.  Rep. 
846.  In  other  states,  the  presumption  of 
incapacity  may  be  overcome  by  evidence 
that  he  has  arrived  at  the  age  of  puberty: 
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See  McKinney  y.  State,  29  Fla.  665;  30  Am.      Randolph,  2  Park.  C.  C.  174;  note,  80  Am. 
fit.   Rep.   140;   Heilman  V.   Commonwealth,      Dec.  363. 
84  Ky.  457;  4  Am.  St.  Rep.  207;  People  t. 

263.  Penetration  sufficient. 

Sec.  263.  The  essential  guilt  of  rape  consists  in  the  outrage  to  the  person 
and  feelings  of  the  female.  Any  sexual  penetration,,  however  slight,  is  suffi- 
cient to  complete  the  crime. 

People  V.  Chavez,  103  Cal.  407.  tute  the  crime:  See  note,  80  Am.  Dec.  361, 

Sufficiency   of   penetration   to   consti-     862. 

264.  Punishment  of  rape. 

Sec.  264.  Eape  is  punishable  by  imprisonment  in  the  state  prison  not  less 
than  five  years. 

Stats.  1855,  p.  105,  sec.  1.  • 

266.  Abduction  of  women. 

Sec.  265.  Every  person  who  takes  any  woman  unlawfully,  against  her  will, 
and  by  force,  menace  or  duress  compels  her  to  marry  him,  or  to  marry  any 
other  person,  or  to  be  defiled,  is  punishable  by  imprisonment  in  the  state  prison 
not  less  than  two  nor  more  than  fourteen  years. 

Stats.  1856,  p.  131,  sec.  1. 

266.  Seduction  for  purpose  of  prostitution. 

Sec.  266.  Every  person  who  inveigles  or  entices  any  ^unmarried  female,  of 
previous  chaste  character,  under  the  age  of  eighteen  years,  into  any  house  of 
ill-fame  or  of  assignation,  or  elsewhere  for  the  purpose  of  prostitution,  or  to 
have  illicit  carnal  connection  with  any  man;  and  every  person  who  aids  or 
assists  in  such  inveiglement  or  enticement;  and  every  person  who,  by  any  false 
pretenses,  false  representations,  or  other  fraudulent  means,  procures  any  female 
to  have  illicit  carnal  connection  with  any  man — is  punishable  by  imprisonment 
in  the  state  prison  not  exceeding  five  years,  or  by  imprisonment  in  a  county 
jail  not  exceeding  one  year,  or  by  a  fine  not  exceeding  one  thousand  dollars, 
or  by  both  such  fine  and  imprisonment.  [Amendment,  approved  March  30, 
1874;  Amendments  1873-74,  429;  took  effect  July  1, 1874.] 

Abduction   for   purposes    of   prostitu-  enticing  away,  however,  for  the  purpose  of 

tion. — ^To  constitute  the  offense  of  enticing  having  illicit  sexual  intercourse  with  the  in- 

all    unmarried    female    under    the    age    of  dividual  thus  soliciting  her  to  accompany 

eighteen  into  a  house  of  ill-fame  for  the  him  is  not  sufficient  to  constitute  the  of- 

purpose  of  prostitution,  there  must  be  an  fense.    It  must  be  an  enticing  away,  with 

intention  to  reduce  the  female  to  a  condi-  view  and  for  the  purpose  of  placing  her  in 

tion  of  either  common  prostitution  or  con-  a  house  of  ill-fame,  place  of  assignation,  or 

cubinage:   Slocum  v.   People,  90    111.    274.  elsewhere,  to  become  a  prostitute    in    the 

The  kind  and  extent  of  seductive  arts  which  more   full   and   exact  sense  of   that  term, 

will  satisfy  the  law  in  such  cage  do  not  de-  She  must  be  placed  there  for  common  and 

pend  upon  any  absolute    rule.    If    the  in-  indiscriminate  sexual  intercourse  with  men, 

ducements  held  out  do,  as  a  matter  of  fact,  or  she  must  be  enticed  away  for  the  pur- 

'entice  such  a  female  into  a  house  of  ill-  pose  of  sexual  intercourse  by  others  than 

fame  or  assignation,  or  elsewhere  for  the  the  party  who  thus  entices  her:  People  v. 

purpose  of  prostitution,  the  offense  is  com-  Roderigas,    49    Cal.    9;    Commonwealth    v. 

plete:  Slocum  v.  People,  90  111.  274.    The  Cook,  12  Met.  93;  Carpenter,  8  Barb.  603; 
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State  y.  Stoyell,  54  Me.  24;  89  Am.  Dec. 
716;  Osborne  v.  State,  52  Ind.  626.  See 
People  y.  Slater,  119  Cal.  620,  fop  proper 
instructions  as  to  the  purpose  of  the  sec- 
tion, and  defining  a  houFe  of  ill-fame. 
"Preyious  chaste  character,"  as  used  in  the 
statute,  means  actual  personal  yirtue  in  dis- 
tinction from  a  j?ood  reputation:  Lyons  y. 
State,  52  Ind.  426;  1  Am.  Crim.*Rep.  28; 
Kenyon  v.  People,  26  N.  Y.  203;  84  Am. 
Dec.  177.  Evidence  of  the  general  reputa- 
tion of  the  female's  want  of  chastity  is  in- 
admissible in  such  case;  there  must  be  spe- 
cific proof  of  lewdness:  Kenyon  v.  People, 
26  N.  Y.  203;  84  Am.  Dec.  177.  A  single  act 
of  illicit  connection  may  be  shown  on  de- 
fendant's behalf,  howeyer:  State  y.  Shean, 
32  Iowa,  88;  Lyons  y.  State,  52  Ind.  426. 
It  is  incumbent  upon  the  prosecution  to 
show  that  such  female  was  of  previous 
chaste  character;  but  such  proof  need  not 
be  by  direct  evidence;  it  may  be  shown 
prima  facie,  by  presumption  from  other 
facts:  People  v.  Koderigas,  49  Cal.  9.  Ad- 
mission of  evidence  of  the  enticement  of 
other  young  girls  by  the  defendant  is  preju- 
dicially erroneous;  People  v.  Elliott,  110 
Cal.  593. 


Procurefl  any  female,  etc.— To  procure^ 
a  female  to  have  illicit  carnal  connection 
with  any  man  is  the  offense  of  a  procurer 
or  procuress— of  a  pander.  The  word  "pro- 
cures," as  used  in  the  statute,  refers  to  the- 
act  of  a  person  who  procures  the  gratifica- 
tion of  the  passion  of  lewdness  for  another. 
A  person  who  induces  a  female  of  previous 
chaste  character  to  have  illicit  carnal  con- 
nection with  himself  is  not  one  who  "pro- 
cures any  female  to  have  illicit  carnal  con- 
nection with  any  man":  People  v.  Roderi- 
gas,  49  Cal.  9. 

Seduction.— The  seduction  of  a  female  is 
not  an  offense  within  section  266.  Such, 
section  refers  to  one  who  procures  the  grati- 
fication of  the  passion  of  lewdness  in  an- 
other: People  V.  Roderigas,  49  Cal.  9.  See 
section  268  and  statute  for  the  punishment 
of  seduction  at  the  end  of  this  chapter. 
The  testimony  of  medical  experts,  in  a  trial 
for  rape,  as  to  the  effect  of  indecent  liber- 
ties upon  the  mind  of  the  female,  is  inad- 
missible. Such  acts  are  to  be  classed  un- 
der the  head  of  solicitation,  and  distingu'sh 
the  crime  of  seduction  from  that  of  rape: 
People  V.  Royal,  53  Cal.  62. 


266a.  Taking  a  female  for  the  purposes  of  prostitution. 

Sec.  266a.  Every  person  who,  withiii  this  state,  takes  any  female  person 
against  her  will  and  without  her  consent,  or  with  her  consent,  probured  by 
fraudulent  inducement  or  misrepresentation,  for  the  purpose  of  prostitution^ 
is  punishable  by  imprisonment  in  the  state  prison  not  exceeding  five  years, 
and  a  fine  not  exceeding  one  thousand  dollars.  [Commissioners'  Amendment^ 
approved  March  16,  1901;  took  effect  July  1,  1901.] 

The     commissioners     recommended     that  and  sixty-six  a  to  two  hundred  and  sixty- 

"the  Statute  of  1893,  page  217,  concerning  six  f."    The  recommendation  of    the    com- 

the  compulsory  prostitution  of  women,  be  missioners  was  adopted  by  the  legislature: 

codified    by    adding   sections    two    hundred  See  Stats.  1901,  pp.  448,  449. 

266b.  Taking  a  female  by  duress  to  live  in  an  illicit  relation. 

Sec.  266b.  Every  person  who  takes  any  female  person  unlawfully,  and  against 
her  will,  and  by  force,  menace,  or  duress,  compels  her  to  live  with  him  in  an 
illicit  relation,  against  her  consent,  or  to  so  live  with  any  other  person,  is  pun- 
ishable by  imprisonment  in  the  state  prison  not  less  than  two  nor  more  than 
four  years.  [Commissioners*  Amendment,  approved  March  16,  1901;  took 
effect  July  1,  1901.] 

266c.  Bringing  or  landing  Chinese  or  Japanese  woman  for  the  purpose  of  sale* 

Sec.  266c.  Every  person  bringing  to,  or  landing  within  this  state,  any  female 
person  born  in  the  empire  of  China  or  the  empire  of  Japan,  or  the  islands 
adjacent  thereto,  with  intent  to  place  her  in  charge  or  custody  of  any  other 
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person,  and  against  her  will  to  compel  her  to  reside  with  him,  or  for  the  pur- 
pose of  selling  her  to  any  person  whomsoever,  is  punishable  by  a  fine  of  not 
less  than  one  nor  more  than  five  thousand  dollars,  or  by  imprisonment  in  the 
county  jail  not  less  than  six  nor  more  than  twelve  months.  [Commissioners' 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

See  note  to  sec.  2G6a. 

I 

266d.  Beceiving  value  for  placing  a  woman  in  oustody  to  cause  her  unlawful 
cohabitation. 

Sec.  266d.  Any  person  who  receives  any  money  or  other  valuable  thing  for 
or  on  account  of  his  placing  in  custody  any  female  for  the  purpose  of  causing 
her  to  cohabit  with  any  male  to  whom  she  is  not  married,  is  guilty  of  a  felony. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.1 

266e.  Paying  for  a  female  for  the  purposes  of  prostitution. 

Sec.  266e.  Every  person  who  purchases,  or  pays  any  money  or  other  valuable 
thing  for,  any  female  person  for  the  purpose  of  prostitution,  or  for  the  purpose 
of  placing  her,  for  immoral  purposes,  in  any  house  or  place  against  her  will,  is 
guilty  of  a  felony.  [Commissioners'  Amendment,  approved  March  16,  1901; 
took  effect  July  1, 1901.] 

266f .  Selling  a  female  for  immoral  purposes. 

Sec.  266f.  Every  person  who  sells  any  female  person,  or  receives  any  money 
or  other  valuable  thing  for  or  on  account  of  his  placing  in  custody,  for  im- 
moral purposes,  any  female  person,  whether  with  or  without  her  consent, 
is  guilty  of  a  felony.  [Commissioners'  Amendment,  approved  March  16,  1901; 
took  effect  July  1,  1901.] 

See  note  to  sec.  266a. 

266g.  Placing  one's  wife  in  a  house  of  prostitution. 

Sec.  266g.  Every  man  who,  by  force,  intimidation,  threats,  persuasion, 
promises,  or  any  other  means,  places  or  leaves,  or  procures  any  otner  person 
or  persons  to  place  or  leave,  his  wife  in  a  house  of  prostitution,  or  connives 
at  or  consents  to,  or  permits,  the'  placing  or  leaving  of  his  wife  in  a  house  of 
prostitution,  or  allowb  or  permits  her  to  remain  therein,  is  guilty  of  a  felony  and 
punishable  by  imprisonment  in  the  state  prison  for  not  less  than  three  nor 
more  than  ten  years;  and  in  all  prosecutions  under  this  section  a  wife  is  a  com- 
petent witness  against  her  husband.  [Commissioners'  Amendment,  approved 
March  16,  1901;  took  effect  July  1,  1901.] 

This  section  is  a  codification    of    the     women    in    honses    of    prostitution:    Stats, 
statute  of  1891,  to  prevent  placing  married      1S91.  285. 

See  People  v.  Bosquet,  116  Cal.  75. 

267.  Abduction. 

Sec.  267.  Every  person  who  takes  away  any  female  under  the  age  of  eighteen 
years  from  her  father,  mother,  guardian,  or  other  person  having  the  legal 
charge  of  her  person  without  their  consent,  for  the  purpose  of  prostitution,  is 
punishable  by  imprisonment  in  the  state  prison  not  exceeding  five  years,  and  a 
fine  not  exceeding  one  thousand  dollars. 
Penal  Code— 9  129 
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"Takes  away"   a  female.— Neither  the 
language  nor  the  intent  of  the  statute  re- 
quires that  the  taking  should  be  by  force, 
but  both  are  accomplished  if  it  is  accom- 
panied   by  implied   solicitations  or    induce- 
ments:   People   V.    Marshall,    59    Cal.    386. 
The  girl  need  not  be  under  the  immediate 
€onti|^l   of  her  father,   for  the  purpose  of 
this  section;  if  while  out  under  employment 
she  is  taken  away  and  placed  in  a  house 
of  prostitution,  she  is,  in  contemplation  of 
law,  taken  from  her  father:  People  v.  Cook, 
61  Cal.  478.    An  information  which  alleges 
all  the  other  elements  of  the  crime  is  suffi- 
cient, even  though  it  fails  to  allege  that 
the  mother  had  the  legal  charge  of  the  per- 
son of  the  girlt  People  v.  Fowler,  88  Cal. 
136.    It  is  not  necessary  to  allege  that  de- 
fendant knew  that  the  girl  was  under  the 
age  of  eighteen.    Ignorance  as  to  the  age 
is  no  excuse:  People  v.  Fowler,  88  Cal.  13^; 
People  V.  Dolan,  96  Cal.  315.    And  the  con- 
sent of  the  girl  under  age  is  of  no  avail 
to  accused:  People  v.  Dolan,  96  Cal.  315; 
People  V.  Demousset,  71  Cal.  611.    The  fact 
that    the    father    consented  is  no    defense 
where  the  mother,  who  had  the  actual  cus- 
tody, did  not  consent.    The  taking  need  not 
be  forcible;  it  is  sufficient  if  it  was  brought 
about  by  inducements  of  defendants:  Peo- 
ple V.  Demousset,  71  Cal.  611.    The  aver- 
ment  of    legal    custody    is   only   necessary 
when  the  child  is  taken  from  some  person 
other  than  the  guardian:  Ex  parte  Estrado, 
88  Cal.  316.    The  fact  that  the  child  had 
had  previous  illicit  intercourse  is  immate- 
rial: People  V.  Demousset,  71  Cal.  Oil.    See, 
also.  People  v.  Dolan,  93  Cal.  315. 

Purpose  of  prostitution.— Nor  is  it  nec- 
essary that  there  should  be  express  testi- 
mony to  the  fact  that  the  taking  was  for 
the  purpose  of  prostitution.  Acts  are  the 
surest  indications  of  one's  purpose:  People 
V.  Marshall,  59  Cal.  386;  Ex  parte  E,trado, 
88  Cal.  316. 

Abduction  of  girl  under  eighteen  from 
father,  etc.— The  gii-t  of  this  offense  is  the 
taking  away  of  the  child  for  the  purpose  of 
prostitution,  against  the  will  of  the  person 
having  lawful  charge  of  her.  Such  taking 
need  not  be  by  force,  either  actual  or  con- 
structive; but  if  the  consent  of  such  person 
is  obtained  by  fraud,  the  ofifens?  is  complete: 
Regina  v.  Mankletow,  6  Cox  C.  C.  143;  Re- 
gina  V.  Frazer,  8  Cox  C.  C.  446;  Regina  v. 
Hopkins,  Car.  &  M.  234;  State  v.  Kuhl,  8 


Iowa,  447.  The  consent  of  the  child  is  no 
avail  to  the  prisoner,  if  she  is  under  age, 
notwithstanding  that  he  bona  fide  believed, 
and  had  reasonable  ground  for  believing, 
that  she  was  over  age:  Regina  v.  Prince,  1 
Am.  Crim.  Rep.  1;  Regina  v.  OWfier,  10  Oox 
C.  C.  402;  Regina  v.  Mycock,  12  Cox  C.  C. 
28;  Regina  v.  Booth,  12  Cox  C.  C.  231.  TTie 
enticing  away  must  be  for  the  purpose  of 
prostitution,  and  not  merely  for  th^  pur- 
pose of  having  illicit  intercourse  with  her 
by  the  man  who  entices  her  away.  There 
must  be  an  intent  to  reduce  the  female  to 
a  condition  of  common  prostitution.  Thus 
where  a  young  woman,  who  lived  with  her 
parents,  was  induced  by  a  man  to  leave 
home  and  meet  him  for  a  few  hours,  and 
have  illicit  intercourse  with  him,  within  a 
few  rods  of  her  home,  after  wliich  she  re- 
turned home,  the  offense  was  held  not 
made  out,  because  there  was  no  proof  of  an 
intent  to  reduce  her  to  a  condition  of  com- 
mon prostitution:  Slocum  v.  People,  90  ill. 
274;  see  People  v.  Roderigas,  49  Oal.  9;  and 
sec.  266,  note. 

"Other  person  having  the  legal  charge 
of  her  person."— The  followng  meaning 
was  given  to  these  words  by  tht*  supreme 
court  of  Iowa,  in  construing  a  statute  s'mi- 
lar  to  section  267:  "They  do  not  mean,  in 
our  opinion,  that  such  person  shall  have  all 
the  power  and  authority  over  the  child  pos- 
sessed by  the  parent  or  legally  appointed 
guardian.  Nor  do  they  mean  a  person  who 
has  the  temporary  charge,  or  a  charge  for 
a  particular  purpose,  as  a  school-mistress  or 
governess.  If  otherwise  made  out,  the  crime 
would  be  complete,  if  the  taking  away  was 
without  the  consent  of  the  person  who, 
with  the  permission  of  the  parents,  if  liv- 
ing, was  intrusted  with  the  care,  custody, 
charge  or  control  of  the  child,  as  an  actual 
member  of  the  family.  If  she  was  tempo- 
rarily at  a  relative's  house,  and  he  should 
consent,  and  the  parent  not,  this  would  not 

excuse    the    person    charged if    the 

parents  are  dead,  and  no  guardian  has  been 
appointed,  those  with  whom  she  resided  as 
a  member  of  the  family,  and  who  had  her 
wholly  under  their  care  and  protection, 
would  have  the  'legal  charge  of  her  person,' 
within  the  meaning  of  the  statute":  State 
v,  Ruhl,  8  Iowa,  447,  4.52.  See  Bishop's 
Statutory  Crimes,  sec.  633,  and  cases  there 
cited. 
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Chap.  I.]  Eape,  Abduction,  and  Seduction.  §§  268-269b 

« 

268.  SedtLction  under  promise  of  marriage. 

Sec.  268.  Every  person  who,  under  promise  of  marriage,  seduces  and  has 
sexual  intercourse  with  an  unmarried  female  of  previous  chaste  character,  is 
punishable  by  imprisonment  in  the  state  prison  for  not  more  than  five  years, 
or  by  a  fine  of  not  more  than  five  thousand  dollars,  or  by  both  such  iine  and 
imprisonment.  [New  section,  in  effect  sixty  days  from  February  15,  1889; 
Stats.  1889,  p.  12.] 

Chastity  means,  in  the  case  of  an  un-  to  warrant  the  deduction  that  the  act  would 

married  woman,  onb*  that  fche  is  virgo  in-  not  have  been  accomplished  without,  or  in 

tacta:   People  v.   Kehce,   123   Cal.   224;  69  the  absence  qt  such  promise:  People  v.  Wal- 

Am.  St.  Rep.  52.  lace,   109  Cal.  611.    It  is  no   defense  that 

Infant  parties,— Seduction  may  bj  com-  when  the  defendant  made  the  promise  he 

mitted  by  an  infant  upon  an  infant:  Pejple  intended  in  good  faith  to  carry  it  out:  Peo- 

V.  Kehoe,  123  Cal.  224;  69  Am.  St.  Rep.  52.  pie  v.  Samonset,  97  Oal.  448. 

Seducing  unmarried  female  under  The  previous  chaste  character  of  the 
promise  of  marriage. — It  is  necessary  for  woman  is  one  of  the  elements  of  the  offense 
the  prosecution  to  prove  affirmatively  that  which  must  be  affirmatively  shown  by  the 
the  person  seduced  was  an  "unmarried  fe-  prosecution:  People  v.  Wallace,  109  Cal. 
male  of  previous  chaste  character,"  and  Gil.  Proof  of  her  chaste  character  is  prop- 
that  she  consented  to  serual  intercourse  erly  limited  to  the  time  prior  to  her  alleged 
with  the  defendant  upon  the  sole  considera-  seduction:  People  V.  Wade,  118  Cal.  672; 
tion  of  his  promise  to  marry  her:  People  ▼.  People  v.  Kehoe,  123  Cal.  224;  69  Am.  St. 
Krusick,  93  Cal.  74.  It  is  not  necessary  for  Rep.  52.  The  uncorroborated  evidence  of 
the  evidence  to  show  any  express  or  direct  the  prosecutrix  is  sufficient  for  conviction, 
reference  by  the  seducer  to  such  promise  as  Section  1108,  post,  does  not  apply:  People  v. 
a  means  to  accomplish  his  purpose,  or  that  Wad^,  118  Cal.  672;  People  v.  Hough,  120 
the  consent  of  the  female  was  expressly  Cal.  538;  65  Am.  St.  Rep.  201. 
rested  by  her  upon  such  consideration.  It '  Seduction:  See  87  Am.  Dec.  405-411, 
is  sufficient  if  the  circumstances  be  such  as  note;  76  Am.  St.  Rep.  659-6^. 

269.  Intermarriage  subsequent  to  seduction. 

Sec.  269.  The  intermarriage  of  the  parties  subsequent  to  the  commission  of 
the  offense  is  a  bar  to  a  prosecution  for  a  violation  of  the  last  section;  pro- 
vided, such  marriage  take  place  prior  to  the  finding  of  an  indictment  or  the 
filing  of  an  information  charging  such  offense.  [Xew  section,  in  effect  sixty 
days  from  February  15,  1889;  Stats.  1889,  p.  12.] 

People  V.  Lehmann,  104  Cal.  631.    WjU-      cutrix  is  no  bar  to  his  conviction:  Peop'e  v. 
inguess  of  the  defendant  to  marry  the  prose-      Hough,  120  Cal.  538;  65  Am.  St.  Rep.  2J1. 

269a.  Living  in  a  state  of  open  and  notorious  fornication  or  adultery. 

Sec.  269a.  Every  person  who  lives  in  a  state  of  open  and  notorious  fornica- 
tion or  adultery  is  guilty  of  a  misdemeanor,  and  punishable  by  a  fine  not  exceed- 
ing one  thousand  dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding 
one  year,  or  by  both.  [Commissioners'  Amendment,  approved  March  16,  1901 ; 
took  effect  July  1,  1901.] 

See  note  to  next  section.  ing  to  open  and  notorious  adultery:  Stats. 

Thia    and    the    following    section    are      1871-72,  p.  380. 
codified  from  the  statute  of  1871-72,  n?lat- 

269b.  Living  in  a  state  of  open  and  notorious  adultery. 

Sec.  269b.  If  two  persons,  each  being  married  to  another,  live  together  in 
-a  state,  of  open  and  notorious  adultery,  each  is  guilty  of  a  felony,  and  punishable 
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by  imprisonment  in  the  state  prison  not  exceeding  five  years.  A  recorded  cer- 
tificate of  marriage  (ft  a  certified  copy  thereof,  there  being  no  decree  of  divorce, 
proves  the  marriage  of  a  person  for  the  purposes  of  this  section.  [Commis- 
sioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 


Open  adultery  .--The  notoriety  is  as  ma- 
terial in  making  out  the  offense  made  pun- 
ishable by  the  aboye  act  as  the  fact  of 
adultery  committed:  People  v.  Gates,  4(5 
Cal.  52.  This  offense  cannot  be  sustained 
by  proof  of  a  single  act  of  illicit  inter- 
course, or  a  number  of  acts.  The  living  to- 
gether must  be  open  and  notorious,  as  if 
the  relation  of  husband  and  wife  existed: 
Searls  v.  People,  13  111.  597;  Miner  ▼.  Peo- 
ple, 58  111.  59;  Richardson  v.  State,  37  Tex. 
340;  Smith  v.  State,  89  Ala.  554. 

Adultery,  what  is:  See  note,  32  Am. 
Dec.  289,  290.  Adultery  is  not  made  a 
crime  in  California,  and  mere  adultery,  with- 
out the  parties  living  together  in  open  and 
notorious  cohabitation,  does  not  constitute 


an  offense,  and  a  judgment  based  upon  a 
conviction  on  the  mere  charge  of  the  crime 
of  adultery  is  void:  Ex  parte  Thomas,  103 
Cal.  497. 

Harriage  certificate  as  proof.— While 
the  marriage  may  be  proved  by  the  record 
of  the  marriage  certificate,  it  may  also  be 
proved  by  other  eyidence:  People  y.  Stckes, 
71  Cal.  263.  The  continuance  of  the  mar- 
riage is  presumed  until  an  affirmative  show- 
ing is  made  that  it  has  been  dissolved  by 
death  or  divorce:  People  v.  Stokes,  71  Cal. 
263.  Evidence  is  admissible  to  show  that 
the  real  names  of  the  parties  are  different 
from  those  shown  in  the  certificate:  People 
y.  Stokes,  71  Cal.  263. 


Sec.  270. 
Sec.  271. 
Sec.  271a. 
Sec.  272. 
Sec.  273. 
Sec.  273a. 

Sec.  273b. 
Sec.  273c. 
Sec.  273d. 

Sec.  273e. 


CHAPTER  11. 
ABANDONMENT  AND  NEGLECT  OP  CHILDREN. 

Omitting  to  provide  child  with  necessaries. 

Deserting  child. 

Abandoning  children  or  falsely   representing  them  to  be  orphans. 

Unlawful  exhibit,  use,  sale,  or  hire  of  children. 

Having  children   in   custody   for   an  unlawful  purpose. 

Unlawfully  causing  or  permitting  Buffering  to,  or  the  endangering  of  the 

health  of  children. 
Children  not  to  be  confined  in  company  with  adult  criminals. 
Fines  and  penalties,  how  disposed  of. 
Disposition  of  children  found  begging  or  destitute,  or  frequenting  immoral 

places. 
Employing   children    to    deliver  messages  or  other  matter  in  any  place  of 

questionable  repute. 


270.  Omitting  to  provide  child  with  necessaries. 

Sec.  270.  A  parent  who  willfully  omits,  without  lawful  excuse,  to  furnish 
necessary  food,  clothing,  shelter,  or  medical  attendance  for  his  child,  is  guilty 
of  a  misdemeanor.  [Commissioners'  Amendment,  approved  March  16,  1901; 
took  effect  July  1,  1901.] 


Commissioners*  note.— "The  only  change 
made  by  the  codification  is  to  make  the  acts 
punishable  when  committed  by  persons 
neither  of  whom  is  married." 

Indictable  omissions:  Sec.  26,  subd.  6. 

Duty  of  parent  to  support  child:  See 
Civ.  Code,  sees.  196,  208,  209. 

Statutes:  See  "An  act  for  the  protection 
of  children,  and  to  prevent  and  punish  cer- 


tain wrongs  to  children,"  approved  March 
30,  1878;  1877-78,  812.  Also,  "An  act  re- 
lating to  children,"  approved  March  30,^ 
1878;  1877-78,  813. 

The  neglect  of  a  parent  to  provide  for 
his  infant  child  of  tender  years  is  an  in- 
dictable misdemeanor:  Matter  of  Ryder,  11 
Paige,  185;  42  Am.  Dec.  109. 
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Chap.  II.]  Abandonment  and  Neglect  op  Children.  §§  271-273 

271.  Deserting  cMld. 

Sec.  271.  Every  parent  of  any  child  under  the  age  of  six  years,  and  every 
person  to  whom  any  such  child  has  been  confided  for  nurture  or  education,  who 
deserts  such  child  in  any  place  whatever,  with  intent  wholly  to  abandon  it,  is 
punishable  by  imprisonment  in  the  state  prison  not  exceeding  seven  y^ars,  or  in 
a  county  jail  not  exceeding  one  year. 

271a.  Abandoning  children  or  falsely  representing  them  to  be  orphans. 

Sec.  271a.  Every  person  who  knowingly  and  willfully  abandons,  or  who,  hav- 
ing ability  so  to  do,  fails  or  refuses  to  maintain  his  or  her  minor  child  under 
the  age  of  fourteen  years,  or  who  falsely,'  knowing  the  same  to  be  false,  repre- 
sents to  any  manager,  officer,  or  agent  of  any  orphan  asylum  or  charitable 
institution  for  the  care  of  orphans,  that  any  child  for  whose  admission  into  such 
asylum  or  institution  application  is  made  is  an  orphan,  is  guilty  of  a  misde- 
meanor. [Commissioners^  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 

This  section  is  a  codification  of    the  of  abandonment  until  a  retnrn  to  the  dis- 

fltatnte  of  1873-74,  relating  to  orphan  and  charge  of  the  parental  obligation,  and  no 

abandoned  children:  Stats.  1873-74,  p.  297.  new  offense  of  abandonment  until  sueh  a  re- 

Abandozunent   of   child.— To   constitute  turn,  followed  by  another  act  of  desertion,^ 

the  offense  of  abandonment  of  his  child  by  and  this  although  the  ori:.inal  abandonment 

a  father,  there  must  be  an  actual  desertion,  is  willfully  and  voluntarily  continued  and 

followed  by  a  refusal  to  support,  and  the  the  child  remains*  dependent  and  destitute: 

absence  of  either  of    these  elements  pre-  Gay  y.  State,  105  Ga.  599;  70  Am.  St.  Rep. 

vents  the  offense    from   being  made    out:  08.    See,    further,    People    v.    Ma'sch,    119 

Gay  V.  State,  105  Ga.  599;  70  Am.  St.  Rep.  Mich.  112;  75  Am.  St.  Rep.  381;  Poole  v. 

68.    If  a  father  has  been  convicted  of  aban-  People,  24  Colo.  510;  65  Am.  St.  Hep.  245. 
doning  his  child,  there  can  be  no  new  act 

272.  TTnlawfnl  exhibit,  use,  sale,  or  hire  of  children. 

Sec.  272.  Any  person,  whether  as  parent,  relative,  guardian,  employer,  or 
otherwise,  having  the  care,  custody,  or  control  of  any  child  under  the  age  of 
fourteen  years,  who  exhibits,  uses,  or  employs,  or  in  any  manner,  or  under 
any  pretense,  sells,  apprentices,  gives  away,  lets  out,  or  disposes  of  any  such 
child  to  any  person,  under  any  name,  title,  or  pretense,  for  or  in  any  business, 
4t  exhibition,  or  vocation,  injurious  to  the  health  or  dangerous  to  the  life  or  limb 
of  such  child,  or  in  or  for  the  vocation,  occupation,  service,  or  purpose  of  sing- 
ing, playing  on  musical  instruments,  rope  or  wire  walking,  dancing,  begging, 
or  peddling,  or  as  a  gymnast,  acrobat,  contortionist,  or  rider,  in  any  place  what- 
soever, or  for  or  in  any  obscene,  indecent,  or  immoral  purposes,  exhibition,  or 
practice  whatsoever,  or  for  or  in  any  mendicant  or  wandering  business  what- 
soever, or  who  causes,  procures  or  encourages  such  child  to  engage  therein,  is 
guilty  of  a  misdemeanor,  and  punishable  by  a  fine  of  not  less  than  fifty  nor 
more  than  two  hundred  and  fifty  dollars,  or  by  imprisonment  in  the  county  jail 
for  a  term  not  exceeding  six  months,  or  by  both  such  fine  and  imprisonment. 
Nothing  in  this  section  contained  applies  to  or  affects  the  employment  or  use 
of  any  such  child,  as  a  singer  or  musician  in  any  church,  school,  or  academy,  or 
the  teaching  or  learning  of  the  science  or  practice  of  music;  or  the  employment 
of  any  child  as  a  musician  at  any  concert  or  other  musical  entertainment,  on 
the  writteii  consent  of  the  mayor  of  the  city  or  president  of  the  board  of  trustees 
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of  the  city  or  town  where  such  concert  or  entertainment  takes  place.     [Com- 
missioners* Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

The  comxalssioners  recommended  "sec-  sections  two  hundred  and  seventy-three  to 

tion    two    hundred    and    seventy-two    and  two    hundred    and    seventy-three    d."    The 

the  Statute  of  1877-78,  pages  812  and  813,  recommendation  of    the  commissioners  was 

be  couBolidatod  by  amending    section    two  adopted  by  the  legislature:  See  Stats.  1901, 

hundred    and    seventy-two  and  by  adding  pp.  449-451. 

273.  Having  children  in  custody  for  unlawful  purpose. 

Sec.  273.  Every  person  who  takes,  receives,  hires,  employs,  uses,  exhibits, 
or  has  in  custody,  any  child  under  the  age,  and  for  any  of  the  purposes  mentioned 
in  the  preceding  section,  is  guilty  of  a  like  offense,  and  punishable  by  a  like 
punishment  as  therein  provided.  [Commissioners^  Amendment,  approved 
March  16,  1901;  took  effect  July  1,  1901.] 

273a.  TTnlawfuIly  causing  or  permitting  suffering  to,  or  the  endangering  of  the 
health  of  children. 

Sec.  273a.  Any  person  who  willfully  causes  or  permits  any  child  to  suffer, 
or  who  inflicts  thereon  unjustifiable  physical  pain  or  mental  suffering,  and 
whoever,  having  the  care  or  custody  of  any  child,  causes  or  permits  the  life 
or  limb  of  such  child  to  be  endangered,  or  the  health  of  such  child  to  be  injured, 
and  any  person  who  willfully  causes  or  permits  such  child  to  be  placed  in  such 
situation  that  its  life  f)r  limb  may  be  endangered,  or  its  health  likely  to  be  in- 
jured, is  guilty  of  a  misdemeanor.  [Commissioners*  Amendment,  approved 
March  16,  1901;  took  effect  July  1, 1901.] 

The  authoritative  head  of  an  asylum  fully  cause  or  permit  the  life  of  it  to  be 

for  children    may  be  liable    criminally  for  endangered,  or  the  health  of  it  to  be  in- 

the  neglect  of  a  child  in  the  asylnm,  under  jured,"  shall  be  guilty  of  a  misdemeanor: 

a  statute  providing  that  "whoever,  having  Cowley  v.  People,  83  N.  Y.  4W;  38  Am. 

the  care  or  custody  of  any  child,  shall  will-  Rep.  4C4. 

273b.  Children  not  to  be  confined  in  company  with  adult  criminals. 

Sec.  273b.     No  child  under  the  age  of  sixteen  years  must  be  placed  in  any 
prison,  or  place  of  confinement,  or  in  any  courtroom,  or  in  any  vehicle  for 
transportation  to  any  place,  in  company  with  adults  charged  with  or  convicted 
of  crime,  except  in  the  presence  of  a  proper  official.     [Commissioners'  Amend-* 
ment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

See  note  to  sec.  272. 

273c.  Fines  and  penalties,  how  disposed  of. 

Sec.  273c.  All  fines,  penalties,  and  forfeitures  imposed  and  collected  under 
the  provisions  of  the  five  preceding  sections,  or  under  the  provisions  of  any  law 
relating  to,  or  affecting,  children,  in  every  case  where  the  prosecution  is  insti- 
tuted or  conducted  by  a  society  incorporated  under  the  laws  of  this  state  for 
the  prevention  of  cruelty  to  children,  inure  to  such  society  in  aid  of  the  purposes 
for  which  it  is  incorporated.  [Commissioners'  Amendment,  approved  March 
16,  1901;  took  effect  July  1, 1901.] 
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273d.  Diflpontion  of  children  found  begging  or  destitnte  or  frequenting  im- 
moral places. 

Sec.  273d.  When,  npon  examination  before  a  court  or  magistrate,  it  ap- 
pears that  any  child  under  the  age  of  sixteen  years  has  been  found  begging, 
whether  actually  begging  or  under  the  pretext  of  selling  anything,  or  wandering 
and  not  having  any  settled  place  of  abode,  or  proper  guardianship,  or  visible 
means  of  subsistence;  or  destitute,  or  frequenting  the  company  of  reputed 
thieves,  or  prostitutes  or  houses  of  prostitution  or  assignation,  dance  houses, 
concert  saloons,  theaters,  or  places  where  spirituous  liiquors  are  sold;  or  engaged 
in  any  business,  exhibition,  or  vocation  mentioned  in  section  two  hundred  and 
seventy-two;  or  in  the  custody  of  any  person  convicted  of  a  criminal  assault 
upon  it;  the  court  or  magistrate  may,  when  it  deems  it  expedient  for  the  wel- 
fare of  such  child,  commit  it  to  an  orphan  asylum,  society  for  the  prevention 
of  cruelty  to  children,  or  other  charitable  institution,  or  make  such  other  dis- 
position thereof  as  now  is  or  may  hereafter  be  provided  by  law  in  cases  of 
vagrant,  truant,  disorderly,  jfauper,  or  destitute  children.  [Commissioners* 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

273e.  Employing  children  to  deliyer  messages  or  other  matter  in  any  place  of 
questionable  repute. 

Sec.  273e.  Every  telephone,  special  delivery  company  or  association,  and 
every  other  corporation  or  person  engaged  in  the  delivery  of  packages,  letters, 
notes,  messages,  or  other  matter,  and  every  manager,  superintendent,  or  other 
agent  of  such  person,  corporation,  or  association,  who  sends  any  minor  in  the 
employ  or  under  the  control  of  any  such  person,  corporation,  association  or 
agent,  to  the  keeper  of  any  house  of  prostitution,  variety  theater,  or  other  place 
of  questionable  repute,  or  to  any  person  connected  with,  or  any  inmate  of,  such 
house,  theater,  or  other  place,  or  who  permits  such  minor  to  enter  such  house, 
theater,  or  other  place,  is  guilty  of  a  misdemeanor.  [Commissioners*  Amend- 
ment, approved  March  16,  1901;  took  effect  July  1,  1901.] 

OommlBBioners'  note. — "This  section  cor-      provided  for  in  section  thirteen  hundred  and 
responds  to  the  matter  now  intended  to  be      eighty-nine." 


CHAPTER  III. 

ABOETIONS. 

Sec.  274.    Administering  drugs,  etc.,  with  intent  to  produce  miscarriage. 
Sec.  275.    Submitting  to  an  attempt  to  produce  miscarriage.    • 

274.  Administering  drugs,  etc.,  with  intent' to  produce  miscarriage. 

Sec.  274.  Every  person  who  provides,  supplies,  or  administers  to  any  preg- 
nant woman,  or  procures  any  such  woman  to  take  any  medicine,  drug,  or  sub- 
stance, or  uses  or  employs  $iny  instrument  or  other  means  whatever,  with  intent 
thereby  to  procure  the  miscarriage  of  such  woman,  unless  the  same  is  neces- 
sary to  preserve  her  life,  is  punishable  by  imprisonment  in  the  state  prison  not 
less  than  two  nor  more  than  five  years. 

Abortion,  crime  of  causing:  See  66  Am.         Attempt  to  commit  abortion:    See   20 
Dec.  82-91,  note;  31  Am.  Rep.  149,  note.  Am.  St.  Rep.  745,  note. 
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.  Prosecutton     for     causing    death     of 
mother:  See  95  Am.  Dec.  783-788,  note. 

In  what  state  or  county  committed: 
See  44  Am,  St.  Rjp.  83,  note. 

Intent  to  procure  abortion  bailable 
offense. — ^Where  the  woman  dies  from  the 
effect  of  the  attempted  abortion,  and  the 
person  attempting  to  procure  it  is  held  for 
murder,  he  is  entitled  to  bail:  People  v. 
Wolff,  57  Cal.  94. 

Evidence:  See  sec.  1108,  note;  People  v. 
Josaelyu,  39  Cal.  393. 

Child  bom  alive.-^If  a  person  intending 
to  procure  abortion  does  an  act  which 
cauEes  a  child  to  be  born  so  much  earlier 
than  the  natural  time  that  it  is  born  in  a 
state  much  less  capable  of  living,  and  after- 
ward dies  in  consequence  of  its  exposure 
to  the  external  world,  the  person  who  by 
his  misconduct  so  brings  the  child  into  the 
world  and  puts  it  thereby  into  a  situation 


in  which  it  cannot  live  is  guilty  of  murder: 
Regina  v.  West,  2  Car.  &  K.  784. 

Evidence.— The  woman  upon  whom  an 
abortion  is  produced  is  not  to  be  treated  as 
an  accomplice  whose  testimony  must  be 
corroborated:  State  y.  Smith,  99  Iowa,  26; 
61  Am.  St.  Hep.  219.  Declarations  and  ex- 
clamations indicative  of  pain  and  suffering, 
made  by  the  woman  in  her  last  illness,  not 
referring  to  the  past,  are  admissible  in  evi- 
dence in  a  prosecution  for  abortion:  Rhodes 
V.  State,  128  Ind.  189;  25  Am.  St.  Rep.  429. 

A  letter  sent  to  a  woman  with  a  bottle  of 
ergot,  directing  her  how  to  take  it,  is  ad- 
missible in  a  trial  for  producing  abortion: 
Jones  V.  State,  70  Md.  326;  14  Am.  St.  Rep. 
362.  So  are  cards  found  in  the  defendant's 
trunk,  tending  to  show  that  he  held  him- 
self out  as  a  person  whose  business  it  is  to 
procure  abortions:  Commonwealth  y.  Bar- 
^ws,  176  Mass.  17;  79  Am.  St.  Rep.  296. 
^,  further,  note,  95  Am.  Dec.  786-788. 


276.  Submitting  to  an  attempt  to  produce  miscarrii^e. 

■  Sec.  275.  Every  person  who  solicits  of  any  person  any  medicine,  drug,  or 
substance  whatever,  and  takes  the  same,  or  who  submits  to  any  operation,  or 
to  the  use  of  any  means  whatever,  with  intent  thereby  to  procure  a  miscarriage, 
unless  the  same  is  necessary  to  preserve  her  life,  is  punishable  by  imprisonment 
in  the  state  prison  not  less  than  one  nor  more  than  five  years. 

The  two  preceding  sections  are  based  upon  Stats.  1861,  p.  688,  sec.  1« 

CHAPTEB  IV. 

CHILD-STEALING. 

278.  Definition  and  punishment  of  child-stealing. 

Sec.  278.  Every  person  who  maliciously,  forcibly,  or  fraudulently  takes  or 
entices  away  any  minor  child  with  intent  to  detain  and  conceal  such  child  from 
its  parent,  guardian,  or  other  person  having  the  lawful  charge  of  such  child, 
is  punishable  by  imprisonment  in  the  state  prison  not  exceeding  twenty  years. 
[Amendment,  became  a  law  under  constitutional  provision  without  governor's 
approval,  March  11,  1901;  Stats.  1901,  p.  269.] 

Btats.  1856,  p.  131,  sec.  2.  good  under  this  section:  People  v.  Milne,  GO 

Child-stealing.— An  indictment  charging      Cal.  71. 
the  crime  of  enticing  away  two  children  is 


CHAPTEE  V. 

BIGAMY,  INCEST,  AND  THE  CRIME  AGAINST  ^^ATUBE. 

Sec.  281.  Bigamy  defined. 

Sec.  282.  Exceptions. 

Sec.  283.  Punishment  of  bigamy. 

Sec.  284.  Marrying  a  husband  or  wife  of  anather. 
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Sec.  285.  Incest 

Sec.  286.  Crime  against  nature. 

Sec.  287.  Penetration  sufficient  to  complete  the  crime. 

Sec.  288.  LaEcivions  acts  with  child. 

281.  Bigamy  defined. 

Sec.  281.  Every  person  having  a  husband  or  wife  living,  who  marries  any 
other  person,  except  in  the  cases  specified  in  the  next  section,  is  guilty  of  big- 
amy. 


Bigamy,  wliat  constitutes:  See  93  Am. 
Doc.  252-257,  note. 

Marriage,  what  is.— What  constitutes  a 
marriage  is  left  to  the  operation  of  the 
rules  of  law  gorerning  that  relation.  The 
definition  given  in  the  Ciyil  Code  is  as  fol- 
lows: "Marriage  is  a  personal  relation  aris- 
ing out  of  a  civil  contract,  to  which  the 
consent  of  parties  capable  of  making  it  is 
necessary.  Consent  alone  will  not  constitute 
mari-iage;  it  must  be  followed  by  a  solcmni- 
Eation,  or  by  a  mutual  assumption  of  mari- 
tal rights,  duties,  or  obligations":  Sec.  55. 
It  is  further  enacted  that  "consent  to  and 
subsequent  consummation  of  marriage  may 
be  manifested  in  any  form,  and  may  be 
proved  under  the  same  general  rules  of  evi- 
dence as  facts  in  other  cases":  Sec.  67. 
Also  that  no  lawful  marriage  is  invalidated 
because  not  licensed,  solemnized,  authenti- 
cated, and  recorded:  Sec.  68.  By  the  sec- 
tions referred  to,  what  were  known  at 
common  law  as  consensual  marriages  are 
recognized  as  valid  in  this  state.  See,  also, 
the  case  of  Graham  v.  Bennet,  2  Cal.  503. 
Marriage,  to  be  sufficient  upon  which  to 
base  a  charge  of  bigamy,  need  not  be  a 
regular,  solemnized,  and  authenticated 
marriage,  but  it  is  sufficient  if  there  is  a 
consent  to  the  marriage  followed  by  a 
mutual  assumption  of  marital  rights,  duties 
and  obligations:  People  v.  Bee  vers,  90  Cal. 
286.  Marriage  of  a  person  under  the  age 
of  consent  followed  by  cohabitation  after 
arriving  at  the  proper  age  is  sufficient  to 
support  a  prosecution  for  bigamy  upon  a 
second  marriage  by  one  of  the  parties 
while  the  first  marriage  exists:  People  y. 
Beevers,  99  Cal.  286. 

The  indictmezit  or  information  need 
not  state  the  place  of  the  first  marriage: 
People  T.  Giesea,  61  Cal.  53. 

Proof  of  marriage.— It  is  generally  held 
that  a  marriage  in  fact  must  be  proved, 
and  that  mere  proof  of  reputation  is  not 
sufficient.  In  a  case  in  New  York,  this 
rule  and  its  limits  were  carefully  consid- 


ered. In  that  case,  the  prosecution,  to  es- 
tablish the  fact  of  a  recent  marriage,  called 
a  witness  who  testified  in  substance  that 
the  prisoner  conducted  her  to  a  hou«^e 
where  he  had  taken  rooms.  The  prisoner 
went  out  and  returned  with  a  person  repre- 
sented to  be  a  minister.  He  was  dressed 
like  one,  and  had  on  a  white  necktie.  She 
did  not  ask  his  name.  The  marriage  cere- 
mony was  then  perfonned  by  this  person. 
He  used  the  form  of  marriage  of  the 
Protestant  Episcopal  church.  He  inquired 
of  the  witness  if  she  would  take  th?  pris- 
oner for  her  husband,  and  she  replied  in 
the  aflirmative;  and  the  prisoner  was  asked 
if  he  would  have  her  for  his  wife,  and  upon 
his  replying  affirmatively  the  minister  de- 
clared them  man  and  wife.  The  person 
officiating  gave  her  a  certificate,  using  a 
partly  pnnted  form  and  filling  in  the  blanks 
by  writing.  The  certificate  was  taken  by 
the  prisoner,  and  put  in  his  trunk,  and  was 
afterward  seen  by  a  sister  of  the  witness, 
when  the  parties  were  living  together  as 
man  and  wife.  This  marriage  ceremony 
was  followed  by  cohabitation,  which  contin- 
ued for  about  a  year.  Held,  that  even  if  to 
constitute  a  valid  marriage  it  must  be 
solemnized  by  a  minister  or  magistrate,  the 
evidence  was  sufficient,  prima  facie,  to 
prove  a  marriage  in-  fact.  A  person  ap- 
peared in  the  character  of  a  clergyman, 
performed  the  ceremony,  and  it  was  fol- 
lowed by  cohabitation.  If  the  person  of- 
ficiating was  not  a  clergyman,  it  was  for 
the  prisoner  to  show  that  fact.  In  New 
York  there  may  be  a  valid  marriage, 
though  not  formally  solemnized  by  a  clergy- 
man or  consent  declared  before  a  magis- 
trate. And  it  was  accordingly  held  that  if 
parties  competent  to  contract,  in  the  pres- 
ence of  witnesses,  agree  together  to  b?  hus- 
band and  wife,  and  afterward  cohabit  and 
recognize  each  other  as  such,  it  is  a  suf- 
ficient marriage  to  sustain  an  indictment 
for  bigamy  in  the  event  of  one  of  the  par- 
ties having    before   that    time  married  an- 
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other,  who  is  still  liying,  and  that  it  was 
not  an  error  for  the  judge  to  instruct  the 
jury  that  if  the  prisoner  and  the  witness 
agreed,  in  the  presence  of  the  man  repre- 
sented to  be  a  minister,  to  be  man  and  wife, 
and  afterward  lived  together  as  such,  that 
was,  in  the  eye  of  the  law,  a  sufficient 
marriage  to  sustain  an  indictment  for 
bigamy,  the  fact  that  the  prisoner  had, 
before  that    time,   married    another,    and 


she  was  then  living,  being  admitted;  and 
that  it  was  of  no  consequence  whether  the 
man  represented  to  be  a  minister  was  such 
or  not:  Hayes  v.  People,  26  N.  Y.  390;  »:& 
Am.  Dec.  364. 

Proof  of  former  marriage:  See  47  Am. 
St.  Kep.  228-237,  note. 

Evidezice  of  marriage  in  criminal  cases: 
See  36  Am.  Dec.  746-751,  note;  48  Am.  Dec» 
115-117,  note. 


282.    Exceptions. 

Sec.  282.    The  last  section  does  not  extend: 

1.  To  any  person^  by  reason  of  any  former  marriage^  whose  hnsband  or  wife 
by  such  marriage  has  been  absent  for  five  successive  years  without  being  known 
to  such  person  within  that  time  to  be  living;  nor, 

2.  To  any  person  by  reason  of  any  former  marriage  which  has  been  pro- 
nounced  void,  annulled,  or  dissolved  by  the  judgment  of  a  competent  court. 

Stats.  1861,  p.  416,  sec.  121.  that  the  defendant  beUeved  his  first  wife 

Bigamy,  what  not  a  defense.— The  fact      to  be  dead    does  not    entitle    him  to  ac- 


that  a  person  believes  that  he  has  been 
divorced  from  his  first  \rife  is  no  defense 
to  a  prosecution  for  bigamy,  though  evi- 
dence of  such  fact  is  admissible  in  mitiga- 
tion of  punishment:  Russell  v.  State»  66 
Ark.  185;  74  Am.  St.  Rep.  78.    So,  the  fact 


qnittal:  Commonwealth  v.  Hayden,  l^*d 
Mass.  453;  47  Am.  St.  Rep.  468;  neither 
does  a  mistaken  belief  that  the  first  mar- 
riage was  void:  Medrano  v.  State,  31& 
Tex.  Or.'  Rep.  214;  40  Am.  St  Rep.  776. 


283.  Punishment  of  bigamy. 

Sec.  283.  Bigamy  is  punishable  by  fine  not  exceeding  two  thousand  dollars^ 
and  by  imprisonment  in  the  state  prison  not  exceeding  three  years. 

StaU.  1861,  p.  416,  sec.  1. 

284.  Marrying  a  husband  or  wife  of  another. 

Sec.  284.  Every  person  who  knowingly  and  willfully  marries  the  husband 
or  wife  of  another,  in  any  case  in  which  such  husband  or  wife  would  be  pun- 
ishable under  the  provisions  of  this  chapter,  is  punishable  by  fine  not  less  than 
t\*o  thousand  dollars,  or  by  imprisonment  in  the  state  prison  not  exceeding 

I 

der  section  122,  quoted  supra,  defeat  the^ 
prosecution  by  proof  of  such  earlier  mar- 
riage; therefore  the  word  "unmarred"  was 
omitted.  It  may  be  remarked  that  by  sec- 
tion G54,  post,  it  is  provided  that  where 
an  act  or  omission  is  made  punishable  in 
different  ways  by  different  provisions  of 
this  code,  it  may  be  punished  under  either 
of  said  proTisions,  but  not  under  more  than 
one;  therefore,  under  the  above  sections,  a 
person  supposed  to  be  married,  and  charged 
with  marrying  the  husband  or  wife  of  an- 
other, may  be  indicted  either  for  bigamy, 
under  section  281,  or  for  the  felony  pro- 
hibited by  section  284,  according  as  it  may 


three  years. 

"Stats.  1861,  p.  415,  eec.  122,  modified. 
This  section,  as  it  existed,  applied  only  to 
unmarried  persons,  the  idea  being,  doubt- 
less, that  a  married  person  who  knowingly 
marries  the  husband  or  wife  of  another  is 
punishable  for  the  higher  offense  of  bigamy 
by  reason  of  his  or  her  own  previous  mar- 
riage. But  to  sustain  a  prosecufon  for 
bigamy,  the  people  must  be  prepared  to 
prove  the  first  marriage  of  the  accused.  A 
case  might  aris^e  in  which  a  married  per- 
son contracting  a  marriage  with  a  husband 
or  wife  of  another  might  escape  an  indict- 
ment for  bigamy  for  want  of  evidence  of 
an  earlier  marriage,  and  yet,  if  indicted  un- 
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be  easiest  to  prove  the  former  marriage  of      whom  the  accused  has  now  intermarried" i 
the  accused  or    that  of    the  person  with      Commissioners'  note. 

285.  Incest. 

Sec.  285.  Persons  being  within  the  degrees  of  consanguinity  within  which 
marriages  are  declared  by  law  to  be  incestuous  and  void,  who  intermarry  with 
each  other,  or  who  commit  fornication  or  adultery  with  each  other,  are  punish- 
able by  imprisonment  in  the  state  prison  not  exceeding  ten  years. 

Incestuous   marriages.— "Marriages   be-  •   Tenn.   152;    49    Am.   St.    Rep.    926;    and 


tween  parents  and  children,  ancestors  and 
descendants  of  every  degree,  and  between 
brothers  and  sisters  of  the  half  as  well  a9 
the  whole  blood,  and  between  uncles  and 
nieces,  or  aunts  and  nephews,  are  inces- 
tuous and  void  from  the  beginniug,  whether 
the  relationship  is  legitimate  or  illegiti- 
mate": Civ.  Code,  sec.  59.  The  fact  that 
the  crime  of  incest  may  be  a  joint  offense 
does  not  preclude  an  indictment  or  in- 
formation against  one  of  the  parties,  and 
his  trial  and  conviction  for  the  offense: 
People  V.  Patterson,  102  Cal.  239.  Suf- 
ficiency of  indictment:  People  v.  Patter- 
son, 102  CW.  239;  People  v.  Kaiser,  119 
Cal.  456.  The  fact  that  the  crime  com- 
mitted also  included  the  crime  of  rape  does 
not  preclude  the  defendant's  trial  for  in- 
cest: People  V.  Kaiser,  119  Cal.  456.  At- 
tempt to  commit  incest:  People  v.  Gleason, 
99  Cal.  359;  37  Am.  St.  Rep.  56.  Evidence: 
See  People  v.  Benoit,  97  Cal.  249;  People  v. 
Kaiser,  119  Cal.  456. 

Sister,  as  used  in  a  statute  defining  in- 
cest, includes  half-sister:  Shelly  v.  State,  95 


brother  includes  a  brother  of  the  half 
blood:  State  v.  Wyman,  59  Vt.  527;  59  Am. 
Rep.  753. 

The  consent  of  both  parties  is  not  essen- 
tial to  the  crime  of  incest:  Smith  v.  State, 
108  Ala.  1;  54  Am.  St.  Rep.  140.  If  the^ 
parties,  being  within  the  degree  of  con- 
sanguinity within  which  marriage  is  pro- 
hibited, have  sexual  intercourse,  he  ia 
guilty  of  incest,  whether  the  intercourse 
was  with  or  without  her  consent:  State  v. 
Nugent,  20  Wash.  522;  72  Am.  St.  Rep. 
133.  A  woman  who  consents  to  the  crime 
of  iflbest  is  an  accomplice,  whose  testimony 
must  be  corroborated  to  warrant  a  convic- 
tion: Shelly  V.  State,  95  Tenn.  152;  49  Am. 
St.  Rep.  926;  Stewart  v.  Stote,  35  Tex.  CY. 
Rep.  174;  60  Am.  St.  Rep.  35.  It  is  other- 
wise if  she  is  the  victim  of  threats,  undue 
influence,  or  force:  Smith  v.  State,  108  Ala. 
1;  54  Am.  St.  Rep.  140;  Shelley  v.  State,  95 
Tenn.  152;  49  Am.  St.  Rep.  926. 

Person   solemnizing   incestuous   mar- 
riage, how  punished:  Sec.  359,  post. 


286.  Crime  ag^ainst  nature. 

Sec.  286.  Every  person  who  is  guilty  of  the  infamous  crime  against  nature 
committed  with  mankind  or  with  any  animal  is  punishable  by  imprisonment  in 
the  state  prison  not  less  than  five  yearr. 


Assault  to  commit  crime  against  na- 
ture: See  sec.  220,  and  note. 

Simple  assault  is  not  an  element  of  the 
crime  against  nature,  if  the  act  is  not  com- 
mitted with  or  upon  a  human  being,  or  if 
dene  or  attempted  with  the  consent  of  the 
other  party:  People  v.  Hickey,  109  Cal.  275. 

Generally  .—Naming  the  person  upon 
whom  the  crime  was  committed  by  name 


and  surname  sufficiently  states  that  the 
crime  was  committed  by  a  human  being: 
People  V.  Moore,  103  Cal.  508.  The  charge 
is  not  sustained  by  proof  of  a  carnal  assault 
upon  a  human  being  not  made  per  anum: 
People  V.  Boyle,  116  Cal.  658. 

Sodomy  with  a  woman:  See  Lewis  v: 
State,  36  Tex.  Cr.  Rep.  37;  61  Am.  S>t. 
Rep.  831. 


287.  Penetration  sufficient  to  complete  the  crime. 

See.  287.     Any  sexual  penetration,  however  slight,  is  sufficient  to  eomplcto 

the  crime  against  nature. 
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f  §  288-291  Penal  Code.        *  [Part  I,  Title  IX, 

288.  LasomooB  acts  with  ohilcL 

Sec.  288.  Any  person  who  shall  willfully  and  lewdly  commit  any  lewd  or 
lascivious  act  other  than  the  acts  constituting  other  crimes  provided  for  in  part 
II  of  this  code  upon  or  with  the  body,  or  any  part  or  member  thereof,  of  a 
■child  under  the  age  of  fourteen  years,  with  the  intent  of  arousing,  appealing 
to,  or  gratifying  the  lust  or  passions  or  sexual  desires  of  such  person  or  of  such 
<jhild,  shall  be  guilty  of  a  felony  and  shall  be  imprisoned  in  the  state  prison  not 
less  than  one  year.  [Amendment,  approved  March  23,  1901;  Stats.  1901,  p. 
•630;  took  effect  immediately.] 


•    CHAPTER  VI. 

VIOLATING  SEPULTURE  AND  THE  REMAINS  OF  THE  DEAD. 

Sec.  200.  Unlawful  mutilation    or    removal  of  dead  bodies. 

Sec.  201.  Unlawful  removal  of  dead  body  from  grave  for  dissection,  etc. 

Sec.  292.  Who  are  charged  with  the  duty  of  buriaL 

Sec.  293.  Punishment  for  omitting  to  bury. 

Sec.  204.  Who  are  entitled  to  custody  of  a  body. 

Sec.  205.  Arresting  or  attaching  a  dead  body. 

Sec.  290.  Defacing  tombs  and  monuments. 

Sec.  297.  Unlawful   interments.        § 

1290.  TJnlawf ul  mutilation  or  remoyal  of  dead  bodies. 

Sec.  290.  Every  person  who  mutilates,  disinters,  or  removes  from  the  place 
-of  sepulture  the  dead  body  of  a  human  being  without  authority  of  law,  is  guilty 
of  felony.  But  the  provisions  of  this  section  do  not  apply  to  any  person  who 
removes  the  dead  body  of  a  relative  or  friend  for  reinterment. 

See  "an  act  to  protect  public  health  among  all  civilised  nations  been  regarded 

from  infection  caused    by  exhumation  and  as  a  proper  subject  of  local  regulation.    It 

removal  of    the  remains  of    deceased  per-  is  founded  upon  the  law  of  self-protection." 

sous'':  Stats.  1877-78,  p.  1050.  This  act  does  not  repeal  section  290.    Both 

Disinterment    of    bodies.— The    act  of  are  to  be    read    together,  and    an    indict- 

1878,  above    referred   to,  was  brought  for  raent  w^hich  charges  the  defendant  with  the 

the  examination  of  the  United  States  cir-  crime  of   "yiolating  sepulture,"   committed 

cuit  court  lor  the  district  of  California,  in  as  follows,  stating   the    facts,  is    sufficient: 

In  re  Wong    Yung    Quy,  6  Saw.  442.    The  People  v.  Dalton,  58  Cal.  226. 

decision  upheld  the  validity  of  the  law.    In  Bodies  not  to  be  removed  without  per- 

a    carefully    prepared    opinion,    the    court  mit:  Pol.  Code,  sec.  8027. 

summarized  the  law  on  the  police  power  of  Indictment  under  this  section:  See  Pco- 

the  state  in  regard  to  the  disposal  of  the  pie  v.  Dalton,  58  Cal.  226. 

remains  of  deceased  persona  in  the  follow-  Unlawful   removal    or    mutilation   of 

ing  plain  words:  "The  matter  of  the  burial  dead  bodies:  See  82   Am.    Dec.   515,   51G, 

and  exhumation  of  the  dead,  with  a  view  note;  75  Am.  St.  Bep.  426-430. 
to  sanitary  objects,  has    in    all    times  and  . 


291.  TJnlawf nl  removal  of  dead  body  from  g^raye  for  diflsection,  etc. 

Sec.  291.  Every  person  Vho  removes  any  part  of  the  dead  body  of  a  human 
being  from  any  grave  or  other  place  where  the  same  has  been  buried,  or  from 
sny  place  where  the  same  is  deposited  while  awaiting  burial,  with  intent  to  sell 
the  same  or  to  dissect  it,  without  authority  of  law,  or  from  malice  or  wanton- 
ness, is  punishable  by  imprisonment  in  the  state  prison  not  exceeding  five  years. 
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Bemoval  of  dead  bodies:  See  the  case 
of  In  re  Wong  Yung  Quy,  0  Saw.  442, 
cited  above;  notes,  82  Am.  Dec.  515;  75  Am. 
St.  Rep.  426-130. 

"This  section  embraces  the  removal  of  a 
part  only  of  the  remains  of  a  deceased  per- 
son, and  the  removal  of  remains  while  yet 
unbnried.  In  Regina  Vi  Sharpe,  40  Eng. 
L.*&  £q.  581,  it  appeared  that  the  prisoner 
had,  without  leave,  entered  a  burying- 
ground,  and  without  authority  from  the  cus- 
todians had  disinterred  a  corpse  and  re- 
moved it.  The  removal  was  conducted  in  a 
proper  manner,  the  corpse  was  that  of  the 
prisoner's  mother,  and  his  motive  for  the 
removal  was  to  bury  her  remains  in  a 
churchyard  with  the  body  of  his  father, 
then  recently  deceased.  Held,  that  the  dis- 
interment was  a  misdemeanor.  The  mere 
fact  that  the  defendant  acted  from  praise- 
worthy    motives  was   no    defense.    Neither 


does  the  English  law  recognize,  the  right  of 
any  one  child  to  the  corpse  of  its  parent. 
It  recognized  no  property  in  a  corpse.  Nor 
will  relationship  Justify  the  taking  of  a 
corpse  away  from  the  grave  where  it  haa 
been  buried.  The  section  in  the  text  has 
regard  to  the  motives  from  which  the  act  ia 
done,  and  leaves  a  disinterment  to  pasa 
without  criminal  punishment,  if  the  un- 
worthy motives  specified  in  the  section  are 
not  proved  to  have  actuated  the  defendant, 
and  if  there  was  nothing  in  the  manner  of 
performing  it  amounting  to  an  offense  un- 
der other  provisions  of  the  code":  Commis* 
sioners'  note. 

An  attempt  to  dispose  of  and  sell,, 
without  authority,  a  dead  body,  is  a  mis- 
demeanor and  indictable  at  the  common 
law  ThompEon  v.  State,  105  Tenn.  177;  80 
Am.  St.  Rep. 


292.  Who  are  charged  with  the  duty  of  burial. 

Sec.  292.  The  duty  of  burying  the  body  of  a  deceased  person  dcTolves  upon 
the  persons  hereinafter  specified: 

1.  If  the  deceased  was  a  married  woman,  the  duty  of  burial  devolves  upon 
her  husband; 

2.  If  the  deceased  was  not  a  married  woman,  but  left  any  kindred,  the  duty 
of  burial  devolves  upon  the  person  or  persons  in  the  same  degree  nearest  of  kin 
to  the  deceased,  being  of  adult  age  and  within  this  state,  and  possessed  of  suffi- 
cient means  to  defray  the  necessary  expenses; 

3.  If  the  deceased  left  no  husband  nor  kindred  answering  the  foregoing  de- 
scription, the  duty  of  burial  devolves  upon  the  coroner  conducting  an  inquest 
upon  the  body  of  the  deceased,  if  any  such  inquest  is  held;  if  there  is  none, 
then  upon  the  persons  charged  with  the  support  of  the  poor  in  the-  locality  in 
which  the  death  occurs; 

4.  In  case  the  person  upon  whom  the  duty  of  burial  is  cast  by  the  foregoing 
provisions  omits  to  make  such  burial  within  a  reasonable  time,  the  duty  devolves 
upon  the  person  next  specified;  and  if  all  omit  to  act,  it  devolves  upon  the 
tenant;  or  if  there  is  no  tenant,  upon  the  owner  of  the  premises  or  master;  or 
if  there  is  no  master,  upon  the  owner  of  the  vessel  in  which  the  death  occurs  or 
the  body  is  found. 

293.  Pimishment  for  omitting  to  bury. 

Sec.  293.  Every  person  upon  whom  the  duty  of  making  burial  of  the  remains 
of  a  deceased  person  is  imposed  by  law,  who  omits  to  perform  that  duty  within 
a  reasonable  time,  is  guilty  of  a  misdemeanor;  and  in  addition  to  the  punish- 
ment prescribed  therefor,  is  liable  to  pay  to  the  person  performing  the  duty  in 
his  stead  treble  the  expenses  incurred  by  the  latter  in  making  the  burial,  to  be 
recovered  in  a  civil  action. 

See  note  82  Am.  Dec.  511,  512. 


in 
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[Part  I,  Title  IX, 


204.  Who  are  entitled  to  custody  of  a  body. 

Sec.  294.  The  person  charged  by  law  with  the  duty  of  burying  the  body  of 
a  deceased  person  is  entitled  to  the  custody  of  such  body  for  the  purpose  of 
burying  it;  except  that  in  the  case  in  which  an  inquest  is  required  by  law  to  be 
held  upon  a  dead  body  by  a  coroner,  such  coroner  is  entitled  to  i^s  custody 
until  such  inquest  has  been  completed. 

Possession  of  dead  body,  who  entitled  to  before  and  after  burial:  See  notes,  75  Amt 
fit.  Rep.  424-426;  82  Am.  Dec.  510-512. 

295.  Arresting  or  attaching  a  dead  body. 

Sec.  295.  Every  person  who  arrests  or  attaches  any  dead  body  of  a  human 
being,  upon  any  debt  or  demand  whatever,  or  detains  or  claims  to  detain  it  for 
any  debt  or  demand,  or  upon  any  pretended  lien  or  charge,  is  guilty  of  a  mis- 
demeanor. 


The  commissioners'  note,  as  follows,  has 
peculiar  interest:  "The  four  preceding  sec- 
tions are  taken  from  the  New  York  Penal 
Code,  sections  352,  353,  354,  359,  and 
were  deemed  necessary  when  such  notices 
as  the  following    appeared    in  our  papers: 


'A  Chinaman,  arreted  some  days  since  for 
dumping  the  dead  bodies  of  his  country- 
women on  the  streets,  instead  of  burying 
them,  pleaded  gui'ty  to  the  offense  against 
the  common  law*:  'Sacramento  Union,*  Oct. 
11,  1870." 


296.  Defacing  tombs  and  monuments.  t 

Sec.  296.  Every  person  who  willfully  and  ihaliciously  defaces,  breaks,  de- 
stroys, or  removes  any  tomb,  monument,  or  gravestone,  ei:ected  to  any  deceased 
person,  or  any  memento  or  memorial,  or  any  ornamental  plant,  tree,  or  shrub, 
appertaining  to  the  place  of  burial  of  a  human  being,  or  who  shall  mark,  deface, 
injure,  destroy,  or  remove  any  fence,  post,  rail,  or  wall  of  any  cemetery  or 
graveyard,  is  guilty  of  a  misdemeanor. 


"The  preceding  section  is  based  upon  sec- 
tion 2  of  the  act  to  protect  the  bodies  of 
deceased  persons,  etc.  (Stats.  1854,  20), 
and  an  act  to  protect  cemeteries  in  Nevada 
county  (StatQ.  1868,  26),  and  embraces  all 
the  material  provisions  thereof.  See  other 
provisions  regarding  burial  and  registering 


same:  Cal.    Pol.    Code,    sfecs.    8074-3082"; 
Commissioners'  note. 

Damages  for  injury  to  gravestone:  See  Ja- 
cobus V.  Congregation  etc.,  107  Ga.  618;  73 
Am.  St.  Rep.  141;  Mitchell  v.  Thome,  134 
N.  Y.  536;  30  Am.  St.  Hep.  699. 


297.  Unlawful  interments. 

Sec.  297.  Eyery  person  who  shall  bury  or  inter,  or  cause  to  be  buried  or 
interred,  the  dead  body  of  any  human  being,  or  any  human  remains,  in  any 
place  within  the  corporate  limits  of  any  city  or  town  in  this  state,  or  within  the 
corporate  limits  of  the  city  and  county  of  San  Francisco,  except  in  a  cemetery 
or  place  of  burial,  now  existing  under  the  laws  of  this  state,  and  in  which  inter- 
ments have  been  made,  or  that  is  now  or  may  hereafter  be  established  or  organ- 
ized by  the  board  of  supervisors  of  the  county,  or  city  and  county,  in  which 
such  city  or  town,  or  city  and  county,  is  situate,  shall  be  guilty  of  a  misde- 
meanor. [New  section,  approved  March  30,  1874;  Amendments  1873-74,  458; 
took  effect  from  passage.] 
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CHAPTEE  Vn. 

OF  CRIMES  AGAINST  RELIGION  AND  CONSCIENCE,  AND  OTHER  OFFENSES  AGAINST 

GOOD  MORALS. 

Sec.  290.  Sunday  amusement,  where  liquors  are  sold.  [Repealed.! 

Sec  300.  Keeping  open  places  of  business  on  Sunday.  [Repealed.] 

Sec.  301.  Limitation  on  operation  of  preceding  section*  [Repealed.] 

Sec.  302.  Disturbing  religious  meetings. 

Sec.  303.     Sale  of  liquors  at  theaters,  and  employing    women  to    sell    liquors  thereat 

« 

[Repealed.] 
Sec.  304.     Selling  liquors  at  camp-meeting. 
Sec.  305.    Limitation  of  preceding  section. 
Sec.  306.'   Females  exhibited  in  public  places.    [Repealed.] 
Sec.  307.    Keepmg  or  resorting  to  place  where  opium  is  used. 
Sec.  308.    Selling  tobacco  to  minor.s. 
Sec.  309.    Admission  of  minor  to  p'ace  of  prostitution. 
Sec.  310%.  Barber   shops   open  on    Sunday.     [Repealed.] 

299.  Snnday  amusement  where  liquors  are  sold. 

[Section  299  was  repealed  by  the  act  of  February  8,  1883;  Statutes  and 
Amendments  1883,  1.] 

Sunday  laws.— The  legislature  may  pro-  law  which  prohibits  a  certain  class  from 

hibit  all  persons  from  keeping  open  their  carrying  on  'their    business    on    Sunday  is 

places   of  business   on   Sunday.    Such  laws  special  and  unconstitutional:  People  v.  Wea- 

are  constitutional:  £x    parte    Andrews,    18  terfield,  55  Cal.  550;  36  Am.  Kep.  47. 
Cal.  678;  Ex  parte    Bird,    19  Cal.  130.    A 

300.  Keeping  open  places  of  business  on  Sunday. 

[Section  300  was  repealed  by  the  act  of  February  8,  1883;  Statutes  and 
Amendments  1883,  1.] 

301.  Limitation  on  operation  of  preceding  section. 

[Section  301  was  repealed  by  act  of  February  8,  1883;  Statutes  and  Amend- 
ments 1883,  1.] 

302.  Disturbing  religious  meetings. 

Sec.  302.  Every  person  who  willfully  disturbs  or  disquiets  any  assemblage 
of  people  met  for  religious  worship,  by  profane  discourse,  rude  or  indecent 
behavior,  or  by  any  unnecessary  noise,  either  within  the  place  where  such  meet- 
ing is  held,  or  so  near  it  as  to  disturb  the  order  and  solemnity  of  the  meeting, 
is  guilty  of  a  misdemeanor.  [Commissioners'  Amendment,  approved  March  16, 
1901;  took  effect  July  1,  1901.] 

303.  Sale  of  liquors  at  theaters,  and  employing  women  to  sell  liquors  thereat. 

[Section  303  was  repealed  by  act  approved  March  16,  1901;  Commissioners' 
Amendment;  took  effect  July  1,  1901.] 

The  commisBioners   recommended   the  Cnl.  702;  Ex  parte  Maguire,  57  Cal.  604;  40 

repeal  of    this  section    as    unconstitutional,  Am.  Rep.  125;    Cal.    Const.,    sec.    18,  art. 

citing  Ex  parte  Maguire,  57  Cal.  60i;  40  XXII. 
Am.  Kep.  125.  Special  acts.— Sale  of  liquors  on  election 

Stats.   18C3,   p.  252.   sec.   3.  days:  Act  in  effect    March  7,  1874;    Stats. 

See  Ex   parte    Smith    and    Keating,    38  1873-74,  297.    Sale  of  liquors  at  state  capi- 
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tol:  Act    in    effect  April  16,    1880;    Stats.         Special  laws    respecting    female    em- 
1880.  p.  273.  ployees:  See  62  Am.  St.  Rep.  176-182,  note. 

304.  Selling  liquors  at  camp-meeting. 

Sec.  304.  Every  person  who  erects  or  keeps  a  booth,  tent,  stall,  or  other 
contrivance  for  the  purpose  of  selling  or  otherwise  disposing  of  any  wine,  or 
spirituous  or  intoxicating  liquors,  or  any  drink  of  which  wines,  spirituous  or 
intoxicating  liquors  form  a  part,  or  for  selling  or  otherwise  disposing  of  any 
article  of  merchandise,  or  who  peddles  or  hawks  about  any  such  drink  or  arti- 
cle, within  one  mile  of  any  camp  or  field  meeting  for  religious  worship,  during 
the  time  of  holding  such  meeting,  is  punishable  by  fine  of  not  less  than  five  nor 
more  than  five  hundred  dollars. 

Stats.  1859,  p.  1S8,  sec.  1. 

305.  Limitation  of  preceding  section. 

Sec.  305.  The  provisions  of  the  preceding  section  do  not  apply  to  -any  per- 
son carrying  on  a  regular  business  in  the  sale  of  liquors  or  other  articles,  which 
business  was  established  prior  to  the  appointment  of  the  meeting  referred  to  in 
such  section. 

Stats.  1859,  p.  188,  pec.  1. 

306.  Females  exhibited  in  public  places. 

[Section  306  was  repealed  by  act  approved  March  16,  1901;  Commissioners* 

Amendments;  took  eflfect  July  1,  1901.] 

The  commissioners  recommended  the      citing  Ex  parte  Maguire,  57  Cal.  604;  40 
repeal  of    this    section  as  ttnconstitutioaal,      Am.  Rep.  125. 

307.  Keeping  or  resorting  to  place  where  opium  is  used. 

Sec.  307.  Every  person  who  opens  or  maintains,  to  be  resorted  to  by  other 
persons,  any  place  where  opium  or  any  of  its  preparations  is  smoked  or  other- 
wise used  at  such  place,  and  every  person  who  visits  or  resorts  to  any  such  place 
for  the  purpose  of  smoking  opium  or  any  of  its  said  preparations,  is  guilty  of  a 
misdemeanor,  and  pxmishable  by  a  fine  not  exceeding  five  hundred  dollars,  or 
imprisonment  in  the  county  jail  not  exceeding  six  months,  or  by  both  such  fine 
and  imprisonment.  [Commissioners^  Amendment,  approved  March  16,  1901; 
took  effect  July  1, 1901.] 

"Stats.  1860,  p.  86,  sec.  2;  1863,  p.  253,  Commissioners*  note.— "The  amendment 

sec.  3.    For  a  full  diflcusalon  of  the  con&ti-  is    intended     to     reach     and     subject    to 

tntional    and    other  questions  incidentally  punishment    persons  who    keep    places    re- 

arising    under    this    chapter,  see   Kz  parte  sorted  to  for  the  purpose  of  smoking  opium 

Keatinjir,  38  Cal.  702  et  seq/':  Commission-  and  its  preparations,  whether    or    not  any 

ers*  note  to  the  original  section.  sales  thereof  are  made  thereat." 

Section  307  was  first  amended  by  act  ap-  An  ordinance  of  the  city  of  Stockton 
proved  March  10,  1874;  Amendments  1873-  punishing  the  sam^  acts  as  are  punishable 
74,  p.  459;  took  effect  sixtieth  day  from  under  this  section  was  held  void  as  in  con- 
passage,  and  afterward  repealed  by  act  ap-  flict  with  the  general  law:  In  re  Sic,  73  Cal. 
proved  March  30,  1874;  Amendments  1873-  142. 
74,  461;  took  effect  sixtieth  day  from  pas- 
sage. 
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308.  Selling  tobacco  to  minors. 

Sec.  308.  Every  person  who  sells  or  gives  or  furnishes  in  any  way  to  another 
who  is  in  fact  nnder  the  age  of  sixteen  years,  any  tobacco,  or  preparation  of 
tobacco,  is  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be  pun- 
ished by  a  fine  not  exceeding  one  hundred  dollars;  provided,  however,  that  this 
section  shall  not  be  deemed  to  apply  to  articles  furnished  on  prescriptions  from 
physicians  authorized  by  law  to  practice  medicine,  nor  to  persons  who  supply 
such  articles  to  their  own  children,  nor  to  sales  made  to  such  minors  upon  the 
written  consent  of  the  parents  or  guardians  of  such  minors  first  obtained  in 
writing  by  the  vender.  [New  section,  in  effect  sixty  days  from  March  10,  1891; 
Stats.  1891,  p.  64.] 

Ignorance  of  minority. — One  who  sel's  faith  and  honest  intention  should  be  consid- 

liqnor  to  a  minor,  though   innocently  ignor  ered  in  mitigation  of  the  penalty:  State  v. 

rant  of  the  fact,  incurs  the  penalty  of  the  Sasse,  6  S.  Dak.  212;  55  Am.  St.  Rep.  834; 

law  prohibiting  such  sales,  even  where  the  Redmond  t.  State,  36  Ark.  58;  38  Am.  Rep. 

purchaser  makes  affidavit  that  he  is  over  24.    Compare  Farrell  v.  State,  32  Ohio  St. 

twenty-one  years  old;  but  evidence  of  good  456;  30  Am.  Rep.  614. 

309.  Admission  of  minors  to  place  «of  prostitntion. 

Sec.  309.  Any  proprietor,  keeper,  manager,  conductor,  or  person  having  the 
control  of  any  house  of  prostitution,  or  any  house  or  room  resorted  to  for  the 
purpose  of  prostitution,  who  shall  admit  or  keep  any  minor  of  either  sex  there- 
in; or  any  parent  or  guardian  of  any  such  minor,  who  shall  admit  or  keep  such 
minor,  or  sanction  or  connive  at  the  admission  or  keeping  thereof,  into  or  in 
any  such  house  or  room — shall  be  guilty  of 'a  misdemeanor.  [New  section, 
approved  April  12,  1880;  Amendments  1880,  35  (Ban.  ed.  202);  took  effect  im- 
mediately.] 

310|.  Barber  shops  open  on  Sunday. 

[Section  310^  was  repealed  by  act  approved  March  16,  1901;  Commissioners* 
Amendment;  took  effect  July  1,  1901.] 

The  commiBsioners  recommended  the  repeal  of  this  section  as  unconstitutional,  cit- 
ing £z  parte  Jentzsch,  112  Cal.  648. 


CHAPTER  VIII. 

INDECENT  EXPOSURE,  OBSCENE  EXHIBITIONS,  BOOKS,  AND  PRINTS,  AND  BAV7DY 

AND  OTHER  DISORDERLY  HOUSES. 

Sec.  311.  Indecent  exposures,  exhibitions,  and  pictures. 

Sec.  312.  Seizure  of  indecent  articles  authorized. 

Sec.  313.  Their  character  to  be  summarily  determined. 

Sec.  314.  Their  destruction. 

Sec.  315.  Keeping  or  re<?iding  in  a  house  of  ill-fame. 

Sec.  316.  Keeping  disorderly  houses. 

Sec.  317.  Advertising  to   produce  miscarriage. 

Sec.  318.  Enticing  to  place  of  gambling  or  prostitution. 

311.  Indecent  exposures,  exhibitions,  and  pictures. 

Sec.  311.    Every  person  who  willfully  and  lewdly  either: 
1.  Exposes  his  person,  or  the  private  parts  thereof,  in  any  public  place,  or  in 
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any  place  where  there  are  present  other  persons  to  be  oflEended  or  annoyed  there* 
by;  or, 

2.  Procures,  counsels,  or  assists  any  person  so  to  expose  himself,,  or  to  take 
part  in  any  model  artist  exhibition,  or  to  make  any  other  exhibition  of  himself 
to  public  view,  or  to  the  view  of  any  number  of  persons,  such  as  is  offensive  to 
decency,  or  is  adapted  to  excite  to  vicious  or  lewd  thoughts  or  acts;  or, 
<  3.  Writes,  composes,  stereotypes,  prints,  publishes,  sells,  distributes,  keeps 
for  sale,  or  exhibits  any  obscene  or  indecent  writing,  paper,  or  book;  or  designs, 
copies,  draws,  engraves,  paints,  or  otherwise  prepares  any  obscene  or  indecent 
picture  or  print;  or  molds,  cuts,  casts,  or  otherwise  makes  any  obscene  or  inde- 
cent figure;  or, 

4.  Writes,  composes,  or  publishes  any  notice  or  advertisement  of  any  such 
writing,  paper,  book,  picture,  print,  or  figure;  or, 

6.  Sings  any  lewd  or  obscene  song,  ballad,  or  other  words,  in  any  public 
place,  or  in  any  place  where  there  are  persons  present  to  be  annoyed  thereby; 
— Is  guilty  of  a  misdemeanor.  [Amendment,  approved  March  30, 1*874;  Amend- 
ments 1873-74,  429;  took  effect  July  1,  1874.] 

"This  and    the  three  succeeding  sectionn      of  hi8>  private    parts    to    one  woman  only. 


are  based  upon  an  act  relative  to  obscene 
and  lewd  publications  (Stats.  1859,  297), 
and  an  act  relative  to  injurious  publications 
(Stats.  1858.  ?04),  extended  to  embrace 
cases  not  included  within  those  ac's,  but 
which  deserve  like  punishments,  and  fol- 
low the  language  of  the  New  York  Penal 
Code,  sections  363,  3(55,  3o6":  Commission- 
ers' note. 

The  amendment  omitted  for  subdivision  4, 
the  clause  "or  any  notice  or  advertisement 
for  producing  or  facilitating  a  miscarriage." 
Such  an  offense  is  made  a  felony  in  section 
317. 

Public  indecency.— By  the  common  law, 
any  grossly  scandalous  and  public  indecency 
was  indictable,  and  punishable  by  fine  and 
imprisonment:  4  Blackstone's  Commentaries, 
41.  The  common  law  is  the  guardian  of  the 
morals  of  the  people,  and  their  protection 
against  offenses  notoriously  against  public 
decency  and  good  morals:  Grisham  v. 
Gtnte,  2  Yerg.  588.  The  singing  in  public 
of  obscene  songs,  or  like  indecency  in  words, 
Is  punishable:  Bell  v.  State,  1  Swan,  42; 
State  V.  Appling,  25  Mo.  315;  09  Am.  D«?c. 
409.  But  see  the  case  of  McJunkins  v. 
State,  10  Ind.  140. 

kSpo.  generally,  Commonwealth  v.  Holmes, 
17  Mass.  330;  Regiua  v.  Watson,  2  Cox  G. 
C.  370;  Reffina  v.  Webb,  3  Cox  C.  C.  183; 
llegina  v.  Orchard,  3  Cox  C.  C.  248. 

Indecent  exposure.— Exposure  by  a  man 


with  solicitation  for  sexual  intercourse,  is 
open  and  gross  lewdness  and  lascivious  b2- 
havior,  for  which  an  indictment  wi  1  lie: 
State  V.  Millard,  18  Vt.  543;  40  Am.  Dec. 
170.  So  is  indecent  exi'osure  of  his  person 
by  a  man  in  a  house  to  a  girl  eleven  years 
old:  Commonwealth  v.  Wardell,  128  Mass. 
52;  35  Am.  St.  Rep.  357.  An  act  of  lewd- 
ness is  open  though  committed  in  a  private 
place  and  in  the  presence  of  but  one  person, 
as  a  child  of  tender  years:  State  v.  Juneau, 
88  Wis.  180;  43  Am.  St.  Rep.  877. 

Obscene  pictures.— The  exhibition  of  ob- 
scene pictures  is  an  offense  indictable  at 
the  common  1/iw:  Commonwealth  v.  Sharp- 
less,  2  Serg.  &  R.  91;  7  Am.  Dec.  632.  A 
photographer  who  takes  a  picture  of  nude 
women  and  delivers  it  to  them,  receiving 
pay  therefor,  may  be  convicted  under  a 
statute  making  it  a  crime  to  eell  obscene 
photographs:  State  v.  Doty,  103  Iowa,  699; 
04  Am.  St.  Rep.  205.  A  ncgalive  from 
which  an  obscene  picture  may  be  made  is 
a  picture,  and  sitting  for  such  negative  is 
procuring  it:  People  v.  Ketch um,  103  !Mich. 
443;  50  Am.  St.  Rep.  383.  An  indictment 
for  printing  and  publishing  obscene  pictures 
of  naked  girls  is  not  sustained  by  proof  of 
printing  and  publshinc  pctue^  of  girls 
naked  only  above  the  waist:  Common- 
wealth v.  Dejardin,  120  Mass.  46;  30  Am, 
Rep.  052. 
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312.  Seizure  of  indecent  articles  authorized. 

Sec.  313.  Every  person  who  is  authorized  or  enjoined  to  arrest  any  person  for 
a  violation  of  subdivision  three  of  the  last  section  is  equally  authorized  and 
enjoined  to  seize  any  obscene  or  indecent  writing,  paper,  book,  picture,  print,  or 
figure  found  in  possession  or  under  the  control  of  the  person  so  arrested,  and 
to  deliver  the  same  to  the  magistrate  before  whom  the  person  so  arrested  is 
required  to  be  taken. 

313.  Their  character  to  be  summarily  determined. 

Sec.  313.  The  magistrate  to  whom  any  obscene  or  indecent  writing,  paper, 
book,  picture,  print,  or  figure  is  delivered,  pursuant  to  the  foregoing  section, 
must,  upon  the  examination  of  the  accused,  or  if  the  examination  is  delayed  or 
prevented,  without  awaiting  such  examination,  determine  the  character  of  such, 
writing,  paper,  book,  picture,  print,  or  figure,  and  if  he  finds  it  to  be  obscene 
or  indecent  he  must  deliver  one  copy  to  the  district  attorney  of  the  county  in 
which  the  accused  is  liable  to  indictment  or  trial,  and  must  at  once  destroy  all 
the  other  copies. 

314.  Their  destruction. 

Sec.  314.  Upon  the  conviction  of  the  accused  and  after  the  time  for  appeal 
has  expired,  such  district  attorney  must  cause  any  writing,  paper,  book,  picture, 
print,  or  figure,  in  respect  whereof  th«  accused  stands  convicted,  and  which  re- 
mains in  the  possession  or  under  the  control  of  such  district  attorney,  to  be  de- 
stroyed. [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 

TMs    section    contains    the     provisions    originally  embraced  in  section  502. 

315.  Keeping  or  residing  in  a  house  of  ill-fame. 

Sec.  315.  Every  person  who  keeps  a  house  of  ill-fame  in  this  state,  resorted 
to  for  the  purposes  of  prostitution  or  lewdness,  or  who  willfully  resides  in  such 
house,  is  guilty  of  a  misdemeanor;  and  in  all  prosecutions  for  keeping  or  resort- 
ing to  such  a  house  common  repute  may  be  received  as  competent  evidence  of 
the  character  of  the  house,  the  purpose  for  which  it  is  kept  or  used,  and  the 
•character  of  the  women  inhabiting  or  resorting  to  it.  [Commissioners'  Amend- 
ment, approved  March  16, 1901;  took  effect  July  1,  1901.] 

Commissioners'  note.— "The  amendment  admit  one  or  many  men  to  an  illicit  cohabi- 

adds  a  clause  taken  from    the  Statute  of  tation  with  her:  State  v.  Evans,  5  Ired.  G03. 

187^74,  page  84,  making  the  reputation  of  A  man  who  allows  other  men  to  visit  his 

the  house  evidence  of  its  character  and  that  house  to  have    intercourse  with    his   wife 

of  the  women  resorting  to  it."  keeps  a  house  of  ill-fame:  State  v.  Yoiinp:. 

Stats.  1855,  76,  sec.  1.  00  Iowa,  202;  59  Am.  St.  l^ep.  371.    It  is 

A  house  of  ill-fame  is  defined  to  be  a  not  necessary  that  a  house  should  have  the 

bawdy-house,  a  house  kept  for  the  resort  reputation  of  being  a  house  of  ill-fame,  if 

and  convenience  of    lewd    people  of    both  it  is  one  in  fact:  State  v.  Plant,  C7  Vt.  454; 

sexes.    The  residence  of  an  unchaste  woman  48  Am.  St.  Rep.  821. 

—a   single   prostitute — does   not    become    a  See  note  to  next  section, 
house  of  ill-fame  because  she  may  habitually 

316.  Keepings  disorderly  honseB. 

Sec.  316.  Every  person  who  keeps  any  disorderly  house,  or  any  hoii?e  for 
the  purpose  of  assignation  or  prostitution,  or  any  house  of  public  resort,  by 
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which  the  peace,  comfort,  or  decency  of  the  immediate  neighborhood  is  habitu- 
ally disturbed,  or  who  keeps  any  inn  in  a  disorderly  manner;  and  every  peison 
who  lets  any  apartment  or  tenement,  knowing  that  it  is  to  be  used  for  the  pur- 
pose of  assignation  or  prostitution,  is  guilty  of  a  misdemeanor.  [Amendment> 
approved  March  30,  1874;  Amendments  1873-74,  430;  took  effect  July  1,  1874.] 

Disorderly  house.— At  common  law,  a  in  a  prosecution  of  a  person  charged  wltli 
disorderly  bouse  is  one  iu  which  the  inmates  keeping  such  house.  But  such  reputation, 
behave  so  badly  as  to  become  a  nuisance,  is  not  alone  sufficient  to  sustain  a  convic- 
or  one  kept  in  such  a  way  as  to  scandalize  tion.  There  must  be  some  evidence  of  the 
the  public,  or  a  neighborhood,  or  passers-by:  actual  use  of  the  house  as  a  house  of  ill- 
Hawkins  V.  Lutton,  95  Wis.  492;  60  Am.  St,  fame;  State  v.  Hendricks,  15  Mont.  194;  48^ 
Kep.  131.  A  house  kept  for  the  meeting  of  Am.  St.  Rep.  666.  A  house  may  be  proved 
men  and  women  for  illegal  and  obscene  to  be  disorderly  by  evidence  of  its  general 
purposes,  or  for  the  purpose  of  enticing  reputation,  or  of  the  general  reputation  of 
young  girls  there  for  debauchery,  is  a  dis-  its  inmates:  Harkey  v.  State,  33  Tex.  Cr. 
orderly  house:  United  States  v.  Gray,  2  Rep.  100;  47  Am.  St.  Rep.  19.  Compare 
Cranch  O.  C.  675.  So  is  a  house  where  State  v.  Plant,  67  Vt.  454;  48  Am.  St.  Rep. 
common  gaming  is  carried  on  for  lucre  and  821.  General  reputation  for  lewdness  of 
gain:  United  States  y.  Milbum,  4  Cranch  C.  women  who  live  in  a  house  of  ill-fame  is 
C.  719.  And  a  house  where  rum  is  habit-  admissible  in  a  prosecution  for  keeping  such, 
ually  sold  on  Sundays:  State  v.  Williams,  house:  State  v.  Hendricks,  15  Mont.  194;  48 
30  N.  J.  L.  102.  And  where  quarrels  oc-  Am.  St.  Rep.  666;  Beard  v.  State,  71  Md. 
cur,  and  boisterous,  obscene,  and  profane  275;  17  Am.  St.  Rep.  275.  Evidence  of  com- 
language  takes  place:  Hawkins  v.  Lutton,  95  mon  reputation  as  to  character  of  a  person 
Wis.  492;  60  Am.  St.  Rep.  131.  But  a  ten-  is  not  sufficient  to  justify  his  conviction  for 
pin  alley  is  not  per  se  a  disorderly  house:  keeping  a  house  of  ill-fame;  he  must  be- 
State  V.  Hall,  32  N.  J.  L.  158.  shown  to  be  the  keeper  in  order  to  sustain 

See  note  to  preceding  section.  a  conviction:  State  v.  Hand,  7  Iowa,  411;. 

The  general  reputation   of   a   house  as  71  Am.  Dec.  453. 
being  of  ill-fame    is  admissible  in  evidence 

317.  Advertising  to  produce  miscarriage. 

See.  317.  Every  person  who  willfully  writes,  composes,  or  publishes  any 
notice  or  advertisement  of  any  medicine  or  means  for  producing  or  facilitating^ 
a  miscarriage  or  abortion,  or  for  the  prevention  of  conception,  or  who  offers  his 
services  by  any  notice,  advertisement,  or  otherwise,  to  assist  in  the  accomplish- 
ment of  any  such  purpose,  is  guilty  of  a  felony.  [New  sectioii,  approved  March 
30,  1874;  Amendments  1873-74,  430;  took  effect  July  1,  1874.] 

Evidence. — On  a  trial  for  attempting  to  person  whose  business  it  is  to  procure  abor- 

procure   an  abortion    and    causing    death,  tions,    are   admissible    in   evidence    against 

card^  found  in  the  defendant's  trunk  tending  him:  Commonwealth  v.  Barrows,  176  Mass. 

to  show   that    he    held  himself    out  as  a  17;  79  Am.  St.  Rep.  298. 

318.  Enticing^  to  place  of  gambling^  or  prostitution. 

Sec.  318.     Whoever,  through  invitation  or  device,  prevails  upon  any  person 

to  visit  any  room,  building,  or  other  places  kept  for  the  purpose  of  gambling 

or  prostitution  is  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall 

be  confined  in  the  county  jail  not  exceeding  six  months,  or  fined  not  exceeding 

five  hundred  dollars,  or  be  punished  by  both  such  fine  and  imprisonment.     [New 

section,  approved  April  16,  1880;  Amendments  1880,  40  (Ban.  ed.  336);  toot 

effect  from  passage.] 
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CHAPTEE  IX. 


LOTTERIES. 

Sec.  319.  Ix)ttery  defined. 

Sec.  320.  ruuishment  for  drawing  lottery. 

Sec.  321.  PuniBhment  for  selling  lottery  tickets. 

Sec.  322.  Aiding  lotteries. 

Sec.  323.  Lottery  officer— Advertising  lottery  oflBces. 

Sec.  324.  Insuring  lottery  tickets. 

Sec.  325.  Property  offered  for  disposal  in  lottery  forfeited. 

Sec.  326.  Letting  building  for  lottery  purposes. 

319.  Lottery  defined. 

Sec.  319.  A  lottery  is  any  scheme  for  the  disposal  or  distribution  of  prop- 
erty by  chance,  among  persons  who  have  paid  or  promised  to  pay  any  valuable 
consideration  for  the  chance  of  obtaining  such  property  or  a  portion  of  it,  or 
for  any  share  or  any  interest  in  such  property,  upon  any  agreement,  under- 
standing, or  expectation  that  it  is  to  be  distributed  or  disposed  of  by  lot  or 
chance,  whether  called  a  lottery,  raffle,  or  gift  enterprise,  or  by  whatever  name 
the  same  may  be  known. 


"This  and  the  succeeding  sections  re- 
lating to  lotteries  are  founded  upon  an  act 
to  prohibit  lotteries,  etc.:  Stats.  1861,  p.  229. 
No  material  changes  in  the  legal  effect 
have  been  made;  but  the  law  follows  the 
language  of  the  New  York  Penal  Code,  hav- 
ing in  view  greater  terseness  of  expression: 
Governor  of  Almshouse  v.  American  Art 
Union,  7  N.  Y.  228;  Bouvier's  Law  Diction- 
ary, tit.  Lottery;  Mass.  Gen.  Stats.,  823,  sec. 
1.  In  the  popular  use  of  ths  above  men- 
tioned terms,  a  lottery  is  a  distribution  by 
chance  of  several  prizes  among  purchasers  of 
separate  chances;  a  raffle  is  a  disposal  by 
chance  of  a  single  prize  among  purchasers 
of  separate  chances;  and  a  gift  enterprise  is 
a  disposal  of  property  in  mass  to  a  body  of 
shareholders,  upon  an  understanding  or  ex- 
pectation that  they  will  decide  it  among 
themselves  by  chance.  But  as  all  schemes 
of  this  description  are  involved  in  a  common 
condemnation  and  punishment,  to  retain 
these  distinctions  in  the  statute-book  would 
serve  no  important  purpose  in  defining  the 
offense,  while  it  would  embarrass  prof^ccu- 
tions  by  suggesting  questions  as  to  the  re- 
quisite averments  in  the  indictment.  The 
law  has,  thertore,  defined  the  word  'lot- 
tery* broad  enough  to  cover  all  these  homo- 
geneous devices,  in  order  that  that  word 
may  be  intelligibly  used  as  including  all": 
Com  mission  e:  s*  note. 

Lotteries,  what  are:  See  note,  10  Am. 
St.  Rep.  42-48.    Bouvier    defines  a    lottery 


to  be  *'a  scheme  for  the  distribution  of  prizes 
by  lot  or  chance":  Bouvier*s  Law  Dictionary, 
tit.  Lottery.  See  United  States  v.  Olney, 
Deady,  461,  for  different  definitions  of  this 
term.  Any  gift  enterprise  or  raffle  in  which 
the  public  is  invited  to  take  shares  for  the 
distribution  of  prizes  by  chance  is  a  lottery: 
State  V.  Clarke,  33  N.  H.  329;  68  Am.  Dec. 
723;  Commonwealth  v.  Thacher,  97  Mass. 
583;  93  Am.  Dec.  125;  State  v.  Shorts,  82 
N.  J.  L.  398;  Hull  v.  Rugglea,  56  N.  Y.  424; 
Governor  etc.  v.  American  Art  Union,  7 
N.  Y.  228;  Dunn  v.  People,  40  111.  465.  The 
fact  that  there  are  no  blanks  in  the  enter- 
prise makes  it  none  the  less  a  lottery: 
Wooden  v.  Shotwell,  23  N.  J.  L.  465;  Han- 
dle V.  State,  42  Tex.  580.  The  mere  deter- 
mination of  questions  by  lot,  when  there  is 
no  distribution  of  prizes  by  chance,  does  not 
constitute  a  lottery:  Commonwealth  v.  Man- 
derfield,  8  Phila.  457.  A  slot  machine  is  a 
lottery:  Loiseau  v.  State,  114  Ala.  34;  62 
Am.  St.  Rep.  84.  Prize  for  horseracing  is 
not:  People  v.  Fallon,  152  N.  Y.  12;  57  Am. 
St.  Rep.  492.  Section  26  of  article  4  of  the 
state  constitution  provides  that  "the  legisla- 
ture shall  have  no  power  to  authorize  lot- 
teries or  gift  enterprises  for  any  purpose, 
and  shall  pass  laws  to  prohibit  the  sak>  in 
tliis  state  of  lottery  or  gift  enterprise  tickets, 
or  tickets  in  any  scheme  in  the  nature  of  a 
lottery."  See  Ex  parte  Blanchard,  9  Nev. 
101,  construing  a  similar  provit^ion  in  the 
constitution   of   Nevada.    In  Ex   parte  Sho- 
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bert,  70  Cal.  G32,  59  Am.  Rep.  432,  certain 
bonds  issued  b}^  the  city  of  Brussels  were 
held  not  lottery  tickets.  In  Ex  parte  Smith, 
40  Cal.  419,  an  act  passed  February  19, 
1870,  to  aid  the  Mercantile  Library  Asso- 
ciation, was  held  not  to  repeal  the  general 
law  prohibiting  lotteries.  See  People  v. 
Kent,  0  Cal.  89,  as  to  the  meaning  of  the 
expression  "drawing  a  prize,"  as  connected 
with    lotteries.    In    2  Wharton^    Criminal 


Law,  eighth  edition,  section  1493  et  aeq., 
and  2  Archbold's  Criminal  Pleading,  1775, 
177G,  the  requsites  of  an  indictment  charg- 
ing this  offense,  as.  well  as  the  evidence 
necessary  to  support  it,  are  considered  at 
length. 

Gift  enterprises  are  lotteries:  See  28  Am. 
Rep.  441,  note. 

Use  of  mails  for  lotteries:  See  note,  58 
Am.  St.  Rep.  600,  001. 


320.  Punisliinent  for  drawing  lottery. 

Sec.  320.  Every  person  who  contrives,  prepares,  sets  up,  proposes,  or  draws 
any  lottery  is  guilty  of  a  misdemeanor. 

321.  Panishment  for  selling  lottery  tickets. 

Sec.  321.  Every  person  who  sells,  gives,  or  in  any  manner  whatever  furnishes 
or  transfers  to  or  for  any  other  person  any  ticket,  chance,  share,  or  interest,  or 
any  paper,  certificate,  or  instrument  purporting  or  understood  \o  be  or  to  repre- 
sent any  ticket,  chance,  share,  or  interest  in  or  depending  upon  the  event  of 
any  lottery,  is  guilty  of  a  misdemeanor. 

Possessing  tickets.— An  ordinance  of  session  was  declared  in  conflict  with  this 
San  Francisco  le  ating  to  the  punishment  of  section  and  void:  £x  parte  Solomon,  91  Cal. 
persons  having  lottery  tickets  in  their  pos-      440. 

322.  Aiding  lotteries. 

Sec.  322.  Every  person  who  aids  or  assists,  either  by  printing,  writing, 
advertising,  publishing,  or  otherwise  in  setting  up,  managing,  or  drawing  any 
lottery,  or  in  selling  or  disposing  of  any  ticket,  chance,  or  share  therein,  is 
guilty  of  a  misdemeanor. 

323.  Lottery  offices — ^Advertising  lottery  offices. 

Sec.  323.  Every  person  who  opens,  sets  up,  or  keeps,  by  himself  or  by  any 
other  person,  any  office  or  other  place  for  the  sale  of,  or  for  registering  the 
number  of,  any  ticket  in  any  lottery,  or  who,  by  printing,  writing,  or  otherwise, 
advertises  or  publishes  the  setting  up,  opening,  or  using  of  any  such  office,  is 
guilty  of  a  misdemeanor. 

324.  Insuring  lottery  tickets. 

Sec.  324.  Every  person  who  insures  or  receives  any  consideration  for  insuring 
for  or  against  the  drawing  of  any  ticket  in  any  lottery  whatever,  whether  drawn 
or  to  be  drawn  within  this  state  or  not,  or  who  receives  any  valuable  considera- 
tion upon  any  agreement  to  repay  any  sum,  or  deliver  the  same,  or  any  other 
property,  if  any  lottery  ticket  or  number  of  any  ticket  in  any  lottery  shall  prove 
fortunate  or  unfortunate,  or  shall  be  drawn  or  not  be  drawn,  at  any  particular 
time  or  in  any  particular  order,  or  who  promises  or  agrees  to  pfiCy  any  sum  of 
money,  or  to  deliver  any  goods,  things  in  action,  or  property,  or  to  forbear  to 
do  anything  for  the  benefit  of  any  person,  with  or  without  consideration,  upon 
any  event  or  contingency  dependent  on  the  drawing  of  any  ticket  in  any  lottery, 
or  who  publishes  any  notice  or  proposal  of  any  of  the  purposes  aforesaid,  is 
guilty  of  a  misdemeanor. 
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325.  Property  offered  for  disposal  in  lottery  forfeited. 

Sec.  325.  All  moneys  and  property  offered  for  sale  or  distribution  in  violation 
of  any  of  the  provisions  of  this  chapter  are  forfeited  to  the  state,  and  may  be 
recovered  by  information  filed,  or  by  an  action  brought  by  the  attorney  general, 
or  by  any  district  attorney,  in  the  name  of  the  state.  Upon  the  filing  of  the 
infotmation  or  complaint,  the  clerk  of  the  court,  or  if  the  suit  be  in  a  justice's 
court,  the  justice,  must  issue  an  attachment  against  the  property  mentioned  in 
the  complaint  or  information,  which  attachment  has  the  same  force  and  effect 
against  such  property,  and  is  issued  in  the  same  manner,  as  attachments  issued 
from  the  district  courts  in  civil  cases. 

Bight     to    recover    money    paid:   See        Parties  to  lottery  contractB  are  entitled 
Braham  v.  StalliDgs,  21  Oolo.  211.  to  no  relief:  Lynch  v.  Rosenthal,  144  Ind. 

Bight  of  parties  to  an  accounting:  iSee     86;  55  Am,  gt.  Rep.  168. 
RoBelle  V.  Farmers'  Bank,  141  Mo.  86;  64 
Am.  St.  Rep.  601. 

326.  Letting  building  for  lottery  purposes. 

Sec.  326.  Every  person  who  lets,  or  permits  to  be  used,  any  building  or 
vessel,  or  any  portion  thereof,  knowing  that  it  is  to  be  used  for  setting  up, 
managing,  or  drawing  any  lottery,  or  for  the  purpose  of  selling  or  disposing  of 
lottery  tickets,  is  guilty  of  a  misdemeanor. 


CHAPTER  X. 

■ 

GAMING. 

8ec.  330.  Gaming  prohibited. 

Sec.  331.  Permitting  gambling  in  houses  owned  or  rented 

Sec.  332.  Winning  at  play  by  fraudulent  means. 

Sec.  333.  Witnesaes  neglecting  or  refusing  to  attend  trial. 

Sec.  334.  Witnefes'  privilege. 

Sec.  335.  Duties  of  district  attorneys,  sheriffs,  and' others. 

Sec.  336.  Permitting  minor  to  p'ay  in  saloon. 

Sec.  337.  Pretending  to  give  authority  to  conduct  games. 

330.  Oaming  prohibited. 

Sec.  330.  Every  person  who  deals,  plays,  or  carries  on,  opens,  or  causes  to  he 
opened,  or  who  conducts,  either  as  o^vtner  or  employee,  whether  for  hire  or 
not,  any  game  of  faro,  monte,  roulette,  lansquenet,  rouge  et  noire,  rondo,  tan, 
fan-tan,  stud-horse  poker,  seven-and-a-half,  twenty-one,  hokey-pokey,*  or  any 
banking  or  percentage  game  played  with  cards,  dice,  or  any  device,  for  money, 
checks,  credit,  or  other  representative  of  value,  and  every  person  who  plays  or 
bets  at  or  against  any  of  said  prohibited  games,  is  guilty  of  a  misdemeanor,  and 
shall  be  punishable  by  a  fine  not  less  than  one  hundred  dollars  nor  not  more 
than  five  hundred  dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding 
six  months,  or  by  both  such  fine  and  miprisonment.  [Amendment,  in  effect 
sixty  days  from  March  10,  1891;  Stats.  1891,  p.  57.] 

Gaming,  what  is:  See  33  Am.  Dec.  134-  cently,  and  as  a  recreation,  is  not  unlawful 

130,  note.  nor  punishable  as  any  offense  whatsoever: 

Gaming. — At  the  common  law,  the  play-  Bacon's  Abridgment,  tit.  Gaming;  2  Arch- 
ing at  cards,  dice,  etc.,  when  practiced  inno-  hold's  Criminal  Pleading,  1788;  but  see  Bry- 
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ant  T.  Mead,  1  Cal.  441.  In  most  of  the  states 
statutes  have  been  adopted  for  the  suppres- 
sion of  gambling,  as  being  detrimental  to 
the  public  good:  See  Stats.  1857,  p.  267; 
Stats.  1863,  p.  723.  Under  the  former  act, 
which  was  substantially  the  same  as  sec- 
tion 330,  an  indictment  charging  the  de- 
fendant with  dealing  the  game  of  monte 
and  playing  for  money  was  held  suilicient: 
People  V.  Saviers,  14  Cal.  29.  In  People  v. 
Beatty,  14  Cal.  563,  that  act  was  held  con- 
stitutional: See  People  v.  Markham,  7  Cal. 
208.  Licensing  gambling-houses  simply  pro- 
tects the  party  against  a  criminal  prosecu- 
tion; it  does  not  give  him  a  right  to  sue 
for  a  gaming  debt:  Bryant  v.  Mead,  1  Cal. 
444;  Carrier  v.  Brannan,  3  Cal.  328;  see 
Poorman  v.  Mills,  39  Cal.  345.  In  People 
V.  Craycroft,  2  Cal.  243,  56  Am.  Dec.  331, 
and  People  t.  Raines,  3  Cal.  366,  it  was 
held  that  a  failure  to  take  out  a  license  to 
conduct  a  gambling-houte  did  not  render 
such  person  liable  in  a  civil  action  for  the 
amount  of  the  license,  but  that  the  oniy 
remedy  was  to  proceed  against  him  by  in- 
dictment for  carrying  on  an  unlawful  busi- 
ness. A  writ  of  attachment  will  not  lie  in 
an  action  to  recover  from  th^  defendants 
money  which  the  plaintiffs  intrusted  to 
their  clerk',  and  which  the  defendants  won 
from  him  at  gambling:  Babeock  T.  Briggs, 
52  Cal.  502.  When  a  prohibited  game  is 
played  in  all  other  respects  in  the  usual 
way,  the  fact  that  the  game  is  played  with 
one  or  two  cards  less  than  the  num*)er  usu- 
ally employed  does  not  take  it  out  of  the 
prohibition:  People  v.  Gosset,  9^  Cal.  641. 
Betting  at  a  banking  game,  such  as  faro, 
is  not  playing  it,  within  the  meaning  of 
this  section.  A  person  who  simply  bets  at 
such  game  is  not  guilty  of  playing  or  car- 
rying on  such  game:  Ex  parte  Ah  Yem,  53 
Cal.  240;  State  v.  Carr,  6  Or.  133;  State  v. 
Gett  Jje^,  6  Or.  425;  Trlmb'e  v.  State,  27 
Ark.  355;  State  v.  Melvile,  11  R.  I.  417. 
Throwing  dice  for  the  whisky  is  gaming, 
witliin  the  Kentucky  statute:  McDauiel  v. 
Commonwealth,  6  Bush,  325. 

^'Banking  game."— The  above  section, 
which  makes  it  an  offense  to  play  a  bank- 
ing game  for  money,  is  not  invalid  because 
the  designation  of  the  offense  is  too  general 
and  indefinite,  and  an  inforaiation  follow- 
ing the  general  language  of  the  statute  is 
sufficient:    People  v.  Carroll,  80    Cal.  153. 

A  banking  game  is  a  game  conducted  by 


one  or  more  persons,  where  there  is  a  fund 
against  which  everybody  has  a  right  to  bet, 
the  owner  of  the  bank  being  responsible 
for  the  payment  of  all  the  funds,  taking 
all  that  is  won,  and  paying  out  all  that  is 
lost.  Tlie  definition  of  such  game  is  a  ques- 
tion of  law,  and  expert  evidence  shouldinot 
be  allowed  to  determine  the  question:  Peo- 
ple V.  Carroll,  80  Cal.  153. 

An  information  charging  a  defendant  with 
conducting  a  banking  game  for  money, 
when  the  statute  requires,  in  order  to  con- 
stitute an  offense,  that  it  be  "played  for 
money,"  etc.,  charges  no  offense:  People  t. 
Carroll,  80  Cal.  153. 

Game  of  "keno."— The  court  cannot  ju- 
dicially know  that  "keno"  is  a  percentage 
game,  prohibited  by  this  section:  In  re 
Murphy,  128  Cal.  29. 

Tan. — Erroneous  instruction  in  case  of  in- 
formation charging  defendants  with  play- 
ing tan:  People  v.  Ah  Oon,  53  Cal.  189. 
The  information  need  not  charge  that  the 
defendant  conducted  the  game  as  an  owner 
or  employee:  People  v.  Sam  Lung,  70  Cal. 
515.  Evidence  on  trial  of  defendant  ac- 
cused of  playing  tan:  People  v.  Ah  Own,  85 
Cal.  580.  A  recital  in  the  judgment  that 
the  defendant  was  found  guilty  of  the  of- 
fense of  gaming  at  tan  is  equ'valent  to  a 
recital  that  the  defendant  was  found  guilty 
of  gaming  at  tan  by  carrying  on  and  con- 
ducting the  same  for  money  or  its  equiva- 
lent: People  V.  Sam  Lung.  70  Cal.  515. 

Faro. — An  information  charging  that  a 
defendant  "did  deal,  play,  carry  on,  and 
conduct"  a  game  of  faro  charges  but  one 
offense:  People  v.  Gosset,  93  Cal.  641.  The 
dealing  or  conducting  the  game  of  faro  is 
an  offense,  whether  a  banking  game  or  not: 
People  V.  Gosset,  93  Cal.  6tl. 

Imprisonment  until  fine  la  paid  at  the 
rate  of  a  dollar  a  day  cannot  be  adjudged 
under  this  section.  The  convicted  persDU 
must  either  pay  in  money  or  serve  out  the 
term  of  imprisonment  imposed:  Ex  parte 
Harrison,  63  Cal.  299. 

Visiting  gambling-housss.— An  ordi- 
nance of  the  city  and  county  of  San  Fran- 
cisco punishing  the  visiting  of  gambling- 
house  is  not  in  conflict  with  the  above  sec- 
tion or  with  the  constitution  of  the  state, 
and  will  support  a  judgment  of  conviction: 
Ex  parte  Chin  Yan,  60  Cal.  78.  See,  also. 
Ex  parte  Boswell,  86  Cal.  232. 
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331.  Permitting  gambling  in  honses  owned  or  rented. 

Sec.  331.  Every  person  who  knowingly  permits  any  of  the  games  mentioned 
in  the  preceding  section  to  be  played,  conducted,  or  dealt  in  any  house  owned 
or  rented  by  such  person,  in  wlhole  or  in  part,  is  punishable  as  provided  in  the 
preceding  section. 

"Stats.  1860,  69,  sec.  4.    Under  a  former  the   former  act   and    the    text:   People   v. 

act,  the  owner  of  a  house  used  for  gaming  ^Markham,  7  Cal.   208.    The  former  act  of 

purposes  was  not  liable  for  fine  imposed  for  1857  is  not   materially   different  from  the 

gaming;  owner,  however,  liable  where  gam-  text  or  the  act    of    I860'';  Commissioners' 

ing  is  done  with  his  knowledge,  both  under  note. 

332.  Winning  at  play  by  fraudulent  means. 

Sec.  332.  Every  person  who  by  the  game  of  ^'three-card  monte,"  so  called, 
or  any  other  game,  device,  sleight  of  hand,  pretensions  to  fortune  telling,  trick, 
or  other  means  whatever,  by  use  of  cards  or  other  implements  or  instruments, 
or  while  betting  on  sides  or  hands  of  any  such  play  or  game,  fraudulently  ob- 
tains from  another  person  money  or  property  of  any  description,  shall  be  pun- 
ished as  in  case  of  larceny  of  property  of  like  value.  [Amendment,  approved 
April  16,  1880;  Amendments  1880,  40  (Ban.  ed.  339);  took  effect  immediately.] 

See  People  v.  Frigerio,  107  Cal.  151. 

333.  Witnesses  neglecting  or  refusing  to  attend  trial. 

Sec.  333.  Every  person  duly  summoned  as  a  witness  for  the  prosecution,  on 
any  proceedings  had  under  this  chapter,  who  neglects  or  refuses  to  attend,  as 
required,  is  guilty  of  a  misdemeanor. 

• 

334.  Witness'  privilege. 

Sec.  334.  No  person,  otherwise  competent  as  a  witness,  is  disqualified  from 
testifying  as  such  concerning  the  offense  of  gaming,  on  the  ground  that  such 
testimony  may  criminate  himself;  but  no  prosecution  can  afterward  be  had 
against  him  for  any  offense  concerning  which  he  testified.     . 

335.  Duties  of  district  attorneys,  sheriffs,  and  others. 

Sec.  335.  Every  district  attorney,  sheriff,  constable,  or  police  officer  must 
inform  against  and  diligently  prosecute  persons  whom  they  have  reasonable 
cause  to  believe  offenders  against  the  provisions  of  this  chapter,  and  every  such 
officer  refusing  or  neglecting  so  to  do  is  guilty  of  a  misdemeanor. 

336.  Permitting  minor  to  play  in  saloon. 

Sec.  336.  Every  owner  or  lessee  or  keeper  of  any  house  used  in  whole  or 
in  part  as  a  saloon  or  drinking  place,  who  knowingly  permits  any  person  under 
twenty-one  years  of  age  to  play  at  any  game  of  chance  therein,  is  guilty  of  a 
misdemeanor.  [New  section,  approved  March  24,  1874;  Amendments  1873-74, 
461;  took  effect  sixtieth  day  after  passage.] 

337.  Pretending  to  give  authority  to  conduct  games. 

Sec.  337.  Every  state,  coimty,  city,  city  and  county,  town,  or  township 
officer,  or  other  person  who  shall  ask  for,  receive,  or  collect  any  money,  or 
other  valuable  consideration,  either  for  his  own  or  the  public  use,  for  and  with 

153 


§§  338, 339  Penal  Code.  [Part  I,  Title  IX^ 

the  understanding  that  he  will  aid,  exempt,  or  otherwise  assist  any  person  from 
arrest  or  conviction  for  a  violation  of  section  three  hundred  and  thirty  of  the 
Penal  Code;  or  who  shall  issue,  deliver,  or  cause  to  be  given  or  delivered,  to 
any  person  or  persons  any  license,  permit,  or  other  privilege,  giving,  or  pre- 
tending to  give,  any  authority  or  right  to  any  person  or  persons  to  carry  on,, 
conduct,  open,  or  cause  to  be  opened,  any  game  or  games  which  are  forbidden 
or  prohibited  by  section  three  hundred  and  thirty  of  said  code;  and  any  of 
such  officer  or  officers  w^ho  shall  vote  for  the  passage  of  any  ordinance  or  by- 
law giving,  granting,  or  pretending  to  give  or  grant,  to  any  person  or  persons 
any  authority  or  privilege  to  open,  carry  on,  conduct,  or  cause  to  be  opened, 
carried  on,  or  conducted,  any  game  or  games  prohibited  by  said  section  three 
hundred  and  thirty  of  the  Penal  Code — ^is  guilty  of  a  felony.  [New  section,, 
approved  March  12, 1885;  Statutes  and  Amendments  1885, 113.] 

"Stats.  1803,  723,    sec.  1.    This    chapter      lan^age  has  been  modified":  Commission- 
is  founded  on  the  Statute  of  1860,  page  69,      ers'  note, 
and  the    Statute  of    1863,  page  723.    The 

CHAPTEEXI. 

PAWNBROKERS. 

Sec.  338.  Pawnbroking  without  license. 

Sec.  339.  Failing  to  keep  a  register. 

Sec.  340.  Charging  unlawful  rate  of  interest. 

Sec.  341.  Selling  before  time  of  redemption  has  expired,  or  without  notice. 

Sec.  342.  Refusing  to  disclose  particulars  of  sale. 

Sec.  343.  Refusing  to  allow  an  officer  with    search-warrant    to    inspect    register   ot 

pledged  articles. 

Sec.  344.  Junk  dealers,  when  subjected  to  the  same  rules  as  pawnbrokers. 

Sec.  344.  Same. 

338.  Pawnbroking  withont  license. 

Sec.  338.  Every  person  who  carries  on  the  business  of  a  pawnbroker,  hy 
receiving  goods  in  pledge  for  loans  at  any  rate  of  interest  above  the  rate  of 
ten  per  cent  per  annum,  except  by  authority  of  a  license,  is  guilty  of  a  misde- 
meanor. 

339.  Failing  to  keep  a  register. 

Sec.  339,  Every  person  who  carries  on  the  business  of  a  pawnbroker,  wha 
fails  at  the  time  of  the  transaction  to  eiiter  in  a  register  kept  by  him  for  that 
purpose,  in  the  English  language,  the  date,  duration,  amount,  and  rate  of  in-^ 
terest  of  every  loan  made  by  him,  or  an  accurate  description  of  the  property 
pledged,  or  the  name  and  residence  of  the  pledgor,  or  to  deliver  to  the  pledgor 
a  written  copy  of  such  entry,  or  to  keep  an  account  in  writing  of  all  sales  made 
by  him,  is  guilty  of  a  misdemeanor. 

Statutes  requiring  pawnbrokers  to  fore  noon  a  copy  from  a  book  to  be  kept 
keep  a  register  of  pawned  property  are  con-  by  him  of  all  things  received  during  the 
Btitutional:  8ee  St.  Joseph  v.  Levin,  128  preceding  day,  together  with  the  hour  when 
Mo.  588;  49  Am.  St.  Rep.  577.  received   and  a  description  of  the  pledgor 

A    city    ordinance    requiring    every    li-      or  seller,  is  not  unreasonable:  Launder  v. 
censed  pawnbroker  to  make  and  deliver  to      Chicago,  111  111.  291;  53  Am.  Rep.  625. 
the  superintendent  of  police  every  day  be- 
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340.  Chaiging  unlawful  rate  of  interest. 

Sec.  340.  Every  pawnbroker  who  charges  or  receives  interest  at  the  rate  of 
more  than  two  per  cent  per  months  or  who  by  charging  commissions,  discount, 
storage,  or  other  charge,  or  by  compounding,  increases  or  attempts  to  increase, 
such  interest,  is  guilty  of  a  misdemeanor.  [Amendment,  approved  March  7, 
1881;  Statutes  and  Amendments  1881,  75;  took  effect  immediately.] 

This  section  is  constitutional,  and  the  or  special  laws  regulating  the  rate  of  in- 
amendment  of  1881  is  not  in  conflict  with  terest  on  money:  £x  parte  lichtenBtein,  67 
the  constitutional  prohibition  against  local      Cal.  359;  56  Am.  Rep.  713. 

341.  Selling  before  time  of  redemption  has  expired,  or  without  notice. 

Sec.  341.  Every  pawnbroker  who  sells  any  article  pledged  to  him  and  unre- 
deemed^ until  it  has  remained  in  his  possession  six  months  after  the  last  day 
fixed  by  contract  for  redemption,  or  who  makes  any  sale  without  publishing  in 
a  newspaper  printed  in  the  city,  town,  or  county,  at  least  five  days  before  such 
sale,  a  notice  containing  a  list  of  the  articles  to  be  sofd,  and  specifying  the 
time  and  place  of  sale,  is  guilty  of  a  misdemeanor. 

Iiimiting  the  interest  which  may  be  to  section  11,  article  1,  of  the  constitution 
charged  by  pawnbrokers  is  not  repugnant     of  this  state:  Jackson  y.  Shawl,  29  Cal.  2G7. 

342.  Bef  using  to  disclose  particulars  of  sale. 

Sec.  342.  Every  pawnbroker  who  willfully  refuses  to  disclose  to  the  pledgor 
or  his  agent  the  name  of  the  purchaser  and  the  price  received  by  him  for  any 
article  received  by  him  in  pledge  and  subsequently  sold,  or  who,  after  deduct- 
ing from  the  proceeds  of  any  sale  the  amount  of  the  loan  and  interest  due 
thereon,  and  four  per  cent  on  the  loan  for  expenses  of  sale,  refuses,  on  demand, 
to  pay  the  balance  to  the  pledgor  or  his  agent,  is  guilty  of  a  misdemeanor. 

343.  Refusing  to  allow  an  oi&cer  with  sei^rch-warrant  to  inspect  register  of 
pledged  articles. 

Sec.  343.  Every  pawnbroker  who  fails,  refuses,  or  neglects  to  produce  for 
inspection  his  register,  or  to  exhibit  all  articles  received  by  him  in  pledge,  or  his 
account  of  sales,  to  any  officer  holding  a  warrant  authorizing  him  to  search  for 
personal  property,  or  the  order  of  a  committing  magistrate  directing  such  officer 
to  inspect  such  register,  or  examine  such  articles  or  account  of  sales,  or  ap- 
pointed by  the  sheriff  of  the  county  or  the  head  of  the  police  department  of  any 
city,  city  and  county,  or  town  to  inspect  such  register,  or  examine  such  articles 
or  account  of  sales,  is  guilty  of  a  misdemeanor.  [Commissioners'  Amendment, 
approved  March  16,  1901;  took  effect  July  1,  1901.] 

"The  six  preceding  sections  are  ba.^el  on      Sections  339,  342,  343,   are    applicnb'e    to 
the  provisions  of  the  act  of  April  17,  18  il,      junk  dcnleis:   See  sec.  502,  post":  Comii.  a 
relating  to  pawnbrokers:  Stats.  1861,  p.  184.      sioner8*  note.  . 

344.  Junk  dealers,  when  subjected  to  the  same  rules  as  pawnbrokers. 

Sec.  344.  Sections  three  hundred  and  thirty-nine,  three  hundred  and  forty- 
two,  and  three  hundred  and  forty-three  of  this  chapter  are  applicable  to  persons 
carrying  on  the  business  of  junk  dealers,  and  apply  to  their  transactions  of  pur- 
chase and  sale,  as  well  as  to  those  of  pledge  or  mortgage.  [Commissioners* 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 
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344.  Same. 

Sec.  344.  Sections  three  hundred  and  thirty-nine,  and  three  hundred  and 
forty-two,  and  three  hundred  and  forty-three  of  the  Penal  Code  are  applicable 
to  the  persons  carrying  on  the  business  of  junk  dealers,  their  clerks,  employees, 
or  servants,  and  to  persons  acting  as  brokers  or  commission  agents  for  such  per- 
sons, and  apply  to  their  transactions  of  purchase  and  sale  as  well  as  to  those  of 
pledge  or  mortgage.  [Amendment,  approved  February  28,  1901;  took  effect 
immediately;  Stats.  1901,  p.  75.] 

CHAPTER  XIL 

OTHER  INJURIES  TO  PERSONS. 

Sec.  346.    Acts  of  intoxicated  physicians. 

Sec.  347.    Willfully   poisoning  food,   medicine,  or  water. 

Sec.  847a.  Sale  of  poisonous  sub  dances. 

Sec.  34S.    Mismanagemlent  of  steamboats. 

Sec.  349.    Mismanagement  of  steam-boilers. 

Sec.  349a.  Labels  misrepresenting  the  kind  or  nature  of  labor  employed  or  used. 

Sec.  350.    Counterfeiting  trademarks. 

Sec.  351.    SelKng  goods  which  bear  counterfeit  trademarks. 

Sec.  352.    Definition  of  "counterfeited  trademarks/'  etc 

Sec.  353.    Trademark  defined. 

Sec.  354.    Kefilling  casks,  etc.,  bearing  trademark. 

Sec.  854a.  Selling  or  refilling    casks,  etc.,   containing  trademark. 

Sec.  354b.  Destroying  or  defacing  trademark. 

Sec.  355.    Defacing  marks   upon   wrecked  property  and  destroying  bUls  of  lading. 

Sec.  356.    Defacing  marks  upon  logs,  lumber,  or  wood. 

Sec.  357.    Altering  brands. 

Sec.  357%.  Same. 

Sec,  358.    Frauds  in  affairs  of  special  partnership. 

Sec.  359.    Contracting  or  solemnizing  forbidden  marriages. 

Sec.  300.    Solemnizing  marriage  without  a  license;  making  false  return  or  n«  return  of 

a  marriage. 
Sec.  861.    Cruel  treatment  of  lunatics,  etc. 
Sec.  3(52.    Refusing  to  issue  or,  obey  writ  of  habeas  corpus. 
Sec.  363.    Kcconfining   persons    discharged  on  habeas  corpus. 
Sec.  364.    Concealing  persons  entitled  to  benefit  of  habeas  corpus. 
Sec.  365.    Innkeepers  and  carriers  refusing  to  receive  guests. 
Sec.  366.    Counterfeiting  quicksilver  Etamps. 
Sec.  367.    Selling  debased  quicksilver. 

346.  Acts  of  intoxicated  physicians. 

Sec.  346.  Every  physician  who,  in  a  state  of  intoxication,  does  any  act  as 
such  physician  to  another  person  hy  which  the  life  of  such  other  person  is  en- 
dangered is  guilty  of  a  misdemeanor. 

347.  Willfully  poisoning  food,  medicine,  or  water. 

Sec.  347.  Every  person  who  willfully  mingles  any  poison  with  any  food, 
drink,  or  medicine,  with  intent  that  the  same  shall  be  taken  by  any  human 
being,  to  his  injury,  and  every  person  who  willfully  poisons  any  spring,  well, 
or  reservoir  of  water  is  punishable  by  imprisonment  in  the  state  prison  for  a 
term  not  less  than  one  nor  more  than  ten  je&Ts. 
Evidence  and  proof  of  poisoning:  See    note,  65  Am.  Dec.  587-590. 
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347a.  Sale  of  poisonous  substances. 

Sec.  347a.  No  person  must  retail  any  arsenic,  corrosive  sublimate,  hydrocy- 
anic acid,  cyanide  of  potassium,  strychnia,  essential  oil  of  bitter  almonds,  opium, 
aconite,  belladonna,  conium,  nux  vomica,  henbane,  tansy,  savin,  ergot,  cotton- 
root,  digitalis,  chloroform,  chloral  hydrate,  or  any  preparation,  compound,  salt, 
extract,  or  tincture,  of  such  substances,  except  preparations  of  opium  containing 
less  than  twcgrains  to  the  fluid  ounce,  white  precipitate,  red  precipitate,  red 
and  green  iodides  of  mercury,  colchicum,  cantharides,  oxalic  acid,  croton  oil, 
sulphate  of  zinc,  sugar  of  lead,  carbolic  acid,  sulphuric  acid,  muriatic  acid,  nitric 
acid,  phosphorus,  or  any  preparation,  compound,  salt,  extract,  or  tincture,  of 
such  substances,  without  first  distinctly  labeling  the  bottle,  box,  vessel,  or  pack- 
age, and  the  wrapper  or  cover  thereof  in  which  such  substance  is  contained,  with 
the  common  or  usual  name  thereof,  together  with  the  word  "poison,"  and  the 
name  and  place  of  business  of  the  seller.  Nor  must  any  such  sale  be  made  to 
any  person,  unless  it  is  found,  on  due  inquiry,  that  he  is  aware  of  its  poisonous 
character,  and  that  it  is  to  be  used  for  a  legitimate  purpose.  Xor  must  any 
person  retail  any  of  such  substances,  unless,  before  delivering  the  same,  he 
makes,  or  causes  to  be  made,  in  a  book  kept  for  that  purpose  only,  an  entry  stat- 
ing the  date  of  the  sale,  the  name  and  address  of  the  purchaser,  the  name  and 
quantity  of  the  substance  sold,  the  purpose  for  which  it  is  stated  by  the  pur- 
chaser to  be  required,  and  the  name  of  the  dispenser.  Such  book  must  always 
be  open  to  inspection  by  the  proper  authorities.  A  person  dispensing  any  of  the 
substances  enumerated  must  ascertain,  by  due  inquiry,  whether  the  name  and 
address  given  by  the  person  receiving  the  same  are  his  true  name  and  address, 
and  for  that  purpose  may  require  such  person  to  be  identified.  Every  person 
who  violates  any  of  the  provisions  of  this  section  is  guilty  of  i,  misdemeanor,  and 
punishable  by  a  fine  not  exceeding  five  hundred  dollars  or  by  imprisonment  in 
the  county  jail  not  excee  Jing  six  months,  or  by  both  such  fine  and  imprisonment. 
Nothing  in  this  section  contained  appliet  to  the  prescriptions  of  any  physician 
authorized  to  practice  medicine  under  the  laws  of  this  state.  [Commissioners* 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

This  section  is  a  codification  of  the  statute  of  1880»  regulating  the  sale  of  poi- 
Anous  substances:  Stats.  1880,  341. 

348.  Mismanagement  of  steamboats. 

Sec.  348.  Every  captain  or  other  person  having  charge  of  any  steamboat  used 
for  the  conveyance  of  passengers,  or  of  the  boilers  or  engines  thereof,  who,  from 
ignorance  or  gross  neglect,  or  for  the  purpose  of  excelling  any  other  boat  in 
speed,  creates,  or  allows  to  be  created,  such  an  undue  quantity  of  steam  as  to 
burst  or  break  the  boiler,  or  any  apparatus  or  machinery  connected  therewith, 
by  which  bursting  or  breaking  human  life  is  endangered,  is  guilty  of  a  felony. 
[Commissioners^  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 

349.  msmanagement  of  steam-boilers. 

Sec.  349.  Every  engineer  or  other  person  having  charge  of  any  steam-boiler, 
steam-engine,  or  other  apparatus  for  generating  or  employing  steam,  used  in 
any  manufactory,  railway,  or  other  mechanical  works,  who  willfully  or  from 
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ignorance,  or  gross  neglect,  creates,  or  allows  to  be  created,  such  an  undue 
quantity  of  steam  as  to  burst  or  break  the  boiler  or  engine,  or  apparatus,  or 
cause  any  other  accident  whereby  human  life  is  endangered,  is  guilty  of  a  felony. 
I  Amendment,  approved  March  30,  1874;  Amendments  1873-74,  431;  took  effect 
July  1,  1874.] 

349a.  Labels  misrepresenting  the  kind  or  nature  of  labor  employed  or  used. 

Sec.  349a.  Any  person  engaged  in  the  production,  manufacture,  or  sale  of 
any  article  of  merchandise  made  in  whole  or  in  part  in  this  state,  who,  by  any 
imprint,  label,  trademark,  tag,  stamp,  or  other  inscription  or  device,  placed  or 
impressed  upon  such  article,  or  upon  the  cask,  box,  case,  or  package  containing 
the  same,  misrepresents  or  falsely  states  the  kind,  character,  or  nature  of  the 
labor  employed  or  used,  or  the  extent  of  the  labor  employed  or  used,  or  the 
number  or  kind  of  persons  exclusively  employed  or  used,  or  that  a  particular  or 
distinctive  class  or  character  of  laborers  was  wholly  and  exclusively  used  or  em- 
ployed, when,  in  fact,  another  class,  or  oharacter,  or  distinction  of  laborers  wiais 
used  or  employed,  either  jointly  or  in  anywise  supplementary  to  such  exclusive 
class,  character,  or  distinction  of  laborers,  in  the  production  or  manufacture  of 
the  article  to  which  such  imprint,  label,  trademark,  tag,  stamp,  or  other  inscrip- 
tion or  device  is  affixed,  or  upon  the  cask,  box,  case,  or  package  containing  the 
same,  is  guilty  of  a  misdemeanor,  and  punishable  by  a  fine  of  not  less  than  fifty 
nor  more  than  five  hundred  dollars,  or  by  imprisonment  in  the  county  jail  for 
not  less  than  twenty  nor  more  than  ninety  days,  or  both.  [Commissioners* 
Amendment,  approved  March  16,  1901;  took  eflPect  July  1,  1901.] 

The  commiss  loners  recommended  that  forty-nine  a."  The  recommendation  of  the 
**the  Statute  of  1877-T8,  page  17,  be  codi-  commissioners  was  adopted  by  the  legisla- 
fied  by  adding  section  three  hundred  and      ture:  See  Stats.  1901,  p.  454. 

350.  Counterfeiting  trademarks. 

Sec.  350.  Every  person  who  willfully  reproduces,  copies,  imitates,  forges,  or 
counterfeits,  or  procures  to  be  reproduced,  copied,  imitated,  forged,  or  counter- 
feited, any  trademark  usually  affixed  by  any  person  to  his  goods,  which  has  been 
duly  recorded  in  the  office  of  the  secretary  of  state,  or  with  the  commissioner  of 
patents  in  the  United  States  patent  office,  or  any  label  or  brand,  composed  in 
whole  or  in  part  of  a  reproduction  of  said  trademark,  or  who  affixes  the  same  to 
goods  of  essentially  the  same  descriptive  properties  and  qualities  as  those  re- 
ferred to  in  the  registration  of  such  trademark,  with  intent  to  pass  off,  or  to  as- 
sist other  persons  to  pass  off,  any  goods  to  which  such  reproduced,  copied, 
imitated,  forged,  or  counterfeited  trademark,  or  label  or  brand  is  affixed,  or  in- 
tended to  be  affixed,  as  the  goods  of  the  person,  firm,  company,  or  corporation 
owning  the  said  trademark  is  guilty  of  a  misdemeanor.  [Amendment,  ap- 
proved March  27,  1897;  Stata.  1897,  p.  212;  in  effect  sixty  days  from  March  27, 

1897.]  I 

"This  and  the  three  succeeding  sections  mark.*    The     remaining    sections    of    this 

are  based  upon  the  act  of  March  3,  1853:  chapter,  relative  to  trademarks,  are  based 

Btats.  1853,  p.  33.    Their  object  is  the  pro-  upon  the  act  of  April  3,  1833  (Stats.  1863, 

tection  of    the    purchaser    as  well    as  the  155),  and  are  Umited  in  their  operation  to 

manufacturer,  and   for  this  reason  include  the  statutory  trademarks,  etc.:  N.  Y.  Pen. 

within   their   scope    overythinj?    that    falls  Code,  sees.  410,  412.    The    subject    of    the 

within    the    broadest    definition    of    'trade-  text  in  this  section  is  becoming  yearly  more 
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and  more  important.  It  is  similar  ^n  import 
to  the  New  York  statutes  (Laws  1862,  c 
306,  sec.  1),  the  phraseology  being  rendered 
more  concise,  and  the  punishment  being  re- 
duced from  an  imprisonment  not  less  than 
six  months  and  not  more  than  twelve,  or  a 
fine  not  exceeding  five  thousand  dollars,  to 
that  of  a  misdemeanor.  The  subject  of 
counterfeiting  trademarks,  including  the 
kindred  topic  of  refilling  and  selling 
stamped  mineral  water  bottles,  has  received 
the  careful  attention  of  the  New  York 
legislature.  In  18:15  an  act  was  passed 
<TiawB  1845,  c.  279)  punishing  the  forge  iT  of 
stamps  or  labels.  In  1850  the  provisions  of 
this  act  were  somewhat  enlarged.  In  1862 
both  these  acts  were  repealed,  and  a  more 
comprehensive  and  stringent  statute  >vii8 
passed  (Laws  1862,  c.  306 »,  which,  with  an 
amendment  enacted  in  1863  (Laws  1863,  c. 
209),  giving  the  party  aggrieved  a  civil  rem- 
edy in  addition  to  the  fine  and  imprison- 
ment prescribed  by  the  act  of  1862,  em- 
bodies the  law  existing  at  the  present  time 


upon  the  general  subject  of  counterfeiting 
trademarks.    Such    is    the  history  of    New 
York  legislation  on  this  subject.    Our  state 
is  not  as  fet  fully  launched  on  the  sea  of 
manufactories,  but  it  is  time  the  subject  of 
their  protection  should  be  encouraged  in  so 
far  as  the    advantages    of   trademarks  are 
concerned.    The    kindred  offense  of    selling 
mineral    waters,  water  bottles,  and    others 
bearing  the  stamp  of  a  particular  manufac- 
turer, is  made  punishable  by  section  354, 
post,    of    this    chapter.    The    text    of    this 
chapter  is  carefully  drawn,  retrenching  the 
phraseology  and  modifying   the  measur.*  of 
punishment  to  correspond  with  the  forms  of 
expression    used    and    penalties    prescribed 
throughout  the  code,  adopting  some  of  the 
provisions  of  a  very  stringent  English  stat- 
ute  on   this    subject,    passed    in    1862:   25 
&  26  Vict.,  c.  88.     See  'Trademarks,'  tXv. 
Code,  sees.  655,  991,  and  note^;  Pol.  Code, 
sees.  3196-3199,  and  notes*':  Commissioners' 
note. 


351.  Selling  goods  wbicb,  bear  coimteTfeit  trademarks. 

Sec.  351.  Every  person  who  sells,  or  keeps  for  sale,  or  manufactures  or  pre- 
pares, for  the  purpose  of  sale,  any  goods  upon,  or  to  which  any  reproduced, 
copied,  imitated,  forged,  or  counterfeited  trademark,  or  label,  or  brand,  com- 
posed in  whole  or  in  part  of  such  a  reproduced,  copied,  imitated,  forged,  or 
counterfeited  trademark,  has  been  affixed,  after  such  trademark  has  been  re- 
corded in  the  office  of  the  secretary  of  state,  or  with  the  commissioner  of 
patents  in  the  United  States  patent  office,  intending  to  represent  such  goods 
as  the  genuine  goods  of  the  person,  firm,  company,  or  corporation  owning  the 
said  trademark,  knowing  the  same  to  be  reproduced,  copied,  imitated,  forged, 
or  counterfeited,  is  guilty  of  a  misdemeanor.  [Amendment,  approved  March 
S57, 1897;»Stats.  1897,  p.  213;  in  effect  sLxty  days  from  March  27,  1897.] 

Oenuineness  of  trademark  warranted  by  sale  of  article  bearing  it:  Civ.  Code,  sec. 
1772. 

352.  Definition  of  ''counterfeit  trademarks,"  etc. 

Sec.  352.  The  phrases  "forged  trademark'^  and  "counterfeited  trademark/* 
or  their  equivalents,  as  used  in  this  chapter,  include  every  alteration  or  imita- 
tion of  any  trademark  so  resembling  the  original  as  to  be  likely  to  deceive. 

353.  Trademark  defined. 

Sec.  353.  The  phrase  "trademark,"  as  used  in  the  three  preceding  sections, 
includes  every  description  of  word,  letter,  device,  emblem,  stamp,  imprint, 
brand,  printed  ticket,  label,  or  wrapper  usually  affixed  by  any  mechanic,  man- 
ufacturer, druggist,  merchant,  or  tradesman,  to  denote  any  goods  to  be  goods 
imported,  manufactured,  produced,  compounded,  or  sold  by  him,  other  than 
any  name,  word,  or  expression  generally  denoting  any  goods  to  be  of  some 
particular  class  or  description. 
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§§  354-356  Penal  Code.  [Part  I,  Title  IX^ 

354.  Befilling  casks,  etc.,  bearing  trademarkr      « 

Sec.  354.  Every  person  who  has  in  his  possession,  or  who  uses  any  cask,, 
bottle,  vessel,  case,  cover,  label,  brand,  or  other  thing  bearing,  or  having  in  any 
way  connected  with  it,  the  trademark  of  another,  which  has  been  duly  recorded 
in  the  office  of  the  secretary  of  state,  or  with  the  commissioner  of 
patents  in  the  United  States  patent  office,  or  the  trade  name  of  another,  for 
the  purpose  of  disposing  of  any  article  other  than  that  which  such  cask,  bottle^ 
vessel,  case,  cover,  label,  brand,  or  other  thing  originally  contained,  or  is  con- 
nected with  by  the  owner  of  such  trademark  or  trade  name,  with  intent  to 
deceive  or  defraud,  is  guilty  of  a  misdemeanor.  [Amendment,  approved  March 
27,  1897;  Stats.  1897,  p.  213;  in  effect  sixty  days  from  March  27,  1897.] 

Constitutionality  of  the  New  York  bottling  act:  See  People  v.  Cannon,  139  N.  Y. 
S2;  30  Am.  St.  Rep.  668. 

354a.  Selling  or  refilling  casks,  etc.,  containing  trademark. 

Sec.  354a.  Every  person  who  willfully  sells,  or  trafficks  in  any  cask,  keg,, 
bottle,  vessel,  siphon,  can,  case,  or  other  package  bearing  the  duly  filed  trade- 
mark or  name  of  another,  printed,  branded,  stamped,  engraved,  etched,  blown, 
or  otherw'ise  attached  or  produced  thereon  or  refills  any  such  cask,  keg,  bottle, 
vessel,  siphon,  can,  case,  or  other  package  with  intent  to  defraud  the  owner 
thereof,  without  the  consent  of  the  owner  thereof,  or  unless  the  same  shall 
have  been  purchased  from  the  owner  thereof,  is  guilty  of  a  misdemeanor. 
[New  section,  in  effect  sixty  days  from  March  14,  1899;  Stats.  1899,  p.  103.] 

354b.  Destroying  or  defacing  trademark. 

Sec.  354b.  Every  person  w^ho  shall  willfully  deface,  erase,  obliterate,  cover 
up,  or  otherwise  remove,  destroy,  or  conceal  the  duly  filed  trademark,  or  name 
of  another,  printed,  branded,  stamped,  engraved,  etched,  blown,  impressed, 
or  otherwise  attached  to,  or  produced  upon  any  cask,  keg,  bottle,  vessel,  siphon,, 
can,  case,  or  other  package,  for  the  purpose  of  selling  or  trafficking  in  such 
cask,  keg,  bottle,  vessel,  siphon,  can,  case,  or  other  package,  or  refilling  such 
cask,  keg,  bottle,  vessel,  siphon,  can,  case,  or  other  package,  with  intent  to 
defraud  the  owner  thereof,  without  the  consent  of  the  owner,  unless  the  same 
shall  have  been  purchased  from  the  owner,  is  guilty  of  a  misdemeanor.  [New 
section,  in  effect  sixty  days  from  March  9,  1899;  Stats.  1899,  p.  87.] 

See  People  v.  Cannon,  139  N.  Y.  32;  3(5   Am.  St.  Rep.  668. 

355.  Defacing  marks  upon  wrecked  property,  and  destroying  bills  of  lading. 
Sec.  355.     Every  person  who  defaces  or  obliterates  the  marks  upon  wrecked 

jjroperty,  or  in  any  manner  disguises  the  appearance  thereof,  with  intent  to 
prevent  the  owner  from  discovering  its  identity,  or  who  destroys  or  suppresses 
any  invoice,  bill  of  lading,  or  other  document  tending  to  show  the  ownership^ 
is  guilty  of  a  misdemeanor. 
Wrecks    and   wrecked    property:    Pol.    Code,  sec.  2403  ct  seq. 

356.  Defacing  marks  upon  logs,  lumber,  or  wood. 

Sec.  356.    Every  person  who  cuts  out,  alters,  or  defaces  any  mark  made  upon 
any  log,  lumber,  or  wood,  or  puts  a  false  mark  thereon  with  intent  to  prevent 
the  owner  from  discovering  its  identity,  is  guilty  of  a  misdemeanor. 
Floating  lumber:  Pol.  Code,  sec.  2389  et   seq. 
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Chap.  XII.]  Other  Injuries  to  Persons.  §§  357-3G0 

367.  Altering  brands. 

Sec.  357.  Every  person  who  marks  or  brands,  alters,  or  defaces  the  mark  or 
brand  of  any  horse,  mare,  colt,  jack,  jennet,  mule,  bull,  ox,  steer,  cow,  or 
calf  belonging  to  another,  with  intent  thereby  to  steal  the  same,  or  to  prevent 
identification  ^hereof  by  the  true  owner,  is  punishable  by  imprisonment  in 
the  staters  prison  for  not  less  than  one  nor  more  than  five  years.  [Amendment, 
became  a  law  under  constitutional  provision  without  govemor^s  approval,  March 
16, 1901;  Stats.  1901,  p.  329.] 

The  offense  of  altering   the    brand    of      Sinnej  v.  State,  6  Tex.  1;  State  v.  Nichols, 
cattle  is  committed  when  a  new  brand  is      12  Kich.  672. 

impressed  on  an  animal  already  branded:         Marks  and  brands:  See  Pol.  Code,  sees. 

3167-3172,  3182-3185. 

357^.  Same. 

Sec.  357^.  Every  person  who  marks  or  brands,  alters,  or  defaces  the  mark 
or  brand  of  any  sheep,  goat,  hog,  shoat,  or  pig  belonging  to  another,  with  intent 
thereby  to  steal  the  same,  or  to  prevent  identification  thereof  by  the  true 
owner,  is  guilty  of  a  misdemeanor.  [Amendment,  became  a  law  under  con- 
stitutional provision  without  govemor^s  approval,  March  16,  1901;  Stats.  1901, 
p.  337.] 

358.  Frauds  in  affairs  of  special  partnerships. 

Sec.  358.  Every  member  of  a  special  partnership  who  commits  any  fraud  in 
the  affairs  of  the  partnership  is  guilty  of  a  misdemeanor. 

Special  partnership:  See  Civ.  Code,  sec.    2477  et  seq. 

359.  Contracting  or  solemnizing  forbidden  marriages. 

Sec.  359.  Every  person  authorized  to  solemnize  marriage,  who  willfully  and 
knowingly  solemnizes  any  incestuous  or  other  marriage  forbidden  by  law,  is 
punishable  by  fine  of  not  less  than  one  hundred  nor  more  than  one  thousand 
dollars,  or  by  imprisonment  in  the  county  jail  not  less  than  three  months  nor 
more  than  one  year,  or  by  both. 

Incestuous  marriage  defined:  Civ.  Code,         Person  authorized   to   solemnize  mar- 
sec.  59.  riage:  Civ.  Code,  sec.  70. 

Punishment  of  parties  to   incestuous 
marriage:  Sec.  285,  ante. 

360.  Solemnizing  marriage  without  a  license ;  making  false  return  or  no  return 
of  a  marriage. 

Sec.  360.  Every  person  authorized  to  solemnize  any  marriage,  who  solemnizes 
such  marriage  without  first  being  presented  with  the  marriage  license,  as  re- 
quired by  section  seventy-two  of  the  Civil  Code  of  this  state,  or  who  willfully 
makes  a  false  return  of  any  marriage  or  pretended  marriage  to  the  recorder; 
or  who,  having  solemnized  a  marriage,  fails  for  more  than  thirty  days,  to 
file  with  such  recorder  the  marriage  license  with  the  certificate  indorsed  there- 
on, as  required  by  sections  seventy-three  and  seventy-four  of  the  Civil  Code 
of  this  state;  and  every  person  who  willfully  makes  a  false  record  of  any 
marriage  return,  is  punishable  as  provided  in  the  preceding  section.  [Com- 
missioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 
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§§  361-365  Penal  Code.  [Part  I,  Title  IX, 

Commlssioxiers*  note. — "The  amendment  ing  to  section  seventy-nine  a  of  the  OiMI 

conBists  of  the  clauses  making  it  criminal  Code." 

to  fail   to  file  for  record  the  marriage  li-  Stats.  1850,  p.  424,  sec.  11. 

cense  and  certificate  of  marriage,  or  to  sol-  Certificate  of  marriage:  Civ.  Code,  sec. 

emnize   a   marriage    without   such    license.  73. 

The  first  of  these  amendments,  besides  being  Becording  certificate  of  marriage:  Civ. 

otherwise  proper,  is  required  to  give  mean-  Code,  sec.  74. 

V 

361.  Cruel  treatment  of  lunatics,  etc. 

Sec.  361.  Every  person  guilty  of  any  harsh,  cruel,  or  unkind  treatment  of, 
or  any  neglect  of  duty  toward,  any  idiot,  lunatic,  or  insane  person,  is  guilty  of 
a  misdemeanor. 

362.  Befusing  to  issue  or  obey  writ  of  habeas  corpus. 

Sec.  362.  Every  officer  or  person  to  whom  a  writ  of  habeas  corpus  may  be 
directed,  who,  after  service  thereof,  neglects  or  refuses  to  obey  the  command 
thereof,  is  guilty  of  a  misdemeanor. 

Stats.  1850,  p.  334,  sees.  9,  39. 

363.  Beconfining  persons  discharged  upon  writ  of  habeas  corpus. 

Sec.  363.  Every  person  who,  either  solely  or  as  member  of  a  court,  know- 
ingly and  unlawfully  recommits,  imprisons,  or  restrains  of  his  liberty,  for  the 
same  cause,  any  person  who  has  been  discharged  upon  a  writ  of  habeas  corpus, 
is  guilty  of  a  misdemeanor. 

"Habeas  corpus  act:  Stats.  1850,  p.  334;  may  be  rearrested  or  recommitted  for  the 

part  II,  title  XII,  c.  I,  see.  1473  et  seq.,  same  offense*':  CJommissioners'  note, 

post.    The  word  'unlawfuUy'  is  inserted  to  False  imprisonment:  See  sec.  256. 

exclude  from  the  operation  of  the  section  Habeas  corpus,  writ  of:  Sec.  1473  et 

a  class  of  cases  in  which  persons  discharged  seq. 

364.  Concealing  persons  entitled  to  benefit  of  habeas  corpus. 

Sec.  364.  Every  person  having  in  his  custody  or  under  his  restraint  or  power 
any  person  for  whose  relief  a  writ  of  habeas  corpus  has  been  issued,  ^ho,  with 
the  intent  to  elude  the  service  of  such  writ  or  to  avoid  the  effect  thereof,  trans- 
fers such  person  to  the  custody  of  another,  or  places  him  under  the  power  or 
control  of  another,  or  conceals  or  changes  the  place  of  his  confinement  or  re- 
straint, or  removes  him  without  the  jurisdiction  of  the  court  or  judge  issuing 
the  writ,  is  guilty  of  a  misdemeanor. 

Stats.  1850,  p.  334,  sec.  29. 

Habeas  corpus:  See  chapter  concerning    the  writ  of,  sec.  1473  et  seq. 

365.  Innkeepers  and  carriers  refusing  to  receive  guests. 

Sec.  365.  Every  person,  and  every  agent  or  officer  of  any  corporation, 
carrying  on  business  as  an  innkeeper,  or  as  a  common  carrier  of  passengers, 
who  refuses,  without  just  cause  or  excuse,  to  receive  or  entertain  any  guest  or 
to  receive  or  carry  any  passenger,  is  guilty  of  a  misdemeanor.  [Commissioners' 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

Common  carriers   of   passengers:   Civ.    Code,  sees.  21G8-2176,  2180-2191. 
Innkeepers:  Civ.  CoJe,  sees.  18o9,  18(>0. 
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Title  X.]  Crimes  Against  Public  Health  and  Safety.       §§  366,  367 

^6.  Counterfeiting  quicksilver  stamps. 

Sec.  366.  Every  person  who  counterfeits  or  who  willfully  uses  the  cou-nter- 
feit  seal  or  stamp  of  any  person  engaged  in  manufacturing  or  selling  quicksilver 
is  guilty  of  a  felony. 

367.  Selling  debased  quicksilver. 

Sec.  367.  Every  person  who  willfully  sells,  or  offers  for  sale  as  pure,  any 
debased  or  adulterated  quicksilver  is  guilty  of  a  misdemeanor. 


TITLE   X. 

"OF  CRIMES  AGA.INST  THE  PUBLIC   HEALTH  AND  SAFETY. 

Sec.  368.    Death  from  explosions,  etc 

Sec.  369.    Death  from  collision  on  railroads. 

Sec.  SOOa.  Operating  cara  without  suitable  fenders. 

Sec.  369b.  Confining  animals  in   cars  for  more  than  thirty-six  hours. 

Sec.  31i9c.  Obstructing  highways  by  train  of  cars. 

Sec.  369d.  Leaving  open  bars  or  gates  inclosing  railway  track. 

Sec.  S69e.  Leading  or  driving  animals  along  railroad  tracks. 

Sec.  369f.  Being  or  becoming  intoxicated  while  discharging  duties  upon  a  railroad. 

Sec.  3G9g.  Fraudulently  evading  payment  of  fare  for  traveling  on  railroad. 

Sec.  369h.  Riding,  driving,  or  propelling  vehicles  along  the  tracks  of  railways. 

Sec.  3G9i.   Stealing  a  ride  on  train. 

Sec.  3C9j.  Connivance  by  railway  employees  to  violate  the  preceding  section. 

Sec.  370.    Public  nuisances  defined. 

Sec.  371.    Unequal  damage. 

Sec.  372.    Maintaining  a  nuisance,  a  misdemeanor. 

See.  373.    Establishing  or  keeping  pesthouses  within  cities,  towns,  etc. 

Sec.  374.    Putting  dead  animals  in  streets,  rivers,  etc. 

Sec.  374^2.  Discharging  coal  tar,  etc.,  into  waters. 

Sec.  375.    Keeping  gunpowder,  etc.,  .unlawfully. 

Sec.  375a.  Records  of  sales  and  other  transfers  of  nitroglycerin  iand  other  high  ex- 
plosives. 

Sfc.  376.    V  olntion  of  quarantine  laws  by  masters  of  vessels. 

Sec.  377.    Willful  violation  of  health  laws. 

Sec.  378.    Neglecting  to  perform  duties  under  health  law. 

Sec.  379.    Unlicensed  piloting. 

Sec.  380.    Apothecary  omitting  to  label  druars,  or  labeling  them  wrongfully,  etc. 

Sec.  381.  Putting  extraneous  substances  in  packages  of  goods  usually  so^d  by  weight 
with  intent  to  increase  weijitii. 

Sec.  381a.  False  tests  of  dairy  products. 

Sec.  382.    Adulterating  foods,  drugs,  liquors,  etc. 

Sec.  383.    Disposing  of  tainted  food,  etc. 

Sec.  383a.  Selling  manufactured  butter  without  showing  its  character. 

Sec.  384.    Setting  woods  on  fire. 

Sec.  38'ta.  Starting  fires  in  hay,  grain,  grass,  or  woodland. 

Sec.  384b.  Departing    from    camp    leaving  fire  burning. 

Sec.  384c.  Hunting  on  the  inclosed   lands  of  another. 

Sec.  385.    Obstructing  attempts  to   extinguish  fires. 

Sec.  386.    Maintaining  bridge  or  ferry  without  authority. 

Sec.  387.    Violating  condition   of  undertaking  to  keep  ferry. 

Sec.  388.    Kiding  or  driving  faster  than  a   walk  on  toll-bridges. 

•Sec.  389.    Crossing  toll-bridges,  etc.,  without  paying  toll. 
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§§  368-369a  Penal  Code.  [Pan  1, 

Sec.  390.    Eogineer  of  locomotiye  engine  omitting  to  ring  tell  when  crossing  highway. 
Sec.  391.    Intoxication  of  engineers,  conductors,  or  drivers  of  locomotiyes  or  cars. 
Sec.  392.    Placing  passenger-cars  in*  front  of  freight-cars. 
Sec.  393.    Violation  of  duty  by  employees  of  railroad  companies. 
Sec.  394.    Exposing  person  infected   with  any  contagious  disease  in  a  public  place. 
Sec.  395.    Frauds    practiced  to  affect  the  market  price. 
Sec.  39€.    Racing  upon  highways. 

Sec.  397.    Selling  liquor  to  Indians  or  common  drunkards. 
Sec.  397a.  Furnishing  liquor  to  persons  addicted  to  the  inordinate  use  thereof. 
.  Sec.  397b.  Selling  or  giving  liquor  to  minors. 
Sec.  398.    Selling  firearms  and  ammunition  to  Indians. 
Sec.  399.    Death  from  mischievous  animals. 
Sec.  400.    Exhibiting  deformities  of  person. 
Sec.  401.    Aiding  or  encouraging  suicide. 
Sec.  401a.  Overcrowding  lodging  or  sleeping  apartments. 
Sec.  402.    Using  or  exposing  animal  with  glanders. 
Sec.  402a.  Adulterating  candy. 
Sec.  402b.  Animal    having  g  anders  to  be  killed. 

Sec.  402c.  Permitting  animals  having  contagious  or  infectious  diseases  to  come  in  con- 
tact with  animals  not  so  affected. 

• 

368.  Beath  from  explosions,  etc. 

Sec.  368.  Every  person  having  charge  of  any  steam-boiler  or  steam-engine, 
or  other  apparatus  for  generating  or  employing  steam,  used  in  any  manufactory, 
or  on  any  railroad,  or  in  any  vessel,  or  in  any  kind  of  mechanical  work,  who 
willfully,  or  from  ignorance  or  neglect,  creates,  or  allowis  to  be  created,  such  an 
undue  quantity  of  steam  as  to  burst  or  break  the  boiler,  engine,  or  apparatus, 
or  to  cause  any  other  accident  whereby  the  death  of  a  human  being  is  produced, 
is  punishable  by  imprisonment  in  the  state  prison  for  not  less  than  one  nor 
more  than  ten  years. 

369.  Death  from  collision  on  railroads. 

Sec.  369.  Every  conductor,  engineer,  brakeman,  switchman,  or  other  person 
having  charge,  wholly  or  in  part,  of  any  railroad  car,  locomotive,  or  train,  who 
willfully  or  negligently  suffers  or  causes  the  same  to  collide  with  another  car, 
locomotive,  or  train,  or  with  any  other  object  or  thing,  whereby  the  death  of  a 
human  being  is  produced,  is  punishable  by  imprisonment  in  the  state  prison 
for  not  less  than  one  nor  more  than  ten  years. 

369a.  Operating  cars  without  suitable  fenders. 

Sec.  369a.  Any  person,  company,  or  corporation,  operating  cars  on  the 
streets  of  cities  or  towns,  or  on  the  county  roads  within  the  state,  for  the 
conveyance  of  passengers,  propelled  by  means  of  wire  ropes  attached  to  sta- 
tionary engines,  or  by  electricity  or  compressed  air,  w^lio  runs,  operates,  or  uses 
any  car  or  dummy,  unless  each  car  and  dummy,  while  in  use,  is  fitted  with  a 
brake  capable  of  bringing  such  car  to  a  stop  within  a  reasonable  distance,  and 
a  suitable  fender,  or  appliance  placed  in  front  or  attached  to  the  trucks  of  such 
dummy  or  car,  for  the  purpose  of  removing  and  clearing  obstructions  from  the 
track,  and  preventing  any  obstacles,  obstructions,  or  person  on  the  track  from 
getting  under  such  dummy  or  car,  and  removing  the  same  out  of  danger,  and  out 
of  the  way  of  such  dummy  or  car,  is  guilty  of  a  misdemeanor.     Where  the 

• 
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board  of  supervisors  of  any  county,  or  the  city  council  or  other  governing  body 
of  any  city,  by  ordinance,  order,  or  resolution,  prescribes  the  fender  or  brake 
to  be  used  as  aforesaid,  then  a  compliance  with  such  ordinance,  order,  or  reso- 
lution must  be  deemed  a  full  compliance  with  the  provisions  of  this  section. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 

This  section  is  a  codification  of  "the   Statute  of  1899,  page  183":  Commissioiiers* 
note.  ' 

369b.  ConjSning  animals  in  cars  for  more  than  thirty-six  hours. 

Sec.  369b.  Any  ofiBcer,  agent,  or  conductor  of  any  company  or  person  operiit- 
ing  any  railroad  in  this  state,  who  in*  carrying  and  transporting  cattle,  sheep,  or 
swine  in  carload  lots,  confines  the  same  in  cars  for  a  longer  period  than  thirxy- 
six  consecutive  hours,  without  unloading  for  rest,  water,  and  feeding,  for  a 
period  of  at  least  ten  consecutive  hours,  is  guilty  of  a  misdemeanor.  In  esti- 
mating such  time  of  confinement,  the  period  during  which  the  animals  liave 
been  confin-ed  without  such  rest  on  connecting  roads  from  which  they  are  re- 
ceived, must  be  computed.  In  case  the  owner  or  person  in. charge  of  such 
animals  refuses  or  neglects  to  pay  for  the  care  and  feed  of  animals  so  rested, 
the  company  or  person  operating  such  railroad  may  charge  the  expense  thereof 
to  the  owner  or  consignee  and  retain  a  lien  upon  the  animals  therefor  until  the 
same  is  paid.  [Commissioners'  Amendment,  approved  March  16,  1901;  took 
effect  July  1, 1901.] 

The  comznissioners    recommended    that  hundred  and  sixty -nin«  b  to  three  hundred 

"the  Statute  of  1877-78,  page  969,  be,  with  and  sixty-nine  h."    The  recommendation  of 

respect  to  the  police  regulations  contained  the  commissioners  was  adopted  by  the  legis- 

therein,  codified  by  adding    sections    three  lature:  See  Stats.  1901,  pp.  455,  456. 

369c.  Obstmcting  highways  by  train  of  cars. 

Sec.  369c.  When  any  freight  train  on  any  railroad  stops  in  such  a  position 
as  to  obstruct  the  ordinary  travel  on  any  highway,  for  a  longer  period  than 
ten  minutes,  the  person  having  charge  of  such  train  must  cause  it  to  be  sep- 
arated, so  as  to  leave  the  street  or  highway  open  to  its  full  width  to  accommo- 
date the  public  travel;  and  any  company  or  person  in  whose  employment  any 
person  is,  who  violates  this  section,  forfeits  and  must  pay  the  sum  of  twenty-five 
dollars  for  each  offense.  [Commissioners'  Amendment,  approved  March  16, 
1901;  took  effect  July  1,  1901.] 

Indictment  for  obstructing  public  road:      546;  11  Am.  St.  Kep.  395;  State  y.  Lemay, 
See  Palatka  etc.  R.  R.  Co.  v.  State,  23  Fla.      13  Ark.  405;  Patton  v.  State,  50  Ark.  53. 

369d.  Leaving  open  bars  or  gates  inclosing  railway  track. 

Sec.  369d.  Any  person  who  entiers  upon  or  crosses  any  railroad,  at  any 
private  passway,  which  is  inclosed  by  bars  or  gates,  and  neglects  to  leave  the 
same  securely  closed  after  him,  is  guilty  of  a  misdemeanor.  [Commissioners' 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

369e.  Leafling  or  driving  animals  along  railroad  tracks. 

Sec.  369e.  Any  person  who  leads,  drives,  or  conducts  any  beast  along  the 
track  of  a  railroad,  except  where  the  railroad  is  built  within  the  limits  of  a 
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public  highway,  or  who  places,  or  having  tlie  right  to  prevent  it,  suffers  any 
animal  to  be  placed  within  the  fences  thereof  for  grazing  or  other  purposes  is 
guilty  of  a  misdemeanor.  [Commissioners'  Amendment,  approved  March  16, 
1901;  took  effect  July  1,  1901.] 

See  note  to  sec.  369b. 

869f.  Being  or  becoming  intoxicated  while  discharging  duties  upon  a  railroad* 

Sec.  369f.  Any  person  employed  upon  any  railroad  as  engineer,  conductor, 
baggage-master,  brakeman,  switchman,  fireman,  bridge-tender,  flagman,  or 
signalman,  or  having  charge  of  the  regulation  or  running  of  trains  upon  such 
railroad,  in  any  manner  whatever,  who  becomes  or  is  intoxicated  while  engaged 
in  the  discharge  of  his  duties,  is  guilty  of  a  misdemeanor;  and  if  any  person 
so  employed  as  aforesaid,  by  reason  of  such  intoxication,  does  any  act,  or  neglects 
any  duty,  which  act  or  neglect  causes  the  death  of,  or  bodily  injury  to,  any 
person  or  persons,  he  is  guilty  of  a  felony.  [Commissioners'  Amendment,  ap- 
proved March  16, 1901;  took  effect  July  1,  1901.] 

369g.  Fraudulently  evading  payment  of  fare  for  traveling  on  railroad. 

Sec.  369g.  Every  person  who  fraudulently  evades,  or  attempts  to  evade,  the 
pajrment  of  his  fare  for  traveling  on  any  railroad,  is  guilty  of  a  misdemeanor 
and  punishable  by  fine  of  not  less  than  five  nor  more  than  twenty  dollars. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1^ 
1901.] 

369h.  Biding,  driving,  or  propelling  vehicles  along  the  tracks  of  railways. 

Sec.  369h.  Any  person  who  rides,  drives,  or  propels  any  vehicle  upon  and 
along  the  track  of  any  railroad,  through  or  over  its  private  right  of  way,  \^'*ithout 
the  authorization  of  its  superintendent  or  other  officer  in  charge  thereof,  is 
guilty  of  a  misdemeanor.  [Commissioners'  Amendment,  approved  March  16^ 
1901;  took  effect  July  1,  1901.] 

869i.  Stealing  a  ride  on  train. 

Sec.  369i.  Every  person  who,  without  being  thereunto  authorized  by  the 
owner,  lessee,  or  person  or  corporation  operating  the  same,  climbs  upon,  holds 
to,  or  in  any  manner  attaches  himself  to  any  locomotive  engine,  or  freight  or 
passenger  car  or  train,  while  the  same  is  in  motion  or  standing  still,  or  who, 
without  like  authority,  rides  or  attempts  to  ride  upon  any  railroad  train  of  any 
character,  or  in  or  upon  any  part  thereof,  for  the  purpose  or  with  the  intent 
of  riding  free  thereon,  is  guilty  of  a  misdemeanor.  [Commissioners'  Ameiid- 
ment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

369 j.  Connivance  by  railway  employees  to  violate  the  preceding  section. 

Sec.  369 j.  Every  locomotive  engineer,  fireman,  conductor,  brakeman,  or 
other  employee  of  any  railroad  compan}^  who  knowingly  assists,  aids,  or  abets 
any  person  in  doing  any  act  or  thing  declared  by  section  three  hundred  and 
sixty-nine  i  to  be  a  misdemeanor,  or  who  takes,  receives,  or  accepts  any  money 
or  thing  of  value  from  any  person  or  persons  in  consideration  of  permitting  or 
conniving  at  sucli  act  or  acts,  is  guilty  of  a  misdemeanor.  [Commissioners' 
Amendment,  approved  March  16,  1901 ;  took  effect  July  1,  1901.] 
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* 

870.  Public  nuisances  defined. 

Sec.  370.  Anything  which  is  injurious  to  health,  or  is  indecent,  or  offensive 
to  the  senses,  or  an  obstruction  to  the  free  use  of  property,  so  as  ip  interfere 
with  the  comfortable  enjo3mient  of  life  or  property  by  an  entire  community 
or  neighborhood,  or  by  any  considerable  number  of  persons,  or  unlawfully 
obstructs  the  free  passage  or  use,  in  the  customary  manner,  of  any  navigable 
lake,  or  river,  bay,  stream,  canal,  or  basin,  or  any  public  park,  square,  street, 
or  highway,  is  a  public  nuisance.  [Amendment,  approved  March  30,  1874; 
Amendments  1873-74,  431;  took  effect  July  1,  1874.] 

Public    nuisance:    Compare    with    Civ.  ity:  See  Vanderhurst  v.  Tholcke,  113  Cal. 

Code,  sec.    3840.    See,  also,  sections    3490-  147. 

3495  of  that  code  upon  this  subject  gener-  The  criminal   remedy  for  maintaining  a 

ally.  nuisance  is  not  exclusive  of  the  civil:  Peo- 

Public  nnisanee.— Anything  which  is  an  pie  v.  Truckee  Lumber  Co.,  116  Cal.  397; 
obstruction  of  a  public  street  or  highway  58  Am.  St.  Rep.  183.  The  offense  of  main- 
constitutes  a  public  nuisance:  Siskiyou  etc.  taining  a  public  nuisance  is  not  within  the 
Co.  V.  Rostel,  121  Cal.  511;  Taylor  y.  jurisdiction  of  a  justice's  court:  Matter  of 
Reynolds,    92    Cal.    573.    The   person    who  Kurtz,  68  Cal.  412. 

maintains    such  a  nuisance    is    guilty  of  a  A  nuisance,  to  be  indictable,  must  be  the 

misdemeanor,  which  must  be  tried  by  a  jury:  natural  and  direct  cause  of  the  act  of  the 

Taylor  v.  Reynolds,  92  C^l.  573.    The  pollu-  party  charged:  Gay  v.  State,  90  Tenn.  645; 

tion  of  waters  by  refuse  from  a  sawmill,  to  25  Am.  St.  Rep.  707.    Indictment    for    ob- 

the  destruction  of  fish,  is  a  public  nuisance:  structing    a    navigable    watercourse:    See 

People  V.  Truckee    Lumber  Co.,  116    Cal.  State  v.  Narrows  Island  Club,  100    N.  C. 

397;   58    Am.    St.    Rep.    183.    Removal    of  477;  0  Am.  St.  Rep.  018. 
shade  trees  as  a  nuisance  by  a  municipal- 

371.  Unequal  damage. 

Sec.  371.  An  act  which  affects  an  entire  community  or  neighborhood,  or  any 
considerable  number  of  persons,  as  specified  in  the  last  sectidn,  is  not  less  a 
nuisance  because  the  extent  of  the  annoyance  or  damage  inflicted  upon  individ- 
uals is  unequal.  [Amendment,  approved  March  30,  1874;  Amendments  1873- 
74,  432;  took  effect  July  1,  1874.] 

372.  Maintaining  a  nuisance  a  misdemeanor. 

Sec.  372.  Every  person  who  maintains  or  commits  any  public  nuisance,  the 
punishment  for  which  is  not  otherwise  prescribed,  or  who  willfully  omits  to 
perform  any  legal  duty  relating  to  the  removal  of  a  public  nuisance,  is  guilty 
of  a  misdemeanor. 

See  note  to  sec.  370. 

373.  Establishing  or  keeping  pesthouses  within  cities,  towns,  etc. 

Sec.  373.  Every  person  who  establishes  or  keeps,  or  causes  to  be  established 
or  kept,  within  the  limits  of  any  city,  town,  or  village,  any  pesthouse,  hospital, 
or  place  for  persons  affected  with  contagious  or  infectious  diseases,  is  guilty  of 
a  misdemeanor. 

Stats.  1853,  p.  35,  sece.  1,  2. 

374.  Putting  dead  animals  in  streets,  rivers,  etc. 

Sec.  374.  Every  person  who  puts  the  carcass  of  any  dead  animal,  or  the 
offal  from  any  slaughter-pen,  corral,  or  butcher-shop,  into  any  river,  creek,  pond, 
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reservoir,  stream,  street,  alley,  public  highway,  or  road  in  common  use,  or  who 
attempts  to  destroy  the  same  by  fire  within  one-fourth  of  a  mile  of  any  city, 
town,  or  village,  except  it  be  in  a  crematory,  the  construction  and  operation  of 
which  is  satisfactory  to  the  board  of  health  of  such  city,  town,  or  village;  and 
every  person  who  puts  any  wiater-closet  or  privy,  or  the  carcass  of  any  dead 
animal,  or  any  offal  of  any  kind,  in  or  upon  the  borders  of  any  stream,  pond, 
lake,  or  reservoir  from  which  water  is  drawn  for  the  supply  of  the  inhabitants 
of  any  city,  city  and  county,  or  any  town  in  this  state,  so  that  the  drainage 
from  such  water-closet,  privy,  carcass,  or  offal  may  be  taken  up  by  or  in  such 
stream,  pond,  lake,  or  reservoir;  or  who  allows  any  water-closet  or  privy,  or 
carcass  of  any  dead  animal,  or  any  offal  of  any  kind,  to  remain  in  or  upon  the 
borders  of  any  such  stream,  pond,  lake,  or  reservoir  within  the  boundaries  of 
any  land  owned  or  occupied  by  him,  so  that  the  drainage  from  such  water-closet, 
privy,  carcass,  or  offal  may  be  taken  up  by  or  in  such  stream,  pond,  lake,  or 
reservoir;  or  who  keeps  any  horses,  mules,  cattle,  swine,  sheep,  or  livestock  of 
any  kind,  penned,  corraled,  or  housed  on,  over,  or  on  the  borders  of  any  such 
stream,  pond,  lake,  or  reservoir,  so  that  the  waters  thereof  become  polluted 
by  reason  thereof;  or  who  bathes  in  any  such  stream,  pond,  lake,  or  reservoir; 
or  who  by  any  other  means  fouls  or  pollutes  the  waters  of  any  such  stream, 
pond,  lake,  or  reservoir,  is  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  punished  as  prescribed  in  section  three  hundred  and  seventy-seven. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 

This  section  was  not  intended  to  deprive  bank  of  a  stream,  see  People  v.  Borda,  105 

riparian  owners  of  property  rights:  People  Cal.  636. 

ex  rel.  Ricke  Water  Co.  v.  Elk  River  etc.  Throwing  a  carcass  in  a  well  is  indict- 

Co.,  107    Cal.  221;    48  Am.  St.    Rep.  125.  able  at  common  law:  State  v.  Buckman,  29 

That  the  offense  may  be  committed  by  herd-  Am.  Dec.  646. 
ing  a  large  band  of  sheep  daily  along  the 

374^.  Discharging  coal  tar,  etc.,  into  waters. 

Sec.  374.J.  Every  person,  firm,  association,  or  corporation  which  shall  dis- 
charge, or  deposit,  or  shall  cause  or  suffer  to  be  discharged  or  deposited,  or  to 
pass,  in  or  into  the  waters  of  any  navigable  bay,  or  river,  in  this  state,  any  coal 
tar  or  refuse  or  residuary  product  of  coal,  petroleum,  asphalt,  bitumen  or  other 
carbonaceous  material  or  substance,  is  guilty  of  a  misdemeanor,  and  for  each 
offense  is  punishable  by  imprisonment  in  the  county  jail  for  not  exceeding  one 
year,  or  by  fine  not  exceeding  one  thousand  dollars,  or  by  both  such  fine  and 
imprisonment.  [New  section,  approved  March  25,  1901;  took  effect  imme- 
diately; Stats.  1901,  p.  813.] 

376.  Keeping  gunpowder,  etc.,  unlawfally. 

Sec.  375.  Every  person  who  makes  or  keeps  gunpowder,  nitroglycerin,  or 
other  highly  explosive  substance,  within  any  city  or  town,  or  who  carries  the 
same  through  the  streets  thereof,  in  any  quantity  or  manner  such  as  is  prohib- 
ited by  law,  or  by  any  ordinance  of  such  city  or  to^-n,  is  guilty  of  a  misde- 
meanor. 

Explosives  as  a  nuisance,  and  liability  for  keeping:  See  note,  67  Am.  St.  Rep.  134- 
140. 
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^75a.  Records   of  sales  and   other  transfers   of  nitroglycerin  and   other  high 
explosives. 

Sec.  375a.  It  is  the  duty  of  each  and  every  person,  association,  joint  stock 
•company,  and  corporation,  manufacturing,  storing,  selling,  transferring,  dis- 
posing of,  or  in  any  manner  dealing  in,  ot  with,  or  using,  or  giving  out  nitro- 
glycerin, dynamite,  vigorite,  hercules  powder,  giant  powder,  or  other  high  ex- 
plosive, hy  whatever  name  known,  to  keep  at  all  times  an  accurate  journal,  or 
hook  of  Tecord,  in  T^hich  must  be  entered,  from  time  to  time,  as  it  is  made, 
^ach  and  every  sale,  delivery,  transfer,  gift,  or  other  disposition  made  by  such 
person,  firm,  association,  joint  stock  company,  or  corporation,  in  the  course  of 
business  or  otherwise,  of  any  quantity  of  such  explosive  substance.  Such  jour- 
nal or  record  book  must  show,  in  a  legible  handwriting,  to  be  entered  therein  at 
the  time,  a  complete  history  of  each  transaction,  stating  the  name  and  quantity 
of  the  explosive  sold,  delivered,  given  away,  transferred,  or  otherwise  disposed 
of;  the  name,  place  of  residence,  or  business  of  the  purchaser,  or  transferee; 
the  name  of  the  individual  to  whom  delivered,  with  his  or  her  address,  with  a 
description  of  such  individual  sufficient  for  identification.  Such  journal  or 
record  book  must  be  kept  by  the  person,  firm,  association,  joint  stock  company, 
or  corporation  bo  selling,  deliverijig,  or  otherwise  disposing  of  such  explosive 
substance,  or  substances,  in  his  or  their  principal  office  or  place  of  business  at 
^11  times  subject  to  the  inspection  and  examination  of  the  peace  officers,  or  other 
police  authorities  of  the  state,  county,  or  municipality  where  the  same  is 
situated,  on  proper  demand  made  therefor.  Any  failure  or  neglect  to  keep 
«uch  book,  or  to  make  the  proper  entries  therein  at  the  time  of  the  transaction, 
as  herein  provided,  or  to  exhibit  the  same  to  the  peace  officers  or  other  police 
authorities  on  demand,  is  deemed  a  misdemeanor,  and  punishable  accordingly. 
In  addition  to  such  punishment,  and  as  a  cumulative  penalty,  such  person,  firm, 
association,  joint  stock  company,  or  corporation  so  offending,  shall  forfeit,  for 
each  oflEense,  the  sum  of  two  hundred  and  fifty  dollars,  to  be  recovered  in  any 
<jourt  of  competent  jurisdiction.  The  party  instituting  an  action  for  such 
forfeiture  shall  not  be  entitled  to  dismiss  the  same  without  consent  of  the  court 
before  which  the  suit  has  been  instituted.  Nor  shall  any  judgment  recovered 
be  settled,  satisfied,  or  discharged,  save  by  order  of  such  court,  after  full  pay- 
ment into  court,  and  all  moneys  so  collected  must  be  paid  to  the  party  bringing 
the  suit.  [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 

This  section  is  a  codification  of  "sections  one  to  four  of    the  SStatute  of  1887, 
page  110":  Commissioners'   note. 

376.  Violation  of  quarantine  laws  by  masters  of  yessels. 

Sec.  376.  Every  master  of  a  vessel  subject  to  quarantine  or  visitation  by  the 
quarantine  ofiBcer,  who  refuses  or  omits: 

1.  To  proceed  with  and  anchor  his  vessel  at  the  place  assigned  for  quarantine, 
at  the  time  of  his  arrival; 

2.  To  submit  his  vessel,  cargo,  and  passengers  to  the  examination  of  the 
quarantine  officer,  or  to  furnish  all  necessary  information  to  enable  that  officer 
to  determine  to  what  length  of  quarantine  and  other  regulations  they  ought, 
respectively,  to  be  subject;  or, 

169 


§§  377-379  Penal  Code.  [Part  I,. 

» 

3.  To  remain  with  his  vessel  at  the  quarantine  during  the  period  assigned 
for  her  quarantine,  and  while  at  quarantine  to  comply  with  the  regulations  pre- 
scribed by  law,  and  with  such  as  any  health  officer,  by  virtue  of  authority  given 
him  by  law,  shall  prescribe  in  relation  to  his  vessel,  his  cargo,  himself,  his 
passengers,  or  crew; 

Is  punishable  by  imprisonment  in  the  county  jail  not  exceeding  one  year, 
or  by  fine  not  exceeding  two  thousand  dollars,  or  both.  [Commissioners' 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

Quarantine  and  health  regulations  for  Quarantine  regulations  and  health  laws:. 

San  Prancisco:  Fol.  Code,  see.  3004  et  seq.  See  notes,  47  Am.  St.  Rep.  533-552;  92  Am. 

Shipmaster's    duties;    Fol.    Code,    sees.  Dec.  76-80. 
3013,  3014,  3016-3019. 

377.  Willful  violation  of  healtli  laws. 

Sec.  377.  Every  person  who  is  charged  with  a  duty  relating  to  the  registra- 
tion of  deaths,  under  chapter  III,  title  VII,  of  the  act  to  establish  a  Polit- 
ical Code,  approved  March  twelfth,  eighteen  hundred  and  seventy-two,  who — 

1.  Willfully  fails  to  keep  a  registry  of  the  name,  age,  residence,  and  time 
of  death  of  a  decedent;  or, 

2.  Willfully  fails  to  register  with  the  county  recorder  a  certified  copy  of 
such  register,  as  is  provided  for  in  said  chapter;  or, 

3.  Willfully  inters,  cremates,  or  otherwise  disposes  of  any  human  body,  in 
any  city,  county,  or  city  and  county,  without  having  first  obtained  a  permit, 
as  provided  for  in  said  chapter;  or, 

4.  Willfully  grants  a  permit  for  the  interment,  cremation,  or  disposition  of 
a  dead  human  body,  without  the  certificate  provided  for  in  said  chapter;  or, 

5.  Willfully  violates  any  of  the  laws  of  this  state  relating  to  the  preserva- 
tion of  the  public  health; 

Is  guilty  of  a  misdemeanor,  and  is,  unless  a  different  punishment  for  such 
violation  is  prescribed  by  this  code,  punishable  by  imprisonment  in  the  county 
jail  not  exeeeding  one  year,  or  by  fine  not  exceeding  one  thousand  dollars,  or 
by  both  such  fine  and  imprisonment.  [In  effect  sixty  days  from  February  25, 
1889;  Stats.  1889,  p.  34.] 

Preservation    of    public    health:    Pol.      of  the  justice  court:  In  re  Kurtz,  68  CaK 
Code,  sec.  2078  et  seq.  i25. 

The  offense  is  not  within  the  jurisdiction 

378.  K'eglecting  to  perform  duties  under  health  law. 

Sec.  378.  Every  person  charged  with  the  performance  of  any  duty  under  the 
laws  of  this  state  relating  to  the  preservation  of  the  public  health  who  willfully 
neglects  or  refuses  to  perform  the  same  is  guilty  of  a  misdemeanor. 

379.  TJnlicensed  piloting. 

Sec.  379.  Every  person  not  the  master  or  owner,  or  not  authorized  to  act  as 
pilot  under  the  laws  of  this  state,  w^ho  pilots  or  offers  to  pilot  any  vessel  to  or 
from  any  port  of  this  state  for  which  there  are  commissioned  or  licensed  pilots, 
or  who  pilots  or  offers  to  pilot  any  vessel  to  or  from  any  port  other  than  that 
for  which  he  is  commissioned  or  licensed,  and  for  which  there  are  pilots  so  com- 
missioned or  licensed,  is  guilty  of  a  misdemeanor.  [Amendment,  approved 
March  30,  1874;. Amendments  1873-74,  432;  took  effect  July  1,  1874.] 
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"Founded  upon  the  Statutes  of  1869-70,  generally,   sees.   2429-2447;   San   Francisco^ 

page  S48,  section  17.    That  act  applies  only  etc.;    Id.,    sees.  2457-2468;    Humboldt    bay, 

to  the  port  of  San  Francisco,  but  for  the  etc.:  Id.,  sees.  2476-2491;    and  San  Diego: 

same    reasons    should    be   extended   to    all  Stats.  1871-72,  650-652;  Cal.  Pol.  Code,  sec. 

ports    in    this    state    haying    commissioned  2491,  note":  Commissioners*  note, 
pilots:  See  'Pilots    and    Pilot   Regulations,' 

380.  Apothecary  omitting  to  label  dmgS;  or  labeling  them  wrongfully,  etc. 
Sec.  380.    Every  apothecary,  druggist,  or  person  carrying  on  business  as  a 

dealer  in  drugs  or  medicines,  or  person  employed  as  clerk  or  salesman  by  such 
person,  who,  in  putting  up  any  drugs  or  medicines,  or  making  up  any  pre- 
scription, or  filling  any  order  for  drugs  or  medicines,  willfully,  negligently,  or 
ignorantly  omits  to  label  the  same,  or  puts  an  untrue  label,  stamp,  or  other 
designation  of  contents,  upon  any  box,  bottle,  or  other  package  containing  any 
drugs  or  medicines,  or  substitutes  a  different  article  for  any  article  prescribed 
or  ordered,  or  puts  up  a  greater  or  less  quantity  of  any  article  than  that  pre- 
scribed or  ordered,  or  otherwise  deviates  from  the  terms  of  the  prescription  or 
order  which  he  undertakes  to  follow,  in  consequence  of  which  human  life  or 
health  is  endangered,  is  guilty  of  a  misdemeanor,  or  if  death  ensues,  is  guilty 
of  a  felony. 

Patting    false    label '  on    drugs:    See  sale  by  a  retailer  of  what*  he  supposed  was 

Thomas  v.  Winchester,  6  N.  Y.  397,  57  Am.  **extract  of  dandelion,",  the  jar  bought  from 

Dec.  455,  where  a  manafacturing  druggist  the  manufacturer  being  so  marked,  but  in 

was  held  liable  for  damages  caused  by  the  fact  containing  extract  of  belladonna. 

381.  Putting  extraneous  substances  in  packages  of  goods  usually  sold  by  weight, 
with  intent  to  increase  weight. 

Sec.  381.  Every  person  who,  in  putting  up  in  any  bag,  bale,  box,  barrel,  or 
other  package,  any  hops,  cotton,  wool,  grain,  hay,  or  other  goods  usually  sold 
in  bags,  bales,  boxes,  barrels,  or  packages  by  weight,  puts  in  or  conceals  therein 
anything  whatever  for  the  purpose  of  increasing  the  weight  of  such  bag,  bale, 
box,  barrel,  or  package,  with  intent  thereby  to  sell  the  goods  therein,  or  to 
enable  another  to  sell  the  same,  for  an  increased  weight,  is  punishable  by  fine 
of  not  less  than  twenty-five  dollars  for  each  offense.  [Amendment,  approved 
March  30,  1874;  Amendments  1873-74,  432;  took  effect  July  1,  1874.] 

381a.  False  tests  of  dairy  products. 

Sec.  381a.  Any  person,  or  persons,  whether  as  principals,  agents,  managers, 
or  otherwise,  who  buy  or  sell  dairy  products,  or  deal  in  milk,  cream  or  butter, 
and  who  buy  or  sell  the  same  upon  the  basis  of  their  richness  or  weight  or  the 
percentage  of  cream,  or  butter-fat  contained  therein,  who  use  any  apparatus, 
test  bottle  or  other  appliance,  or  who  use  the  "Babcock  test'^  or  machine  of  like 
character  for  testing  such  dairy  products,  cream  or  butter,  which  is  not  accurate) 
and  correct,  or  which  gives  wrong  or  false  percentages,  or  which  is  calculated 
in  any  way  to  defraud  or  injure  the  person  with  whom  he  deals,  is  guilty  of  a 
misdemeanor,  and  upon  conviction  shall  be  fined  not  more  than  five  hundred 
dollars  ($500)  or  imprisoned  in  the  county  Jail  not  more  than  six  (6)  months. 
[New  section,  became  a  law  under  constitutional  provision  without  governors 
approval,  March  16, 1901;  Stats.  1901,  p.  324.] 

Adulteration  of  milk:  Soj  note,  78  Am.    St.  Rep.  243. 
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382.  Adulterating  food,  drugs,  liquors,  etc. 

Sec.  382.  Every  person  who  adulterates  or  dilutes  any  article  of  food,  drink, 
drug,  medicine,  spirituous  or  malt  liquor,  or  wine,  or  any  article  useful  in 
compounding  them,  with  the  fraudulent  intent  to  offer  the  same  or  cause  or 
permit  it  to  be  offered  for  sale  as  unadulterated  or  undiluted;  and  every  person 
who  fraudulently  sells,  or  keeps  or  offers  for  sale  the  same,  as  unadulterated 
or  undiluted,  or  who,  in  response  to  an  inquiry  for  any  article  of  food,  drink, 
drug,  medicine,  spirituous  or  malt  liquor,  or  wine,  sells  or  offers  for  sale  a  dif- 
ferent article  or  an  article  of  a  different  character  or  manufacture,  without  first 
informing  such  purchaser  of  such  difference,  is  guilty  of  a  misdemeanor.  [Com- 
missioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

See  next  section.  upon  section  125  of  the  crimes  and  pnnish- 

Adulterated   foods,    statutes   forbidding  ment  act  (Stats.  1850,  229),  and  upon  the 

sale  of:  See  51  Am.  Rep.  347-354,  note;  64  acts   to   preyeut   the  adulteration  of   food, 

Am.  St.  Rep.  81,  note.  milk,  etc.;  Stats.  1860,  186;  1862,  484;  1870, 

Pure  food  laws:  See  78  Am.   St.  Kep.  298.    The  section  follows  the  language  of 

261,  262.  the  New  York  Penal  Code,  sections  451,  452. 

This  and  the  succeeding  section  is  based 

383.  Disposing  of  tainted  food,  etc. 

Sec.  383.  Every  person  who  knowingly  sells,  or  keeps  or  offers  for  sale,  or 
otherwise  disposes. of  any  article  of  food,  drink,  drug,  or  medicine,  knowing 
that  the  same  is  adulterated  or  has  become  tainted,  decayed,  spoiled,  or  other- 
wise unwholesome  or  tinfit  to  be  eaten  or  drunk,  with  intent  to  permit  the  same 
to  be  eaten  or  drunk,  is  guilty  of  a  misdemeanor,  and  must  be  fined  not  less  than 
twenty-five  nor  more  than  one  hundred  dollars,  or  imprisoned  in  the  county  jail 
not  exceeding  one  hundred  days,  or  both,  and  may,  in  the  discretion  of  the 
court,  be  adjudged  to  pay,  in  addition,  all  the  necessary  expenses,  not  exceeding 
fifty  dollars,  incurred  in  inspecting  and  analyzing  such  articles.  The  term 
"drug,*'  as  used  herein,  includes  all  medicines  for  internal  or  external  use,  anti- 
septics, disinfectants,  and  cosmetics.  The  term  "food,"  as  used  herein,  includes 
all  articles  used  for  food  or  drink  by  man,  whether  simple,  mixed,  or  compound. 
Any  article  is  deemed  to  be  adulterated  Within  the  meaning  of  this  section: 

(a)  In  case  of  drugs:  (1)  If,  when  sold  under  or  by  a  name  recognized  in  the 
United  States  Pharmacopoeia,  it  differs  materially  from  the  standard  of 
strength,  quality,  or  purity  laid  down  therein;  (2)  If,  when  sold  under  or  by  a 
name  not  recognized  in  the  United  States  Pharmacopoeia,  but  which  is  found 
in  some  other  pharmacopoeia  or  other  standard  work  on  materia  medica,  it 
differs  materially  from  the  standard  of  strength,  quality,  or  purity  laid  down 
in  such  work;  (3)  If  its  strength,  quality,  or  purity  falls  below  the  professed 
standard  under  which  it  is  sold. 

(b)  In  the  case  of  food:  (1)  If  any  substance  or  substances  have  been  mixed 
with  it,  so  as  to  lower  or  depreciate,  or  injuriously  affect  its  quality,  strength, 
or  purity;  (2)  If  any  inferior  or  cheaper  substance,  or  substances  have  been 
substituted  wholly  or  in  part  for  it;  (3)  If  any  valuable  or  necessary  constituent 
or  ingredient  has  been  wholly  or  in  part  abstracted  from  it;  (4)  If  it  is  an  imita- 
tion of,  or  is  sold  under  the  name  of,  another  article;  (5)  If  it  consists  wholly, 
or  in  part,  of  a  diseased,  decomposed,  putrid,  infected,  tainted,  or  rotten  animal 
or  vegetable  substance  or  article,  whether  manufactured  or  not;  or  in  the  case 
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of  milk,  if  it  is  the  produce  of  a  diseased  animal;  (6)  If  it  is  colored,  coated, 
polished,  or  powdered,  whereby  damage  or  inferiority  is  concealed,  or  if  by  any 
means  it  is  made  to  appear  better  or  of  greater  value  than  it  really  is;  (7)  If  it 
contains  any  added  substance  or  ingredient  which  .is  poisonous  or  injurious  to 
health.  [Commissioners*  Amendment^  approved  ^larch  16,  1901;  took  effect 
July  1,  1901.] 

The  amended  section  "consolidates  the     has  been  omitted  as  unnecessary":  Commis* 
present  section  with  the  Statute  of  195,  page      sioners'  note. 
71.    Section  four,  however,  of  the  statute         See  sec.  382,  and  note. 

383a.  Selling  jj^umfactured  butter  without  showing  its  character. 

Sec.  383a.  .  Any  person,  firm,  or  corporation,  who  sells,-  or  offers  for  sale,  or 
has  in  his  or  its  possession  for  sale,  any  butter  manufactured  by  boiling,  melting, 
deodorizing,  or  renovating,  which  is  the  product  of  stale,  rancid,  or  decomposed 
butter,  or  by  any  other  process  whereby  stale,  rancid,  or  decomposed  butter 
is  manufactured  to  resemble  or  appear  like  creamery  or  dairy  butter,  unless  the 
same  is  plainly  stenciled  or  branded  upon  each  and  every  package,  barrel,  firkin, 
tub,  pail,  square,  or  roll,  in  letters  not  less  than  one-half  inch  in  length,  "process 
butter,*'  or  "renovated  butter,"  in  such  a  manner  as  to  advise  the  purchaser 
of  the  real  character  of  such  "process"  or  "renovated"  butter,  is  guilty  of  a 
misdemeanor.  [Commissioners'  Amendment,  approved  March  16,  1901;  took 
effect  July  1, 1901.] 

This  section  is  a  codification  of  ''the  Laws  regulating  or  prohibiting  the 
Statute  of  1893,  page  151":  Commissioners'  manufacture  and  sale  of  oleomargarine: 
note.  See  57  Am.  Rep.  742-754,  note. 

384.  Setting  woods  on  fire. 

Sec.  384.  Every  person  who  willfully  or  negligently  sets  on  fire,  or  causes 
or  procures  to  'be  set  on  fire,  any  woods,  prairies,  grasses,  or  grain,  on  any  lands 
not  his  own,  is  guilty  of  a  misdemeanor,  and  punishable  by  fine  not  exceeding  one 
thousand  dollars,  or  by  imprisonment  not  exceeding  one  year,  or  both.  [Com- 
missioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

Commissioners'  note. — "The  amendment  weeds  on  his  premises,  and  who  intends  to 
designates  the  punishment,  and  in  this  re-  limit  and  control  the  fire,  and  who  ex- 
spect  conforms  to  the  Statute  of  1871-72,  ercises  due  care  to  control  it,  is  not 
page  9(),  on  the  same  subject,  and  inserts,  guilty  of  a  misdemeanor  if  the  fire  spreads 
after  the  word  'lands/  the  words  'not  his  and  injures  the  lands  of  another.  "Will- 
own,'  to  conform  the  section  to  what  was  fully"  means  with  will  intent,  legal  malice, 
obyiously  the  intent  of  the  legislature."  or  bad  purpose:  Galvin  v.  Gualala  Mill  Co., 

A  farmer  who    necessarily    sets    fire    to  98  Cal.  2C8. 

384a.  Starting  fires  in  hay,  grain,  grass,  or  woodland. 

.  Sec.  384a.  Every  person  who  starts  a  fire  in  hay,  grain,  stubble,  grass,  weeds 
or  woodland,  without  first  carefully  providing,  by  plowing  or  otherwise,  for  the 
keeping  of  such  fire  within  and  upon  the  premises  upon  which  it  is  started 
or  set,  whereby  any  property  of  an  adjoining  or  contiguous  resident  or  owner 
is  injured  or  destroyed,  is  guilty  of  a  misdemeanor.  [Commissioners'  Amend- 
ment, approved  March  16,  1901;  took  effect  July  1,  1901.] 

This  section  is  a  codification    of    the         See  Galvin  v.  Gualala    Mill  Co.,  98  Cal. 
statute  of  1801,  to  prevent  the  destruction      288;  Gamier  v.  Porter,  90  Cal.  105. 
of  property  by  fire:  Stats.  1891,  p.  473. 
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S84b.  Departing  from  camp  leaving  fire  burning. 

Sec.  384b.  Every  person  who,  upon  departing  from  a  camp  or  camping  place, 
willfully  or  negligently  leaves  fire  burning  or  unextinguished,  is  guilty  of  a  mis- 
demeanor. [Commissioners'  Amendment,  approved  March  16,  1901;  took 
effect  July  1, 1901.] 

Commissioners*       note.— "This      section      ute  of  1875-76,    page  408,  respecting    the 
codifies  that  part  of  section  five  of  the  8tat-      leaving  of  camp  fires  uuextingaished." 

S84c.  Hunting  on  the  inclosed  lands  of  another. 

Sec.  384c.  Every  person  who  willfully  or  negligently,  while  hunting  upon 
the  inclosed  land  of  another,  kills,  maims,  or  wounds  an  animal,  the  property 
of  another,  is  guilty  of  a  misdemeanor.  [Commissioners'  Amendment,  ap- 
proved March  16, 1901;  took  effect  July  1,  1901.] 

Commissioners'  note.— "This  section  co-      wounding  of  animals  while  hunting  on  the 
difies  sections  four  and  five  of  the  Statutes     lands  of  another.*' 
of  1875-70,  page  408,  punishing  the  negligent 

386.  Obstructing  attempts  to  extinguish  fires. 

Sec.  385.  Every  person  who,  at  the  hurning  of  a  building,  disobeys  the 
lawful  orders  of  any  public  officer  or  fireman,  or  offers  any  resistance  to  or 
interference  with  the  lawful  efforts  of  any  fireman  or  company  of  firemen  to 
-extinguish  the  same,  or  engages  in  any  disorderly  conduct  calculated  to  prevent 
the  same  from  being  extinguished,  or  who  forbids,  prevents,  or  dissuades  others 
from  assisting  to  extinguish  the  same,  is  guilty  of  a  misdemeanor. 

Fires  and  firemen:  See  Fol.  Code,  sec.   3335  et  seq. 

386.  Maintaining  bridge  or  ferry  without  authority. 

Sec.  386.    Every  person  who  demands  or  receives  compensation  for  the  use  of 
any  bridge  or  ferry,  or  sets  up  or  keeps  any  road,  bridge,  ferry,  or  constructed 
ford  for  the  .purpose  of  receiving  any  remuneration  for  the  use  of  the  same,  with- 
out authority  of  law,  is  guilty  of  a  misdemeanor. 
Public  ferries   and   toll-bridges:    Pol.    Code,  sec.  2S43  et  seq. 

387.  Violating  condition  of  undertaking  to  keep  ferry. 

Sec.  387.     Every  person  who,  having  entered  into  an  undertaking  to  keep,  and 
attend  a  ferry,  violates  the  conditions  of  such  undertaking,  is  guilty  of  a  misde- 
meanor. 
Undertaking    by    ferryman:    See    Pol.    Code,  sec.  2850. 

388.  Biding  or  driving  faster  than  a  walk  on  toll-bridges. 

Sec.  388.     Every  person  who  willfully  rides  or  drives  faster  than  a  walk  on 
or  over  any  toll-bridge,  lawfully  licensed,  is  punishable  by  fine  not  exceeding 
twenty  dollars. 
Stats.  1861,  p.  18,  sec.  1. 

389.  Crossing  toll-bridges,  etc.,  without  paying  toll. 

Sec.  389.     Every  person  not  exempt  from  paying  tolls  who  crosses  on  any 
ferry  or  toll-bridge,  or  passes  through  any  toll-gate,  lawfully  kept,  without 
paying  tlie  toll  therefor,  and  with  intent  to  avoid  such  payment,  is  punishable 
bv  fine  not  exceedinir  twcntv  dollars. 
Stats.  ISGl,  p.  18,  sec.  2. 
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•390.  Engineer  of  locomotive  engine  omitting  to  ring  bell  when  crossing  high- 
way. 

Sec.  390.  Eyery  person  in  charge  of  a  locomotive  engine  who,  before  cross- 
ing any  traveled  public  way,  omits  to  cause  a  bell  to  ring  or  steam- whistle  to 
sound  at  the  distance  of  at  least  eighty  rods  from  the  crossing,  and  up  to  it,  is 
guilty  of  a  misdemeanor. 

891.  Intoxication  of  engineers,  conductors,  or  drivers  of  locomotives  or  cars. 

Sec.  391.  Every  person  who  is  intoxicated  while  in  charge  of  a  locomotive 
engine,  or  while  acting  as  conductor  or  driver  upon  any  railroad  train  or  car, 
whether  propelled  by  steam  or  drawn  by  horses,  or  while  acting  as  train-dis- 
patcher or  as  telegraph  operator,  receiving  or  transmitting  dispatches  in  rela- 
tion to  the  movement  of  trains,  is  guilty  of  a  misdemeanor. 

"See    PoL    Code.    sees.    2920-2P33.    This  Political,  Ciril,  and    Penal  codes,  and    the 

>8ection  was  amended  so  as  to  read  as  pub-  Code  of  Civil  Procedure/  now  on  file  in  the 

lishod  in  the  text,  by  act  of  April  1,  1872:  office  of  the  secretary  of  state":  Commis- 

'An  act  to  amend  and  in  relation  to  the  sioners'  note. 

392.  Placing  passenger-cars  in  front  of  freight-cars. 

Sec.  392.  Every  person  who,  in  making  up  or  running  railroad  trains,  places 
or  runs,  or  causes  to  be  placed  or  run,  any  freight-car  in  the  rear  of  passenger- 
cars,  is  guilty  of  a  misdemeanor,  and  if  loss  of  life  or  limb  results  from  such 
placing  or  running,  is  guilty  of  felony.  The  term  "freight-car,"  as  used  in  this 
section,  does  not  include  a  baggage,  express,  or  mail  car. 

**This  section  was  amended  so  as  to  read  Code  of  Civil  Procedure/  now  on  file  in  the 

as  published  in  the  text,  by  act  of  April  1,  office  of  the  secretary  of  state":   Commis- 

1872:  'An  act  to  amend  and  in  relation  to  sioners*  note, 
the  Political,  Civil,  and  Penal  codes,  and  the 

393.  Violation  of  duty  by  employees  of  railroad  companies. 

Sec.  393.  Every  engineer,  conductor,  brakeman,  switch-tender  or  other  offi- 
cer, agent,  or  servant  of  any  railroad  company  who  is  guilty  of  any  willful 
violation  or  omission  of  his  duty  as  such  oi^cer,  agent,  or  servant,  whereby 
human  life  or  safety  is  endangered,  the  punishment  of  which  is  not  otherwise 
prescribed,  is  guilty  of  a  misdemeanor. 

394.  Exposing  person  infected  with  any  contagious  disease  in  a  public  place. 

Sec.  394.  Every  person  who  willfully  exposes  himself  or  another  afflicted 
with  any  contagious  or  infectious  disease,  in  any  public  place  or  thoroughfare, 
except  in  his  necessary  removal  in  a^ manner  the  least  dangerous  to  the  public 
health,  is  guilty  of  a  misdemeanor. 

395.  Frauds  practiced  to  affect  the  market  price. 

Sec.  395.  Every  person  who  willfully  makes  or  publishes  any  false  statement, 
spreajds  any  false  rumor,  or  employs  any  other  false  or  fraudulent  means  or 
device,  with  intent  to  affect  the  market  price  of  any  kind  of  property,  is  guilty 
of  a  misdemeanor. 

396.  Racing  upon  highways. 

Sec.  396.     Every  person  driving  any  conveyance  drawn  by  horses,  upon  any 
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public  road  or  way,  who  causes  or  suffers  his  horses  to  run,  with  intent  to  pass 
another  conveyance,  or  to  prevent  such  other  from  passing  his  own,  is  guilty  of 
a  misdemeanor. 

397.  Selling  liquor  to  Indians  or  common  drunkards. 

Sec.  397.  Every  person  who  sells  or  lurnishes,  or  causes  to  be  sold  or  fur- 
nished, any  intoxicating  liquor  to  any  Indian  or  any  habitual  or  common  drunk- 
ard, is  guilty  of  a  misdemeanor,  and  punishable  by  imprisonment  in  the  county 
jail  not  exceeding  one  year,  or  by  a  fine  not  exceeding  one  thousand  dollars, 
or  by  both.  [Commissioners^  Amendment,  approved  March  16, 1901;  took  effect 
July  1,  1901.] 

An  act  to  prevent  the  sale  of  intoxicating  reference  to  the  question  whether  they 
liquors  to  minors^  approved  March  4,  1872;  are  citizens  or  have  adopted  the  habits  of 
1871-72,  231;  see  ante,  tec.  306.  civilization:  People  v.  Bray,  105  Cal.  3M. 

Selling  liquor  to  Indians.— The  provi-  An  information  is  not  rendered  insufficient 
sious  of  the  above  section  are  general  and  by  not  naming  the  Ipdians:  People  v. 
uniform  in  their  operation,  affecting  in  the  Faust,  113  Cal.  172;  and  an  informa- 
same  manner. all  persons  belonging  to  the  tion  charging  that  the  defendant  did, 
class  referred  to:  People  v.  Bray,  105  Cal,  on  a  specified  date,  "furnish  and  cause  to- 
344.  They  are  not  in  conflict  with  any  pro-  be  furnished  intoxicating  liquor''  to  an  In- 
vision  of  the  constitution  of  the  United  dian  named,  is  not  demurrable  as  charging 
States  or  of  this  state:  People  v.  Bray,  105  two  offenses:  People  v.  Giusti,  113  Cal» 
Cal,  344;  they  forbid  the  sale  of  liquor  177. 
to    all    Indians     of    full     bloocK     without 

397a.  FurnisMng  liquor  to  persons  addicted  to  the  inordinate  use  thereof. 

Sec.  397a.  Any  person,  other  than  a  regularly  licensed  physician,  who  fur- 
nishes any  spirituous,  intoxicating,  or  malt  liquors  or  wines  to  any  person 
addicted  to  the  inordinate  use  of  intoxicating  liquors,  within  a  period  of  twelve 
months  after  receiving  notice  in  writing  from  any  adult  relative  of  such  person 
that  he  is  so  addicted  to  the  inordinate  use  of  intoxicating  liquors,  is  guilty  of 
a  misdemeanor.  [Commissioners'  Amendment,  approved  March  16,  1901;  took 
effect  July  1,  1901.] 

This  section  codifies    "the    Statute    of        The  state    may  make    it   criminal  to 

«^«,    ^         .    .  ,      ^  furnish    liquor    to    a    common     drunkard: 

1889,  page  3n2-  CommiBsioneri^  note.  ^^^^^  ^^  ^^^^^  ^^^  ^^^  ^ 

397b.  Selling  or  giving  liquor  to  minors. 

Sec.  397b.  Every  person  who  sells  or  gives,  or  causes  to  be  delivered,  to  any 
minor  child  under  the  age  of  eighteen  years,  any  intoxicating  drink  in  any 
quantity  whatsoever,  or  who,  as  proprietor  or  manager  of  any  saloon  or  public 
house  where  intoxicating  liquors  are  sold,  permits  any  such  minor  child  to  visit 
such  saloon  or  public  house  where  intoxicating  liquors  are  sold,  for  the  purpose 
of  gambling,  playing  cards,  billiards;  pool,  or  any  game  of  chance,  is  guiltv  of 
a  misdemeanor,  and  punishable  by  fine  of  not  less  than  ten  nor  more  than  three 
hundred  dollars.     [Commissioners*  Amendment,  approved  March  16, 1901;  took 

effect  July  1, 1901.] 

TWs  section  is  a  codification    of    the  ignorant  of  the  fact,  incurs  the- penalty  of 

Statute  of  1891,  to    prevent    the    sale  of  the  law  prohibiting  such  sales,  even  where 

liquor  to  minors:  Stats.  1891,  p.  91.  the   purchaser  makes    affidavit    that    he  is 

Furnishing  liquor  to  minors. — One  who  over  twent5'-oue  years  of  age;  but  evidence 

Bells  liquor  to  a  minor,  though  innocently  of  good  faith  and  honest  intention  should 
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be  considered  in  mitigation  of  the  penalty: 
State  T.  Sasse,  6  S.  Dak.  212;  55  Am.  St. 
Rep.  834;  Redmond  y.  State,  36  Ark  58; 
38  Am.  Rep.  24.  Compare  Farrell  y.  State, 
32  Ohio  St.  45C;  30  Am.  Rep.  614. 

If  liquor  is  sold  to  a  minor,  who  declares 
that  he  is  buying  it  for  another,  whose 
name  is  not  disclosed,  the  sale  must  be  re> 
garded  as  made  to  the  minor,  and  the  seller 
is  liable:  Neeley  y.  State,  60  Ark.  66;  46 
Am.  St.  Rep.  148. 


A  liquor  dealer  is  criminally  liable  for  the 
sale  of  hquor  to  a  minor  by  his  clerk  or 
agent,  and  the  fact  that  the  sale  was  made 
without  hifl  knowledge  and  contrary  to  his 
instructions  is  no  defense:  State  v.  Kittelle, 
110  N.  C.  5G0;  28  Am.  St.  Rep.  698.  But 
see  Commonwealth  v.  Stevens,  153  Mass. 
421;  25  Am.  St.  Rep.  647;  Snider  y.  State, 
81  Ga.  753;  12  Am.  St.  Rep.  350. 


398.  Selling  fireanns  and  ammunition  to  Indians. 

Sec.  398.  Every  person  who  sells  or  furnishes  to  any  Indian  any  firearm,  or 
ammunition  therefor,  is  guilty  of  a  misdemeanor. 

399.  Death  from  mischievons  animals. 

Sec.  399.  If  the  owner  of  a  mischievous  animal,  knowing  its  propensities, 
willfully  suffers  it  to  go  at  large,  or  keeps  it  without  ordinary  care,  and  such 
animal,  while  so  at  large,  or  while  not  kept  with  ordinary  care,  kills  any  human 
being  who  has  taken  all  the  precautions  which  the  circumstances  permitted,  or 
which  a  reasonable  person  would  ordinarily  take  in  the  same  situation,  is  guilty 
of  a  felony. 

Vicious  animals,  liability  of  owner  for:  See  16  Am.  St.  Rrp.  631,  632,  note. 

400.  Exhibiting  deformities  of  person. 

Sec.  400.  Every  person  exhibiting  the  deformities  of  another,  or  his  own 
deformities,  for  hire,  is  guilty  of  a  misdemeanor;  and  every  person  who  shall 
by  any  artificial  means  give  to  any  person  the  appearance  of  a  deformity,  and 
shall  exhibit  such  person  for  hire,  shall  be  guilty  of  a  misdemeanor.  [New  sec- 
tion, approved  February  4,  1874;  Amendments  1873-74,  p.  462;  in  effect  •imme- 
diately.] 

401.  Aiding  or  encouraging  suicide. 

Sec.  401.  Every  person  who  deliberately  aids,  or  advises,*  or  encourages  an- 
other to  commit  or  attempt  suicide,  is  guilty  of  a  felony.  [Commissioners^ 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

An  attempt  to  commit  suicide  is  a  crime:  Darrow  v.  Family  Fund  Soc.,  116 
N.  Y.  537;  15  Am.  St.  Rep.  430. 

401a.  Overcrowding  lodging  or  sleeping  apartments. 

Sec.  401a.  Every  person  who  owns,  leases,  lets,  or  hires  to  any  person  any 
room  in  any  building,  house,  or  other  structure  within  the  limits  of  any  incor- 
porated city,  or  city  and  county,  for  the  purpose  of  a  lodging  or  sleeping  apart- 
ment, which  room  or  apartment  contains  less  than  five  hundred  cubic  feet 
of  space  in  the  clear  for  each  person  occupying  such  room  or  apartment,  and 
every  person  found  sleeping  or  lodging  in,  or  who  hires  or  uses  for  the  purpose 
of  sleeping  or  lodging  in  any  room  or  apartment  which  contains  less  than  five 
hundred  cubic  feet  of  space  in  the  clear  for  each  person  so  occupying  such  room 
or  apartment,  is  guilty  of  a  misdemeanor.  [Commissioners^  Amendment,  ap- 
proved March  16,  1901;  took  effect  July  1,  1901.] 
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This  section  codifies  "the  Statute  of  and  sleeping  apartments":  Commissioners* 
187G,   page  759,  concerning  lodging-houses      note. 

402.  XTsing  or  exposing  animah  with  glanders. 

Sec.  402.  Any  person  who  shall  knowingly  sell,  or  offer  for  sale,  or  use,  or 
expose,  or  who  shall  cause  or  procure  to  he  sold  or  offered  for  sale,  or  used, 
or  expose,  any  horse,  mule  or  other  animal  having  the  disease  known  as  glanders 
or  farcy,  or  who  shall  hring,  or  cause  to  be  brought,  or  aid  in  bringing  into  this 
state  any  sheep,  hog,  horse,  or  cattle,  or  any  domestic  animal,  knowing  the  same 
to  be  affected  with  any  contagious  or  infectious  disease,  shall  be  guilty  of  a 
misdemeanor.     [In  effect  sixty  days  from  March  10,  1891;  Stats.  1891,  p.  26.] 

402a.  Adulterating  candy. 

Sec.  402a.  Every  person  who  adulterates  candy  by  using  in  its  manufacture 
terra  alba,  or  any  other  deleterious  substances,  or  who  sells  or  keeps  for  sale 
any  candy  or  candies  adulterated  with  terra  alba,  or  any  other  deleterious  sub- 
stance, knowing  the  same  to  be  adulterated,  is  guilty  of  a  misdemeanor.  [In 
effect  sixty  days  from  March  10,  1891;  Stats.  1891,  p.  27.] 

402b.  Animal  having  glanders  to  be  killed. 

Sec.  402b.  Every  animal  having  glanders  or  farcy  shall  at  once  be  deprived 
of  life  by  the  owner  or  person  having  charge  thereof,  upon  discovery  or  knowl- 
edge of  its  condition;  and  any  such  owner  or  person  omitting  or  refusing  to 
cAnply  with  the  provisions  of  this  section  shall  be  guilty  of  a  misdemeanor. 
[In  effect  sixty  days  from  March  10,  1891;  Stats.  1891,  p.  27.] 

402c.  Permitting  animals  having  contagions  or  infections  diseases  to  come  in 
contact  with  animals  not  so  affected. 

Sec.  402c.  Any  person  owning  or  having  possession  or  control  of  any  animal 
affected  by  any  contagious  or  infectious  disease,  who  fails  to  keep  the  same 
within  an  inclosure,  or  herd  the  same  in  some  place  where  it  is  secure  from  con- 
tact with  other  animals  of  like  kind  not  so  affected,  or  who  suffers  such  infected 
animal  to  be  driven  on  the  public  highway  or  to  range  where  it  is  likely  to  come 
in  contact  with  other  animals  not  so  affected,  is  guilty  of  a  misdemeanor,  and 
punishable  by  a  fine  of  not  more  than  five  hundred  dollars  for  each  offense. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 

This  section  is  a  codification  of  the  Statute  of  1893»  to  prevent  the  spread  of  in- 
fectious diseases:  Stats.  1893,  p.  302. 

TITLE  XI. 

OF  CRIMES  AGAINST  THE  PUBLIC  PEACE. 

Sec.  403.  Disturbance  of  public  meetings,   other  than  religious  or  political. 

Sec.  401.  Hiot  defined. 

Sec.  405.  Ptiot.  punishment  of. 

Sec.  406.  Rout  defined. 

Sec.  407.  Unlawful  assembly  defined. 

Sec.  408.  Punishment  of  rout  and  unlawful  assembly. 

Sec.  409.  Remaining  present  at  place  of  riot,  etc.,  after  warning  to  disperse. 
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Sec.  412. 
Sec.  413. 
Sec.  414. 
Sec.  415. 
Sec.  416. 
Sec.  417. 

Sec.  418. 
Sec.  419. 
Sec.  420. 


Of  Crimes  Against  the  Public  Peace. 


§§  403,  404 


Magistrates  neglecting  or  refusing  to  disperse  rioters. 

Consequence  of  resisting  process  after  a  county  has  been  declared  in  a  state 
of  insurrection. 

Prize  fights. 

Persons  present  at  prize  fights. 

Leaving  the  state  to  engage  in  prize  fights. 

Disturbing  the  peace  in  night-time. 

Refusing  to  disperse  upon  lawful   command. 

Exhibiting-  deadly  weapon  is  rude,  etc.,  manner,  or  using  the  same  unlaw- 
fully. 

Forcible  entry  and  detainer. 

Returning  to  take  possession  of  lands  after  being  removed  by  legal  process. 

Preventing  entry  upon,  or  settlement  of,  public  lands. 


403.  SistnrbaxLce  of  public  meetings,  other  than  religious  or  political. 

Sec.  403.     Every  person  who,  without  authority  of  law,  willfully  disturbs  or 

breaks  up  any  assembly  or  meeting,  not  unlawful  in  its  character,  other  than 

such  as  is  mentioned  in  sections  fifty-nine  and  three  hundred  and  two,  is  guilty 

of  a  misdemeanor. 

Section  59  refers  to  meetings  of  electors.         Section  302  refeis  to  religious  meetings. 

404.  Riot  defined. 

Sec.  404.     Any  use  of  force  or  violence,  disturbing  the  public  peace,  or  any 

threat  to  use  such  force  or  violence,  if  accompanied  by  immediate  power  of 

execution,  by  two  or  more  persons  acting  together,  and  without  authority  of 

law,  is  a  riot. 

Biot  defined. — In  order  to  make  a  riot 
at  couimon  law,  an  unlawful  assemblage 
must  be  shown;  and  if  a  number  of  persons, 
lawfully  assembled,  suddenly  and  without 
premeditation,  fell  together  by  the  ears,  it 
was  only  an  affray;  but  if,  being  thus  as- 
sembled, they  concoct  a  breach  o^the  peace, 
and  in  pursuance  thereof  execute  it,  this 
is  a  sufficient  assemblage  to  make  a  riot: 
Dougherty  v.  People,  4  Scam.  179;  1  Haw- 
kins' Pleas  of  the  Crown,  514;  1  Russell  on 
Crimes,  318;  2  Wharton's  Criminal  Law,  8th 
ed.,  sec.  1538.  It  must  also  be  shown  that 
the  assembling  was  accompanied  by  such 
circumstance,  either  of  actual  force  and 
violence,  or  at  least  having  an  apparent  ten- 
dency thereto,  as  were  calculated  to  inspire 
people  with  terror,  such  as  being  armed, 
making  threatening  speeches,  or  the  like: 
Rex  V.  Hughes,  4  Car.  &  P.  373;  State  v. 
Straw,  33  Me.  554;  2  Wharton's  Criminal 
Law,  8th  ed.,  sec.  1539.  It  is  generally 
held  not  to  make  any  difference  whether  the 
act  intended  to  be  done  by  the  persons  as- 
sembled be  of  itself  lawful  or  unlawful;  for 
if  a  body  of  men  assemble  together  for  the 
purpose  of  obtaining  any  particular  end,  and 
conduct  themselves  in  a  turbulent  manner, 
•either  with  acts  of  violence,  or  with  threats 


and  intimidations  calculated  to  excite  the 
terror  of  the  people,  this  is  of  itself  a  riot, 
whether, the  end  and  object  proposed  be  a 
just  and  legitimate  one  or  not:  1  Russell 
on  Crimes,  380;  Kiphart  v.  State,  42  Ind. 
273.  At  common  law,  no  act  amounted  to 
a  riot,  rout,  or  unlawful  assembly,  unless 
three  or  more  persons  mutually  engaged  in 
it:  4  Blackstoue's  Commentaries,  14G;  1 
Hawkins*  Pleas  of  the  Crown,  c.  65,  sec.  1; 
1  Russell  on  Crimea,  378.  If  one  makes 
speeches  to  excite  and  inflame  others  there 
assembled,  to  the  number  of  three  or 
more,  with  a  view  to  incite  them  to  acts  of 
violence,  and  if  the  meeting  is  so  connected 
to. a  subsequent  riot  that  the  latter  cannot 
reasonably  be  severed  from  the  incitement 
used,  he  is  guilty  of  riot,  though  not  present 
when  it  occurs:  Spies  v.  People,  122  111.  1; 
3  Am.  St.  Rep.  320.  A  private  person  may 
defend  himself  from  rioters  by  the  use  of 
deadly  weapons:  Higgins  v.  Minaghan,  78 
Wis.  602;  23  Am.  St.  Rep.  428. 

Essentials  to  offense  of  riot:    See    9:1 
Am.  Dec.  130-138,  note. 

Biot,    rout,    distinction    between:    See 
note  to  sec.  406. 

Unlawful  assembly:  See  sec.  407. 
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405.  Riot,  puniBhinent  of. 

Sec.  405.  Every  person  who  participates  in  any  riot  is  punishable  by  impris- 
onment in  the  county  jail  not  exceeding  two  years,  or  by  fine  not  exceeding  two 
thousand  dollars,  or  both. 

406.  Bout  defined. 

Sec.  406.  Whenever  two  or  more  persons,  assembled  and  acting  together, 
make  any  attempt  or  advance  toward  the  gommission  of  an  act  which  would  be 
a  riot  if  actually  committed,  such  assembly  is  a  rout. 

Bout.— "StfitB.  1855,  p.  105,  sec.  3.    This  Rout  and  riot  are  kindred  offenses,  and  a 

corresponds  with  the  common-law  definition,  general  verdict  of  guilty  under  indictment 

but  the  riot  which  would  ensue  if  the  in-  for  riot  is  sufficient  though  the  evidence  es- 

tended  enterprise  were  carried  into  execu-  tablishes   only    rout:  State   v.    Sumner,   42 

tiou    is  the    riot    defined    in    section  404,  Am.  Dec.  88T.    Rout  will  be  established  by 

ante,  and  not  the  common-law  riot.    A  rout  showing  preparation  for  battle  and  staking 

is  an  unexecuted  intended  riot:  Russell  on  money  on  a  prize  fight:  State  v.  Sumner,  42 

Crimes,  253;  4  Blackstone's  Commentaries,  Am.  Dec.  387. 
140":  Commissioners*  note. 

407.  Unlawful  assembly  defined. 

Sec.  407.  Whenever  two  or  more  persons  assemble  together  to  do  an  unlaw- 
ful act,  and  separate  without  doing  or  advancing  toward  it,  or  do  a  lawful  act 
in  a  violent,  boisterous,  or  tumultuous  manner,  such  assembly  is  an  unlawful 
assembly. 

Unlawful  assembly  at  the  common  law  not  utter  or  repeat  the  words  used  by  him, 
i?  a  disturbance  of  the  peace  by  persons  if  present  and  assenting  to  and  adopting 
assembling  together  with  an  intention  to  the  language  as  their  own:  People  v.  MoBt, 
do  a  thing  which,  if  executed,  would  make  128  N.  Y.  108;  20  Am.  St.  Rep.  458.  See, 
tliem  rioters,  but  neither  executing  it  nor  further.  Spies  v.  People,  122  111.  1;  3  Am. 
making  a  motion  toward  its  execution:  St.  Rep.  320.  An  assembly  summoned  by 
People  V.  Most,  128  N.  Y.  108;  26  Am.  St.  a  constable  to  execute  lawful  process  is  not 
Rep.  458.  The  offense  can  be  committed  an  uulaw^l  assembly,  and  the  persons  as- 
only  when  there  is  a  concert  of  three  or  sembling  are  not  indictable  for  riot,  though 
more  persons  who  unite  in  a  threat  or  at-  they  use  oppressive  and  abusive  means  in 
tempt  to  do  what  is  specified  by  the  statute,  its  execution:  State  v.  Stalcup,  35  Am.  Dec 
Persons  may  be  regarded  as  participating  in  732. 
a  threat  made  by  another,  though  they  do 

408.  Punishment  of  rout  and  unlawful  assembly. 

Sec.  408.  Every  person  who  participates  in  any  rout  or  unlawful  assembly 
is  guilty  of  a  misdemeanor.  , 

Stats.  1855,  p.  105,  sec.  3. 

409.  Remaining  present  at  place  of  riot,  etc.,  after  warning  to  disperse. 

Sec.  409.  Every  person  remaining  present  at  the  place  of  any  riot,  rout,  or 
unlawful  assembly,  after  the  same  has  been  lawfully  warned  to  disperse,  except 
public  officers  and  persons  assisting  them  in  attempting  to  disperse  the  same,  is 
guilty  of  a  misdemeanor. 

410.  Magistrates  neglecting  or  refusing  to  disperse  rioters. 

Sec.  410.  If  a  magistrate  or  officer,  having  notice  of  an  unlawful  or  riotous 
assembly,  mentioned  in  this  chapter,  neglects  to  proceed  to  the  place  of  assem- 
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bly,  or  as  near  thereto  as  he  can  with  safety,  and  to  exercise  the  authority  with 
which  he  is  invested  for  suppressing  the  same  and  arresting  the  offenders,  he  is 
guilty  of  a  misdemeanor. 

Stats.  1851,  p.  216,  aec.  43. 

411.  Consequence  of  resisting  process  after  a  county  has  been  declared  in  a 
state  of  insurrection. 

Sec.  411.  A  person  who,  after  the  publication  of  the  proclamation  authorized 
by  section  seven  hundred  and  thirty-two,  resists  or  aids  in  resisting  the  execu- 
tion of  process  in  any  county  declared  to  be  in  a  state  of  insurrection,  or  who 
aids  or  attempts  the  rescue  or  escape  of  another  from  lawful  custody  or  confine- 
ment, or  who  resists  or  aids  in  resisting  any  force  ordered  out  by  the  governor 
to  quell  or  suppress  an  insurrection,  is  punishable  by  imprisonment  in  the  state 
prison  not  less  than  two  years. 

Stats.  1851,  p.  212,  sec.  50. 


412.  Prize  fights. 

Sec.  412.  A  person  who,  within  this  state,  engages  in,  instigates,  aids,  en- 
courages, or  does  any  act  to  further  a  contention  or  fight,  without  weapons, 
between  two  or  more  persons,  or  a  fight  commonly  called  a  ring  or  prize  fight, 
either  within  or  without  the  state,  or  who  engages  in  a  public  or  private  sparring 
<;xhibition,  with  or  without  gloves,  within  the  state,  or  who  sends  or  publishes 
a  challenge  or  acceptance  of  a  challenge  for  such  a  contention,  exhibition,  or 
fight,  or  carries  or  delivers  such  a  challenge  or  acceptance,  or  trains  or  assists 
any  person  in  training  or  preparing  for  such  a  contention,  exhibition,  or  fight, 
shall  be  guilty  of  a  felony  and  upon  conviction  .shall  be  fined  not  less  than  one 
thousand  dollars  nor  more  than  five  thousand  dollars,  and  be  imprisoned  in 
the  state  prison  not  less  than  one  year  nor  more  than  three  years;  provided, 
however,  that  sparring  exhibitions  not  to  exceed  a  limited  number  of  rounds 
with  gloves  of  not  less  than  five  ounces  each  in  weight  may  be  held  by  a  domestic 
incorporated  athletic  club  upon  the  prepayment  by  such  club  of  an  annual  license 
to  be  fixed  by  the  supervisors  of  each  county;  provided  further,  that  such  club 
shall  have  a  physician  in  attendance  to  examine  the  boxers  prior  to  each  exhibi- 
tion and  determine  whether  or  not  they  are  in  perfect  physical  condition. 
[In  effect  at  passage;  signed  March  20,  1899;  Stats.  1899,  p.  153.] 

Bout   will  be  establislied  by   showing      npon  the  issne  of  a  prize  fight:  State  v.  Stal- 
preparatiou  for  battle  and  staking  money      cup,  35  Am.  Dec.  732, 

413.  Persons  present  at  prize  fights. 

Sec.  413.  Every  person  MllfuUy  present  as  a  spectator  at  any  fight  or  con- 
tention mentioned  in  the  preceding  section  is  guilty  of  a  misdemeanor. 

Stats.  1851,  p.  21G.  *» 

414.  Leaving  the  state  to  engage  in  prize  fights. 

Sec.  414.  Every  person  who  leaves  this  state  with  intent  to  evade  any  of  the 
provisions  of  the  last  two  ^sections,  and  to  commit  any  act  out  of  this  state  such 
ap  is  prohibited  by  them,  and  who  do*es  any  act  which  would  be  punishable  under 
these  provisions  if  committed  within  this  state,  is  punishable  in  the  same  manner 
as  he  would  have  been  in  case  such  act  had  been  committed  within  this  state, 
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"This  corresponds  with  section  231,  ante—      duel,  or  of  a  rinj?  or  prize  fight,  is  sufficient, 
leaving  the  state  to  fight  a  duel— each  being      to  convict":  CommiBs^oners'  note, 
so  framed  that  proof  of  any  act  in  aid  of  a 

415.  DistnrbiiLg  the  peace  in  night-time. 

Sec.  415.  Every  person  who  maliciously  and  willfully  disturbs  the  peace  or 
quiet  of  any  neighborhood  or  person  by  loud  or  unusual  noise,  or  by  tumultu- 
ous or  offensive  conduct,  or  threatening,  traducing,  quarreling,  challenging  to 
fight,  or  fighting,  or  wha,  on  the  public  streets  of  any  unincorporated  town,  or 
upon  the  public  highways  in  such  unincorporated  town,  runs  any  horserace, 
either  for  a  wager  or  for  amusement,  or  fires  any  gun  or  pistol  in  such  unincor- 
jHjrated  town  or  uses  any  vulgar,  profane,  or  indecent  language  within  the- 
presence  or  hearing  of  women  or  children,  in  a  loud  and  boisterous  manner,  is- 
guUty  of  a  misdemeanor,  and  upon  conviction  by  any  court  of  competent  juris- 
diction shall  be  punished  by  fine  not  exceeding  two  hundred  dollars,  or  by  im- 
prisonment in  the  county  jail  for  not  more  than  ninety  days,  or  by  both  fine- 
and  imprisonment,  or  either,  at  the  discretion  of  the  court.  [Amendment, 
approved  March  20,  1878;  Amendments  1877-78,  117;  took  effect  from  passage.] 

Vulgar  langpiage.— ^This  section  does  not  in  the  presence  of  div«rs  persons:  State  ▼.. 
require  that  vulgar  language,  to  be  punish-  Pepper»  68  N.  C.  259;  12  Am.  Rep.  637. 
able,  should  be  used  in  a  town  incorporated  On  disorderly  conduct:  See  Carr  v.  Con- 
or unincorporated,  and  the  criminal  com-  yers,  84  Ga.  287;  20  Am.  St.  Rpp.  3^7;  Sail- 
plaint  need  not  allege  the  language  used:  ors  v.  State,  108  Ga.  35;  75  Am.  St.  Rep^ 
Ex  parte  Foley,  62  Cal.  508.  To  make  pro-  17. 
fane  swearing  a  nuisance  it  must  be  uttered 

416.  Refusing  to  disperse  upon  lawful  commaiLd. 

Sec.  416.  If  two  or  more  persons  assemble  for  the  purpose  of  disturbing  the 
public  peace  or  committing  any  unlawful  act,  and  do  not  disperse  on  bein^ 
desired  or  commanded  so  to  do  by  a  public  officer,  the  persons  so  offending  are 
severally  guilty  of  a  misdemeanor. 

Stats.  1850,  p.  243. 

417.  Exhibiting  deadly  weapon  in  rude,  etc.,  manner,  or  using  the  same  un- 
lawfully. 

Sec.  417.  Every  person  who,  not  in  necessary  self-defense,  in  the  presence  of 
two  or  more  persons  draws  or  exhibits  any  deadly  weapon  in  a  rude,  "angry, 
and  threatening  manner,  or  who,  in  any  manner,  imlawfully  uses  the  same,  in 
any  fight  or  quarrel,  is  guilty  of  a  misdemeanor. 

Stats.  1855,  p.  2GS,  Bee.  1. 

418.  Forcible  entry  and  detainer. 

Sec.  418.  Every  person  using,  or  procuring,  encouraging,  or  assisting  an- 
other to  use  any  force  or  violence  in  entering  upon  or  detaining  any  lands  or 
other  possessions  of  another,  except  in  the  cases  and  in  the  manner  allowed  by 
law,  is  guilty  of  a  misdemeanor. 

Forcible  entry  and  detainer:  See  sec.  be  actually  put  in  fear.    It  is  sufficient  if 

11.59  et  seq.  there  is  such  demonstration  of  force  as  shall 

To  constitute  a  forcible  entry,  it  is  not  create  a  reasonable    apprehenirion    that   he 

necessary  that  the  party  in  possession  shall  nuiHt  yield  to  avoid  a  breach  of  the  peace^ 
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and  snch  demonstration  may  be  by  an  in-  .  from  maintaining  his  possession  is  a  forcible 
tiroidating  number  of  persons,  or  by  weap-  entry:  Lewis  v.  State,  99  Ga.  692;  59  Am. 
ons:  State  v.  Lawson,  123  N.  C.  740;  68      St:  Rep.  255. 

Am.  St.  Rep.  814.    An  entry  upon  premises         Evidence  of  title  in  actions  for  forcible 
in  defiance  of  the  occupant  with  such  dis-      detainer:  See  note,  77  Am.  Dec.  552-557. 
piny  of  force  as  reasonably  to  deter    him 

419.  Betnming  to  take  possession  of  lands  after  being   removed  by  legal 
process. 

Sec.  419.  Every  person  who  has  heen  removed  from  any  lands  by  process  of 
law,  or  who  has  removed  from  any  lands  pursuant  to  the  lawful  adjudication  or 
direction  of  any  court,  tribunal,  or  officer,  and  who  afterward  unlawfully  returns 
to  settle,  reside  upon,  or  take  possession  of  such  lands,  is  guilty  of  a  misde- 
meanor. 

'*This  section  is  founded  upon  and  to  1SC2,  p.  115),  and  is  similar  to  Mew  York 
carry  out  the  spirit  of  an  act  for  the  pun-  Political  Code,  section  493**:  Commissioners^ 
ishment  of   contempts   and    trespass  (Stats,      note. 

420.  Preventing  entry  upon,  or  settlement  of,  public  lands. 

Sec.  420.  Every  person  who  unlawfully  prevents,  hinders,  or  obstructs  any 
person  from  peaceably  entering  upon  or  establishing  a  settlement  or  residence 
on  any  tract  of  public  land  of  the  United  States  within  the  state  of  California, 
subject  to  settlement  or  entry  under  any  of  the  public  land  laws  of  the  United 
States;  or  who  unlawfully  hinders,  prevents,  or  obstructs  free  passage  over  or 
through  the  public  lands  of  the  United  States  within  the  state  of  California^ 
for  the  purpose  of  entry,  settlement,  or  residence,  as  aforesaid,  is  guilty  of  a  mis- 
demeanor. [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 

This  section  is  a  codification   of   "the    Statute  of  1887,  page  147":  CommissioneraT 
note. 

TITLE  XII. 

OF  CRIMES  AGAINST  THE  REVENUE  AND    PROPERTY   OP 

THIS  STATE. 

Sec.  424.    Embezzlement  and  falsification  of  accounts  by  public  officers. 

Sec.  425.    Officers  neglecting  to  pay  oyer  public  moneys. 

Sec.  426.    "Public  moneys,"  as  used  in  the   preceding  section,  defined. 

Sec.  427.    Failure  to  pay  over  fines  and  forfeitures  received,  a  misdemeanor. 

Sec.  428.    Obstructing   officer   in    collectingrevenue. 

Sec.  429.    Refusing  to  give  assessor  list  of  property,  or  giving  false  name. 

Sec.  430.    Making  false  statements,  not  under  onth,  in  reference  to  taxes. 

Sec.  431.    Delivering  receipts  for  poll  taxes,  other  than  prescribid  by  law,  or  collecting 

I)oll  taxes,  etc.,  without  giving  proper  receipt. 
Sec.  432.    Having  blank  receipts  for  licenses,  etc.,  other  than  those  prescribed  by  law. 
Sec.  433.    Undated  foreign  miners'  licenses.    [Repealed.] 
Sec.  434.    Refusing  to  give  name  of  persons  in  employment,  etc. 
Sec.  435.    Carrying  on  business  without  license. 
Sec.  430.    Unlawfully  acting  as  auctioneer. 
Sec.  437.    Forging  revenue  stamps.    [Repealed.] 
Sec.  438.    Same.      [Repealed.] 
Sec.  439.    Effecting  insurance  on  account  of  foreign  companies  that  have  not  complied 

with  laws  of  state. 
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Sec.  440.    Officer  charged  with  collection,  etc.,  of  revenue,  refusing  to  permit  inspection 
of  books. 
'     Sec.  441.    Board  of  examiners,  controller,  and  treasurer  neglecting  certain  duties. 
Sec.  442.    Having  state  arms,  etc. 
Sec.  443.    Selling  state  arms,  etc. 

424.  Embezzlemeiit  and  falsification  of  accounts  by  public  officers. 

Sec.  424.  Each  oflBcer  of  this  state,  or  of  any  county,  city,  town,  or  district 
of  this  state,  and  every  other  person  charged  with  the  receipt,  safekeeping, 
transfer,  or  disbursement  of  public  moneys,  who  either: 

1.  Without  authority  of  law  appropriates  the  same,  or  any  portion  thereof, 
to  his  own  use,  or  to  the  use  of  another;  or, 

2.  Loans  the  sam€r  or  any  portion  thereof,  or  having  the  possession  or  con- 
trol of  any  public  money,  makes  a  profit  out  of,  or  uses  the  same  for  any  pur- 
pose not  authorized  by  law;  or, 

3.  Fails  to  keep  the  same  in  his  possession  until  disbursed  or  paid  out  by 
authority  of  law;  or, 

4.  Unlawfully  deposits  the  same,  or  any  portion  thereof,  in  any  bank,  or  with 
any  banker  or  other  person;  or, 

5.  Changes  or  converts  any  portion  thereof  from  coin  into  currency,  or  from 
currency  into  coin,  or  other  currency,  without  authority  of  law;  or, 

'  6.  Knowingly  keeps  any  false  account,  or  makes  any  false  entry  or  erasure 
in  any  account  of  or  relating  to  the  same;  or, 

7.  Fraudulently  alters,  falsifies,  conceals,  destroys,  or  obliterates  any  such 
account;  or, 

8.  Willfully  refuses  or  omits  to  pay  over,  on  demand,  any  public  moneys  in 
his  hands,  upon  the  presentation  of  a  draft,  order,  or  warrant  drawn  upon  such 
moneys  by  competent  authority;  or, 

9.  Willfully  omits  to  transfer  the  same  when  such  transfer  is  required  by 
law;  or, 

10.  Willfully  omits  or  refuses  to  pay  over  to  any  officer  or  person  authorized 
by  law  to  receive  the  same  any  money  received  by  him  under  any  duty  imposed 
by  law  so  to  pay  over  the  same; 

— Is  punishable  by  imprisonment  in  the  state  prison  for  not  less  than  one  nor 
more  than  ten  years,  and  is  disqualified  from  holding  any  office  in  this  state. 
[Amendment,  approved  April  16,  1880;  Amendments  1880,  39  (Ban.  ed.  310); 
took  eflfect  immediately.] 

In  People  v.  Carrillo,  54  Cal.  63,  where  an  the  money,  if  unexplained,  raised  a  pre-ump- 
indictment  founded  upon  this  section  tion  of  felonious  appropriation,  which  would 
charged  the  defendant,  who  was  the  tax  authorize  a  verdict  of  guilty:  See,  also,  Peo- 
coUector  of  the  city  of  Loe  Angeles,  with  pie  v.  Otto,  70  Cal.  523;  People  v.  Hamilton, 
the  receipt  of  certain  public  funds  belong-  103  Cal.  488.  This  section  is  not  construed 
ing  to  the  city,  and  with  fraudulently  ap-  as  allowing  loans  by  way  of  general  deposit 
propriating  them  to  his  own  use,  it  was  in  banks,  while  forbidding  all  others:  People 
held  error  for  the  court  to  instruct  the  jury  v.  Wilson,  117  Cal.  242. 
that  the  failure  of  the  prisoner  to  pay  over         See  note  to  sec.  503. 

425.  Officers  neglecting  to  pay  over  public  moneys. 

Sec.  425.    Every  oilicer  charged  with  the  receipt,  safekeeping,  or  disburse- 
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ment  of  public  moneys,  who  neglects  or  fails  to  keep  and  pay  over  the  same  in 
the  maimer  prescribed  by  law,  is  guilty  of  felony. 

Fines  to  be  paid  over:  Sees.  1457,  1570. 

426.  ^'Public  moneys,''  as  used  in  the  preceding  section,  defined. 

Sec.  426.  The  phrase  "public  moneys/'  as  used  in  the  two  preceding  sec- 
tions, includes  all  bonds  and  evidences  of  indebtedness,  and  all  moneys  belong- 
ing to  the  state,  or  any  city,  county,  town,  or  district  therein,  and  all  moneys, 
bonds,  and  evidences  of  indebtedness  received  or  held  by  state,  county,  district, 
city,  or  town  officers  in  their  official  capacity, 

427.  Failure  to  pay  over  fines  and  forfeitures  received,  a  misdemeanor. 

Sec.  427.  If  any  clerk,  justice  of  the  peace,  sheriff,  or  constable,  who  re- 
■ceives  any  fine  or  forfeiture,  refuses  or  neglects  to  pay  over  the  same  accord- 
ing to  law  and  within  thirty  days  after  the  receipt  thereof,  he  is  guilty  of  a  mis- 
demeanor. 

Stats.  1851,  p.  212,  sec.  680. 
Cited    in    County  of    Los  Angeles  v.  Los  Angeles,  65  Cal.  470. 

428.  Obstructing  officer  in  collecting  revenue. 

Sec.  428.  Every  person  who  willfully  obstructs  or  hinders  any  public  officer 
from  collecting  any  revenue,  taxes,  or  other  sums  of  money  in  which  the  people 
of  this  state  are  interested,  and  which  such  officer  is  by  law*  empowered  to  col- 
lect, is  guilty  of  a  misdemeanor. 

Obstructing   officer   in   collecting  rev-      lection  of  a  municipal  tax:  Ex  parte  Sam 
«nue. — ^This  section   does   not    apply  to  the      Wah,  91  Cal.  510. 
act  of  obstructing  a  town  officer  in  the  col- 

429.  Befusing  to  give  assessor  list  of  property,  or  giving  false  name. 

Sec.  429.  Every  person  who  unlawfully  refuses,  upon  demand,  to  give  to  any 
county  assessor  a  list  of  his  property  subject  to  taxation,  or  to  swear  to  such 
list,  or  who  gives  a  false  name  or  fraudulently  refuses  to  give  his  true  name  to 
^ny  assessor,  when  demanded  by  such  assessor  in  the  discharge  of  his  official 
-duties,  is  guilty  of  a  misdemeanor. 

Stats.  1861,  p.  419,  tecs.  17,  18. 

430.  Making  false  statements,  not  under  oath,  in  reference  to  taxes. 

Sec.  430.  Every  person  who,  in  making  any  statement,  not  upon  oath,  oral 
•or  written,  which  is  required  or  authorized  by  law  to  be  made,  as  the  basis  of 
imposing  any  tax  or  assessment,  or  of  an  application  to  reduce  any  tax  or  assess- 
ment, willfully  states  anything  w^hich  he  knows  to  be  false,  is  guilty  of  a  mis- 
demeanor. 

Stats.  1861,  p.  410,  sees.  17,  18,  68. 

481.  Delivering  receipts  for  poll  taxes,  other  than  prescribed  by  law,  or  col- 
lecting poll  taxes,  etc.,  without  giving  proper  receipt. 
Sec.  431.     Every  person  who  uses  or  gives  any  receipt,  except  that  prescribed 
by  law,  as  evidence  of  the  payment  of  any  poll  tax,  road  tax,  or  license  of  any 
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kind,  or  who  receives  payment  of  such  tax  or  license  without  delivering  the 
receipt  prescribed  by  law,  or  who  inserts  the  name  of  more  than  one  person 
therein,  is  guilty  of  a  misdemeanor. 

"Stats.  1861,  p.  419,  see.  95.    This  and  the  Cal.  Pol.   Code,   sees.   3356-3385,  'licenses,', 

nine  following  sections  are  extended  to  cover  and  3607-3892,  'Keyenne'  ":  CJommissioners' 

the  several  provisions  of    the  revenue  law  note* 
relating  to   tax    receipts,  licenses,  etc.:  ISee 

432.  Having  blank  reoeipts  for  Iicen8e8,etc.,  other  than  those  prescribed  by  law. 
Sec.  432.    Every  person  who  has  in  his  possession,  with  intent  to  circulate 

or  sell,  any  blank  licenses  or  poll  tax  receipts  other  than  those  furnished  by  the. 
controller  of  state  or  county  auditor,  is  guilty  of  felony. 

433.  Undated  foreign  miners'  licenses. 

.[Section  433  was  repealed  by  an  act  entitled  "An  ax3t  to  amend  and  in  relation^ 
to  the  Political,  Civil,  and  Penal  codes,  and  the  Code  of  Civil  Procedure/'  ap- 
proved April  1,  1872.] 

434.  Refusing  to  give  name  of  persons  in  employment,  etc. 

Sec.  434.  Every  person  who,  when  requested  by  the  collector  of  taxes  or 
licenses,  refuses  to  give  to  such  collector  the  name  and  residence  of  each  man 
in  his  employment,  or  to  give  such  collector  access  to  the  building  or  place- 
where  such  men  are  employed,  is  guilty  Dt  a  misdemeanor. 

"Stats.    18G4,  p.   45,    sec.  1.    This  section  information   from   anyone   when   collecting- 
was  more  particularly  applicable  to  the  col-  taxes:  See,  also,  Cal.  Pol.  Code,  sees.  3848- 
lection  of  foreign  miners'  license;  but  it  is  3850":  CommissionerB'  note, 
competent  for  the  collector  to  enforce  this 

435.  Carrying  on  business  without  Uceuse. 

Sec.  435.  Every  person  who  commences  or  carries  on  any  business,- trade> 
profession,  or  calling,  for  the  transaction  or  carrying  on  of  which  a  license  is 
required,  by  any  law  of  this  state,  without  taking  out  or  procuring  the  license 
prescribed  by  such  law,  is  guilty  of  a  misdemeanor. 

Licenses:  See  Pol.  Code,  sec.  3356  et  seq.  Procedure,  but  does  not  conflict  with  gen- 

License  law:  See  "an  act  to  prohibit  the  -  eral  laws  in   any  other  part,  and    properly 

issuance  of  licenses  to  aliens,"  etc.,  approved  fixes  the  license  fee,  and  provides  for  the- 

April  12,  1880:  Stats.  1880,  39.  license,  the  portion  prescribing  the  penalty 

Where  a  municipal  ordinance  imposing  a  and  the  rules  of  evidence  may  be  rejected^ 

license  tax  provides  a  punishment  for  carry-  and   the  portion  providing   for  the   license 

ing  on  business  without  such  license,  in  con-  may    stand:  Ex    parte    Christensen,  85  Cal. 

flict  with    that    prescribed    by  the  general  208.    See,  also,  Ex  parte  Mansfield,  106  CaL 

laws  of  the  state,  and  establishes  rules  of  400. 

evidence  in  conflict  with  the  Code  of  Civil 

436.  Unlawfully  acting  as  auctioneer. 

Sec.  436.  Every  person  who  acts  as  an  auctioneer  in  violation  of  the  laws  of 
this  state  relating  to  auctions  and  auctioneers  is  guilty  of  a  misdemeanor. 

437.  438.  Forging  revenue  stamps. 

[Sections  437  and  438  were  repealed  by  act  approved  April  1,  1872.] 

The  two  repealed  sections  became  inopera-  ing  declared  unconstitutional  in  Brumagini' 
tive  and  unnecessary  by  the  stamp  tax  be-      v.  Tillinghast,  18  Cal.  265;  79  Am.  Dec.  170.. 
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439.  Effecting  insurance  on  account  of  foreign  companies  tliat  have  not  complied 
with  laws  of  state. 

Sec.  439.  Every  person  who  in  this  state  procures,  or  agrees  to  procure,  any 
insurance  for  a  resident  of  this  state,  from  any  insurance  company  not  incorpo- 
rated under  the  laws  of  this  state,  unless  such  company  or  its  agent  has  filed 
the  bond  required  by  the  laws  of  this  state  relating  to  insurance,  is  guilty  of  a 
misdemeanor. 

Bonds  from  foreign  corporations:  Pol.  Code,  sec.  623. 

440.  OiBoer  charged  with  collection^  etc.^  of  revenue^  refusing  to  permit  inspec- 
tion of  books. 

Sec.  440.  Every  officer  charged  with  the  collection,  receipt,  or  disbursement 
of  any  portion  of  the  revenue  of  this  state,  who,  upon  demand,  fails  or  refuses 
to  permit  the  controller  or  attorney  general  to  inspect  his  books,  papers,  re- 
ceipts, and  records  pertaining  to  his  office,  is  guilty  of  a  misdemeanor. 

Stats.  1852,  p.  67,  sec.  2. 

441.  Board  of  examiners,  controller,  and  treasurer  neglecting  certain  duties. 

Sec.  441.  Every  member  of  the  board  of  examiners  and  every  controller  or 
state  treasurer,  who  violates  any  of  the  provisions  of  the  laws  of  this  state  re- 
lating to  the  board  of  examiners,  or  prescribing  its  powers  and  duties,  is  guilty 
of  a  feloQy. 

Board  of  examiners:  Pol.  Code,  sec.  654  et  seq. 


442.  Having  state  arms,  etc. 

Sec.  442.  Every  person  who  imlawfully  retains  in  his  possession  any  arms,, 
equipments,  clothing,  or  military  stores  belonging  to  the  state,  or  the  property 
of  any  company  of  the  state  militia,  is  guilty  of  a  misdemeanor. 

Stats.  1866,  p.  735,  sec.  50. 

443.  Selling  state  arms,  etc. 

Sec.  443.  Every  member  of  the  state  militia  who  unlawfully  disposes  of  any 
arms,  equipments,  clothing,  or  military  stores,  the  property  of  this  state,  or  of 
any  company  of  the  state  militia,  is  guilty  of  a  misdemeanor. 
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CHAPTER  I. 

ARSON. 

ISec.  447.    Arson  defined. 

Sec.  448.    Building  defined. 

Sec.  449.    Inhabited  building  defined. 

Sec.  450.    Kight-time  defined.    LR^P^aled.] 

Sec.  451.    Burning  defined. 

Sec.  452.    Ownership  of  the  building. 

Sec.  453.    Degrees  of  arson. 

Sec.  454.    Arson  in  first  degree— Arson  in  second  degree. 

Sec.  455.    Punishment  of  arson. 

447.  Arson  defined. 

^ec.  447.    Arson  is  the  willful  and  malicious  burning  of  a  building,  with 
intent  to  destroy  it. 

Arson.— The  definition  given  by  the  above  People  t.  Simpson,  50  Oal.  804;  People  t. 

section,  though  somewhat  more  extensive,  Shainwold,  51  Cal.  468;  People  v.  Fisher,  51 

is   substantially    that   of   the   common-law  Cal.  319;  People  v.  Ck>ch,  53  Cal.  627;  Peo- 

authorities.    The  offense  is  restricted  to  the  pie  v.  Giacamella,  71  Cal.  48;  see  sec.  451, 

burning  of  a  dwelling-house,  or  some  edifice  note. 

adapted  for  or  connected  with  human  occu-  Arson,  wliat  is:  See  81  Am.  Dec.  65-76, 

pation;  thus  making  the  gravity  of  the  of-  note. 

fense  consist    in    the    peril    to    the  person  Burning    unintentionally,    but    unlaw- 

which  such  burning  involves:  1  Wharton's  fully    caused:  See    21    Am.    Rep.    257-267, 

Criminal  Law,  8th  ed.,  sec.  825;  2  Russell  note. 

on  Crimes,  1024;    4  Blackstone's   Commen-  3£alic6  and  intent. — ^It  would  appear  but 

taries,  210;    2    East   P.  C.  1015.    This  and  reasonable  as  well  as  just  that  malice  suf- 

the  succeeding  sections  in  this  chapter  ap-  ficient  to  constitute  arson  should  be  inferred 

ply,   it  would   seem,   only  to  cases  of  the  from  the  proof  that  the  prisoner  committed 

burning  by  one  of  a  building  owned  or  oc-  an  act  of  burning  a  building,  and  that  some 

cupied    by  another:  See  sec.    452,    note  1.  other  person  was  rightfully  in  possession  of 

The  ^punishment   of  one   who   destroys  his  or  actually  occupying  any  part  thereof.    It 

•own  property  for  the  purpose  of  obtaining  ought  not  to  be  neccs-ary  that  the  accused 

the  insurance  thereon  is  provided  by  section  should  have  had  actual  knowledge  of  such 

548.    See,  generally,  People  v.  Hughes,  29  possession  or  occupancy,  or  should  have  in- 

Cal.  257;  People  v.  Scott,  32  Cal.  200;  Peo-  tended  to  injure  another  person:  See  Rex 

pie  v.  Trim,  39  Oal.  75;  People  v.  Wooley,  v.  Farrington,   Russ.   &  R.   207;  People  v. 

44  Cal.  494;  People  y.  Haggerty,  46  Cal.  354;  Van  Blarcum,  2  Johns.  105;  People  v.  Up- 
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cntt,  1  Park.  C.  C.  252;  People  v.  Hender- 
8on,  1  Park.  C.  C.  563;  Jesse  v.  State,  28 
Miss.  100.  In  Eegina  y.  Regan,  4  Gox  (J. 
C.  335,  it  appeared  that  the  prisoner's  in- 
tent in  setting  fire  to  the  bonding  was  to 
obtain  a  reward  offered  for  giving  the  earli- 
est intimation  of  a  fire  at  the  engine  sta- 
tion; held,  he  was  guilty  of  arson.  But  the 
burning  of  a  building,  nnder  circumstances 
which  show  bejond  a  reasonable  doubt  that 
there  was  no  intent  to  destroy  it,  is  not  ar- 
son: People  T.  Cotteral,  18  Johns.  115;  State 
V.  Mitchell,  5  Ired.  350.  Evidence  tending  to 
show  that  defendant  started  a  former  fire 
on  the  same  premises  which  burned  another 
building  was  held  admissible:  People  v.  Lat- 
timore,  86  Cal.  403.  But  where  any  appurte- 
nance to  any  building  is  so  situated  with 
reference  to  such  building,  or  where  any 
building  is  so  situated  with  reference  to 
another  building,  that  the  burning  of  the 
one  will  manifestly  endanger  the  other,  a 


burning  of  the  one  is  deemed  a  burning  of 
the  other,  within  the  foregoing  definition  of 
arson,  and  as  against  any  person  actually 
participating  in  the  original  setting  fire,  as 
of  the  moment  when  the  fire  from  the  one 
shall  communicate  to  and  burn  the  other: 
Robert's  Case,  2  East  P.  C.  1030;  Isaac's 
Case,  2  East  P.  C.  1031;  Regina  v.  Fletcher, 
2  Car.  &  K.  215;  Regina  v.  Paice,  1  Car.  & 
K.  73;  Rex  v.  Pedley,  1  Leach,  4th  ed.,  242. 

The  specific  intent  to  destroy  the  build- 
ing must  appear  distinctly  in  the  averments 
of  an  information  for  arson  in  addition  to 
the  general  averments  of  willful,  felonious^ 
and  malicious  burning:  People  v.  Mooney^ 
127  Cal.  339. 

Bumiiig  insured  property:  Sec.  548. 
The  fact  that  defendant  may  have  burned 
the  building  with  intent  to  defraud  an  in- 
surance company  does  not  require  that  he 
be  prosecuted  under  section  518:  People  v. 
Fong  Hong,  120  Cal.  685. 


448.  Building  defined. 

Sec.  448.  Any  house,  edifice,  structure,  vessel,  or  other  erection  capable  of 
affording  shelter  for  human  beings,  or  appurtenant  to  or  connected  with  an  erec- 
tion so  adapted,  is  a  ^T)uilding''  within  the  meaning  of  this  chapter. 


What  is  house:  See  71  Am.  St.  Rep.  266- 
2fj9,  note. 

The  3rard  In  which  the  warehouse  of  a 
wood  and  coal  company  is  situated  is  "ap- 
purtenant to  or  connected  with"  the  build- 
ing: Clugston  V.  Garretson,  103  Cal.  441. 


An  information  for  arson  need  not  al- 
lege that  the  building  burned  was  one  capa- 
ble of  affording  shelter:  People  y.  KusseJ, 
81  Cal.  616. 


449.  Inhabited  building  defined. 

Sec.  449.  Any  building  which  has  usually  been  occuped  by  any  person  lodg- 
ing therein  at  night  is  an  "inhabited  building*'  within  the  meaning  of  this 
chapter. 

450.  Night-time  defined. 

[Section  450  was  repealed  by  act  approved  March  16,  1901;  Commissioners' 
Amendment;  took  effect  July  1,  1901.] 

Night-time  is  defined  in  subdiyidon  13  of  section  7* 

451.  Binning  defined. 

Sec.  451.  To  constitute  a  burning,  within  the  meaning  of  this  chapter,  it  is 
not  necessary  that  the  building  set  on  fire  should  have  been  destroyed.  It  is 
suflBcient  that  fire  is  applied  so  as  to  take  effect  upon  any  part  of  the  substance 
of  the  building. 


Burning,  what  constitutes.— Where  a 
fire  was  set  in  old  rags  saturated  with  coal- 
oil,  and  lying  upon  the  floor  of  the  house, 
but  was  quickly  discovered  and  put  out, 


leaving  a  spot  on  the  floor  slightly  charred, 
so  as  to  destroy  the  fibers  of  the  wood,  it 
was  held  sufficient  to  constitute  the  offense: 
People  V.  Haggerty»  46  Cal.  354.    And  where 
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n  wooden  partition  annexed  to  a  bailding      constitnte  arson:  People  v.  Simpson,  50  Cal. 
w  ns  charred  by  fire,  and  in  one  place  burned      304. 
through,  the  burning  was  held  sufficient  to 

4. 

452.  Ownership  of  the  building. 

Sec.  452.  To  constitute  arson,  it  is  not  necessary  that  a  person  other  than 
the  accused  should  have  had  ownership  in  the  huilding  set  on  fire.  It  is  suffi- 
cient that  at  the  time  of  the  burning  another  person  was  rightfully  in  posses- 
sion of  or  was  actually  occupying  such  building,  or  any  part  thereof. 

Ownership.— At    common    law,   a    man     See,  also.  People  v.  Fong  Hong,  120  Cal. 


could  not  commit  arson  by  burning  a  house 
of  which  he  was  lawfully  in  pos^aession  as 
tenant:  Rex  v.  Pedley,  1  Leach,  4th  ed., 
242;  2  East  P.  C.  1026;  Holmes*  Case,  Cro. 
Car.  376.  In  this  state,  however,  it  is  suf- 
ficient to  prove  that  some  person  other  than 
defendant  occupied  the  building:  People  t. 
Wooley,  44  Cal.  4»4;  People  v.  Handley,  100 
Cal.  370;  People  v.  Greening,  102  Cal.  384. 


685.  And  where  the  defendant  is  tenant  of 
the  house,  it  is  sufficient  to  allege  in  the  in- 
dictment, and  prove  at  the  trial,  that  the 
landlord  is  owner  of  the  house:  People  v. 
Simpson,  50  Cal.  304.  But  an  indictment 
charging  a  defendant  with  burning  his  own 
house  charges  no  offense:  People  v.  De 
Winton,  113  Cal.  403;  54  Am.  St.  Rep.  357. 


453.  Degrees  of  arson. 

Sec.  453.    Arson  is  divided  into  t\?o  degrees. 

Degrree.— If  the  offense  charged  in  the  in-  specify  in  their  verdict  the  degree  of  the 
dictment  amounts  only  to  arson  in  the  sec-  crime  of  which  the  defendant  is  found 
ond  degree,  it  is  unnecessary  for  the  jury  to      guilty:  People  v.  Fisher,  51  Cal.  310. 

454.  Arson  in  first  degree — ^Arson  in  second  degree. 

Sec.  454.  Maliciously  burning  in  the  night-time  an  inhabited  building  in 
which  there  is  at  the  time  some  human  being  is  arson  of  the  first  degree.  All 
other  kinds  of  arson  are  of  the  second  degree. 

"Stats.  1856,  p.  132,  sees.  4,  5;  similar  to 
New  York  Penal  Code,  sec.  632.  Taken  in 
connection  with  the  definition  of  'building' 


and  'inhabited,'  given  in  sections  448  and 
449,  ante,  this  section  would  embrace  as 
arson  in  the  first  degree  the  burning  of  a 
ship  or  vessel  while  lying  within  this  state, 
if  committed  in  the  night-time,  for  it  is  an 


offense  of  as  grave  a  character  as  burning 
an  inhabited  dwelling*':  Commissioners'  note. 

An  act  of  April  1,  1872  (Stats.  1871-7'A 
89fO>  defining  arson  in  the  second  degree, 
was  superseded  by  the  above  section. 

Setting  on  fire  o&  woods,  prairies, 
g^rasses,  or  grain,  on  any  lands:  See  ante, 
sec.  384. 


455.  Punishment  of  arson. 

455.     Arson  is  punishable  by  imprisonment  in  the  state  prison,  as  follows: 

1.  Arson  in  the  first  degree,  for  not  less  than  two  years; 

2.  Arson  in  the  second  degree,  for  not  less  than  one  nor  more  than  twenty- 
five  years.  [Amendment,  approved  March  23,  1901;  Stats.  1901,  p.  664;  took 
effect  immediately.] 


"This  chapter  is  founded  upon  sections  4, 
5,  and  6  of  act  concerning  crimes  and  pun- 
ishments of  1856:  Stats.  1856,  p.  132.  The 
text  omits  the  clause  in  section  4  which  pro- 
vides that  'shoulil  the  lives  of  any  persons 
b(*  lo&t  in  consequence  of  such  burning  the 
offender  shall  be  deemed  guilty  of  murder, 


and  shall  be  indicted  and  punished  accord- 
ingly.* This  provision  is  surplusage,  for  the 
killing  in  that  case  is  in  the  perpetration  of 
arson,  and  falls  within  the  definition  of  mur- 
der in  the  first  degree:  See  sec.  189,  ante* 
Commissioners'  note. 


v»», 
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CHAPTEE  11. 

BURGLARY  AND  HOUSE-BREAKING, 

8ec.  459.  Burglary  defined. 

Sec.  460.  Burglary  of  first  and  second  degrees. 

Sec.  461.  Punishment  of  burglary. 

Sec.  462.  Punishment    of   house-breaking.      [Repealed.] 

Sec.  463.  Night-time  defined.     [Repealed.] 

459.  Burglary  defined. 

Sec.  459.  Every  person  wlio  enters  any  house,  room,  apartment,  tenement, 
shop,  warehouse,  store,  mill,  barn,  stable,  outhouse,  or  other  building,  tent, 
vessel,  or  railroad  ear,  with  intent  to  commit  grand  or  petit  larceny,  or  any 
felony,  is  guilty  of  burglary.  [Amendment,  approved  February  9,  1876;  Amend- 
ments 1875-76,  111;  took  effect  from  twelve  o'clock  noon.  May  1,  1876.] 

Intent  to  commit  arson.— An  informa-     larceny  being  committed.    Upon  an  indict- 


tiou  for  burglary  charging  that  defendant 
■entered  the  basement  of  a  certain  Btore  "with 
intent  to  commit  arson,"  sufficiently  charges 
the  offense,  and  need  not  state  the  facts 
constituting  the  crime  of  arson:  People  v. 
Goldsworthy,  130  Cal.  600. 

Entry  by  consent  of  owner  is  not  bur- 
glary: See  91  Am.  Dec.  482,  4S3,  note. 

Accessary  in  bnrglaxy:  See  2  Am.  St. 
Hep.  399,  note. 

Burglary  defined.— The  entering  of  a 
building  with  intent  to  commit  larceny,  or 
some  felony,  is  all  that  is  made  essential  to 
the  crime.  The  entry  and  intent  being 
found,  the  crime  would  be  complete,  even 
though  it  should  turn  out,  contrary  to  the 
calculations  of  the  burglar,  that  the  build- 
ing was  empty:  People  v.  Shaber,  32  Gal. 
36;  People  v.  Barry,  94  Cal.  481;  People  v. 
Hall,  94  Cal.  595.  Where  defendant  was 
indicted,  and,  upon  sufficient  evidence, 
found  guilty  of  burglary,  in  having  entered 
a  house  with  intent  to  commit  petit  lar- 
ceny, it  was  held  immaterial  that  he  might 
also  have  had  the  further  intent  to  have 
sexual  intercourse  with  a  woman  who  was 
in  the  house:  People  v.  Soto,  53  Cal.  4"'>. 
Where  the  defendant  is  accused  of  entering 
a  house  with  intent  to  commit  grant  lar- 
ceny it  is  necensary  that  the  felonious  in- 
tent must  be  to  deprive  the  owner  of  his 
property  permanently  and  not  merely 
temporarily:  People  v.  Brown.  105  Cal.  66. 
A  larceny,  though  committe:!  at  the  same 
time,  is  not  necessarily  included  in  a  bur- 
glary, as  manslaughter  is  in  murder.  The 
-offense  of  burglary  is  complete  without  any 


ment  for  burglary,  defendant  cannot  be 
found  guilty  of  larceny:  People  v.  Garnett, 
29  Cal.  622;  People  v.  Curtis,  76  Cal.  57. 
See,  also.  People  v.  Crowley,  100  Cal.  478. 
A  defendant  charged  with  burglary  may  be 
convicted  of  an  attempt  to  commit  burglary 
in  the  second  degree:  People  v.  Lowen,  109 
Cal.  381.  Where  defendant  proposed  to  an- 
other to  enter  a  house  and  steal  some  money 
concealed  there,  and  the  other,  for  the  pur- 
pose of  entrapping  defendant,  appeared  to 
assent,  but  went  and  informed  the  sheriff, 
and  thereafter,  by  advice  of  the  sheriff  and 
district  attorney,  did  enter  the  house  and 
take  the  money,  the  defendant  keeping 
watch  on  the  outside,  and  the  money  ob- 
tained was  then  divided  between  the  two, 
and  thereupon  the  sheriff  immediately  ar- 
rested defendant,  it  was  held  that  since  the 
person  who  entered  the  building  and  took 
the  money  had  no  intention  of  stealing  it, 
but  intended  solely  to  entrap  defendant  into 
the  apparent  commission  of  a  crime,  no 
bnrglai-y  was  committed,  there  being  no 
felonious  intent  in  entering  the  house  or 
taking  the  money:  People  v.  Collins,  53  Cal. 
185. 

At  common  law,  burglary  was  defined  to 
be  a  breaking  and  entering  the  mansion- 
house  of  another  in  the  night,  with  intent 
to  commit  some  felony  within  the  same, 
whether  such  felonious  intent  be  executed 
or, not:  4  Blackstone's  Commentaries,  224; 
2  East  P.  C.  484;  2  Russell  on  Crimes,  1; 
Allen  V.  State,  40  Ala.  334;  91  Am.  Dec. 
477.  A  comparison  of  this  definition  with 
the  above  section  of  the  code  will  show  that 
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many  acts  in  this  state  will  come  within 
the  definition  o£  burglary  that  were  not  so 
at  common  law.  Prior  to  the  amendment 
of  1876,  burglary  in  this  state  could  only  be 
committed  in  the  night-time— the  felonious 
enteipng  of  a  house  in  the  daytime  being 
house-breaking.  As  was  said  in  the  case  of 
People  V.  Barry,  W  Cal.  481,  "common-'aw 
burglary  and  statutory  burglary  of  this 
state  have  but  few  elements  in  common, 
and  the  plain  language  of  the  statute  must 
control  as  to  the  acts  which  constitute  that 
crime  in  this  state:  People  v.  Barry,  9i  Cal. 
481.  One  who  enters  a  store  with  the  in- 
tention of  committing  larceny  is  guilty  of 
burglary,  although  the  entry  was  made 
through  the  public  entrance  durin?  business 
hours:  People  v.  Barry,  94  Oal.  481.  An  in- 
struction that  "if  the  taking  was  between 
sunrise  and  sunset  it  is  burglary  in  the  first 
degree,"  is  erroneous:  People  v.  Casey,  65 
Cal.  260.  See,  also.  People  v.  McGregar,  88 
Cal.  140;  People  v.  Kruger,  100  Cal.  623. 
In  the  case  of  People  v.  Stickman,  34  Cal. 
242,  the  court  defined  the  word  "house*'  to 
include  every  kind  of  buildings  or  structures 
"housed  in,"  or  roofed,  regardless  of  the 
fact  whether  they  are  at  the  time,  or  ever 
have  been,  inhabited  by  members  of  the 
human  family.  A^  house  is  any  structure 
which  has  walls  on  all  sides,  and  is  covered 
by  a  roof.  In  Pecple  v.  Ah  Ping,  27  Cal. 
489,  the  court  held  that  the  mere  fact  that 
one  person  is  with  another  who  enters  a 
dwelling-house  and  steals  therefrom,  and 
sees  him  steal  without  interference,  does  not 
render  him  guilty  of  the  crime  of  burglary: 
See  People  v.  Kennedy,  55  Cal.  201. 

Kntry  of  a  room  of  the  house  is  an  entry 
of  the  house  within  the  definition:  People 
V.  Young,  G5  Cal.  225.  The  intent  with 
which  the  person  entered  the  house  is  a 
question  for  the  jury':  People  v.  Winters, 
[)S  Cal.  277.  Where  a  defendant  is  charged 
with  the  crime  of  feloniously  entering  a 
dwelling-house  with  intent  to  commit  lar- 
ceny, the  crime  must  be  proved  as  charged. 
It  is  insufficient  to  prove  that  defendant  en- 
tered with  the  intent  to  commit  some  felony: 
People  V.  Mulkey,  65  Oal.  501;  People  v. 
Young,  65  Cal.  225.  A  tent  is  a  house: 
Favro  v.  State,  39  Tex.  Cr.  Rep.  452:  73 
Am.  St  Rep.  950.  A  header-box  is  not: 
Williamson  v.  State,  39  Tex.  Cr.  Rep.  60; 
73  Am.  St.  Rep.  9Jl« 


Burglary  by  borlzig  holes  into  a  gran- 
ary and  extracting  grain:  See  State  t* 
Crawford,  8  X.  Dak.  639;  73  Am.  St.  Rep. 
772. 

Indictment.— Charging  the  crime  in  the- 
language  of  the  statute  is  sufficient:  People 
V.  Lewis,  61  Cal.  366;  People  ▼.  Murray,  67 
Cal.  103;  People  v.  Rogers,  81  Cal.  209.  It 
is  sufficient  to  charge  the  ownership  of  the 
room  to  be  in  him  who  rents  and  occupies  it 
as  a  lodger,  though  another  have  supervisioik 
and  general  control  of  the  whole  house: 
People  V.  St.  Qair,  38  Oal.  137.  Where 'the 
indictment  described  a  particular  room  as. 
the  one  entered,  the  prosecution  cannot 
prove  that  defendant  entered  a  different 
room:  People  v.  Barnes,  48  Cal.  551.  But 
see  People  v.  Geiger,  116  Cal.  440,  where- 
averment  that  the  building  was  in  a  speci- 
fied town,  and  proof  that  it  was  a  mile  and 
a  half  from  the  town,  did  not  constitute  a 
material  variance.  The  indictment  should 
not  state  the  degree  of  the  crime,  but 
should  charge  burglary  generally:  See  sec» 
460,  note;  People  v.  Jefferson,  52  Cal.  452; 
People  V.  Smith,  86  Cal.  238.  The  hour  of 
the  night  at  which  a  burglary  is  committed 
is  not  of  the  essence  of  the  crime,  and  it 
need  not  be  averred  in  the  indictment:  Peo- 
ple V.  Burgess,  35  Cal.  115.  Charging  a  per- 
son with  entering  into  a  stable  with  intent 
to  commit  "larceny"  is  insufficient.  No 
such  crime  as  "larceny"  exists  in  this  state: 
People  V.  St.  Clair,  55  Cal.  524. 

Burglarious  tools  as  evidence:  Sec. 
1102,  note;  People  v.  Hope,  62  C^l.  291. 
And  an  information  is  defective  that 
charges  that  the  accused  "unlawfully,  felo- 
niously, and  burglariously  did  forcibly  en- 
ter" the  tent  of  the  person  named,  "with 
the  intent  then  and  there  to  commit  the 
crime  of  felony":  People  v.  Nelson,  58  Cal. 
104.  There  is  no  such  distinctive  crime  as 
felony:  People  v.  Nelson,  58  Cal.  104. 

Evidence  of  burglary,  generally:  For 
cases,  see  People  v.  Flynn,  73  Cal.  511; 
People  V.  Hall,  94  Cal.  595;  People  v.  Ells- 
worth, 92  Cal.  594;  People  v.  Lowrey,  70 
Cal.  193;  People  v.  Sansome,  98  Oal.  235; 
People  V.  Stevens,  68  Cal.  113;  People  v. 
Hope,  62  Cal.  291;  People  v.  Winters,  93 
Cal.  277;  People  v.  Arthur,  93  Cal.  536; 
People  V.  McGilver,  67  Cal.  55;  People  v. 
Bitancourt.  74  Cal.  188;  People  v.  Edwards, 
50  Cal.  359:  Pecple  v.  Smith.  79  Cal.  554; 
People  V.  Abbott,  101  Cal.  643. 
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§§  460-463 


460.  Burglary  of  first  and  second  degrees. 

Sec.  460.  Every  burglary  committed  in  the  night-time  is  burglary  of  the  first 
degree,  and  every  burglary  committed  in  the  daytime  is  burglary  of  the  second 
degree.  [Amendment,  approved  February  9,  1876;  Amendments  1875-76,  111, 
took  effect  from  twelve  o'clock  noon.  May  1,  1876.] 

Degrees     of     burglary.— Prior     to    the      indictment,  to  cover    both  degrees  of    bur- 


amendment  of  the  above  section  the  law  of 
this  state  recognized  burglary  as  a  crime 
that  could  only  be  committed  in  the  ni^^ht- 
time,  and  called  the  offense  of  breaking  into 
a  house  in  the  daytime,  with  intent  to  com- 
mit a  felony,  house-breaking.  This  corre- 
sponded with  the  common-law.  The  object 
and  effect  of  the  amendments  are  obvious. 
Under  the  law  as  it  stood  before,  no  con- 
viction could  be  had  for  burglary  if  th?  of- 
fense proved  happened  to  be  house-bieakmg, 
and  vice  versa:  People  v.  Griffin,  19  Cal. 
578.    Under  the  code  as  it  now  stands,  the 


glary,  should  not  specify  that  the  entry  was 
either  by  day  or  night,  but  should  charge 
burglary  generally,  and  leave  the  degree  to 
be  determined  by  the  jury,  or,  in  case  the 
defendant  plead  guilty,  by  the  court:  People 
V.  Jefferson,  52  Cal.  452;  People  v.  iiarn- 
hart,  59  Cal.  381.  Defendant  convicted  of 
burglary  in  the  second  degree  is  not  preju- 
diced by  failure  of  court  to  point  out  to  the 
jury  the  difference  between  the  first  and 
the  second  degrees:  People  v.  Urquidas,  9t> 
Cul.  239.  See  sees.  1157,  note,  and  1192, 
note. 


461.  Punishment  of  burglary. 

Sec.  461.  Burglary  of  the  first  degree  is  punishable  by  imprisonment  in  the 
state  prison  for  not  less  than  one  nor  more  than  fifteen  years.  Burglary  of  the 
second  degree  is  punishable  by  imprisonment  in  the  state  prison  for  not  more 
than  five  years.  [Amendment,  approved  February  9,  1876;  Amendments  1875- 
76,  111;  took  effect  from  twelve  o'clock  noon.  May  1,  1876.] 

Funishment.— Where     defendant,    found      AVheatley,  88  Cal.  114;  People  v.  Neason, 


gniltj  of  burglary  in  the  second  degree,  has 
been  previously  convicted  of  grand  larceny, 
he  may  be  punished  by  imprisonment  for 
ten  years:  People  v.  Brooks,  65  Cal.  300; 
People  V.  Johnson,  88  Cal.  171;  Ex  parte 
Williams,     89     Cal.     421.    See     People     v. 


67  Cal.  225;  People  v.  Barton,  88  Cal.  176. 
A  defendant,  convicted  of  burglary,  who 
confesses  a  prior  conviction  of  felonies  can- 
not be  sentenced  to  the  house  of  correction: 
£x  parte  Moon  Fook,  72  Cal.  10. 


462.  Punishment  of  house-breaking. 

[Section  462  was  repealed  by  act  approved  February  9,  1876;  Amendments 
1875-76,  111;  took  effect  from  twelve  o'clock  noon.  May  1,  1876.] 

463.  Night-time  defined. 

[Section  463  was  repealed  by  act  approved  March  16,  1901;  Commissioners' 
Amendment;  took  effect  July  1, 1901.] 

leged,  it  is  unnecessary  to  prove  it:  People 
V.  Burgess,  35  Cal.  117;  2  East  P.  C.  513; 
Wharton's  Criminal  Law,  sees.  270,  271, 
612.  See  People  v.  Casey,  65  Cal.  2oO;  Peo- 
ple V.  McGregar,  88  Cal.  140;  People  v. 
Kruger,  100  Cal.  523;  People  v.  McUarty, 
117  Cal.  65. 


Night-time  is  defined  in  subdivision  13 
of  section  7. 

Night-time. — ^Between  six  and  seven 
o'clock  in  the  evening,  on  the  thirty-first  of 
August,  was  not  in  the  night-time:  People 
V.  Griffin.  19  Cal.  578.  To  charge  the  ol^ 
fense  in  the  night-time  is  sufficient  without 
giving  the  hour,   and    if    the    hour  is  al- 
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§§  466-470  Penal  Code.  [Part  I,  Title  XIII, 

CHAPTER  III. 

HAVING  POSSESSION  OP  BURGLARIOUS  INSTRUMENTS  AND  DEADLY  WEAPONS. 

'Sec.  466.    Possession  of    burglarious   instruments. 
Sec.  467.    Haying  possession  of  deadly  weapons. 

468.  Possession  of  burglarious  implemeiLts. 

Sec.  466.  Every  person  having  upon  him,  or  in  his  possession,  a  pick-lock, 
crow,  key,  bit,  or  other  instrument  or  tool,  with  intent  feloniously  to  break  or 
enter  into  any  building,  or  who  shall  knowingly  make  or  alter,  or  shall  attempt 
to  make  or  alter,  any  key  or  other  instrument  above  named  so  that  the  same  will 
fit  or  open  the  lock  of  a  buUding,  without  being  requested  so  to  do  by  some 
person  having  the  right  to  open  the  same,  or  who  shall  make,  alter,  or  repair 
any  instrument  or  thing,  knowing,  or  having  reason  to  believe,  that  it  is  in- 
tended to  be  used  in  committing  a  misdemeanor  or  felony,  is  guilty  of  misde- 
meanor. Any  of  the  structures  mentioned  in  section  four  hundred  and  fifty- 
nine  of  this  code  shall  be  deemed  to  be  a  building  within  the  meaning  of  this  sec- 
tion. [Amendment,  approved  March  3,  1874;  Amendments  1873-74,  463;  took 
effect  from  passage.] 

467.  Having  possessioiL  of  deadly  weapons. 

Sec.  467.  Every  person  having  upon  him  any  deadly  weapon  with  intent  to 
assault  another  is  ^uiltv  of  a  misdemeanor. 

Concealed  weapons,  constitutionality  of   laws  against  carrying:  See  25  Aw.  Rep.  501- 
563,  note;  78  Am.  St.  Rep.  263,  264,  note. 


CHAPTEK  IV. 
FORGERY  AND  COUNTERFEITING. 

Sec.  470.  Forgery   of   wills,   conveyances,  etc. 

Sec.  471,  Making  false  entries  in  records  or  returns. 

Sec.  472,  Forgery  of  public  and  corporate  seals. 

Sec.  473.  Punishment  of  forgery. 

Sec.  474.  Forging  telegraphic  messages. 

Sec.  475.  Passing  or  receiving  forged  notes. 

Sec.  476.  Making,  passing,  or  uttering  fictitious  bills,  etc. 

Sec.  477.  Counterfeiting  coin,   bullion,  etc. 

Sec.  478.  Punishment  of  counterfeiting. 

Sec.  479.  Possessing  or  receiving  counterfeit  coin,  bullion,  etc 

Sec.  480.  Making;  or  possessing  counterfeit  dies  or  plates. 

Sec.  481.  Counterfeiting     railroad   ticket,  etc. 

Sec.  482.  Restoring  canceled  tickets. 

470.  Forgery  of  wills,  conveyances,  etc. 

See.  470.  Every  person  who,  with  intent  to  defraud,  signs  the  name  of  an- 
other person,  or  of  a  fictitious  person,  knowing  that  he  has  no  authority  so  to 
do,  to,  or  falsely  makes,  alters,  forges,  or  counterfeits,  any  charter,  letters  pat- 
ent, deed,  lease,  indenture,  writing  obligatory,  will,  testament,  codicil,  bond, 
covenant,  bank  bill  or  note,  postnote,  cheek,  draft,  bill  of  exchange,  contract, 
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promissory  note,  •due-bill  for  the  payment  of  money  or  property,  receipt  for 
money  or  property,  passage  ticket,  power  of  attorney,  or  any  certificate  of  any 
share,  right,  or  interest  in  the  stock  of  any  corporation  or  association,  or  any 
controller's  warrant  for  the  payment  of  money  at  the  treasury,  county  order  or 
warrant,  or  request  for  the  payment  of  money,  or  the  delivery  of  goods  or  chat- 
tels of  any  kind,  or  for  the  delivery  of  any  instrument  of  writing,  or  acquittance, 
Telease,  or  receipt  for  money  or  goods,  or  any  acquittance,  release,  or  discharge 
of  any  debt,  account,  suit,  action,  demand,  or  other  thing,  real  or  personal,  or 
any  transfer  or  assurance  of  money,  certificate  of  shares  of  stock,  goods,  chattels, 
or  other  property  whatever,  or  any  letter  of  attorney,  or  other  power  to  receive 
money,  or  to  receive  or  transfer  certificates  of  shares  of  stock  or  annuities,  or  to 
Jet,  lease,  dispose  of,  alien,  or  convey  any  goods,,  chattels,  lands,  or  tenements,  or 
other  estate,  real  or  personal,  or  any  acceptance  or  indorsement  of  any  bill  of 
■exchange,  promissory  note,  draft,  order,  or  any  •assignment  of  any  bond,  writing 
obligatory,  promissory  note,  or  other  contract  for  money  or  other  property;  or 
counterfeits  or  forges  the  seal  or  handwriting  of  another;  or  utters,  publishes, 
passes,  or  attempts  to  pass,  as  true  and  genuine,  any  of  the  above-named  false, 
altered,  forged,  or  counterfeited  matters,  as  above  specified  and  described,  know- 
ing the  same  to  be  false,  altered,  forged,  or  counterfeited,  with  intent  to  preju- 
t3ice,  damage,  or  defraud  any  person;  or  who,  with  intent  to  defraud,  alters, 
corrupts,  or  falsifies  any  record  of  any  will,  codicil,  conveyance,  or  other  instru- 
ment, the  record  of  which  is  by  law  evidence,  or  any  record  of  any  judgment 
of  a  court  or  the  return  of  any  officer  to  any  process  of  any  court,  is  guilty  of 
forgery.  [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 

Forged  check,  rights    and    remedies    of  deceit:  3  Chitty    on    Criminal    Law,    1022. 
parties  when  paid:   See  note,   17   Am.   St.  The  forging  of  any  writing  by  which  a  per- 
Rep.  889-899.  son  might  be  prejudiced  is  forgjry  at  corn- 
Forgery:  See  22  Am.  Dec.  306-321,  note,  mon  law:  State  v.  KimbaU,  50  Me.  409.    It 
False    entries    in    pass    and    account  is  not  essential  to  the  crime  that  the  per- 
l)ooks:  See  75  Am.  Dec.  572,  573,  note.  son  in  whose  name  the  forg.^d  instrument 
Forgery  of  railroad  ticket  or  pass:  See  purports  to  be  made    shall    have  legal  ca- 
55  Am.  Rep.  649,  note.  pacity  to  make  it:  State  v.  Eades,  6S  Mo. 
Forgery.— The    above    section    was    evi-  l.'iO;  30  Am.  Rep.  780.    But  an  instrument 
"dently  intended    to    be  sufficiently  compre-  having  no  validity  upon  its  face  is  riot  a 
hensive  and  particular  to  include  every  case  subject  of  forgery:  Abbott  v.  Rose,  62  Me. 
that  could  arise.    It  may  be    given    to  the  191,    The    alteration    of    a    check    already 
jury  as  a  definition  of  forgery,  though  parts  made  is  forgery:  People  v.  Brotherton,  47 
of  it  are  superfluous  in  the  case:  People  v.  Cal.  388;    Wilson  v.  South  Park    Commis- 
Dole,  122  Cal.  486,  495:  08  Am.  St.  Rep.  50.  sioners,  70  111.  40.    And    it    is    no    defense 
Forgery  is  defined  to  be  the  signing  by  one  that  the  drawer  of    the  forged  check  is  a 
without  authority,  and  falsely  and  with  in-  fictitious  person,  nor  that  he  had  no  funds 
tent  to  defraud,  the  name  of  another  to  an  in  the  bank  on  which  the  check  is  drawn: 
instrument  which,  if  genuine,  might  appar-  Thompson  v.  State,  49  Ala.    16.    If    there 
ently  be  of  legal  efficacy  or  the  foundation  are  two  persons  of  the  game  name,  and  one 
of  a  legal  liability:  People  v.   Bend"t,  111  of  them  signs  that  name  to  notes  with  the 
Cal.  274;    52  Am.    St.  Rep.    183;    State  v.  intention  that  the  notes    shall    be  used  in 
Thompson,  19  Iowa,  299;   State  v.  Pierce,  trade  as  the  notes  of  the  other,  it  is  for- 
8  Iowa,  231;  Waterman  v.  State,  67  111.  91.  gery:  Barfield  v.  State,  29  Ga.  127;  74  Am. 
Forgery  is  the  false  making  of  any  written  Dec.  49.    Where  defendant  did  not  himself 
instrument    for  the  purpose  of  fraud    and  sign  the  name  to  the  forged  note,  but  pro- 
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cured  an  innocent  person  to  sign  the  name, 
by  falsely  representing  that  he  had  author- 
ity to  do  Bo  from  the  person  whose  name 
was  signed,  he  was  adjudged  guilty:  Greg- 
ory V.  State,  26  Ohio  St.  510.  The  signing 
of  a  name  of  the  owner  of  land  by  another 
person  to  an  instrument  purporting  to  be  a 
mortgage  thereof,  for  the  purpose  of  de- 
frauding such  owner  and  the  person  from 
whom  the  money  was  to  b3  borrowed  on 
the  mortgage,  is  sufficient  to  constitute  the 
crime  of  forgery,  whether  or  not,  as  a  mat- 
ter of  law,  the  mortgage  would  Tiave  been 
good  without  the  execution  of  it  by  both 
husband  and  wife:  People  v.  Baker,  100 
Cal.  88;  38  Am.  St.  Rep.  276.  Actual  in- 
jury is  unnecessary;  a  possibility  of  fraud  / 
and  injury,  coupled  with  intent  to  deceive 
and  defraud  another,  is  sufficient:  People  v. 

Turner,  113  Cal.  278. 

• 

A  person  charged  with  forging  check 
sigoed  by  a  firm  named  cannot  be  convicted 
under  section  470  if  theie  is  no  firm  of  that 
name,  although  he  may  have  signed  such 
firm  name  by  mistake,  intending  to  designate 
a  firm  of  a  different  name,  believing  the 
name  signed  to  be  the  correct  name,  but 
he  may  be  prosecuted  under  section  476: 
Peopled.  Elliott,  90  Cal.  586.  The  forging 
of  an  order  of  the  trustees  of  a  school  dis- 
trict upon  the  county  supt'rintendent  of 
schools  for  a  requisition  upon  a  county  au- 
ditor for  a  warrant  against  the  county 
school  fund  is  an  offense:  People  v.  Bibby, 
91  Cal.  470.  The  signature  of  a  receipted 
bill,  signed  in  the  oflice  of  the  debtor,  by 
one  fraudulently  acting  as  collector  without 
authority,  who  signed  the  name  of  the  cred- 
itor, in  his  own  handwriting  and  initials, 
thereto  is  not  an  act  of  forgery:  People  v. 
Bendit,  111  Cal.  274;  52  Am.  St.  Rep.  186. 
A  letter  to  a  collector  of  customs,  purport- 
ing to  have  been  written  and  signed  by  a 
person  other  than  its  actual  author,  and 
containing  an  assault  upon  the  reputation 
of  a  Chinese  subject  then  seeking  the  per- 
mission of  the  collector  to  land  under  the 
Chinese  exclusion  act,  is  not  a  forgery:  Peo- 
ple v.  Wong  Sam,  117  Cal.  29.  A  writing 
which  is  nudum  pactum  is  not  the  subject 
of  forgery;  but  the  test  of  the  forgery  of  a 
contract  is  whether  upon  its  face  it  may 
have  the  effect  to  defraud  those  who  may 
act  upon  a  as  genuine,  or  the  person  m 
^hose  name  it  is  forged:  People  v.  James, 
110    Cal.  155.    Misspelling  of  a  forged  in- 


dorsement does  not  affect  the  crime,  when 
the  doctrine  of  idem  sonans  applies:  People 
V.  Alden,  113  Cal.  264.  Where  one  fraudu- 
lently executes  and  issues  an  instrument 
purporting  on  its  face  to  be  executed  by 
him  as  agent  of  the  principal  therein  named, 
he  is  not  guilty  of  forgery,  though  he  have 
no  authority  from  the  principal  to  execute 
the  instrument:  Mann  v.  People,  15  Hun, 
155;  see,  also.  People  v.  Shotwell,  27  Cal. 
394;  People  v.  Frank,  28  Cal.  507;  *^iller 
V.  Ferguson,  26  Cal.  543;  Wright  v.  Canllo, 
22  Cal.  595;  People  v.  Ah  Sam,  41  Cal.  645; 
PeopW  V.  Ferris,  56  Cal.  442;  People  ▼. 
Cummings,  57  Cal.  938. 

What  instmiuents  may  be  forged:  See 
notes,  8  Am.  St.  Rep.  466-470;  22  Am.  Dec. 
306-321.  An  instrument  which  appears  to 
be  valid  upon  its  face,  and  which,  if  genu- 
ine, has  a  value,  and  may  be  used  to  con- 
summate a  fraud,  may  be  the  subject  of 
forgery,  although  other  steps  must  be  taken 
or  other  proceedings  had  upon  the  basis  of 
it  before  it  can  have  effect:  People  v. 
Bibby,  91  Cal.  470.  A  certified  copy  of  a 
decree  of  divorce,  with  court  seal  attached, 
is  a  thing  ca'pable  of  being  forged:  Ex  parte 
Finley,  66  Cal.  2  '2.  A  writing  purporting 
to  be  a  sale  or  assgnment  of  the  unearned 
salary  of  a  public  school  teacher  is  the  sub- 
ject of  forgery:  People  v.  Munroe,  100  Cal. 
6(?4;  28  Am.  St.  Rep.  323.  See.  also.  Peo- 
ple V.  Baker,  100  Cal.  188;  38  Am.  St.  Rep. 
276.  P'orgery  of  a  certificate  of  recordation 
upon  the  back  of  a  deed,  with  intent  to 
deceive  and  defraud  the  grantee  named 
in  the  deed:  People  v.  Turner,  113  Cal. 
278.  The  code  differs  from  the  com- 
mon law  as  to  the  enumeration  of  what 
instruments  are  the  subjects  of  forgery;  but 
does  not  differ  from  the  common  law  as  to 
what  constitutes  forgery  of  instruments 
which  are  the  subjects  of  forgery:  People 
V.  Bendit,  111  Cal.  274;  52  Am.  St.  Rep. 
186.  A  forged  order  for  the  delivery  of  in- 
toxicating liquor  to  bearer  is  within  the 
statute  against  forgery,  notwithstanding  the 
fact  that  the  persons  accused  of  the  forgery 
were  Indians,  and  to  sell  liquor  to  them  is 
a  felony:  People  v.  James,  110  Cal.  155.  A 
writing  which  is  nudum  pactum  is  not  the 
subject  of  forgery:  People  v.  James,  110 
Cal.  155. 

Uttering  of  forged  instruments.— By 
the  above  section,  the  uttering  or  passing, 
as  well  as  the  making,  etc.,  of  a  forged  in- 
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stmment,  is  declared  a  forgery:  See  People 
T.  Ah  Woo,  28  Cal.  205;  People  v.  Tomlin- 
aon,  35  Cal.  503;  State  v.  Lane,  80  N.  0. 
407;  State  v.  Snow,  30  La.  Ann,  401.  Re- 
cording of  forged  mortgage  in  the  record- 
er's office,  at  the  request  of  the  mortgagee, 
who  desired  it  to  be  placed  on  record  be- 
fore he  examined  the  title,  is  a  sufficient 
uttering  of  a  forged  instrument,  although  it 
was  not  in  any  other  way  delivered  to  the 
mortgagee:  People  v.  Baker,  100  Cal.  188; 
38  Am.  St.  Rep.  276.  The  act  of  uttering 
the  instrument,  with  knowledge  of  its  ficti- 
tious character,  and  with  intent  to  defraud, 
are  the  essential  elements  of  the  crime: 
Bnnn  v.  People,  4  Colo.  126.  It  is  enough 
if  it  be  offered  as  genuine,  and  it  is  not 
necessary  that  it  should  have  been  actually 
received  as  genuine  by  the  party  upon 
whom  the  fraud  is  attempted:  People  v. 
Caton,  25  Mich.  388.  The  bringing  of  a 
suit  at  law,  as  counsel,  upon  a  forged  note, 
and  recovering  judgment,  and  taking  pro- 
ceedings to  enforce  the  juJgmcnt,  knowing 
the  note  to  be  a  forgery,  amounts  to  utter- 
ing a  forged  note:  Chahoon  v.  Common- 
wealth, 20  Gratt.  733. 

Letter  of  attorney.— Uttering  a  forged 
letter  of  attorney,  fraudulent  sale  of  a  bank 
account:  See  People  v.  Rushing,  130  Cal. 
449;  80  Am.  St.  Rep.    141. 

Sig^ng  own  name. — One  may  be  guilty 
of  forgery  in  signing  his  own  name,  making 
the  writing  purport  to  be  that  of  another 
of  the  same  name,  or  of  the  same  family 
name  and  initial:  People  v.  Rushing,  130 
Cal.  449;  80  Am.  St.  Rep.  141. 

An  unstamped  instrument  may  be  the 
subject  of  forgery:  Thomas  v.  State,  40  Tex. 
Cr.  Rep.  562;  76  Am.  St.  Rep.  740. 

Forgery  of  records:  See  sec.  471. 

Pleadings.— Forging,  attempting  to  pass, 
and  passing  as  genuine  a  check,  if  charged 
in  the  various  counts  of  an  indictment  so 
as  to  show  in  each  that  the  same  check  is 
referred  to,  constitute  but  one  crime:  Peo- 
ple V.  Shotwell,  27  Cal.  400.  Though  one 
of  the  various  acts  mentioned  in  the  law 
constitutes  the  crime,  they  all  do  no  more 
than  to  charge  one  crime  or  offense:  People 
V.  Frank,  28  Cal.  513.  Forms  of  pleading 
under  the  criminal  practice  act  of  this  state 
clearly  set    out  in  People  v.  Ah  Woo,    28 


Cal.  208.  If  the  forged  or  counterfeit  or- 
der is  in  the  Chinese  language,  to  set  it  out 
in  English  in  ihe  indictment  is  good:  Peo- 
ple V.  Ah  Woo,  28  Cal.  208;  referring  to 
Criminal  Practice  Act,  sec.  235;  People  ▼. 
Ah  Sing,  17  Gal.  598:  People  v.  Vance,  21 
Cal.  403;  People  v.  King,  27  Cal.  507;  87 
Am.  Dec.  95;  People  v.  LittlefielTl,  5  Cal. 
355;  People  v.  Lloyd,  9  Cal.  55;  People  v. 
Ybarra,  17  Cal.  166;  2  Wharton's  Criminal 
Law,  sec.  1466.  If  the  indictment  merely 
sets  out  an  instrument  which  is  a  nullity 
upon  its  face,  without  any  averment  show- 
ing it  can  be  made  to  act  injuriously  or 
fraudulently,  by  reason  of  matter  aliunde, 
no  case  is  made:  People  v.  Tomlinson,  35 
Cal.  507:  From  the  note  of  the  commission- 
ers. See  sec.  959,  post,  and  note.  Intent  to 
defraud  is  an  essential  averment;  and 
where  a  general  verdict  of  guilty  is  ren- 
dered upon  a  pleading  containing  two 
counts,  one  of  which  is  defective  in  omit- 
ting such  averment,  a  motion  in  arrest  of 
judgment  should  be  granted,  and  the  con- 
viction reversed  upon  appeal:  People  v.  Tur- 
ner, 113  Cal.  278. 

Drunkenness. — ^Intent  being  an  element 
of  the  crime  of  forgery,  evidence  of  the  de- 
fendant's drunkenness  and  of  its  effect 
upon  him  are  admissible:  People  v.  Blake, 
65  Cal.  275. 

Evidence  in  forgery  cases:  See  the  fol- 
lowing cases:  People  v.  Phillips,  70  C^iil.  61; 
People  V.  Frank,  28  Cal.  507;  People  v. 
Bibby,  91  Cal.  470;  People  v.  Mitchell,  92 
Cal.  590;  People  v.  Baker,  100  Cal.  188;  38 
Am.  St.  Rep.  270;  People  v.  Elliott,  93  Cal. 
686;  People  v.  Cummings,  57  Cal.  88;  Peo- 
ple V.  Leyshon,  108  Cal.  440;  People  v. 
Smith,  103  Cal.  563;  People  v.  Baird,  105 
C!al.  126;  People  v.  Eppinger,  105  Cal.  36; 
People  V.  Sanders,  114  Cal.  210.  Where, 
upon  trial  of  defendant  for  forgery  of  a 
check  there  is  failure  to  prove  absence  of 
authority  to  sign  the  check,  the  verdict  will 
be  set  aside  as  against  the  evidence:  Peo- 
ple V.  Lundin,  117  Cal.  124.  As  to  compe- 
tent evidence  to  prove  the  existence  of  per- 
sons bearing  the  forged  name,  for  the  pur- 
pose of  distinguishing  the  offense  from  that 
of  "passing  a  fictitious  check,'*  under  sec- 
tion 476,  infra,  see  People  v.  Laird,  118 
Cal.  291. 


471. 

Sec.  471. 


false  entries  in  records  or  returns. 

Every  person  who,  with  intent  to  defraud  another,  makes,  forges, 
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cr  alters  any  entry  in  any  book  of  records,  or  any  instrument  purporting  to  be 
any  record  or  return  specified  in  the  preceding  section,  is  guilty  of  forgery. 

Forgery   of   records:    See  sec.   470.    In  forged  must  be  such  as  if  genuine  would  be 

the  case  of  BroTv-n  v.  People,  86  111.  239,  effective,  and  that  no  indictment    can    be 

29  Am.  Rep.  25,  it  was  beld  that  to  author-  founded  upon  an  instrument  purporting  to 

ize  an  indictment    and  conviction  for  for-  be  a  decree  of  divorce,  which  on  its  face 

gery  the  instrument  alleged  to  have  been  does  not  appear  to  be  a  copy  of  the  record. 

472.  Forgery  of  public  and  oorporate  seals. 

Sec.  472.  Every  person  who,  with  intent  to  defraud  another,  forges  or  coun- 
terfeits the  seal  of  this  state,  the  seal  of  any  public  officer  authorized  by  law^ 
the  seal  of  any  court  of  record,  or  the  seal  of  any  corporation,  or  any  other 
public  seal  authorized  or  recognized  by  the  laws  of  this  state,  or  of  any  other 
state,  government,  or  countr}',  or  who  falsely  makes,  forges,  or  counterfeits  any 
impression  purporting  to  be  an  impression  of  any  such  seal,  or  who  has  in  his 
possession  any  such  counterfeit  seal  or  impression  thereof,  knowing  it  to  be 
counterfeited,  and  willfully  conceals  the  same,  is  guilty  of  forgery. 

473.  Punishment  of  forgery. 

Sec.  473.  Forgery  is  punishable  by  imprisonment  in  the  state  prison  for  not 
less  than  one  nor  more  than  fourteen  years. 

474.  Forging  telegpraphio  messages. 

Sec.  474.  Every  person  who  knowingly  and  willfully  sends  by  telegraph  or 
telephone  to  any  person  a  false  or  forged  message,  purporting  to  be  from  a  tele- 
graph or  telephone  office,  or  from  any  other  person,  or  who  willfully  delivers  or 
causes  to  be  delivered  to  any  person  any  such  message  falsely  purporting  to  have 
been  received  by  telegraph  or  telephone,  or  who  furnishes,  or  conspires  to  fur- 
nish, or  causes  to  be  furnished  to  any  agent,  operator,  or  employee,  to  be  sent  by 
telegraph  or  telephone,  or  to  be  delivered,  any  such  message,  knowing  the  same 
to  be  false  or  forged,  with  the  intent  to  deceive,  injure,  or  defraud  another,  is 
•punishable  by  imprisonment  in  the  state  prison  not  exceeding  five  years,  or  in  the 
county  jail  not  exceeding  one  year,  or  by  fine  not  exceeding  five  thousand  dol- 
lars, or  by  both  such  fine  and  imprisonment.  [Commissioners'  Amendment,  ap- 
proved March  16,  1901;  took  effect  July  1,  1901.] 

475.  Passing  or  receiving  forged  notes. 

Sec.  475.  Every  person  who  has  in  his  possession,  or  receives  from  another 
person,  any  forged  promissory  note  or  bank  bill,  or  bills,  for  the  payment  of 
money  or  property,  with  the  intention  to  pass  the  same,  or  to  permit,  cause,  op 
procure  the  same  to  be  uttered  or  passed,  with  the  intention  to  defraud  any 
person,  knowing  the  same  to  be  forged  or  counterfeited,  or  has  or  keeps  in  his 
possession  any  blank  or  unfinished  note  or  bank  bill  made  in  the  form  or 
similitude  of  any  promissory  note  or  bill  for  payment  of  money  or  property, 
made  to  be  issued  by  any  incorporated  bank  or  banking  company,  with  in- 
tention to  fill  up  and  complete  such  blank  and  unfinished  note  or  bill,  or  to 
permit,  or  cause,  or  procure  the  same  to  be  filled  up  and  completed  in  order 
to  utter  or  pass  the  same,  or  to  permit,  or  cause,  or  procure  the  same  to  be 
uttered  or  passed,  to  defraud  any  person,  is  punishable  by  imprisonment  in  the 

state  prison  for  not  less  than  one  nor  more  than  fourteen  years. 
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Guilty  possession  of  counterfeit  notes,  feloniously,    and    knowingly    did    ha7«    in 

To  constitute  the  crime  of  possessing  forged  their    possession/'  etc.,  sufficiently    charges 

notes  with  intent    to  pass    them,  the    law  the    defendants    with    knowledge    of    the 

only  requires   the  guilty  possession:  People  spurious  character  of  the  money:  People  T* 

y.  Ah  Sam,  41    Cal.    ^5.    An    indictment  Stanton,  39  Cal.  608. 
which   charges  that  defendants   "willfully, 

476.  Haldng,  passing,  or  uttering  fiotitioiu  bills^  etc. 

Sec.  476.  Every  person  who  makes,  passes,  utters,  or  publishes,  with  inten- 
tion to  defraud  any  other  person,  or  who,  with  the  like  intention,  attempts  to 
pass,  utter,  or  publish,  or  who  has  in  his  possession,  with  like  intent  to  utter, 
pass,  or  publish,  any  fictitious  bill,  note,  or  check,  purporting  to  be  the  bill, 
note,  or  check,  or  other  instrument  in  writing  for  the  payment  of  money  or 
property  of  some  bank,  corporation,  copartnership,  or  individual,  when,  in  fact, 
there  is  no  such  bank,  corporation,  copartnership,  or  individual  in  existence, 
knowing  the  bill,  note,  check,  or  instrument  in  writing  to  be  fictitious,  is  punish- 
able by  imprisonment  in  the  state  prison  for  not  less  than  one  nor  more  than 
fourteen  years. 

Fictitious  person.— To  sustain  an  indict-  tious  check  would  be  punishable  as  a  for- 

ment  under  this  section,  it  is  necessary  that  gery,  that  offense  is  a  distinct  offense,  un- 

the  evidence  should    show  that  the    name  der  our  code,  with  a  distinctly  designated 

aUeged  to  be   forged  is  that   of  a  fictitious  punishment:  People  v.   Eppinger,   105  Cal» 

person:  People  v.  Elliott,  90  Cal.  586.  30;  114  Cal.  360. 

Possessing  forged  notes  with  intent  Indictment.— Where  a  person  is  accused 
to  pass  them. — Possession  of  the  notes  with  under  this  section  of  making  or  passing  a 
intent  to  pass  is  all  that  is  necessary:  Peo-  fictitious  instrument  in  writing,  and  the  in- 
ple  y.  McDonneU,  80  Cal.  285;  13  Am.  St.  dictment  is  sufficiently  clear  to  show  that  the 
Kep.  159.  prosecution  is  under  this  section,  the  ad- 
Bank,  corporation,  copartnership,  etc.  ditional  designation  of  the  offense  as  "for- 
The  essence  of  the  offense  under  the  above  gery"  is  unmaterial:  People  v.  Eppinger,  105 
section  is  the  making  with  an  intent  to  de-  Cal.  36.  Charges  of  making  and  passing  a 
fraud  another  of  some  "bank,  corporation,  fictitious  check,  when  referring  to  the  same 
copartnership,  or  individual,"  when  in  fact  instrument  and  charging  the  same  intent, 
there  is  no  such  obligor  in  existence  and  constitute  but  one  offense  and  may  be  in- 
the  information  must  state  which  class  of  eluded  in  a  single  count:  People  v.  Ellen- 
obligors  specified  in  the  statute  is  assumed  wood,  119  Cal.  166. 

by  the  defendant:  People  v.  Eppinger,  105  Instruction  containing  unauthorized  con- 

Cal.  .36.  elusion  of  fact:  Pt^ople  v.  Eilenwood,  119  Cal. 

Fictitious  check.— Though  by  the  crim-  166. 
inal  law  of  England  the  making  of  a  ficti- 

477.  Counterfeiting  coin,  bullion,  etc. 

Sec.  477.  Every  person  who  counterfeits  any  of  the  species  of  gold  or  silver 
coin  current  in  this  state,  or  any  kind  or  species  of  gold-dust,  gold  or  silver 
bullion,  or  bars,  lumps,  pieces,  or  nuggets,  or  who  sells,  passes,  or  gives  in  pay- 
ment such  counterfeit  coin,  dust,  bullion,  bars,  lumps,  pieces,  or  nuggets,  or 
permits,  causes,  or  procures  the  same  to  be  sold,  uttered,  or  passed,  with  inten- 
tion to  defraud  any  person,  knowing  the  same  to  be  counterfeited,  is  guilty  of 
counterfeiting. 

"This  section  is  framed  from  section  74      counterfeiting  gold-dust,  etc.:  Stats.  1855,  p. 
of  the  crimes  and  punishment  act,  and  is  ex-      178;  and  also  to  include  counterfeiting  silver 
tended  to  include  the  kindred  offenses  pro-      bai*s,  etc.":  Commissioners'  note, 
vided  for  in  section  1  of  the  act  in  relation  to         Jurisdiction. — The  passing,  with  intent  to 
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defraud,  of  counterfeit  money  is  an  offense 
against  the  state  as  well  as  the  United 
States,  and  although  Congress  might,  per- 
haps, by  appropriate  legislation,  render  the 
jurisdiction  of  the  national  courts  exclusive, 
yet  so  long  as  it  does  not  do  so,  the  state 
courts  will  have  jurisdiction:  In  re  Truman, 
44  Mo.  181;  People  v.  White,  34  Cal.  183; 
Fox  V.  Ohio,  6  How.  410;  Moore  v.  Illinois,  14 
How.  13.  But  state  courts  have  no  power  to 
punish  crimes  against  the  laws  of  the  United 
States  as  such:  People  v.  Kelly,  38  Cal.  145; 
99  Am.  Dec.  360. 
Uttering  coimterfeit  money.— One  who 


sells  counterfeit  money  to  another,  who 
knows  it  to  be  counterfeit,  intending  that 
the  other  shall  put  it  in  circulation  as  good 
money,  is  guilty  of  uttering  or  passing  coun- 
terfeit money,  within  the  meaning  of  the 
statute:  United  States  v.  Nelson,  1  Abb.  C 
C.  135.  See,  generally,  People  v.  Stanton, 
39  Cal.  698;  Leonard  v.  State,  29  Ohio  St. 
408;  United  States  v.  Howell,  11  Wall.  432. 
Evidence  tending  to  prove  that  defend- 
ant had  in  his  possession  counterfeit  coin 
for  sale,  and  that  he  sold  such  coin  to  an- 
other, is  sufficient  to  warrant  a  conviction: 
People  V.  Farrell,  30  Cal.  316. 


478.  Puniahment  of  counterfeiting. 

Sec.  478.  Counterfeiting  is  punishable  by  imprisonment  in  the  state  prison 
for  not  less  than  one  nor  more  than  fourteen  years. 

479.  Possessing  or  receiving  counterfeit  coin,  bullion,  etc. 

Sec.  479.  Every  person  who  has  in  his  possession,  or  receives  for  any  other 
person,  any  counterfeit  gold  or  silver  coin  of  the  species  current  in  this  state, 
or  any  counterfeit  gold-dust,  gold  or  silver  bullion  or  bars,  lumps,  pieces,  or 
nuggets,  with  the  intention  to  sell,  utter,  put  off,  or  pass  the  same,  or  permits, 
causes,  or  procures  the  same  to  be  sold,  uttered,  or  passed,  with  intention  to 
defraud  any  person,  knowing  the  same  to  be  counterfeit,  is  punishable  by  im- 
prisonment in  the  state  prison  not  less  than  one  nor  more  than  fourteen  years. 


480.  Making  or  possessing  counterfeit  dies  or  plates. 

Sec.  480.  Every  person  who  makes,  or  knowingly  has  in  his  possession,  any 
die,  plate,  or  any  apparatus,  paper,  metal,  machine,  or  other  thing  whatever, 
made  use  of  in  counterfeiting  coin  current  in  this  state,  or  in  counterfeiting 
gold-dust,  gold  or  silver  bars,  bullion,  lumps,  pieces,  or  nuggets,  or  in  counter- 
feiting bank  notes  or  bills,  is  punishable  by  imprisonment  in  the  state  prison 
not  less  than  one  nor  more  than  fourteen  years;  and  all  such  dies,  plates,  appa- 
ratus, paper,  metal,  or  machine,  intended  for  the  purpose  aforesaid,  must  be  de- 
stroyed. 


"Bank  bills,"  etc.— The  words  **bank 
notes  and  bills"  include  all  bank  noted  and 
bills,  both  foreign  and  domestic:  People  v. 
McDonnell.  80  Cal.  285;  13  Am.  St.  Rep. 
1.59.  The  fact  that  the  ofPeuse  is  punish- 
able under  the  United  Stiites  does  not  do- 
priye  the  state  courts  of  jurisdiction:  Peo- 
ple V.  McDonnrfl,  80  Cal.  285;  13  Am.  St. 
Rep.  159.  In  alleging  the  counterfeiting  of 
the  Bank  of  England  nute:^  it  is  not  neces- 


sary to  allege  the  fact  of  incorporation: 
People  V.  McDonnell,  80  Cal.  285;  13  Am. 
St.  Rep.  159. 

Jurisdiction:  See  sec.  477,  note. 

Evidence. — It  is  not  only  necessary  to 
prove  the  known  possession  by  defendant  of 
counterfeiting  tools,  but  it  must  also  be 
shown  that  such  possession  was  with  crim- 
inal intent:  People  v.  White,  34  Cal.  188; 
see  People  t.  Farrell,  30  Cal.  316. 


481.  Counterfeiting  railroad  ticket,  etc. 

Sec.  481.  Every  person  who  counterfeits,  forges,  or  alters  any  ticket,  check, 
order,  coupon,  receipt  for  fare,  or  pass,  issued  by  any  railroad  or  steamship 
company,  or  by  any  lessee  or  manager  thereof,  designed  to  entitle  the  holder  to 
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ride  Id  the  cars  or  vessels  of  such  company,  or  who  utters,  publishes,  or  puts  into 
circulation,  any  such  counterfeit  or  altered  ticket,  check,  or  order,  coupon,  re- 
ceipt for  fare,  or  pass,  with  intent  to  defraud,  any  such  railroad  or  steamship 
company,  or  any  lessee  thereof,  or  any  other  person,  is  punishable  by  imprison- 
ment in  the  state  prison,  or  in  the  county  jail,  not  exceeding  one  year,  or  by 
fine  not  exceeding  one  thousand  dollars,  or  by  both  such  imprisonment  and  fine. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 

482.  Bevtoring  canceled  tickets. 

Sec.  482.  Every  person  who,  for  the  purpose  of  restoring  to  its  original  ap- 
pearance and  nominal  value  in  whole  or  in 'part,  removes,  conceals,  fills  up,  or 
obliterates,  the  cuts,  nuirks,  punch-holes,  or  other  evidence  of  cancellation,  from 
any  ticket,  check,  order,  coupon,  receipt  for  fare,  or  pass,  issued  by  any  railroad 
or  steamship  company,  or  any  lessee  or  manager  thereof,  canceled  in  whole  or  in 
part,  with  intent  to  dispose  of  by  sale  or  gift,  or  to  circulate  the  same,  or  with 
intent  to  defraud  the  railroad  or  steamship  company,  or  lessee  thereof,  or  any 
other  ^erson,  or  who,  with  like  intent  to  defraud,  offers  for  sale,  or  in  payment 
of  fare  on  the  railroad  or  vessel  of  the  company,  such  ticket,  check,  order, 
coupon,  or  pass,  knowing  the  same  to  have  been  so  restored,  in  whole  or  in  part, 
is  punishable  by  imprisonment  in  the  county  jail  not  exceeding  six  months,  or 
by  a  fine  not  exceeding  one  thousand  dollars  or  by  both  such  imprisonment  and 
fine.  [Commissioners'  Anuendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 

CHAPTER  V. 

LARCENY. 

Sec.  484.  Larceny  defined. 

Sec.  485,  Larceny  of  lost  property. 

^c.  480.  Grand  and  petit  larceny. 

Sec.  487.  Grand  larceuy  defined. 

Sec.  488.  Petit  larceny. 

:Sec.  489.  Punishment  of  grand  larceny.  » 

Sec.  490.  Punishment  of  petit  larceny. 

-Sec.  491.  Dogs  property. 

Sec.  492.  Larceny  of  written  instruments. 

Sec.  493.  Value  of  passage  tickets. 

Sec.  494.  Written   instruments   completed  but  not  delivered. 

-Sec.  495.  Severiug  and  remoying  part  of  the  realty. 

Sec.  496.  Receiving  stolen  property. 

■Sec.  497.  Larceny,    and    receiving    stolen   property  out  of  the  stute. 

Sec.  498.  Stealing  gas  or  electricity. 

Sec.  499.  Stealing  water. 

Sec.  499a.  Stealing  electricity. 

Sec  500.  Larceny  of  goods  saved  from  fire  in  San  Francisco. 

Sec.  501.  Purchasing  or  receiving  in  pledge  junk,  etc.,  of  minors. 

Sec.  502.  Hemoval  of  mortgaged  property. 

484.  Larceny  defined. 

Sec.  484.    Larceny  is  the  felontous  stealing,  taking,  carrying,  leading,  or 
-driving  away  the  personal  property  of  another. 
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Larceny  defined:  See  a  general  discus- 
sion of  the  subject  of  larceny  in  a  note  to 
State  Y.  Holmes,  57  Cal.  271-286.  Asporta- 
tion and  intent  to  steal  are  necessary  ele- 
ments in  the  ofitense  of  larceny:  People  ▼. 
Murphy,  47  Cal.  103;  People  v.  Stone,  16 
Cal.  369;  Scott  v.  Harbor,  18  Cal.  704;  Peo- 
ple y.  Smith,  15  Gal.  408.  The  crime  con- 
sists in  the  felonious  and  fraudulent  taking 
of  property  with  intent  to  deprive  the 
owner  thereof,  even  though  the  defendant 
did  not  intend  to  convert  the  property  to 
his  own  use:  People  ▼.  Juarez,  28  Cal.  380. 
The  crime  is  not  committed  unless  the  ac- 
cused acted  feloniously;  and  if  the  court  in 
defining  larceny  omit  the  word  ''felonious" 
it  will  be  error:  People  v.  Cheong  Foon  Ark, 
61  Cal.  527.  A  man  may  steal  his  own 
property,  if,  by  taking  it,  h:s  intent  be  to 
charge  a  bailee  with  the  property:  People 
T.  Thompson,  34  Cal.  671;  People  v.  Stone, 
16  Cal.  369.  Where  the  bailee  of  property 
obtains  possession  of  it  from  the  owner 
with  the  intent  to  steal  it,  and  carries  out 
that  intent,  he  is  guilty  of  larceny:  People 
V.  Smith,  23  Cal.  280;  see  People  v.  Poggi. 
19  Cal.  600;  People  v.  Raschke,  73  Cal.  378; 
S.  C,  83  Cal.  501.  The  felonious  intent  at 
the  time  of  the  taking  is  the  essence  of  the 
crime:  People  v.  Jersey,  18  Cal.  337;  People 
V.  Morino,  85  Cal.  515;  People  v.  Raschke, 
73  Cal.  378;  but  s?e  People  v.  Pico.  62  Oal. 
50,  where  a  charge  to  the  jury  that  the 
felonious  intention  need  not  exist  at  the 
time  of  the  first  taking,  if  afterward  formed 
and  acted  upon,  was  upheld;  and  compare 
with  People  v.  Salorse,  62  Cal.  139.  One 
who  does  not  participate  in  the  larceny,  or 
have  any  knowledge  of  it,  but  afterward  re- 
ceives the  stolen  property  into  his  posses- 
sion, does  not  thereby  become  guilty  of  lar- 
ceny: People  V.  Maxwell,  24  Cal.  14.  For 
further  cases  illustrating  the  element  of 
"felonious  intent,"  see  People  v.  Devine,  95 
Cal.  227;  People  v.  Hansen,  81  Oal.  291; 
People  V.  Eastman,  77  Cal.  171;  People  v. 
Swalm,  80  Cal.  46;  People  v.  Stewart,  80 
Cal.  129. 

"Asportation":  See  People  v.  Meyer,  75 
Cal.  383. 

Consent  to  taking.— The  prosecuting 
witness,  a  constable,  for  the  purpose  of  de- 
tecting the  persons  who  had  been  commit- 
ting thefts  in  the  neighborhood,  on  the 
ni^ht  of  the  alleged  larceny  disguised  him- 
self and  feigned  drunkenness.    After  stag- 


gering around  the  streets  for  awhile,  he  lay 
down  in  an  ajley  and  pretended  to  b?  in  a. 
drunken  stupor.  Shortly  afterward  the  de- 
fendant and  another  person  came  to  him 
and  took  from  his  pocket  the  money  alleged 
to  have  been  stolen.  He  was  perfectly  con- 
scious at  the  time,  and  made  no  resistance, 
and  intended  that  any  thief  who  tried  it. 
should  be  allowed  to  take  the  money,  in 
order  that  a  case  of  larceny  might  ha  mada 
out  against  him.  He  had  no  previous  sus- 
picion, however,  of  the  defendant,  and  was 
surprised  at  his  participation  in  the  act. 
Held,  that  the  acts  of  the  prosecuting  wit- 
ness did  not  amount  to  a  consent  to  the 
taking:  People  v.  Hanselman,  76  Cal.  460; 
9  Am.  St.  Rep.  238.  The  court  quotes  from^ 
1  Bishop  on  Criminal  Law,  262,  where  the 
authorities  on  this  subject  are  summed  up.. 

Larceny,  definition  of:  See  note  (o  30 
Am.  Rep.  159.  160;  51  Am.  Rep.  312-317; 
57  Am,  Dec.  271-286. 

Jurisdiction.— When  property  stolen  ii>. 
one  county  has  been  brought  into  another 
the  jurisdiction  of  the  offense  is  in  either^ 
county:  See  sec.  786,  note;  People  v.  Mel- 
lon, 40  Cal.  648;  State  v.  Brown,  8  Nev.. 
208. 

Indictment.— An  indictment  for  larceny 
which  charges  that  defendant  "did  felo- 
niously, willfully,  and  unlawfully,  and  with 
force  and  arms,  steal,  take,  and  carry,  lead 
and  drive  away,''  etc.,  contains  a  sufficient 
statement  of  the  intent  with  which  the 
taking  was  done:  People  v.  Brown,  27  Cal. 
500.  An  information  charging  the  defend- 
ant '*with  the  crime  of  felony,'*  in  stealing, 
taking,  and  driving  away"  a  horse,  is  suffi- 
cient, although  failing  to  charge  that  the- 
offense  was  committed  "feloniously":  Peo- 
ple V.  Lopez,  90  Cal.  569.  An  allegation  of 
the  ownership  of  the  stolen  article  is  essen- 
tial, unless  the  offense  is  otherwise  suffi- 
ciently described:  People  v.  Hughes,  41  Cal. 
234;  People  v.  Hanselman,  76  Oal.  4fi0;  9 
Am.  St.  Rep.  238;  People  v.  Wallace,  94 
Cal.  497.  The  indictment  should  allege?  the 
ownership  in  the  thing  stolen  as  of  the  date 
when  the  offense  was  committed:  People  v. 
Lewis,  64  Cal.  401;  and  see  People  v.  Ar- 
ras, 89  Cal.  223.  It  is  sufficient  to  state 
the  ownership  of  the  stolen  property  with 
the  same  particularity  that  would  be  re- 
quired in  a  pleading  in  a  civil  action:  Peo- 
ple V.  Ah  Sing,  19  Cal.  598:  but  see  People 
V.  Schwartz,  32  Cal.  160;  People  v.  Bogart,^ 
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36  Cal.  245;  People  v.  Watson,  72  Cal.  402; 
People  T.  Goggina,  80  Cal.  220.  For  an  im- 
material variance  in  the  name  of  the 
owner,  see  People  ▼.  Armstrong,  114  Cal. 
570.  An  indictment  which  charges  the  de- 
fendant with  larceny  of  several  articles  of 
personal  property,  and  names  one  sum  as 
the  value  of  all,  but  does  not  give  the  sep- 
arate value  of  each  article,  contains  a  suffi- 
cient statement  of  the  value  of  the  prop- 
erty stolen:  People  v.  Robles,  34  Cal.  591. 
Where  information  charges  theft  of  several 
articles,  of  aggregate  value  of  fifty- seven 
dollars,  and  that  the  offense  was  committed 
in  a  certain  county  on  a  certain  day,  it  suf- 
ficiently appears  that  the  articles  were 
taken  at  the  same  time  and  place  to  con- 
stitute grand  larceny:  People  v.  Righetti, 
66  Cal.  184.  In  specifying  the  value,  the 
information  need  not  aver  it  to  be  "in  cur- 
rent coin  of  the  United  States**:  People  v. 
liighetti,  66  Cal.  184.  In  People  v.  Bogart, 
3G  Cal.  245,  it  was  said  to  be  proper  to 
join  two  counts  in  the  indictment,  one 
charging  a  felonious  taking,  and  the  other 
a  felonious  c^version.  The  soundness  of 
such  decision  may,  however,  well  be  ques- 
tioned. Charging  a  person  with  the  crime 
of  "larcey**  is  not  a  sufficient  designation 
of  this  offense.  No  such  crime  as  "larcey** 
exists  in  this  state:  People  v.  St.  Clair,  55 
Cal.  524.  It  is  not  necessary  to  allege,  in 
an  indictment  or  information  for  larceny, 
that  the  property  was  taken  against  the 
will  of  the  owner:  People  v.  Davis,  97  Cal. 
194.  Other  decisions  relative  to  indict- 
ments for  larceny  are:  People  v.  Littlefield, 
5  Cal.  355;  People  v.  Smith,  15  Cal.  408; 
S.  C,  23  Cal.  280;  People  v.  Jim  Ti,  32 
Cal.  60;  People  v.  Townsley,  39  Cal.  405; 
People  V.  Strong,  46  Cal.  302.  For  an  ex- 
ample of  fatal  variance  between  commit- 
ment and  information,  see  People  v.  Wal- 
lace, 94  Cal.  497.  For  instances  of  vari- 
ance not  fatal,  see  People  v.  Monteith,  73 
Cal.  7;  People  v.  Arras.  89  Cal.  223;  People 
V.  Staples,  91  Cal.  23.  An  information 
charging  defendant  with  stealing  "a  cer- 
tain hog,"  the  property  of  one  A.  L.,  was 
held  sufiicient,  a  particular  description  of 
the  hog  not  being  necessary:  People  v. 
Stanford,  64  Cal.  27.  An  information 
charging  grand  larceny  in  stealing  gold  ore 
is  not  defective  because  not  alleging  that 
the  ore  was  severed  from  the  earth:  People 
V.  Opie,  123  Cal.  294.    In  People  v.  O'Brien, 


64  Cal.  53,  there  was  held  to  be  an  imma- 
terial defect  in  the  concluding  words  of 
the  indictment. 

Larceny  and  embezzlement-— Distinc- 
tion.— The  chief  distinction  between  lar- 
ceny and  embezzlement  is  that  in  the  case 
of  embezzlement  tVe  guilty  party  has  pos- 
session of  the  piopertyat  the  time  of  the 
commission  of  the  offense,  while  in  the  case- 
of  larceny  the  taking  of  the  property  con- 
stitutes one  of  the  elements  of  the  offense  :l 
People  V.  Belden,  37  Cal.  51;  People  v.  Ab- 
bott, 53  Cal.  284;  People  v.  Jersey,  18  CaU 
337;  People  v.  Smith,  23  Cal.  280;  People  v. 
Bogart,  36  Cal.  245;  People  v.  Dalton,  15 
Wend.  581;  People  v.  Salorse,  62  Cal.  139; 
People  V.  Perini,  94  Cal.  573;  and  see  infra 
herein. 

I<arceny  and  robbery.— In  People  v. 
Jones,  53  Cal.  58,  and  People  v.  Nelson,  56 
Cal.  77,  it  was  decided  that  since  every  in- 
dictment for  robbery  must,  if  sufficient, 
necessarily  aver  every  fact  necessary  •  to 
constitute  la:ceny,  the  jury  may  find  the 
defendant  guilty  of  larceny,  though  the  of- 
feuFC  charged  in  the  indictment  be  robbery. 

Larceny  and  false  pretenses.— When» 
by  means  of  fraud,  conspiracy,  or  artifice, 
possession  of  property  is  obtained  with  felo- 
nious intent,  and  the  title  still  remains  in 
the  owner,  the  crime  is  larceny;  but  if 
the  title  as  well  as  the  possession  is  parted 
with,  the  crime  is  that  of  obtaining  prop- 
erty by  false  pretenses:  People  v.  Rae,  66 
Cal.  423;  56  Am.  Rep.  102. 

Larceny  and  receiving  stolen  goods: 
See  sec.  496,  post. 

Bobbery,  larceny,  extortion,  embezzle- 
ment, distingnislied.— "Four  of  the  crimes 
affecting  property  require  to  be  somewhat 
carefully  distinguished:  Rub'iery,  larceny, 
extortion,  and  embezzlement.  The  leading 
distinctions  between  these  may  be  briefly 
stated  thus:  All  four  include  the  criminal 
acquisition  of  the  property  of  another.  In 
robbery  this  is  accomplished  by  means  of 
force  or  fear,  and  by  overcoming  or  disre- 
garding the  will  of  the  rightful  possessor. 
There  is  a  taking  of  property  from  another 
against  his  consent;  the  physical  power  to 
resist  being  overcome  by  force,  or  what  i* 
equivalent  in  law,  the  moral  power  to  re- 
fuse being  prostrated  by  fear.  In  larceny 
there  is  still  a  taking;  but  it  is  accom- 
plished by  fraud  or  stealth,  as  by  the  New 
York  section  as  specified  in  the  text  of  sec- 
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tioD  484,  which  includes  fraud  or  stealth; 
the  property  is  taken  not  against  the  con- 
sent of  the  owner  hut  without  it.  In  ex- 
tortion there  is  again  a  taking.  Now,  this 
is  with  the  consent  of  the  party  injured; 
but  it  is  a  consent  induced  by  threats,  or 
under  color  of  some  official  right.  In  em- 
bezzlement there  is  no  taking  in  the  tech- 
nical sense;  that  is,  no  taking  from  the  pos- 
session of  another.  The  offender  being  in 
possession  of  the  property  in  virtue  of  some 
trust,  which  the  law  deems  worthy  of  spe- 
cial sanction,  applies  it  by  fraud  or  stealth, 
or  feloniously  steals,  takes,  carries,  leads, 
■or  drives  it  away  to  his  own  use,  or  appro- 
priates it  to  his  own  use,  and  deprives  the 
owner  thereof;  Thus  extortion  partakes  in 
an  inferior  degree  of  the  nature  of  robbery, 
and  embezzlement  shares  that  of  larceny. 
In  larceny  it  is  not  necesfary  that  the  prop- 
erty taken  should  be  striclly  the  property 
of  another  person.  A  man  may  be  guilty 
of  ^stealing  his  own  property,  when  done 
with  intent  to  charge  another  person  with 
the  value  of  it,  e.  g.,  where  property,  which 
has  been  levied  upon,  is  stolen  from  the  of- 
ficer by  the  general  owner":  From  commis- 
sioners' note. 

Embezzlement:  Sees.  608,  508. 

Bobbery:  Sec.  211,  note. 

Obtaining  property  by  falsa  pretext 
«,s  larceny:  See  46  Am.  Kep.  183-186,  note. 

Appropriating  money  paid  to  defend- 
ant by  mistake,  larceny  in:  See  34  Am. 
Rep.  791,  792,  note. 

Evidence. — The  possession  of  stolen  prop- 
erty, although  a  circumstance  to  be  consid- 
-ered  in  determining  the  guilt  of  defendant 
is  not  alone  sufficient  to  convict:  People  v. 
Beaver.  49  Cal.  57;  People  v.  Getty,  49  Cal. 
581;  People  v.  Gill,  45  Cal.  285;  People  v. 
Gassawoy,  23  Cal.  51;  People  ▼.  Antonio, 
27  Cal.  404;  People  v.  Ah  Ki,  20  Cal.  177; 
People  V.  Chamb  rs,  18  Cal.  382;  People  v. 
Kelly,  28  Cal.  423;  sec.  1102.  note.  See, 
also,  People  v.  aine,  74  Cal.  575;  S.  C,  83 
Cal.  374;  People  v.  Fagan,  6t3  Cal.  534; 
People  V.  Velarde,  59  Cal.  457;  People  v. 
■Gutierrez,  74  Cal.  81.    A  confession,  volun- 


tarily made,  is  admissible  in  evidence,  even 

I 

though  on  a  prior  occasion  there  had  been 
given  a  promise  of  favor,  not  acted  upon, 
and  which  had  been  made  to  induce  the  ac- 
cused to  confess:  People  v.  Jim  Ti,  32  Cal. 
60.  An  attempt  to  escape  is  also  a  circum- 
stance which  the  jury  may  consider  in  de- 
termining the  guilt  or  innocence  of  defend- 
ant! People  V.  Strong,  46  Cal.  302.  And  so 
is  a  concealment  of  the  stolen  property: 
People  V.  Murphy,  47  Gal.  103.  Proof  that 
the  person  alleged  to  be  the  own>:'r  of  the 
stolen  property  had  a  special  property,  or 
that  he  held  it  to  do  some  act  upon  it,  or 
for  the  purpose  of  carriagre,  or  in  trust  for 
the  benefit  of  another,  will  support  the  al- 
legation of  ownership:  People  v.  Nelson,  56 
Cal.  77;  State  v.  Somerville,  21  Me.  18; 
Yates  V.  State,  10  Yerg.  519;  see  People  v. 
Smallman,  55  Cal.  185,  for  various  ques- 
tions of  evidence  and  practice.  In  general, 
whatever  has  a  tendency  to  show  intent  is 
proper  evidence:  People  v.  Stone,  16  Oal. 
369;  People  v.  Eastman,  77  Cal.  171;  People 
V.  Swalm,  80  Cal.  46;  13  Am.  St.  Rep.  96. 
As  to  evidence  of  ownership  of  the  prop- 
erty, see  People  v.  Davis,  97  Cal.  194;  Peo- 
ple V.  Bolanger,  71  Cal.  17.  See,  further, 
on  questions  of  evidence:  People  v.  RibolHi, 
89  Cal.  492;  People  v.  Wong  Ah  You.  67 
Cal.  31;  People  v.  Dixon,  94  Cal.  256;  Peo- 
ple V.  Deegan,  88  Cal.  602;  People  v. 
French,  95  Cal.  371;  People  v.  Qine,  83  Cal. 
374;  People  v.  Ross,  65  Cal.  104.  For  vari- 
ous questions  arising  on  instructions  to  the 
jury,  see  People  y.  Christensen,  85  Cal.  568; 
People  V.  Buelna,  81  Oal.  135;  People  v. 
French,  95  Cal.  371;  People  v.  Ross,  77  Cal. 
416;  People  v.  Tipton,  73  Cal.  403;  People 
V.  Luchetti,  119  Oal.  501;  People  v.  Fehren- 
bach,  102  Cal.  394. 

Possession  of  stolen  property  as  evi- 
dence of  larceny:  See  70  Am.  Dec.  447-452, 
note. 

Attempt  to  commit  larceny.— Effort  to 
deprive  another  person  of  money  by  the  u^ 
of  the  "bunco"  game  constitutes:  People  v. 
Mann,  113  Cal.  76. 


485.  Larceny  of  lost  property. 

Sec.  485.  One  who  finds  lost  property  tinder  circumstances  which  give  him 
knowledge  of  or  means  of  inquiry  as  to  the  true  owner,  and  who  appropriates 
€uch  property  to  his  own  use,  or  to  the  use  of  another  person  not  entitled  there- 
to, without  first  making  reasonable  and  just  efforts  to  find  the  owner  and  re- 
store the  property  to  him,  is  guilty  of  larceny. 
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Larceny  of  lost  property:  See  34  Am.  be  the  property  of  another:  People  v.  De- 

Kep.  734,  735,  note.  vine,  95  Cal.  227.    It  does  not  create  a  dia- 

Lost  and  unclaimed  property:  See  Pol.  tinet  kind  of  larceny,  but  declares  a  rule  of 
Code,  sees.  3136-3157;  Qt.  Code,  sees.  1864-  evidence  which,  being  fulfilled,  const  tutes 
1872;  People  y.  Anderson,  14  Johns.  294;  7  a  crime  as  defined  in  section  484  of  the 
Am.  Dec.  462;  State  y.  McCann,  19  Mo.  Penal  Code;  and  it  is  proper  to  instruct  the 
249;  Tanner's  Case,  14  Gratt.  635.  This  jury  as  to  snch  rule  of  evidence  under  an 
section  relates  to  property  lost  (in  the  ap-  information  drawn  under  section  484  de- 
parent  possession  of  no  one)  and  found:  fining  larceny  in  genjeral,  if  the  evidence 
People  y.  Valenzuella,  6  Pac.  C.  L.  J.  561.  tends  to  show  an    unlawful    appropriation 

This  section  relates  in  terms  to  property  by  the  finder  of  lost  property  as  described 

lost  and  found,  and  does  not  apply  to  a  case  in  section  485:    People  y.  Buelna,  81    Cal. 

where  property  comes  into  the  possession  of  135. 

a  party  who  does  not  know  or  suspect  it  to 

t 

486.  Orand  and  petit  larceny. 

Sec.  486.  Larceny  is  divided  into  two  degrees,  the  first  of  which  is  termed 
grand  larceny;  the  second,  petit  larceny. 

Degree. — Charging  the  accused  with  Cal.  429;  87  Cal.  123.  A  verdict  finding  de- 
grand  larceny,  and  a  verdict  of  "guilty  as  fendant  guilty  of  "larceny  in  the  second  de- 
charged,"  is  a  sufficient  finding  of  the  de-  gree"  is  equivalent  to  a  verdict  for  p?tit 
gree:  People  v.  Whitely,  64  Cal.  211.  See,  larceny:  People  v.  Righetti,  66  Cal.  184. 
alflo.  People  y.  Price,  67  Oal.  360;  cited  70 

487.  Orand  larceny  defined. 

Sec.  487.     Grand  larceny  is  larceny  committed  in  either  of  the  following  cases: 

1.  When  the  property  taken  is  of  a  value  exceeding  fifty  dollars. 

2.  When  the  property  is  taken  from  the  person  of  another. 

3.  When  the  property  taken  is  a  bicycle,  horse,  mare,  gelding,  cow,  steer,  bull, 
calf,  mule,  jack,  or  jenny.  [Amendment,  became  a  law  under  constitutional 
provision  without  governor's  approval,  March  14,  1901;  SJats.  1901,  p.  290.] 

487.  Same. 

Sec.  487.  Grand  larceny  is  larceny  committed  in  either  of  the  following 
cases: 

1.  When  the  property  taken  is  of  a  value  exceeding  fifty  dollars; 

2.  When  the  property  is  taken  from  the  person  of  another  or  in  his  imme- 
diate presence/ 

3.  When  the  property  taken  is  a  bicycle,  horse,  mare,  gelding,  cow,  steer, 
bull,  calf,  mule,  jack,  jenny,  or  the  tools  belonging  to  and  used  by  an  artisan  in 
the  pursuit  of  his  calling; 

4.  When  the  property  is  taken  from  any  mining  claim,  tunnel,  sluice,  under- 
current, riffle-box,  or  sulphurate  machine,  and  consists  of  any  gold-dust,  amal- 
gam, or  quicksilver.  [Commissioners*  Amendment,  approved  March  16,  1901; 
took  effect  July  1,  1901.] 

Commissioners*  note.->"The  amendment  and  codifies  the  Statute  of  1871-72,  page 

adds  to  subdivision  two  the  words  'or  in  453,  by  adding  subdivision  four." 

his  immediate  presence';  inserts    in    subdi-  Ijarceny  defined:  See  sec.  484. 

vision    three    the    word    'bicycle,'    and    the  Value  must    be    exceeding  fifty  dollars: 

words  'or  the  tools  belonging  to  and  used  People  v.  Marshall,  59  Cal.  391.    Where  the 

by  an  artisan  in  the  pursuit  of  his  calling';  evidence    is    conflicting  as  to  whether  the 
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value  of  the  property  stolen  was  Bufficient  27;  "cattle":  People  v.  Barnes,  65  Cal.  16; 

to  constitute  the  crime  of  grand  larceny,  cited  89  Cal.  496.    If  the  animal  stolen  is 

the  verdict  of  the  jury  on  that  point  is  con-  dead,  the  offense  is  not  larceny  nnless  the 

•elusive:  People  v.  Staples,  91  Oal.  23.    It  is  value  of  the  carcass  was  more  than  fifty 

error  to  refuse  to  instruct  the  jury  of  their  dollars:  People  v.  Smith,  112  Cal.  333.    For 

right  to  convict  the  defendant  of  petit  lar-  proper   instruction   under   this   subdivision, 

ceny,  where,  on  the  evidence,  the  -property  see  People  v.  Prather,  120  Cal.  660. 
stolen  may  be  of  less  value  than  fifty  dol-         Indictment.— In  ordinary  cases  the  dis- 

lars:  People  v.  Corny ns,  114  Cal.  107.  tinction  between  grand    and   petit   larceny 

Taking  from  the  person  is  larceny,  ir-  is  the  value  of  the  property  stolen,  and  the 

respective  of  the  amount:  People  v.  Nelson,  value  should  therefore  be  stated  in  the  in- 

56  Cal.  77,  80;  People  v.  Gannon,  61  Cal.  dictment.    In  the  cases  mentioned  in  subdi- 

476.    A  taking  from  the  pocket  of  trousers  vision  3,  however,    the    element    of    value 

placed  under  the  head  of  a  sleeper  is  not  a  does  not    enter    into  the  definition  of  the 

"taking    from  the  person":  People  v.  Mc-  offense.    In  such  cases,  therefore,  it  is  not 

Filroy,  116  Cal.  583.  necessary  to  state  the  value  in  the  indict- 

Animals. — ^Horse:  People  v.  Pico,  62  Cal.  ment,  or  prove  it  at  the  trial:  People  v. 

C2;  cited  73  Oal.  9;  People  v.  Salorse,  62  Townsley,  39  Cal.  405;  see  sec.  48Jt,  note. 
Cal.  139;  hog:  People  v.  Stanford,  64  Cal. 

488.  Petit  larceny. 

Sec.  488.    Larceny  in  other  cases  is  petit  larceny. 

Petit  larceny,  jurisdiction  of.— The  su-  that,    together    with    other    misdemeanorsf 

perior  courts  have  lost  jurisdiction  of  petit  Ex  parte  Wallingford,  60  Cal.   103;   cited 

larceny  since  the  legislature,  by  section  115  60  Cal.  153;  78  Cal.  559,  563,  564,  569;  11 

of  the  Code  of    Civil  Procedure,  has  con-  Mont.  369.    As  to  jurisdiction  of    larceny, 

f erred  on  the  justice's  court  jurisdiction  of  second  offense,  see  post,  sec.  667,  and  note. 

489.  Punishment  of  gprand  larceny. 

Sec.  489.    "Grand  larceny  is  punishable  by  imprisonment  in  the  state  prison 
for  not  less  than  one  nor  more  than  ten  years. 

Imprisonment  in  the  liouse  of  correc-  may    sentence   a   defendant     convicted    of 

tion. — ^Under  the  proydaions  of  the  act  of  grand  larceny  to  the  house  of  correction  in- 

1877-78,  made    applicable    to    the  superior  stead  of  to  the  state  prison:  Ex  parte  Flood, 

court  under  the  new  constitution,  that  court  64  Cal.  251. 

490.  Punishment  of  petit  larceny. 

Sec.  490.    Petit  larceny  is  punishable  by  fine  not  exceeding  five  hundred 
dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding  six  months,  or  both. 

If  both  fine  and  imprisonment  are  im-  of  fine.    Section  1205  of  the  Penal  Code  ap- 
posed the  judgment  may  also  direct  that  plies    to    cases    of    fine,    whether    or    not 
the  defendant  be  imprisoned  until  the  fine  coupled  with  a  sentence  of    imprisonment: 
be  paid,  specifying  that    the  imprisonment  People  v.  Bighetti,  66  Cal.  184. 
must  not  exceed  one  day  for  every  dollar 

491.  Dogs  property. 

Sec.  491.    Dogs  are  personal  property,  and  their  value  is  to  be  ascertained  in 
the  same  manner  as  the  value  of  other  property.     [In  effect  March  16,  1887 ; 
Stats.  1887,  p.  131.] 
Larceny  of  dogs:  See  67  Am.  St.  Rep.    297,  208,  note. 

492.  Larceny  of  written  instruments. 

Sec.  492.    If  the  thing  stolen  consists  of  any  evidence  of  debt,  or  other  writ- 
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ten  instrument,  the  amount  of  money  due  thereupon,  or  secured  to  be  paid 
thereby,  and  remaining  unsatisfied,  or  which  in  any  contingency  might  be  col- 
lected thereon,  or  the  value  of  the  property  the  title  to  which  is  shown  thereby, 
or  the  sum  which  might  be  recovered  in  the  absence  thereof,  is  the  value  of  the 
thing  stolen. 

"Stats.    1856,    p.    219,    sec.    9.    Lottery     this   section   as  propertj":   Oommissionen' 
tickets,  being  prohibited  to  be  sold  or  issued      note, 
in  this  state,  are,  of  course,  not  included  in 

493.  Value  of  passage  tickets. 

Sec.  493.  .  If  the  thing  stolen  is  any  ticket  or  other  paper  or  writing  entitling 
or  purporting  to  entitle  the  holder  or  proprietor  thereof  to  a  passage  upon  any 
railroad  or  vessel  or  other  public  conveyance,  the  price  at  which  tickets  enti- 
tling a  person  to  a  like  passage  are  usually  sold  by  the  proprietors  of  such  con- 
veyance is  the  value  of  such  ticket,  paper,  or  writing. 

494.  Written  instruments  completed  but  not  delivered; 

Sec.  494.  All  the  provisions  of  this  chapter  apply  where  the  property  taken 
is  an  instrument  for  the  payment  of  money,  evidence  of  debt,  public  security, 
or  passage  ticket,  completed  and  ready  to  be  issued  or  delivered,  although  the 
same  has  never  been  issued  or  delivered  by  the  makers  thereof  to  any  person  as 
41  purchaser  or  owner. 

Embezzlement    of    evidence    of    debt:  Sec.  510. 

495.  Severing  and  removing  part  of  the  realty. 

Sec.  495.  The  provisions  of  this  chapter  apply  where  the  thing  taken  is  any 
fixture  or  part  of  the  realty,  and  if  severed  at  the  time  of  the  taking,  in  the 
«ame  manner  as  if  the  thing  had  been  severed  by  another  person  at  some  pre- 
vious time. 

This  act  is  not  an  amendment  to  the  the  passaice  of  the  Penal  Code,  and  to  be 
tiet  of  April  16,  1850,  and  must  be  con-  still  in  force:  People  v.  Salvador,  71  Cal.  15. 
-Btrued  as  having  been  passed  subsequent  to 

496.  Beceiving  stolen  property. 

Sec.  496.  Every  person  who,  for  his  own  gain,  or  to  prevent  the  owner  from 
again  possessing  his  property,  buys  or  receives  any  personal  property,  knowing 
the  same  to  have  been  stolen,  is  punishable  by  imprisonment  in  the  state  prison 
not  exceeding  five  years,  or  in  the  county  jail  not  exceeding  six  months;  and 
it  shall  be  presumptive  evidence  that  such  property  was  stolen,  if  the  same 
consists  of  jewelry,  silver,  or  plated  ware,  or  articles  of  personal  ornament, 
if  purchased  or  received  from  a  person  under  the  age  of  eighteen  years,  unless 
such  property  is  sold  by  such  minor  at  a  fixed  place  of  business  carried  on  by 
such  minor  or  his  employer.  [Commissioners^  Amendment,  approved  March 
16,  1901;  took  effect  July  1,  1901.] 

'•This  section  is  founded  upon  section  63  to  part  11  of  this  Code  'of  Criminal  Proce- 

of  the  crimes  and  punishment  act   (Stats,  dure':  See    sees.  971,  972,  post"^:  Commis- 

1850,  229),  which  contained  a  provision  that  sioners*  note. 

'every  snch  person  may  be  tried,  convicted,  Beceiving  stolen  goods  is  a  distinct  and 

and  punished,  as  well  before  as  after  the  specific    ofifense    under    the   above    section: 

trial  of  his  principal/  which  la  transferred  See  People  v.  Ward,  105  Cal.  652;  People 
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V.  Hertz,  105  Cal.  660.  Where  the  evidence 
proved  that  the  defendant  was 'not  present 
in  the  county  at  the  time  of  the  theft,  and 
did  not  participate  in  the  larceny,  but  sub- 
sequently, with  guilty  knowledge  that  it 
was  stolen,  received  the  stolen  property, 
and  aided  in  disposing  of  it  for  the  joint 
benefit  of  himself  and  the  perpetrator  of 
the  larceny,  it  was  held  that  he  could  not 
be  convicted  either  of  larceny  or  of  being 
an  accessary 'after  the  fact,  his  offense  be- 
ing that  of  receiving  stolen  goods  knowing 
them  to  have  been  stolen:  People  v.  Stakem, 
40  Cal.  599.  In  a  prosecution  for  grand  lar- 
ceny, where  it  appears  that  the  defendant 
did  not  personally  take  or  assist  in  taking 
the  stolen  property,  and  the  facts  proven 
are  consistent  with  the  supposition  that  he 
had  advised  against  the  theft,  or  only  knew 
of  it  after  its  commission,  or  that  he  was 
simply  a  receiver  of  stolen  goods,  knowing 
them  to  have  been  stolen,  a  verdict  of 
guilty  of  grand  larceny  is  not  justified,  and 
should  be  set  aside:  People  v.  Fagan,  98 
Cal.  230.  This  section  is  intended  to  pro- 
vide for  the  punishment  of  the  receivers  of 
stolen    goods,  in  cases  where  it  might    be 


impossible  to  identify  with  certainty  the 
thieves,  as  in  cases  of  professional  receiv- 
ers. An  allegation  in  the  indictment  of  the 
name  of  the  thief  is  unnecessary:  People  v.. 
A  Vila,  43  Cal.  196;  see,  also.  People  v^ 
Hawkins,  34  Cal.  181. 

BeceivixLg  stolen  property:  See  26  Am. 
Dec.  261,  note. 

This  section  may  apply  to  the  receiving 
of  goods  embezzled:  People  v.  Perini,  94 
Cal.  573.  The  section  is  not  unconstitu- 
tional as  authorizing  a  double  punishment.. 
The  offense  is  a  felony  or  misdemeanor,  ac- 
cording to  the  nature  of  the  judgment:  Peo- 
ple V.  Perini,  94  Cal.  573.  As  to  evidence 
competent  to  prove  guilty  intent,  see  People- 
V.  Willard,  92  Cal.  482.  The  guUty  intent 
consists  of  the  accused  receiving  or  buying 
the  goods  for  bis  own  gfein,  or  to  prevent 
the  owner  from  again  possessing  his  prop- 
erty: People  V.  Ribolsi,  89  Cal.  492.  As  to 
allegation  of  ownership  in  the  information, 
see  People  v.  Ribolsi,  89  Cal.  492.  The 
value  of  the  goods  stolen  need  not  be  al- 
leged: People  V.  Rice,  73  Cal.  220;  and  see^ 
People  y.  Fitzpatrick,  80  Cal.  538. 


497.  Larceny,  and  receiving  stolen  property  out  of  the  state. 

Sec.  497.  Every  person  who,  in  another  state  or  country,  steals  or  embezzles 
the  property  of  another,  or  receives  such  property  knowing  it  to  have  been  stolen 
or  embezzled,  and  brings  the  same  into  this  state,  may  be  convicted  and  pun- 
ished in  the  same  manner  as  if  such  larceny  or  embezzlement,  or  receiving  had 
))een  committed  in  this  state.  [Commissioners'  Amendment,  approved  March 
16,  1901;  took  effect  July  1,  1901.] 

Jurisdiction  for  larceny  committed  in      tion,  not    by    section    789,  post:  People  ▼. 
another  country  ia  conferred  by  this  sec-     Black,  122  Oal.  73. 

498.  Stealing  gas  or  electricity. 

Sec.  498.  Every  person  who,  with  intent  to  injure  or  defraud,  makes  or 
causes  to  be  made  any  pipe,  tube,  wire,  or  other  instrument,  and  connects  the 
same,  or  causes  it  to  be  connected,  with  any  main,  service-pipe,  or  other  pipe 
or  wire  for  conducting  or  supplying  illuminating  gas  or  electricity,  in  such 
manner  as  to  supply  such  illuminating  gas  or  electricity  to  any  burner,  orifice, 
heating  apparatus,  or  motor,  by  or  at  which  illuminating  gas  or  electricity  is 
consumed,  around  or  without  passing  through  the  meter  provided  for  measur- 
ing and  registering  the  quantity  consumed,  or  in  any  other  manner  so  as  to 
evade  payment  therefor,  and  every  person  who,  with  like  intent,  injures  or 
alters  any  gas  or  electric  meter  or  obstructs  its  action,  is  guilty  of  a  misde- 
meanor. [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 

See  sec.  409a.  panies:  Stats.  1859,  309;  Regina  v.  White» 

"Founded    upon    srctions  1  and  2  of  an      G  Cox  C.  C.  213":  CommisBioners'  note, 
act    for    the    protection    of    gaslight    cora- 
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499.  Stealing  water. 

Sec.  499.  Every  person  who,  with  intent  to  injure  or  defraud,  connects  or 
causes  to  be  connected,  any  pipe,  tube,  or  other  instrument,  with  any  main, 
sei-vice-pipe,  or  other  pipe,  or  conduit  or  flume  for  conducting  water,  for  the 
purpose  of  taking  water  from  such  main,  service-pipe,  conduit,  or  flume,  with- 
out the  knowledge  of  the  owner  thereof,  and  with  intent  to  evade  payment 
therefor,  is  guilty  of  a  misdemeanor. 

4 
> 

499a.  Stealing  electricity. 

Sec.  499a.  Every  person  who,  with  intent  to  injure  or  defraud,  shall  un- 
lawfully connect,  or  procure  another  to  connect,  with  any  electric  apparatus 
or  any  electric  wire,  operated  by  any  person,  persons  or  corporation  authorized 
to  generate  transmit,  and  sell  electric  current,  without  the  knowledge  and 
consent  of  such  person,  persons,  or  corporation  operating  such  apparatus  or 
wires,  for  the  purpose  of  appropriating  electric  current  for  light,  power,  heat, 
or  other  use,  and  to  evade  payment  therefor,  or  who  shall,  with  like  intent, 
injure  or  alter,  or  who  shall  procure  to  be  injured  or  altered,  any  electric 
meter  or  obstruct  its  working,  or  who  shall  procure  the  same  to  be  maliciously 
tampered  with  and  injured,  shall  be  deemed  guilty  of  a  misdemeanor.  [New 
section,  became  a  law  under  constitutional  provision  without  govemor^s  appro- 
val, February  23,  1901;  Stats.  1901,  p.  20.] 

See  sec.  498.  ' 

500.  Larceny  of  goods  saved  from  fire  in  San  Francisco. 

Sec.  500.  Every  person  who  saves  from  fire  or  from  a  building  endangered 
by  fire  any  property,  and  for  two  days  thereafter  corruptly  neglects  to  notify 
the  owner,  fire  marshal,  or  other  head  of  the  fire  department  of  any  city  or 
town,  or  justice  of  the  peace  of  the  township  wherein  such  fire  occurred, 
thereof,  is  punishable  by  imprisonment  in  the  state  prison  for  not  less  than  one 
nor  more  than  ten  years.  [Commissioners^  Amendment,  approved  March  16, 
1901;  took  effect  July  1,  1901.] 

501.  Parchasing  or  receiving  in  pledge  junk,  etc.,  of  minorl. 

Sec.  501.  Every  person  who  purchases  or  receives  in  pledge,  or  by  way  of 
mortgage,  from  any  person  under  the  age  of  sixteen  years,  any  junk,  metal, 
mechanical  tools,  or  implements,  is  guilty  of  a  misdemeanor.  [New  section, 
approved  March  28, 1872;  Amendments  1871-72,  684;  took  effect  with  the  code.] 

502.  Bemoval  of  mortgaged  property. 

Sec.  502.  Every  person  who,  after  mortgaging  any  real  property,  and  during 
the  existence  of  such  mortgage,  or  after  such  mortgaged  property  shall  have 
been  sold  under  an  order  and  decree  of  foreclosure,  and  with  intent  to  de- 
fraud or  injure  the  mortgagee,  his  representatives,  successors,  or  assigns,  or 
the  purchaser  of  such  mortgaged  premises  at  such  foreclosure  sale,  his  rep- 
resentatives or  assigns,  takes,  removes,  or  carries  away  from  such  mortgaged 
premises,  or  otherwise  disposes  of,  or  permits  the  taking,  removing,  or  carrying 
away,  or  otherwise  disposing  of,  any  house,  barn,  windmill,  or  water-tank, 
upon  or  affixed  to  such  premises  as  an  improvement  thereon,  without  the 
Pea'al  Cope-14  209 
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written  consent  of  the  mortgagee,  his  representntives,  successors,  or  assigns, 
or  the  purchaser  at  such  foreclosure  sale,  his  representatives  or  assigns,  is 
guilty  of  larceny,  and  shall  be  punished  accordingly.  [New  section,  approved 
March  26,  1895;  Stats.  1895,  p.  78;  took  effect  immediately.] 

.    This   section   was    originally   numVjered         Transfer    of    mortgaged    personalty: 
502^,  but  was  renumbered  502:  See  Stata.      See  sec.  538. 
1901,  p.  465. 

[Section  502,  relating  to  junk  dealers,  was  repealed  by  act  approved  February 
28,  1901;  Stats.  1901,  p.  75;  took  effect  immediately.  The  section  was  also 
repealed  by  act  approved  March  16,  1901;  Stats.  1901,  p.  465;  took  effect  July  1, 
1901.] 

The  provisions  originally  embraced  in  this  section  wiU  now  be  found  in  aection 
344.  * 

CHAPTER  VI. 

EMBEZZLEMENT. 

Sec.  508.  Embezzlement  defined. 

Sec.  504.  When  ofiicer,  etc.,  guilty  of  embezzlement. 

Sec.  506.  Carrier,  when  guilty  of  embezzlement. 

Sec.  506.  When  trustee,  banker,  etc.,  guilty  of  embezzlement. 

Sec.  507.  When  bailee,  tenant,  or  lodger  guilty  of  embezzlement. 

Sec.  508.  When  clerk,  agent,  or    servant  guilty  of  embezzlement. 

Sec.  509.  Distinct  act  of  taking. 

See.  510.  Evidence  of  debt  undelivered  a  subject  of  embezzlement. 

Sec.  511.  Claim  of  title  a  ground  of  defense. 

Sec.  512.  Intent  to  restore  the  property  is  no  defense. 

See.  513.  Actual  restoration  a  ground  for  mitigation  of  punishment. 

Sec.  514.  Punishment  for  embezzlement. 

Sec.  515.  Embezzlement  from  co-owner  or  copartner. 

503.  Embezzlement  defined. 

Sec.  503.  Embezzlement  is  the  fraudulent  appropriation  of  property  by  a 
person  to  wihom  it  l^s  been  intrusted. 

Embezzlement,  what  constitutes  crime  Cal.  108;  Griffin  v.  State,  4  Tex.  App.  390. 

of:  See  98  Am.  Dec.  120-174,  note;  40  Am.  On  subject  of  embezzlement,  see  People  v. 

Rep.  96,  note.  Hust,  49  Cal.  G53;  People  v.  De  la  Guerra, 

Embezzlement     and     larceny     distin-  31  Cal.  41G;  People  v.  Beldcn,  37  Cal.  51; 

guished:    See    sec.    484,    note;    People    v.  People  v.  Murphy,    51    Cal.    376;    Kribs  v. 

Salorse,    02    Cal.    139;     Commonwealth    v.  People,  82  III.  425;  Commonwealth  v.  Foster, 

Berry,  99  Mass.  428;  96  Am.  Dec.  767;  Peo-  107  Mass.  221;  People  v.  Tomlinson,  66  Cal, 

pie  V.  Tomlinson,  102  Cal.  19.  314;  People  v.  Hamilton,  103  Cal.  488;  Peo- 

Extortion:  See  sec.  518,  note.  pie  v.  Wyman,  102  Cal.  552.    If  the  owner 

Embezzlement. — In  order  to  convict  one  puts  his  property  into  the  hands  of  another 

as  agent  with  having  embezzled  the  prop-  to  use  or  do  some  act  in  relation  to  it  in 

ei'ty  of  his  principal,  four  distinct  proposi-  his  possession,  the  conversion   of  it  is  not 

tions  of  fact  are  to  be  made  out:  1.  That  embezzlement:  People    v.  Johneon,   91   Cal. 

he  was  such  agent;  2.    That  he  received  the  205;  People    v.    Moutarial,    120    Cal.    691. 

property  of    his    principal;  3.  That    he  re-  The  crime    of    embezzlement    may  cover  a 

ceived  it  in    the  course  of   his  employmoiit;  case  in  which  the  property  fraudulently  con- 

and  4.  That  he  converted  it  to  his  own  U'^e,  verted  had  not  been  in  the  possession  of  the 

-witih  intent  to  steal:  Ex   parte  Iledley,  31  prosecutor:  People    v.    Gallagher,    100    Cal. 
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466.  If  an  agent  obtains  money  of  his  prin- 
-cipal  in  the  capacity  of  an  agent,  but  in  a 
manner  not  authorized,  and  fraudulently 
converts  it  to  his  own  use,  he  is  guilty  of 
embezzlement.  In  this  case  the  secretary  of 
a  corporation  was  intrusted  with  blank 
checks  to  fill  out,  which  he  did  for  a  larger 
amount  than  directed  to.  An  attorney  is 
guilty  of  embezzlement  if,  after  collecting 
money  for  his  client,  he  appropriates  it  to 
his  own  use,  without  informing  the  client 
of  the  collection:  People  v.  Treadwell,  69 
Cal.  226.  Where  there  is  no  evidence  tend- 
ing to  show  an  intent  to  steal,  or  to  convert 
the  property  of  another  clandestinely  or 
feloniously,  the  ofFen^^e  of  embezzlement  is 
not  made  out.  A  case  of  disputed  mutual 
accounts  between  an  attorney  and  client  is 
not  sufficient  to  base  a  charge  of  embezzle- 
ment upon:  People  v.  O'Brien,  106  Cal.  104. 
If  a  defendant  has  embezzled  and  converted 
trust  moneys  to  his  own  use,  it  cannot  affect 
his  guilt  in  the  eye  of  the  law  if  he  after- 
ward repents  and  restorrs  the  money:  Peo- 
ple v.  Royce,  106  Cal.  173.  Demand  for  the 
return  of  the  money  is  not  necessary  before 
-a  conviction  for  embezzlement  may  be  had: 
People  V.  Van  Ewan,  111  Cal.  144.  If  an 
-officer  in  charge  of  the  funds  of  a  bank 
takes  therefrom  such  funds  and  deposits  in 
place  thereof  securities  known  by  him  to  be 
worthless  he  is  guilty  of  embezzlement: 
People  v.  Leonard,  106  Cal.  302.  Deputy 
assessor  appropriating  money  received  by 
him  which  belonged  to  the  county,  he  was 
held  pruilty  of  embezzlement:"  People  v.  Cob- 
ler,  108  Cal.  538.  See  the  very  instructive 
case  of  People  v.  Royce,  106  Cal.  173,  where 
the  treasurer  of  an  association  received 
money  which  he  was  not  authorized  to  and 
was  charged  with  embezzlement.  The  fact 
that  a  person  charged  with  embezzlement 
ofTers  to  return  or  pay  over  the  moneys  em- 
bezzled is  no  defense:  People  v.  De  Lay,  80 
Cal.  52.  Nor  the  fact  that  the  assignee  ac- 
c\i?ed  of  embezzlement  had  executed  a  bond 
of  indemnity  for  the  faithful  performancs  of 
the  trust:  People  v.  De  Lay,  80  Cal.  52. 

Willfml  omission  of  a  public  officer  to 
pay  over  public  money  received  by  him  ie 
not  ueces-jarily  embezzlement:  People  v. 
Westlake,  124  Cal.  452. 

Money  received  by  a  clerk  from  collections 
on  bills,  intrusted  to  him  to  collect  by  his 
employer,  is  money  intrusted  to  him:  Ex 
parte  Ricord,  11  Nev.  287.    The  disposal  of 


collateral  security  by  the  holder  before  the 
debt  is  due,  which  it  secures,  has  been  held 
not  to  be  embezzlement:  Commonwealth  v. 
Butterick,  100  Mass.  1.  Where  one  places 
his  money  in  the  hands  of  another,  to  be 
by  him  loaned  at  a  stipulated  rate  of  inter- 
est, relying  upon  the  honesty  of  the  one  re- 
ceiving it  for  its  safe  return,  it  is  not  em- 
bezzlement if  the  party  fail  to  properly  ac- 
count for  the  money  so  received:  Kribs  v. 
People,  82  111.  425.  A  fraudulent  conversion 
by  one  partner  of  property  belonging  to  the 
firm,  or  by  one  of  two  joint  owners  of  prop- 
erty, does  not  constitute  this  crime:  Na- 
poleon V.  State,  3  Tex.  App.  522;  State  v. 
Kent,  22  Minn.  41 ;  21  Am.  Rep.  764.  Mere 
conversion,  unless  accompanied  by  a  criminal 
intent,  is  not  punishable:  State  v.  Reilly,  4 
Mo.  App.  392.  Shares  of  stock  are  the  sub- 
ject of  embezzlement:  People  v.  Williams,  CO 
Cal.  1. 

Indictment. — ^An  indictment  for  embezzle- 
ment should  give  the  description  of  the  prop- 
erty embezzled  with  the  same  particularity 
as  is  required  in  an  indictment  for  larceny: 
People  V.  Cox,  40  Cal.  275;  People  v.  Cohen, 
8  Cal.  42.  A  description  of  the  coin  or 
notes  is  not  essential:  People  v.  Cobler,  108 
Cal.  538;  People  v.  Treadwell,  69  Cal.  226. 
An  indictment  for  embezzlement  is  sufficient 
if  it' charge  the  offense  in  the  language  of 
the  statute:  People  v.  Tomlinson,  66  Cal. 
344.  Where  the  facts  constituting  the  crime 
are  fully  stated  in  the  information,  such 
information  is  sufficient  although  the  ac- 
cused is  not  called  in  the  information 
"bailee,"  "trustee,"  or  "agent":  People  v. 
Keyce,  86  Cal.  393.  See,  alw,  People  v. 
Johnson,  71  Oal.  384;  People  v.  Treadwell, 
69  Cal.  226.  Where  a  person  is  accused  of 
embezzling  the  'funds  of  an  association 
named  in  the  information,  the  information  is 
sufficient  without  stating  who  were  the 
persons  composing  the  association:  People  v. 
Mahlman,  82  Cal.  585.  The  fact  that  an 
administrator  has  received  a  larger  sum  than 
he  charges  himself  with  in  his  final  account 
is  not  sufficient  to  support  an  information 
for  embezzlement  in  the  absence  of  other 
necessary  inculpatory  facts:  People  v.  Gale, 
77  Cal.  120.  The  indictment  may  contain 
two  counts,  one  charging  larceny  and  the 
other  embezzlement,  when  it  is  not  certain 
which  specific  offense  will  be  proved:  People 
V.  Bogart,  36  Cal.  245;  see,  also,  People  v. 
Doss,  39  Cal.  428. 
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Evidence.— For  cases  discussing  the  ad- 
missibility of  evidence  in  cases  of  embezzle- 
ment, see  People  v.  Gray,  66  Gal.  271;  Peo- 
ple T.  Neyce,  80  Gal.  393;  People  v.  Doane, 
77  Cal.  560;  People  v.  Johnson,  91  Gal.  265; 
People  V.  Treadwell.  60  Gal.  226;  People  T. 
Bidleman,  104  Gal.  608;  People  v.  Gobler, 
lOS  Cal.  538;  People  v.  Van  Ewan,  111  Gal. 
144;  People  v.  O'Brien,  108  Gal.  104;  People 
V.  Leonard,  106  Gal,  302;  People  v.  Hamil- 


ton, 103  Cal.  488;  People  v.  Royce,  106  Cal. 
173.  For  evidence  insufficient  to  warrant  a 
conviction,  see  People  v.  Page,  116  Cal.  380. 

Instructions:  See  People  v.  Treadwell, 
69  Gal.  226;  People  v.  Marks,  72  Gal.  46; 
People  V.  Carillo,  54  Gal.  63;  People  v.  Tom- 
linson,  102  Cal.  19;  People  v.  Leonard,  106 
Gal.  302;  People  v.  Gobler,  108  Cal.  538. 

Judgment:  People  v«  Johnson,  71  Gal. 
384. 


504.  When  officer,  etc.,  guilty  of  embezzlement. 

Sec.  604.  Every  officer  of  this  state,  or  of  any  county,  city,  city  and  county, 
or  other  municipal  corporation  or  subdivision  thereof,  and  every  deputy,  clerk, 
or  servant  of  any  such  officer,  and  every  officer,  director,  trustee,  clerk,  servant, 
or  agent  of  any  association,  society,  or  corporation  (public  or  private),  who 
fraudulently  appropriates  to  any  use  or  purpose  not  in  the  due  and  lawful  exe- 
cution of  his  trust,  any  property  which  he  has  in  his  possession  or  under  his 
control  by  yirtue  of  his  trust,  or  secretes  it  with  a  fraudulent  intent  to  appro- 
priate it  to  such  use  or  purpose,  is  guilty  of  embezzlement.  [Amendment,  ap- 
proved April  6,  1880;  Amendments  1880,  8  (Ban.  ed.  129);  took  eflEect  imme- 
diately.] 

See  sec.  503,  note;  State  v.  Brooks,  42  Tex.  62. 

505.  Carrier,  when  guilty  of  embezzlement. 

Sec.  605.  Every  carrier  or  other  person  having  under  his  control  personal 
property  for  the  purpose  of  transportation  for  hire,  who  fraudulently  appro- 
priates it  to  any  use  or  purpose  inconsistent  with  the  safekeeping  of  such 
property  and  its  transportation  according  to  his  trust,  is  guilty  of  embezzlement, 
whether  he  has  broken  the  package  in  which  such  property  is  contained,  or  has 
otherwise  separated  the  items  thereof,  or  not. 

Carrier  for  hire.— In  the  case  of  State  v.  defendant,  as  a  carrier  for  hire,  could  not 

Stoller,  38  Iowa,  321,  under  a  section  corre-  be    sustained  when    it    appeared  that  the 

spouding    to    the    above,  it  was  held  that  property  had  simply  been  stored  with  him, 

an  indictment    for    embezzlement    against  and  converted  by  him  to  his  own  use. 

506.  When  trustee,  banker,  etc.,  g^lty  of  embezzlement. 

Sec.  506.  Every  trustee,  banker,  merchant,  broker,  attorney,  agent,  assignee 
in  trust,  executor,  administrator,  or  collector,  or  person  otherwise  intrusted 
with  or  having  in  his  control  property  for  the  use  of  any  other  person,  who 
fraudulently  appropriates  it  to  any  use  or  purpose  not  in  the  due  and  lawful 
execution  of  his  trust,  or  secretes  it  with  a  fraudulent  intent  to  appropriate  it 
to  such  use  or  purpose,  is  guilty  of  embezzlement. 

For  a  sufflcient  indictment  under  this  section,  see  People  v.  Page,  116  Cal.  386. 

507.  When  bailee,  tenant,  or  lodger  guilty  of  embezzlement. 

Sec.  507.  Every  person  intrusted  with  any  property  as  bailee,  tenant,  or 
lodger,  or  with  any  power  of  attorney  for  the  sale  or  transfer  thereof,  who 
fraudulently  converts  the  same  or  the  proceeds  thereof  to  his  ot^ti  use,  or  se- 
cretes it  or  them  with  a  fraudulent  intent  to  convert  to  his  own  use,  is  guilty  of 

embezzlement. 
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Embezzlement:  See  People  v.  Poggi,  19  And  for  other   cases    of    embezzlement  by 

Ca],  600;  People  v.  Oohen,  8  Cal.  42;  People  bailee,  see  People  v.  Salorse,  62  Cal.  139; 

T.  Garcia,  25  Cal.  531;  People  v.  Smith,  23  People  v.  Flores,  64  Oal.  426. 
Cal.  280;  People  v.  Murphy,  51  Oal.  376. 

508.  When  clerk,  agent,  or  servant  grnilty  of  embezzlement. 

Sec.  508.  Every  clerk,  agent,  or  servant  of  any  person  who  fraudulently 
appropriates  to  his  own  use,  or  secretes  with  a  fraudulent  intent  to  appropriate 
to  his  own  use,  any  property  of  another  which  has  come  into  his  control  or 
care  by  virtue  of  his  employment  as  such  clerk,  agent,  or  servant,  is  guilty  of 
embezzlement. 

Embezzlement:  See  sees.  503,  507,  and  notes. 

509.  Distinct  act  of  taking. 

Sec.  509.  A  distinct  act  of  taking  is  not  necessary  to  constitute  embezzle- 
ment. 

Embezzlement    and     larceny    distinguished:  See  sec.  484. 

510.  Evidence  of  debt  undelivered  a  subject  of  embezzlement.  ^ 

Sec.  510.  Any  evidence  of  debt  negotiable  by  delivery  only,  and  actually 
executed,  is  the  subject  of  embezzlement,  whether  it  has  been  delivered  or  issued 
as  a  valid  instrument  or  not. 

See,  also,  sec.  494,  ante. 

511.  Claim  of  title  a  ground  of  defense. 

Sec.  511.  Upon  any  indictment  for  embezzlement,  it  is  a  sufficient  defense 
that  the  property  was  appropriated  openly  and  avowedly,  and  under  a  claim  of 
title  preferred  in  good  faith,  even  though  such  claim  is  untenable.  But  this 
provision  does  not  excuse  the  unlawful  retention  of  the  property  of  another  to 
offset  or  pay  demands  held  against  him 

This  section  applied  as  a  defense  in  a      as  commission   for  a  sale    effected  by  him: 
case  where  the  defendant  retains  the  money      People  y.  Lapique,  120  Cal.  25. 

512.  Intent  to  restore  the  property  is  no  defense. 

Sec.  512.  The  fact  that  the  accused  intended  to  restore  the  property  em- 
bezzled, is  no  ground  of  defense  or  of  mitigation  of  punishment,  if  it  has  not 
been  restored  before  an  information  has  been  laid  before  a  magistrate,  or  an 
indictment  found  by  a  grand  jury,  charging  the  commission  of  the  offense. 
[Commissioners^  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 

513.  Actual  restoration  a  ground  for  mitigation  of  punishment. 

Sec.  613.  Whenever,  prior,  to  an  information  laid  before  a  magistrate,  or 
an  indictment  found  by  a  grand  jury,  charging  the  commission  of  embezzle- 
ment, the  person  accused  voluntarily  and  actually  restores  or  tenders  restora- 
tion of  the  property  alleged  to  have  been  embezzled,  or  any  part  thereof,  such 
fact  is  not  a  ground  of  defense,  but  it  authorizes  the  court  to  mitigate  pun- 
ishment, in  its  discretion.  [Commissioners^  Amendment,  approved  March  16, 
1901;  took  effect  July  1,  1901.] 
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Payment    by    embezzler    no    bar    to  ment  was  no  bar  to  a  criminal  prosecution: 

prosecution.— In  Fagnan  v.  Knox,  66  N.  Y.  See  sec.  9,  note. 

525,  it  was   said    that   if   money  was   em-  Compromise   by   permission    of   court 

bezzled  the  party  injured  had  a  right  to  set-  discharges    prisoner,    when:    Sec.    1378,. 

tie  with  the  embezzler,  as  for  a  debt  upon  post, 
an  implied  contract,  and  that  such  settle- 

614.  Punishment  for  embezzlement. 

Sec.  514.  Every  person  guilty  of  embezzlement  is  punishable  in  the  manner 
prescribed-  for  feloniously  stealing  property  of  the  value  of  that  embezzled;  and 
where  the  property  embezzled  is  an  evidence  of  debt  or  right  of  action,  the  sum 
due  upon  it  or  secured  to  be  paid  by  it  must  be  taken  as  its  value;  if  the  embez- 
zlement or  defalcation  is  of  the  public  funds  of  the  United  States,  or  of  this, 
state,  or  of  any  county  or  municipality  within  this  state,  the  offense  is  a  felony^ 
and  is  punishable  by  imprisonment  in  the  state  prison  not  less  than  one  nor  more 
than  ten  years;  and  the  person  so  convicted  is  ineligible  thereafter  to  any  office 
of  honor,  trust,  or  profit  in  this  state.  [Commissioners'  Amendment,  approved 
March  16,  1901;  took  effect  July  1,  1901.] 

Under  tbi«  section  a  person  convicted  of  United  States,  or  of  any  state,  or  of  any 

embezzling  a  horse,  though  of  the  value  of  county  or  municipality  therein,  shall  ever  be 

only  forty  dollars,  is  properly  punished  by  eligible    to    any  office    of    honor,  trust,  or 

imprisonment  in  the  state  prison:  People  v.  profit  under  this  state,  and  the  legislature 

Wickham,  116  Cal.  384.  shall  provide  by  law  for  the  punishment  of 

Embezzlement   of   public   funds.— "No  embezzlement   or   defalcation  as  a  felony'*: 

person   convicted   of  the   embezzlement   or  Cal.  Const.,  art.  IV,  sec.  21. 
defiilcation    of    the    public    funds  of    the 

515.  Embezzling  for  co-owner  or  copartner. 

Sec.  615.  Every  person  who,  being  a  member  of  a  copartnership,  or  being 
one  of  two  or  more  co-owners  of  any  money,  goods,  effects,  bills,  notes,  security, 
or  other  personal  property  of  or  belonging  to  any  such  copartnership,  or  to  such 
co-owners,  fraudulently  appropriates  to  his  own  use  any  personal  property  be- 
longing to  such  copartnership,  or  in  which  he  is  one  of  such  two  or  more  co- 
owners,  which  has  come  int5  his  care  and  control,  is  guilty  of  embezzlement. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 

CHAPTER  VIL 

EXTOKTION. 

Sec.  518.  Extortion  defined. 

Sec.  519.  What  thrtats  may  constitute  extortion. 

Sec.  520.  Punishment  of  extortion  in  certain  cases. 

Sec.  521.  Extortion  committed  under  color  of  oificial  right. 

Sec.  522.  Obtaining  signature  bj'  means  of  threats. 

Sec.  523.  Sending  threatening  letters  with  intent  to  extort. 

Sec.  524.  Attempts  to  extort  by  meaii«  of  verbal  threats. 

Sec.  525.  Ofiicers  of  railroad  companies  making  overcharges. 

518.  Extortion  defined. 

Sec.  518.  Extortion  is  the  obtaining  of  property  from  another,  with  his  con- 
sent, induced  by  a  wrongful  use  of  force  or  fear,  or  under  color  of  official  right. 

214 


Chap.  VIL] 


Extortion. 


§§  519,  520 


Extortion,  what  constitutes  the  crime 
of:  See  9t>  Anu  Dec.  193-196,  note. 

Extortion.— This  crime  depends  on  the 
mind  and  intent  of  the  wrongdoer,  and  not 
on  the  effect  or  result  upon  the  person 
sought  to  be  coerced.  Heiice,  a  person  may 
be  guilty  of  an  attempt  to  commit  it  though 
he  does  not,  as  he  intends,  produce  fear  on 
the  part  of  the  person  from  whom  he  at- 
tempts to  extort:  People  v.  Gardner,  114  N. 
Y.  119:  43  Am.  St.  Rep.  741.  In  a  general 
sense,  this  term  includes  any  oppression  un- 
der color  of  right.  The  word  comes  from 
the  Latin  "extorquere,"  to  wring  or  wrest 
from.  Burrill  defines  it  to  be  the  unlawful 
or  violent  wringing  of  money,  or  money's 
worth,  from  any  man;  a  taking  more  than 
is  due  by  color  or  pretense  of  right:  Bur- 
rill's  Law  Dictionary,  tit.  Extortion.  To 
constitute  the  offense,  there  must  be  the  re- 
ceipt of  money  or  something  of  value:  Rex 
V.  Burdett,  1  Ld.  Raym.  148;  State  v.  Stotts, 
5  Blackf.  460.  A  mere  agreement  to  pay 
fees  not  due  will  not  constitute  the  offenee. 
The  taking  of  a  promissory  note  for  fees 
not  due  is  not  extortion:  Commonwealth  v. 
Cony,  2  Mass.  523;  Commonwealth  y.  Pease, 
16  Mass.  91.  The  taking  of  illegal  fees  by 
a  public  officer  may  often  result  from  mis- 
take, and  where  this  is  the  case  and  there 
is  no  corrupt  motive,  m  extortion  has  been 
committed:  2  Wharton's  Criminal  Law,  8th 
ed.,  sec.  1576;  State  ads.  Cutter,  36  N.  J. 


L.  125;  but  if  the  bare  act  of  taking  illegal 
fees  is  made  indictable,  then  the  defendant 
may  be  convicted,  no  matter  what  may  have 
been  his  motive:  2  Wharton's  Criminal  Law, 
8th  ed.,  sec.  1576;  see  sec.  107  of  an  act 
concerning  crimes  and  punishments,  passed 
April  16,  1859;  Sess.  Laws  1850,  242.  In 
Ryan  v.  Johnson,  5  Cal.  86,  the  section  of 
the  act  just  cited,  defining  official  extortion, 
was  held  constitutional. 

In  note  3,  section  484,  the  distinction  be- 
tween extortion,  larceny,  robbery,  and  em- 
bezzlement is  considered. 

Force  and  fear.— This  section  can  mean 
only  that  the  unlawful  use  of  force. or  fear 
must  be  the  operating  or  controlling  cause 
which  produces  the  consent:  People  v.  Will- 
iams, 127  C^l.  212. 

The  information.— On  the  sufficiency  of 
an  information  for  extortion  by  threats  to 
accuse  of  selling  diseased  meat,  see  People 
V.  Hoffman,  126  Cal.  366. 

Habeas  corpus  wheie  defendant  con- 
victed under  this  section:  See  Ex  parte 
Raye,  63  Cal.  491. 

An  attorney  convicted  of  an  attempt  to 
commit  extortion  is  subject  to  disbarment: 
Matter  of  Coffey,  123  Cal.  622. 

Decoy  a  defense:  See  People  v.  Gardner » 
144  N.  Y.  119;  43  Am.  St.  Rep  743. 

Bobbery:  Sec.  211,  note. 

Larceny:  Sec.  5S4,  note. 

Embezzlement:  Sec.  503,  note. 


519.  What  threats  may  constitnte  extortion. 

Sec.  519.    Fear,  such  as  mil  constitute  extortion,  may  be  induced  by  a  threat, 
either: 

1.  To  do  an  unlawful  injury  to  the  person   or  property   of  the   individual 
threatened,  or  to  any  relative  of  his,  or  member  of  his  family;  or, 

2.  To  accuse  him,  or  any  relative  of  his,  or  member  of  his  family,  of  any 
crime;  or, 

3.  To  expose  or  impute  to  him  or  them  any  deformity  or  disgrace;  or, 

4.  To  expose  any  secret  affecting  him  or  them. 

Threat.— It  i&  not  necessary  that  a  threat      charge  is  immaterial:  People  v.  Choynski,  95 


should  be  apparent  from  the  face  of  a  let- 
ter, nor  that  it  should  be  implied  therefrom, 
but  it  is  sufficient  that  the  language  used  is 
adapted  to  imply  a  threat:  People  v.  Choyn- 
ski, 95  Cal.  640.  In  a  prosecution  for  send- 
ing a  threatening  letter  with  intent  to  ex- 
tort   money,  the    truth    or    falsity  of  the 


Cal.  640. 

Injury  to  property:  See  sec.  523.  The 
right  to  take  and  prosecute  an  appeal  is 
property  within  the  meaning  of  this  chap- 
ter: People  V.  Cadmon,  57  Cal.  582. 

Exposing  one's  disgrace.— For  case  in 
point,  see  People  v,  Cadman,  57  Cal.  562. 


620.  Punishment  of  extortion  in  certain  cases. 

Sec.  520.    Every  person  who  extorts  any  money  or  other  property  from  an- 
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other,  under  circumstances  not  amounting  to  robbery,  by  means  of  force  or  any 
threat,  such  as  is  mentioned  in  the  preceding  section,  is  punishable  by  impris- 
onment  in  the  state  prison  not  exceeding  five  years. 

Bobbery:  Sec.  211,  and  XM>te. 

521.  Extortion  committed  under  color  of  official  right. 

Sec.  521.  (Every  person  who  commits  any  extortion  under  color  of  official 
right,  in  cases  for  which  a  diflFerent  punishment  is  not  prescribed  in  this  code, 
is  guilty  of  a  misdemeanor. 

522.  Obtaining  signature  by  means  of  threats. 

Sec.  522.  Every  person  who,  by  any  extortionate  means,  obtains  from  an* 
other  his  signature  to  any  paper  op  instrument,  whereby,  if  such  signature  were 
freely  given,  any  property  would  be  transferred,  or  any  debt,  demand,  charge, 
or  right  of  action  created,  released,  or  surrendered,  is  punishable  in  the  same 
manner  as  if  the  actual  delivery  of  such  debt,  demand,  charge,  or  right  of  action, 
were  obtained,  released,  or  surrendered.  [CommissioiierB*  Amendment,  ap- 
proved March  16, 1901;  took  effect  July  1, 190l.] 

523.  Sending  threatening  letters  with/  intent  to  extort. 

Sec.  523.  Every  person  who,  with  intent  to  extort  any  money  or  other  prop- 
erty from  another,  sends  or  delivers  to  any  person  any  letter  or  other  writing, 
whether  subscribed  or  not,  expressing  or  implying,  or  adapted  to  imply,  any 
threat  such  as  is  specified  in  section  five  hundred  and  nineteen,  is  punishable  in 
the  same  manner  as  if  such  money  or  property  were  actually  obtained  by  means 
of  such  threat. 

Offense,  when  complete:  Sec.  060.  ^  as  by  declarations  of  the  writer:  2  Whar- 
Threatening  letters.— In  England  and  ton's  Criminal  Law,  8th  ed.,  sec.  1665.  The 
most  of  the  United  States  statutes  have  meaning  of  the  letter,  if  ambiguous,  must  be 
been  adopted  mal^ng  the  sending  of  letters  determined  by  the  jury,  though  whether  a  . 
coutaiiiing  threats,  with  intent  to  extort  crime  is  threatened  by  a  letter  that  is  not 
money  or  other  property*  an  indictable  of-  ambiguous  is  for  the  court:  2  Wharton's 
fense.  Under  such  statutes  the  person  Criminal  Law,  8th  ed.,  sec.  1666;  Rex  v. 
threatened  must  be  averred  and  proved:  Tucker,  1  Moore  C,  O.  134;  Regina  v. 
Rex  V.  Uunkley,  1  Moore  C.  C.  90;  and  so  Hendy,  4  Cox  0.  O.  243;  Regina  v.  Menage, 
must  the  fact  of  sending:  Regina  v.  Jones,  3  Fost.  &  F.  310;  Regina  v.  Coghlan,  4  Fost. 
2  Cox  C.  C.  434;  Rex  v.  Paddle,  Russ.  &  &  F.  316;  Regina  v.  Braynell,  4  Cox  C.  C. 
R.  .484.  The  sending,  however,  may  be  in-  402;  State  v.  Hollyway,  41  Iowa,  200;  20 
f erred  from  the  proof  of  other  facta.  In  Rex  Am.  Rep.  5S6;  Longley  v.  State,  43  Tex. 
V.  Wagstaff,  Russ.  &  R.  398,  it  was  held  490.  It  is  not  necessary  that  the  matter 
that  the  dropping  of  a  letter  in  a  man's  set  forth  in  the  letter  should  be  libelous  to 
way,  in  order  that  he  might  pick  it  up,  was  constitute  the  offense:  Regina  v.  Coghlan,  4 
a  sending  of  it.  So  the  fastening  of  a  Fost.  &  F.  310.  The  intent  to  extort  may  be 
threatening  letter  on  a  gate  in  a  public  high-  implied  from  the  circumstances,  and  no  ex- 
way  is  some  evidence  to  go  to  a  jury  to  press  demand  of  money  is  necessary.  But 
prove  a  sending:  Regina  v.  Williams,  1  Cox  if  it  appears  that  the  object  of  the  letter  is 
C.  C.  16;  see  Regina  v.  Grimwade,  1  Cox  to  compel  the  payment  of  accounts  honestly 
C.  C.  67;  2  East  P.  C.  1120.  It  must  also  believed  to  be  due,  there  is  no  evidence  of 
appear  that  threats  were  intended:  2  Whar-  an  intent  to^ extort:  Regina  v.  Coghlan,  4 
ton's  Criminal  Law,  8th  ed.,  si?c.  1664.  A  Fost.  &  F.  316.  The  truth  or  falsity  of  the 
letter  that  is  ambiguous  may  be  explained  charge  contained  in  the  letter  is  immaterial: 
by  parol  proof  of  extraneous  facts  as  well  People  v.  Choynski,  95  Cal.  640.    It  is  not 
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necessary  that  a  threat  should  be  apparent 
from  the  face  of  the  letter:  People  v.  Choyn- 
"ski,  95  Cai.  640.  A  letter  which  expresses 
and  implies,  and  is  well  adapted  to  imply,  a 
threat  to  impute  disgrace  to  sach'  person, 
and  to  expose  facts  alleged  to  have  been 
ascertained  to  prore  damaging  charges  pab- 
lished  against  the  character  of  such  person 
if  money  is  not  paid  to  conceal  the  proof, 
is  fi  sufHcient  basis  for  an  information:  Peo- 
ple V.  Tonielli,  81  Cal.  275. 

Evidence:  People    v.    Choynski,    95  Cal. 
640;  People  v.  Tonielli.  81  Cal.  275. 


Property.— Right  to  appeal  is  property: 
People  V.  Oadman,  57  Cal.  562. 

Subscribed  or  not.—- It  is  not  necessary 
to  allege  and  prove  that  the  accused  wrote 
or  subscribed  the  letter  complained  of.  The 
offense  is  complete  when  he  sends  it:  People 
V.  Cndmauj  57  Cal.  562. 

Venue  may  be  laid  in  the  place  of  the  re- 
ception of  the  letter:  1  Wharton's  Criminal 
Law,  8th  ed.,  sec.  288;  2  Wharton's  Criminal 
Law,  sees.  1206,  1666;  Rex  v.  Gerwood,  2 
East  P.  C.  1120;  Rex  v.  Essex,  2  East  P.  C. 
1125;  People  v.  Griffin,  2  Barb.  427. 


424.  Attempts  to  extort  by  means  of  verbal  threats. 

Sec.  524.  Every  person  who  unsuccessfully  attempts,  by  means  of  any  verbal 
threat,  such  as  is  specified  in  section  five  hundred  and  nineteen,  to  extort  money 
or  other  property  from  another,  is  guDty  of  a  misdemeanor. 

Entry   of   Judgment    not    nntil   twenty  the  court  having  had  jurisdiction  of  the  per- 

days  after  the  sentence  and  entry  thereof  in  son  and  of   the   cause:  Ex  parte  Raye,  63 

the  minute-book  will  not  entitle  the  per8i)n  Cal.  491. 
'Convicted  to  be  discharged  on  habeas  corpus, 

£25.  Officers  of  railroad  companies  making  overcbarges. 

Sec.  525.  Every  oflBcer,  agent,  or  employee  of  a  railroad  company  who  asks 
or  receives  a  greater  sum  than  is  allowed  by  law  for  the  carriage  of  passengers 
or  freight  is  guilty  of  a  misdemeanor. 


CHAPTEE  VIII. 

FALSE  PERSONATION  AND  CHEATS. 

•fiec.  528.    Marrying  under  false  personation. 

Sec.  529i    FalBcly  personating  another  in  other  cases. 

€ec.  530.    Receiving  property  in  a  false  character. 

^c.  532.    Obtaining  money  by  false  pretenses. 

€ec.  533.    Selling  land  twice.    • 

8ec.  534.    Married  person  selling  lands  under  false  representations. 

Sec.  535.    Mock  auction. 

Sec.  536.    Consignee,  false  statement  by. 

Sec.  537.    Defrauding  inns,  lodging,  or  boarding  houses. 

Sec.  537a.  Frauds  in  registration  of  animals. 

Sec.  538.    Frauds  in  transferring  mortgaged  personalty. 

Sec,  538a.  Misrepresentation  of  newspaper  circulation. 

Sec.  538b.  Wearing  without  right  badge  or  insignia  of  any  secret  organization. 

928.  UarryiiLg  nnder  false  personation. 

Sec.  528.  Every  person  who  falsely  personates  another,  and  in  such  assumed 
-character  marries  or  pretends  to  marry,  or  to  sustain  the  marriage  relation  to- 
ward another,  with  or  without  the  connivance  of  such  other,  is  guilty  of  a  felony. 

"Such  marriage  is  voidable:  Ciy.  Code,  all  that  the  prefix  'falsely'  imports.  Still  it 
<ec.  58.  The  word  'personate'  olone,  in  its  is  used  in  the  Penal  Code  of  New  York,  seo- 
•crdinary  definition,  would  probably  include      tion  G20.    Our  statute  was  'falsely  represent 
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or  personate.'    Here  the  prefix  to  'represent*  the  purpofie    of    fraud  was    only  a  misde- 

was  necessary.    The  expression  of  the  text  meanor.'    The    text,   properly   regarding   a 

however,  being  similarly  used  in  different  fraud  in   the    solemn    engagement    of   the 

ertates,  will  enable  the  courts  to  have  less,  if  marital  relation  as  of  a  very  grave  charac- 

any,  trouble  in   expounding  it.    Bonvier,  in  ter,  afikxes  to  it  a  correspondingly  heavy  pun- 

his  Law  Dictionary,  title  Personate,  says:  ishment,  greater  even  than  the  New  York 

'At  common    law,  personating   another   for  code":  Commissioners*  note. 

629.  Falsely  penonatmfl^  another  in  other  cases. 

Sec.  529.  Every  person  who  falsely  personates  another  in  either  his  private 
or  official  capacity,  and  in  such  assumed  character,  either: 

1.  Becomes  hail  or  surety  for  any  party  in  any  proceeding  whatever,  hefore 
any  court  or  officer  authorized  to  take  such  bail  or  surety; 

2.  Verifies,  publishes,  acknowledges,  or  proves,  in  the  name  of  another  person^ 
any  written  instrument,  with  intent  that  the  same  may  be  recorded,  delivered,, 
or  used  as  true;  or, 

3.  Does  any  other  act  whereby,  if  done  by  the  person  falsely  personated,  he^ 
might,  in  any  event,  become  liable  to  an}  suit  or  prosecution,  or  to  pay  any  sum 
of  money,  or  to  incur  any  charge,  forfeiture,  or  penalty,  or  whereby  any  benefit 
might  accrue  to  the  party  personating,  or  to  any  other  person; 

Is  punishable  by  imprisonment  in  the  county  jail  not  exceeding  two  years,  or 
by  fine  not  exceeding  five  thousand  dollars.  [Commissioners'  Amendment,  ap- 
proved March  16, 1901;  took  efiEect  July  1, 1901.] 

ComxnissionerB'  note.— "The  words  'in  person  without  authority,  but  without  the 
either  his  private  or  official  capacity'  are  signer's  pretending  to  any  person  that  he  i» 
inserted  for  the  purpose  of  making  the  sec-  such  physician,  is  not  a  false  personation  of 
tion  applicable  to  the  personating  of  an  of-  another:  People  v.  Maurin,  77  Gal.  436.  Aa 
ficer,  and  thus  changing  the  construction  information  charging  defendant  with  im- 
announced  in  People  v.  Knox,  119  Cal.  73."  personating  an  officer  of  the  law  and  a  con- 
False  personation.— At  common  law,  a  stable,  and  performing  a  specified  act  in 
false  personation,  by  which  one  obtains  such  assumed  character,  without  stating  the 
credit  from  the  public  at  large,  is  an  indict-  name  of  the  officer  of  the  law  or  constable 
able  offense:  2  Wharton's  Criminal  Law,  which  defendant  represented  himself  to  be, 
8th  ed.,  sec.  1124.  Signing  the  name  of  is  insufficient:  People  v.  Knox,  119  Cal.  73. 
physician  to  certificate  of  death  by  anothir 

530.  Beceiving  property  in  a  false  character. 

Sec.  630.  Every  person  who  falsely  personates  another,  in  either  his  private 
or  official  capacity,  and  in  such  assumed  character  receives  any  money  or  prop- 
erty, knowing  that  it  is  intended  to  be  delivered  to  the  individual  so  personated, 
with  intent  to  convert  the  same  to  his  own  use,  or  to  that  of  another  person,  or 
to  deprive  the  true  owner  thereof,  is  punishable  in  the  same  manner  and  to  the 
same  extent  as  for  larceny  of  the  money  or  property  so  received.  [Commis- 
sioners' Amendment,  approved  March  ?6, 1901;  took  effect  July  1, 1901.] 

See  sec.  529,  note.    The  offense  described  establishes    the    crime  of    larceny,  the  de- 

In  the  above  section,  though  punishable  in  fendant  may  be  prosecuted  generally  there- 

the  same  manner,  does  not  constitute  lar-  for,  and  need  not  be  prosecuted  under  this 

ceny:  1  Wharton's  Criminal  Law,  8th  ed.,  section  or  section  532,  though  the  facts  mny 

sec.  888.  admit  of  a  prosocnf  on  undor  either:  People 

Special    proBecution.— If    the    evidence  v.  Campbell,  327  ("a  I    278. 
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531.  Fraudnlent  conveyances. 

[Section  531  was  repealed  by  act  approved  March  16,  1901;  Commissioners*^ 
Amendment;  took  eflfect  July  1,  1901.] 

5o2.  Obtaining  money  by  false  pretenses. 

Sec.  532.  Every  person  who  knowingly  and  designedly,  by  any  false  or  fraud- 
ulent representation  or  pretense,  defrauds  any  other  person  of  money,  labor,  or 
property,  whether  real  or  personal,  or  who  causes  or  procures  others  to  report 
falsely  of  his  wealth  or  mercantile  character,  and  by  thus  imposing  upon  any 
person  obtains  credit,  and  thereby  fraudulently  gets  possession  of  money  or  prop- 
erty, or  obtains  the  labor  or  service  of  another,  is  punishable  in  the  same  man- 
ner and  to  the  same  extent  as  for  larceny  of  the  money  or  property  so  obtained* 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  eflEect  July  1,. 
1901.] 

nor  credit  in  the  bank,  renders  him  liable 
to  prosecution:  People  v,  Donaldson,  70  Cal. 
110.  A  promissory  Ate  may  be  the  subject 
of  the  offense  of  obtaining  property  under 
false  pretenses:  People  v.  Reed,  70  Cal.  ri29; 
People  V.  Skidmore,  123  Cal.  267.  Obtain- 
ing horses  in  exchange  for  a  note  was  held 
not  a  case  of  false  pretense.*:  People  v. 
Mauritzen,  84  Cal.  37.  Where  the  party  al- 
leged to  have  been  defrauded  did  not  rely 
upon  the  false  representations,  the  defend- 
ant who  made  the  representations  is  not 
guilty  of  the  crime  charged:  People  v.  Gibbs,. 
98  Cal.  G61.  Whether  the  party  defrauded 
did  rely  upon  the  representations  is  a  ques- 
tion for  the  jury,  to  be  determined  from  all 
the  facts  in  the  case:  People  v.  Hong  Quin 
Moon,  92  Cal.  41;  People  v.  Bryant,  119  Cal. 
595.  A  mere  expression  of  an  opinion  is  not 
a  false  representation:  People  v.  Gibbs,  98 
Cal.  601.  A  reprcFentation  by  a  vondor  of 
goods  that  he  could  and  would  sell  goods 
twenty-five  per  cent  cheaper  than  thoy 
could  be  bought  elsewhere,  on  account  of 
the  fact  that  he  had  no  rent  to  pay,  where- 
as in  fact  he  charged  more,  was  held  not 
punishable.  "Tricks  of  the  trade"  were  not 
intended  to  be  included  under  the*  head  of 
false  representations:  People  v.  Morphy, 
100  Cal.  84.  A  representation  by  a  person' 
that  he  has  a  large  cash  capital  and  owes 
nothing,  when  in  fact  he  is  practically  in- 
solvent, is  a  false  representation  within  the 
statute:  People  v.  Wieger,  100  Cal.  352.  In 
such  case  the  deposition  of  the  defendant 
taken  in  insolvency  proceedings,  wherein  ho 
admitted  the  fact  that  at  the  time  specified 
he  was  insolvent,  is  admissible  in  the  trial 
for  false  pretenses:  People  v.  Winger,  lOO 
Cal.  352.    The  offence  of  obtaiuiug  money 


CommissionerB*  xiote.-~"The  amend- 
ment is  intended  to  make  it  criminal  to  pro- 
cure the  labor  or  services  of  another  or  to 
defraud  him  of  real  property  by  represen- 
tations known  to  be  fahe.  With  respect  to 
real  property,  this  changes  the  rule  of  Peo- 
ple V.  Cummings,  114  Cal.  437." 

False  pretenses,  what  are  and  instances 
of:  See  40  Am.  Rep.  75-80,  104,  105,  note; 
33  Am.  Kep.  04,  95,  note;  25  Am.  St.  Rep. 
378-391,  note. 

False  pretenses.— To  constitute  the 
crime  of  false  pretenses  four  things  must 
appear  by  averment  and  proof:  1.  Intent 
to  defraud;  2.  Actual  fraud;  3.  False  pre- 
tenses used  for  perpetrating  the  fraud;  4. 
The  fraud  mu&rt  be  accomplished  by  means 
of  the  false  pretenses  as  a  cause  which  in- 
duced the  owner  to  part  with  his  property: 
People  v.  Wasservogle,  77  Cal.  173.  The 
pretense  need  not  be  in  words,  but  may  be 
in  acts  and  conduct  of  the  party:  People  v. 
Wasservogle,  77  Cal.  173.  Definition  of 
"credit";  People  v.  Wasservogle,  77  Cal. 
173.  Deception  deliberately  practiced  for 
the  purpose  of  obtaining  an  unfair  advan- 
tage over  another  is  fraud:  People  v.  Nes- 
bitt,  102  Cal.  327.  The  essence  of  this  of- 
fense is  that  the  false  pretense  should  re- 
late to  a  past  event,  or  to  a  fact  having  a 
present  existence,  and  not  to  something  to 
happen  in  the  future.  And  the  prosecutor 
must  believe  the  pretense  to  be  true,  and, 
confiding  in  its  truth,  must  part  with  his 
money  or  property:  State  v.  Evers,  40  Mo. 
542:  In  re  Snyder,  17  Kan.  542;  Johnson 
V.  State,  41  Tex.  65;  Ryan  v.  State,  45  Ga. 
128.  To  draw  a  check  upon  a  bank  and 
pass  it  to  one  who  paid  value  for  it,  the 
drawer  knowing  that  he  had  neither  funds 
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or  other  personal  property  by  false  and 
fraudulent  pretenses  is  committed  against 
tho  public,  and  not  against  the  individual, 
and  there  is  no  principle  of  law  that  will 
bar  the  state  from  prosecuting  a  criminal 
because  some  other  person  is  a  particeps 
crirainis:  People  v.  Martin,  102  Cal.  5158. 
See,  generally,  People  v.  Knutte,  lU  Cal. 
453.  It  is  not  necessary  to  show  that  prop- 
erty has  been  absolutely  lost  to  the  person 
rdefrauded,  or  that  he  cannot  recover  its  Tal- 
ne  ih  a  civil  action,  in  order  to  sustain  the 
-charge:  People  v.  Bryant,  119  Cal.  595. 
Both  the  inducement  and  the  fraudulent 
purpose  are  facts  to  be  proved,  not  pre- 
sumed: Scott  V.  People,  62  Barb.  62.  In 
the  cases  of  People  v.  Thomas,  3  Hill,  169, 
And  State  v.  Hurst,  11  W.  Va.  54,  it  is 
said  that  to  make  false  rppresentations, 
whereby  one  is  induced  to  pay  his  debt,  is 
not  punishable;  See,  also,  People  v.  Higbie, 
66  Barb.  131;  Tatum  v.  State,  58  Ga.  408; 
€heek  v.  State,  1  Cold.  172;  Peopl-  v. 
Clough,  17  Wend.  351;  31  Am.  Dec.  303. 

Defrauding  another  of  real  estate  is  not 
included  within  this  section:  People  v. 
Cummings,  114  Cal.  437;  see  this  case  for 
an  interesting  history  of  the  common  and 
statutory  law  relating  to  this  crime. 

Evidence. — ^Admissibility  and  sufficiency 
-of  the  evidence,  in  charges  of  false  pre- 
tenses, are  discussed  in  the  following  cases: 
People  V.  Wieger,  100  Cal.  352;  People  v. 
Hamberg,  84  Cal.  468;  People  v.  Gibbs,  98 
Cal.  061;  People  v.  Wasservogle,  77  Cal. 
173;  People  v.  Reed,  70  Cal.  529;  People  v. 
Sinionsen,  107  Cal.  345;  People  v.  Milhin, 
106  Cal.  320. 


Sajnciency  of  indictment  under  th!8 
section:  People  v.  Jordan,  66  Oal.  10;  56 
Am,  Rep.  73;  People  v.  Millan,  103  Cal. 
'320.  Charging  the  offense  in  the  language 
of  the  statute  is  sufficient:  People  v.  Dou- 
aldtwn,  70  Cal.  116.  See,  also.  People  v. 
Wasservogle,  77  Cal.  173.  But  an  informa- 
tion which  charges  the  defendant  with  de- 
frauding a  person  by  false  pretenses  is  in- 
sufficient if  it  fails  to  set  forth  the  facts 
constituting  the  fraud:  People  t.  McKenna, 
81  Cal.  158.  A  failure  to  allege  the  value 
of  the  money  taken  does  not  render  the  in- 
formation defective:  People  v.  Hiilan,  106 
Cal.  320. ,  The  representations  when  neces- 
sary  to  be*  charged  should  be  charged  ex- 
actly as  they  were  made  by  defendant,  re- 
gardless of  their  indefiniteness  and  uncer- 
tainty: People  V.  Nesbitt,  102  Cal.  327. 
.  Where  the  indictment  contains  a  misde- 
scription of  the  note  which  was  the  subject 
of  the  crime,  in  averring  a  single  maker, 
and  the  proof  is  of  a  joint  note,  there  is  a 
material  variance,  though  one  of  the  mak- 
ers is  shown  to  have  signed  as  surety  for 
the  other:  People  v.  Oummings,  117  Cal. 
497. 

Punishinent.~The  punishment  for  ob- 
taining nine  thousand,  five  hundred  dollars 
under  false  pretenses,  being  one  year's  im- 
prisonment and  a  fine  of  three  times  the 
value  of  the  property,  is  not  within  the 
jurisdiction  of  the  police  court,  but  the 
jurisdiction  properly  belongs  to  the  superior 
court:  People  v.  Hamberg,  84  Oal.  468;  Ex 
parte  Neustadt,  82  Cal.  273. 


d33.  Selling  land  twice. 

Sec.  533.  Every  person  who,  after  once  selling,  bartering,  or  disposing  of 
any  tract  of  land  or  town  lot,  or  after  executing  any  bond  or  agreemeiit  for  the 
sale  of  any  land  or  town  lot,  again  willfully  and  with  intent  to  defraud  previous 
or  subsequent  purchasers  sells,  barters,  or  disposes  of  the  same  tract  of  land  or 
.town  lot,  or  any  part  thereof,  or  willfully  and  with  intent  to  defraud  previous  or 
■subsequent  purchasers  executes  any  bond  or  agreement  to  sell,  barter,  or  dis- 
pose of  the  same  land  or  lot,  or  any  part  thereof,  to  any  other  person  for  a  val- 
uable consideration,  is  punishable  by  imprisonment  in  the  state  prison  not  less 
than  one  nor  mor^^  than  ten  years. 

Selling  land  twice. — In    People    v.  Gar-  the  trial:  1.  The  first  and  second  sales;  2. 

n^tt,  35  Cal.  470,  95  Am.  Dec.  125,  it  was  That  the  second  sale  of  the  land  was  for  a 

held  that  to  justify  a  conviction  of  the  of-  valuable     consideration,     and     was     made 

fense  of  selling  land  twice  it  was  necessary  fraudulently;  that  is,  with  intent  to  defraud 

to  charge  in  the  indictment  and  prove  at  either    the    first    or   second    purchaser.    In 
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People  T.  Cox,  45  Cal.  312,  it  was  rlecicled 
that  the  giying  of  a  mortgage  upon  land  by 
one  who  had  already  conveyed  his  title  to 
anjother'by  deed  was  not  disposing  of  laud 
twice,  within  the  meaning  of  the  section. 

"This  section  is  founded  on  section  132 
of  the  crimes  and  punishment  act  of  1850, 
The  words  'knowingly  and  fraudulently' 
are  stricken  out,  and  the  phrase  'willfully 
and  with  idtent  to  defraud  previous  or  sub- 
seqaent  purchasers'  inserted  in  lieu  there- 
of. Section  132  was  evidently  intended  to 
embody  the  provisions  of  the  statute  of  27 
Elizabeth,  chapter  4,  which  made  it  a  crim- 
inal offense  for  any  person  to  sell  or  convey 
land  and  the  like  with  intent  to  defraud 
previous  or  subsequent  purchasers,  and  pro- 
ceeded upon  the  theory  that  either  of  the 
purchasers  inay  be  defrauded  by  the  second 
sale.    The  substitution  of  the  word    'fraud- 


ulently* for  the  precise  words  of  the  Eng- 
lish sta'  jte,  which  are  here  restored  to  the 
section,  tendered  section  132  obscure,  and 
made  it  uncertain  as  to  whether  the  fraud 
necessary  to  constitute  the  offense  must 
move  against  previous  or  sub.equent  pur- 
chasers, whilst,  if  directed  against  either, 
the  case  fell  within  the  mischief  the  statute 
intended  to  guard  against.  This  want  of 
precision  in  section  132  has  already  been 
the  subject  of  judicial  observation  in  this 
state:  People  v.  Garnett,  35  Cal.  470;  and 
it  has  been  held,  Chief  Justice  Rhodes  ex- 
pressing no  opinion,  that  the  section  mu^t 
receive  the  same  construction  as  the  Eng- 
lish statute  cited;  therefore,  it  was  mani- 
festly proper  that  the  language  of  the  lat- 
ter statute  should  be  restored":  Commis- 
sioners' note.  See  People  v.  Ayhens,  85 
Cal.  186. 


534.  Married  persons  selling  lands  under  false  representations. 

Sec.  534.  Every  married  person  who  falsely  and  fraudulently  represents 
himself  or  herself  as  competent  to  sell  or  mortgage  any  real  estate,  to  the  valid- 
ity of  which  sale  or  mortgage  the  assent  or  concurrence  of  his  wife  or  her  hus- 
band is  necessary,  and  under  such  representations  willfully  conveys  or  mort- 
gages the  same,  is  guUty  of  felony. 

535.  Mock  auction. 

Sec.  535.  Every  person  who  obtains  any  money  or  property  from  another, 
or  obtains  the  signature  of  another  to  any  written  instrument,  the  false  making 
of  which  would  be  forgery,  by  means  of  any  false  or  fraudulent  sale  of  prop- 
erty or  pretended  property,  by  auction,  or  by  any  of  the  practices  known  as 
mock  auctions,  is  punishable  by  imprisonment  in  the  state  prison  not  exceeding 
three  years,  or  in  the  county  jail  not  exceeding  one  year,  or  by  fine  not  exceed- 
ing one  thousand  dollars,  or  by  both  such  fine  and  imprisonment;  and  in  addi- 
tion thereto,  forfeits  any  license  he  may  hold  as  auctioneer,  and  is  forever  dis- 
qualified from  receiving  a  license  to  act  as  auctioneer  within  this  state. 

536.  Consignee,  false  statement  by. 

Sec.  536.  Every  commission  merchant,  broker,  agent,  factor,  or  consignee 
who  shall  willfully  and  corruptly  make,  or  cause  to  be  made,  to  the  principal 
or  consignor  of  such  commission  merchant,  agent,  broker,  factor,  or  consignee, 
a  false  statement  concerning  the  price  obtained  for  or  the  quality  or  quantity 
of  any  property  consigned  or  intrusted  to  such  commission  merchant,  agent, 
broker,  factor,  or  consignee,  for  sale,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof,  shall  be  punished  by  fine  not  exceeding  five  hun- 
dred dollars,  or  imprisoned  in  the  county  jail  not  exceeding  six  months,  or  by 
both  such  fine  and  imprisonment.  [New  section,  approved  April  15,  1880; 
Amendments  1880,  37  (Ban.  ed.  223);  took  effect  immediately.] 
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837.  Defrauding  inns,  lodging,  or  boarding  honsefl. 

Sec.  537.  Any  person  who  obtains  any  food  or  accommodation  at  an  inn, 
boarding,  or  lodging  house  without  paying  therefor,  with  intent  to  defraud  the 
proprietor  or  manager  thereof,  or  who  obtains  credit  at  an  inn,  lodging,  or  board- 
ing house  by  the  use  of  any  false  pretense,  or  who,  after  obtaining  credit  or 
accommodation  at  any  inn,  lodging,  or  boarding  house,  absconds  and  surrepti- 
tiously removes  his  baggage  therefrom  without  paying  for  his  food  or  accommo- 
dations, is  guilty  of  a  misdemeanor.  [Commissioners'  Amendment,  approved 
March  16, 1901;  took  effect  July  1,  1901.] 

See  a  construction  of  this  section  in  Ex      Williams,  121  Cal.  328;  Ex  parte  Rnifin,  119 
parte  Williams,  121  Cal.  328.  Cal.  487.    See,  also,  7S  Am.  St.  Rep.  243, 

This  section  is  conBtitutional:  Ex  parte      note. 

[Sectioai  537,  approved  Mareh  ninth,  A.  D.  eighteen  hundred  and  ninety- 
three,  was  repealed  by  act  approved  March  16,  1901;  Commissioners'  Amend- 
meiit;  took  effect  July  1,  1901.] 

This  section  related  to  the  removal  of      its  subject  matter  is  provided  for  in  section 
mortgaged   chattels.    It   was   repealed,    on      538. 
the  commissioners'  recommendation,  because 

637a.  Frauds  in  registration  of  animals. 

Sec.  637a.  Every  person  who  by  any  false  or  fraudulent  pretense  obtains 
from  any  club,  association,  society,  or  company,  organized  for  the  purpose  of  im- 
proving the  breed  of  cattle,  horses,  sheep,  swine,  or  other  domestic  animals,  a 
certificate  of  registration  of  any  animal  in  the  herd  register,  or  any  other  register 
of  any  such  club,  association,  society,  or  company,  or  a  transfer  of  any  such  reg- 
istration, and  any  person  who,  for  a  valuable  consideration,  gives  a  false  pedigree 
of  any  animal,  with  intent  to  mislead,  is  guilty  of  a  misdemeanor.  [Commis- 
sioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

538.  Frauds  in  transferring  mortgaged  personalty. 

Sec.  538.  Every  person  who,  after  mortgaging  any  of  the  property  mentioned 
in  section  two  thousand  nine  hundred  and  fifty-five  of  the  Civil  Code,  excepting 
locomotives,  engines,  rolling  stock  of  a  railroad,  steamboat  machinery  in  actual 
use,  and  vessels,  during  the  existence  of  such  mortgage,  with  intent  to  defraud 
the  mortgagee,  his  representatives  or  assigns,  takes,  drives,  carries  away,  or 
otherwise  removes  or  permits  the  taking,  driving,  or  carrying  away,  or  other 
removal  of  the  mortgaged  property,  or  any  part  thereof,  from  the  county  where 
it  was  situate  when  mortgaged,  without  the  written  consent  of  the  mortgagee, 
or  who  sells,  transfers,  or  in  any  manner  further  encumbers  the  said  mortgaged 
property,  or  any  part  thereof,  or  causes  the  same  to  be  sold,  transferred,  or  fur- 
ther encumbered,  is  guilty  of  larceny,  and  is  punishable  accordingly;  unlesf^at  or 
before  the  time  of  making  such  sale,  transfer,  or  encumbrance,  such  mortgagor 
informs  the  person  to  whom  such  sale,  transfer,  or  encumbrance  is  made,  of  the 
existence  of  the  prior  mortgage,  and  also  informs  the  prior  mortgagee  of  the 
intended  sale,  transfer,  or  encumbrance,  in  writing,  by  giving  the  name  and 
place  of  residence  of  the  party  to  whom  the  sale,  transfer,  or  encumbrance  is  to 
be  made.  [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect 
July  1,.  1901.] 
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A     statute     is     constitutional     which         Bemoving    improvements  from  m.ort- 
makes  it  a  crim^  for  a  mortgagor  to  sell      gaged  realty:  See  sec.  502. 
mortgaged  personalty:   State  y.  Hurds,  19 
Neb.  316. 

538a.  MisTepresentation  of  newspaper  circulation. 

Sec.  538a.  Every  proprietor  or  publisher  of  any  newspaper  or  periodical  who 
shall  willfully  and  knowingly  misrepresent  the  circulation  of  such  newspaper  or 
periodical,  for  the  purpose  of  securing  advertising  or  other  patronage,  shall  be 
deemed  guilty  of  a  misdemeanor.  [New  section,  added  March  11,  1893;  Stats. 
1893,  p.  132;  in  effect  immediately.] 

638b.  Wearing  without  right,  badge  or  insignia  of  any  secret  organization. 

Sec.  538b.  Any  person  who  willfully  wears  the  badge,  lapel  button,  rosette, 
or  other  recognized  and  established  insignia  of  any  secret  society,  order,  or  or- 
.ganization,  or  uses  the  same  to  obtain  aid  or  assistance  within  this  state,  unless 
entitled  to  wear  or  use  the  same,  under  the  constitution,  by-laws,  or  rules  and 
regulations,  or  other  laws  or  enactments  of  such  order  or  society,  is  guilty  of  a 
misdemeanor.  [Commissioners^  Amendment,  approved  March  16,  1901;  took 
effect  J;ily  1,  1901.] 

This  section  "consists  of  the  matter  now   in  section  five  hundred  and  forty-three  and 
41  half:  Commissioners'  note. 

CHAPTER  IX. 

FRAUDULENTLY  FITTING  OUT  AND  DESTROYING  VESSELS. 

Sec  539.     Captain  or  other  officer  willfully  destroying  vessel,  etc 
oec.  540.    Other  person  willfully  destroying  vessel,  etc. 
See.  541.    Making  false  manifest,  etc. 

^39.  Captain  or  other  officer  willfully  destroying  vessel,  etc. 

Sec.  539.  Every  captain  or  other  officer  or  person  in  command  or  charge  of 
any  vessel  who,  within  this  state,  willfully  wrecks,  sinks,  or  otherwise  injures 
or  destroys  such  vessel,  or  any  cargo  in  such  vessel,  or  willfully  permits  the 
same  to  be  wrecked,  sunk,  or  otherwise  injured  or  destroyed,  with  intent  to  pre- 
judice or  defraud  any  other  person,  is  punishable  by  imprisonment  in  the  state 
prison,  not  less  than  three  years. 

"Injuring  or  destroying  vessels  upon  the  Digest,  209-211.  The  above  section  is 
high  seas  is  provided  for  by  various  acts  of  therefore  limited  to  acts  committed  within 
Congress:  See  the  acts  collected,  Brightly's      the  state";  Commissioners'  note. 

640.  Other  persons  willfully  destroying  vessel,  etc. 

Sec.  540.  Every  person,  other  than  such  as  are  embraced  within  the  last 
section,  who  is  guilty  of  any  act  therein  specified  is  punishable  by  imprisonment 
in  the  state  prison  for  a  term  not  exceeding  ten  years. 

541.  Making  false  manifest,  etc. 

Sec.  541.     Every  person  guilty  of  preparing,  making,  or  subscribing  any  false 

or  fraudulent  manifest,  invoice,  bill  of  lading,  ship's  register,  or  protest,  with 

intent  to  defraud  another,  is  punishable  by  imprisonment  in  the  state  prison 

not  exceeding  three  years. 
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543^.  Wearing  the  badge  of  secret  order. 

[Section  543^  was  repealed  by  act  approved  March  16,  1901;  Commissionera^ 
Amendment;  took  effect  July  1,  1901.] 

See  sec.  538b,  for  the  proyisions  originally  embraced  in  this  section. 


i 


•    CHAPTER  X. 

FRAUDULENTLY  KEEPING   POSSESSION   OP  WRECKED   PROPERTY. 

Sec.  &44.    Detaining  wrecked  property  after  salvage  paid. 
Sec.  545.    Unlawful  taking  or  possession  of  wrecked  property. 

544.  Detaining  wrecked  property  after  salrage  paid. 

Sec.  544.     Every  person  who  keeps  any  wrecked  property,  or  the  proceeds 

thereof,  after  the  salvage  and  expenses  chargeable  thereon  have  been  agreed  to 

or  adjusted,  and  the  amount  thereof  has  been  paid  to  him,  is  punishable  by  fine 

not  exceeding  one  thousand  dollars,  or  by  imprisonment  in  the  county  jail  not 

exceeding  one  year,  or  both. 
Stats.  1850,  p.  173,  sec.  24. 
Wrecks    and    wrecked    property:    Pol.   Code,  sees.  2403-2418. 

845.  XTnlawful  taking  or  possession  of  wrecked  property. 

Sec.  545.  Every  person  who  takes  away  any  goods  from  any  stranded  vessel,, 
or  any  goods  cast  by  the  sea  upon  the  land,  or  found  in  any  bay  or  creek,  or 
knowingly  has  in  his  possession  any  goods  so  taken  or  found,  and  does  not 
deliver  the  same  to  the  sheriff  of  the  county  where  they  were  found,  or  notify 
him  of  his  readiness  to  do  so  within  thirty  days  after  the  same  have  been  taken 
by  him,  or  have  come  into  his  possession,  is  guilty  of  a  misdemeanor. 

Stats.  1850,  p.  173,  sec.  25. 

Wrecks    and   wrecked    property:    Pol.   Code,  sees.  2403-2418. 


CHAPTER  XI. 

FRAUDULENT  DESTRUCTION   OP  PROPERTY  INSURED. 

Sec.  548.    Burning  or  destroying  property  insured. 

Sec.  549.    Presenting  false  proofs  upon  policy  of  insurance. 

548.  Burning  or  destroying  property  insured. 

Sec.  548.  Every  person  who  willfully  burns,  or  in  any  other  manner  injures 
or  destroys,  any  property  which  is  at  the  time  insured  against  loss  or  damage 
by  fire,  or  by  any  other  casualty,  with  intent  to  defraud  or  prejudice  the  insurer, 
whether  the  same  be  the  property  of  or  in  possession  of  such  person,  or  of  any 
other,  is  punishable  by  imprisonment  in  the  state  prison  not  less  than  one  nor 

more  than  ten  years. 

Burning  insured  prop  srty.— This  sec-  held  that  upon  the  trial  of  an  indictment 
tiou  takes  the  place  of  section  7  of  the  act  charging  the  defendant  with  burning  a  cer- 
of  April  19,  18j6  (Stats.  185j,  132),  and  in-  tain  building  belonging  to  him,  which  build- 
eludes  every  injury  to  property  insured.  inj;  was  at  the  time  insured  against  loss  or 
In  People  v.  Hughes,  29  Cal.  2o7,  it  was  damage  by  fire  by  a  duly  incorporated  com- 
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panj,  etc.,  it  was  not  necessary  to  show 
that  the  company  was  duly  incorporated, 
but  that  proof  that  stich  company  was  a  de 
facto  corporation  was  sufficient.  The  in- 
dictment should  aver,  however,  that  the 
company  is  a  corporation  if  such  be  the 
fact,  or  that  it  is  a  partnership  composed 
of  certain  individuals,  naming  them,  if  such 
be  the  fact,  and  that  the  act  was  done  with 
intent  to  injure  and  defraud  them  in  their 
associate  capacity:  People  t.  Schwartz,  32 
Cal.  160.  The  act  of  burning  the  property 
insured  must  be  done  with  the  intent  to  de- 
fraud the  insurer:  People  v.  Trim,  39  Oal. 
75.  It  was  held  in  the  latter  case,  upon  the 
separate  trial  of  one  of  two  parties  on  an 
indictment  for  arson  in  burning  a  building 
covered   by  insurance,  with    intent    to  de- 


fraud the  insurer,  that  the  attempt  of  the 
other  party  to  procure  the  payment,  from 
the  insurer  of  the  amount  of  the  loss  in- 
sured against  is  competent  evidence  as  acts 
and  declarations  of  a  co-conspirator,  in 
furtherance  of  the  original  purpose  of  the 
conspiracy  to  defiaud  the  insurer. 

The  fact  that  defendant  may  have  burned 
the  building  with  intent  to  defraud  an  in- 
surance company  does  not  require  him  to 
be  prosecuted  under  this  section,  nor  change 
the  character  of  the  crime  of  arson,  of 
which  he  may  be  convicted  where  the  facts 
constitute  that  offense:  People  v.  Fong 
Hong,  120  Cal.  685.  Sufficiency  of  informa- 
tion under  this  section:  See  People  v.  Vasa- 
lo.  120  Cal.  1C8. 

Arson:  See  sec.  447,  and  note. 


649.  Presenting  false  proofs  upon  policy  of  insurance. 

Sec.  549.  Every  person  who  presents  or  causes  to  be  presented  any  false  or 
fraudulent  claim,  or  any  proof  in  support  of  any  such  claim,  upon  any  contract 
of  insurance  for  the  payment  of  any  loss,  or  who  prepares,  makes,  or  subscribes 
any  accpunt,  certificate  of  survey,  affidavit,  or  proof  of  loss,  or  other  book, 
paper,  or  writing,  with  intent  to  present  or  use  the  same,  or  to  allow  it  to  be 
presented  or  used  in  support  of  any  such  claim,  is  punishable  by  imprisonment 
in  the  state  prison  not  exceeding  three  years,  or  by  a  fine  not  exceeding  one 
thousand  dollars,  or  by  both. 

CHAPTER  XII. 

FALSE    WEIGHTS    AND    MEASURES. 

Sec.  552.  False  weight  and  measure  defiiieJ. 

Sec.  553.  Using  false  weights  or  measures. 

Sec.  554.  Stamping  false  weight,  etc.,  on  casks  or  packages. 

Sec.  555.  Weight  by  the  ton  or  pound. 

552.  False  weight  and  measure  defined. 

Sec.  552.  A  false  weight  or  measure  is  one  which  does  not  conform  to  the 
standard  established  by  the  laws  of  the  United  States  of  America. 

Weights  and  measures:  See  Pol.  Code, 
sees.  3200-3223. 

"Based  on  the  act  of  April  4,  18C1  (Stats. 
1S61,  8C),  establishing  a  standard  of  weights 
and  measures Our  statute  recog- 
nizes the  superiority  of  the  act  of  Congress; 
hence  onr  statute  must  be  construed  as  sub- 


ordinate thereto,  the  act  of  Congress  given 
in  note  to  section  3209  of  the  Political  Code 
being  approved  July  28,  18G6,  and  our  stat- 
ute, in  which  the  sections  of  the  code  are 
based,  was  approved  April  4,  1861,  86'*: 
From  commissioners'  note. 


653.  XTsing^  false  weights  or  measures. 

Sec.  653.  Every  person  who  uses  any  weight  or  measure,  knowing  it  to  be 
ffilsc^  by  which  use  another  is  defrauded  or  otherwise  injured,  is  guilty  of  a 
misdemeanor. 
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"Founded  upon  section  14  of  the  act  To  cheat  a  man  of  his  money  or  goods 

cited  in  note  to  preceding  section,  and  sec-  by  using  false  weights  or  measares  is  in- 

tiou  133  of  the  crimes  and  punishment  act  dictable  at  common  law:  Commonwealth  v. 

of  1850:  Stats.  1850,  229";  Commissioners'  Warren.  6  Mass.  72. 
note. 


554.  Stamping  false  weighty  etc.,  on  casks  or  packages. 

Sec.  554.  Every  person  who  knowingly  marks  or  stamps  false  or  short  weight 
or  measure,  or  false  tare,  on  any  cask  or  package,  or  knowingly  sells,  or  offers 
for  sale,  any  cask  or  package  so  marked,  is  guilty  of  a  misdemeanor. 

656.  Weight  by  the  ton  or  pound. 

Sec.  555.  In  all  sales  of  coal,  hay,  and  other  commodities,  usually  sold  by 
the  ton  or  fractional  parts  thereof,  the  seller  must  give  to  the  purchaser  full 
weight,  at  the  rate  of  two  thousand  pounds  to  the  ton;  and  in  all  sales  of  arti- 
cles which  are  sold  in  commerce  by  avoirdupois  weight,  the  seller  must  give  to 
the  purchaser  full  weight,  at  the  rate  of  sixteen  ounces  to  the  pound;  and  any 
person  violating  this  section  is  guilty  of  a  misdemeanor.  [New  section,  ap- 
proved February  15,  1876;  Amendments  1875-76,  112;  took  effect  sixtieth  day 
after  passage.] 

CHAPTEE  Xin. 

FEAUDULBNT   INSOLVENCIES  BT  CORPORATIONS,  AND    OTHER  FRAUDS  IN  THEIR 

MANAGEMENT. 

Sec.  557.    Frauds  in  subscriptions  for  stock  of  corporations. 

Sec.  55S.    Frauds  in  procuring  organization,  etc.,  of  corporation. 

Sec.  559.    Unauthorized  use  of  names  in  prospectus,  etc. 

Sec.  560.    Misconduct  of  directors  of  stock  corporations. 

Sec.  501,    Savings  bank  officer  overdrawing  account. 

Sec.  562.     Receiving  deposits  in  insolvent  banks. 

Sec.  563.    Frauds  in  keeping  accounts  in  books  of  corporations. 

Sec.  564.    Officer  of  corporation  publishing  false  reports. 

Sec.  565.    Officer  of  corporation  to  permit  an  inspection. 

Sec.  566.  Officer  of  railroad  company  contracting  debt  in  its  behalf  exceeding  its 
available  means. 

Sec.  567.    Debt  contracted  in  violation  of  last  section  not  invalid. 

Sec,  568.    Director  of  a  corporation  presumed  to  have  knowledge  of  its  affairs. 

Sec.  569.  Director  present  at  meeting,  when  presumed  to  have  assented  to  proceed- 
ings. 

Sec.  570.  Director  absent  from  meeting,  when  presumed  to  have  assented  to  proceed- 
ings. 

Sec.  571.    Foreign  corporations. 

Sec.  572,    Director  defined. 

557.  Fraud   in  subscriptions  for  stock  of  corporations. 

See.  557.  Every  person  who  signs  the  name  of  a  lictitious  person  to  any  sub- 
scription for  or  agreenient  to  take  stock  in  any  corporation  existing  or  proposed, 
and  every  person  who  signs  to  any  subscription  or  agreement  the  name  of  any 
person,  knowing  that  such  person  has  not  means  or  does  not  intend  in  good 
faith  to  comply  wtith  all  the  terms  thereof,  or  under  any  understanding  or  agi*ee- 
ment  that  the  terras  of  such  subscription  or  agreement  are  not  to  be  complied 
with  or  enforced,  is  guilty  of  a  misdemeanor. 
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Most  of  the  provisions  of  this  chapter  Subscription    to    capital    stock:    Civ. 

are  taken  from  the  New  York  Penal  Code,  Code,  sec.  293. 

sections  C45-668:   Commissioners*  note.  Oath   to    subscription:    Civ.    Code,    sec. 

Subscription  to  articles  of  incorpora-  295. 
tion:  Ciy.  Code,  sec.  292. 

SSS.  Frauds  in  pTOcuring  organization,  etc.,  of  corporation. 

Sec.  558.  Every  officer,  agent,  or  clerk  of  any  corporation,  or  of  any  persons 
proposing  to  organize  a  corporation  or  to  increase  the  capital  stock  of  any  cor- 
poration, who  knowingly  exhibits  any  false,  forged,  or  altered  book,  paper, 
voucher,  security,  or  other  instrument  of  evidence  to  any  public  officer  or  board 
-authorized  by  law  to  examine  the  organization  of  such  corporation,  or  to  inves- 
tigate its  affairs,  or  to  be  allowed  an  increase  of  its  capital,  with  intent  to  de- 
ceive such  officer  or  board  in  respect  thereto,  is  punishable  by  imprisonment 
in  the  state  prison  not  less  than  three  nor  more  than  ten  years. 

Palse    certificate,    report,    or   notice. —  cash  on  hand  at  the  commencement  of  bnsi- 

Civil  liability  of  officers:  See  Qv.  Code,  ness  on  that  day"  was  a  specified  sum,  is 

sec.  316.  insufficient:  People  t.  Palmer,  53  Cal.  G15. 

Corporations,     organization     of:     Civ.  See    Nixon^s   Digest  of  the    Laws  of    New 

C4>de,  sec.  283.  Jersey,  third  edition,  372,  section  4,  for  a 

Becords:  Civ.  Code,  sees.  377,  378.  law    similar  to   this   section.    In    State  v. 

Increasing  stock:  CIt.  Code,  sec.  359.  Stimson,  24  N.  J.  L.  478,  it  was  held  that 

False  entries  in  corporate  books.— An  an  officer  who  knowingly  overdrawn  his  ac- 

indictment  against  an  agent  of  a  corpora-  count  with  the  bank  of  which  he  is  an  of- 

tion,  for  having  made  a  false  entry  in  the  ficer,  although  done  without  intent  to  de- 

corporate  books,  should  specify  the  partic-  fraud,   and  without  defrauding,  the  bank, 

nlar  entry  complained    of,  and   should    at  is  guilty  of  a  misdemeanor.    See  that  case 

least  state  the  substance  of  it  according  to  for  what  an  indictment  charging  an  officer 

its  legal  effe^^t.    An  averment  that  the  de-  with  overdrawing  his  account  should  con- 

fendant  made  a  false  entry  in  the  books,  tain, 
"by  which  false  entry  it  appears  that  the 

-659.  XTnaathorized  use  of  nam.e  in  prospectus,  etc. 

Sec.  559.  Every  person  who,  without  being  authorized  so  to  do,  subscribes 
the  name  of  another  to  or  inserts  the  name  of  another  in  any  prospectus,  cir- 
cular, or  other  advertisement,  or  announcement  of  any  corporation  or  joint 
stock  association,  existing  or  intended  to  be  formed,  with  intent  to  permit  the 
same  to  be  published,  and  thereby  to  lead  persons  to  believe  that  the  person 
whose  name  is  so  subscribed  is  an  officer,  agent,  member,  or  promoter  of  such 
corporation  or  association,  is  guilty  of  a  misdemeanor. 

560.  Misconduct  of  directors  of  stock  corporations. 

Sec.  560.  Every  director  of  any  stock  corporation  who  concurs  in  any  vote 
or  act  of  the  directors  of  such  corporation,  or  any  of  them,  by  which  it  is  in- 
tended, either: 

1.  To  make  any  dividend,  except  from  the  surplus  profits  arising  from  the 
business  of  the  corporation,  and  in  the  cases  and.  manner  allowed  by  law  or 

2.  To  divide,  withdraw,  or  in  any  manner  except  as  provided  by  law  pay  to 
the  stockholders,  or  any  of  them,  any  part  of  the  capital  stock  of  the  corpora- 
iion;  or, 

3.  To  discount  or  receive  any  note  or  other  evidence  of  debt  in  payment  of 
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any  installment  actually  called  in  and  required  to  be  paid,  or  with  the  intent  to 
provide  the  means  of  making  such  payment;  or, 

4.  To  receive  or  discount  any  note  or  other  evidence  of  debt  with  the  intent 
to  enable  any  stockholder  to  wtithdraw  any  part  of  the  money  paid  in  by  him, 
or  his  stock;  or, 

5.  To  receive  from  any  other  stock  corporation,  in  exchange  for  the  shares, 
nDtes,  bonds,  or  other  evidences  of  debt  of  their  own  corporation,  shares  of  the 
capital  stock  of  such  other  corporation,  or  notes,  bonds,  or  other  evidences  of 
debt  issued  by  such  other  corporation; 

— Is  guilty  of  a  misdemeanor. 

Dividends  to   be  made  from  surplus  profits:  Civ.  Codei  sec.  309. 

661.  Savings  bank  officer  overdrawing  account. 

Sec.  561.  Every  officer,  agent,  teller,  or  clerk  of  any  savings  bank,  who 
knowingly  overdraws  his  account  with  such  bank,  and  thereby  wrongfully  ob- 
tains the  money,  note,  or  funds  of  such  bank,  is  guilty  of  a  felony.  [Commission- 
ers' Amendment,  approved  March  16, 1901;  took  effect  July  1,  1901.] 

662.  Beceiving  deposits  in  insolvent  banks. 

Sec.  562.  Every  officer,  agent,  teller,  or  clerk  of  any  bank,  and  every  individ- 
ual banker,  or  agent,  teller,  or  clerk  of  any  individual  banker,  who  receives  any 
deposit, 'knowing  that  such  bank,  or  association,  or  hanker  is  insolvent,  is  guilty 
of  a  felony.  [Commissioners'  Amendment,  approved  March  16,  1901;  took  ef- 
fect July  1,  1901.] 

Statutes  making  fraudulent   banking   criminal:  See  note,  78  Am.  St.  Rep.  249. 

663.  Frauds  in  keeping  accounts  in  books  of  corporations. 

Sec.  563.  Every  director,  officer,  or  agent  of  any  corporation  or  joint  stock 
association,  w'Jio  knowingly  receives  or  possesses  himself  of  any  property  of 
such  corporation  or  association,  otherwise  than  in  payment  of  a  just  demand, 
and  who,  with  intent  to  defraud,  omits  to  make,  or  to  cause  or  direct  to  be 
made,  a  full  and  true  entry  thereof  in  the  books  or  accounts  of  such  corpora- 
tion or  association,  and  every  director,  officer,  agent,  or^ member  of  any  corpo- 
ration 01  joint  stock  association  who,  with  intent  to  defraud,  destroys,  alters, 
mutilates,  or  falsifies  any  of  the  books,  papers,  writings,  or  securities  belonginig 
to  such  corporation  or  association,  or  makes,  or  concurs  in  making,  any  false 
entries,  or  omits,  or  concurs  in  omitting,  to  make  any  material  entry,  in  any  book 
of  accounts,  or  other  record  or  document  kept  by  such  corporation  or  associa- 
tion, is  punishable  by  imprisonment  in  the  state  prison  not  less  th*an  three 
nor  more  than  ten  years;  or  by  imprisonment  in  a  county  jail  not  exceeding  one 
year,  and  a  fine  not  exceeding  five  hundred  dollars,  or  by  both  such  fine  and 
imprisonment. 

Indictments   under    this    section:    See   People  v.  Palmer,  53  Cal.  615;  People  v. 
Leonard,  103  Cal.  200. 

664.  Officer  of  corporation  publishing  false  reports. 

Sec.  564.  Every  director,  officer,  or  agent  of  any  corporation  or  joint  stock 
association,  who  knowingly  concurs  in  making,  publishing,  or  posting  either  gen- 
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erally  or  privately  to  the  stockholders  or  other  persons,  any  written  report,  ex- 
hibit, or  statement  of  its  affairs  or  pecuniary  condition,  or  book  or  notice  con- 
taining any  material  statement  which  is  false,  or  any  untrue  or  willfully  or 
fraudulently  exaggerated  report,  prospectus,  account,  statement  of  operations, 
values,  business,  profits,  expenditures,  or  prospects,  or  any  other  paper  or  docu- 
ment intended  to  produce  or  give,  or  having  a  tendency  to  produce  or  give,  the 
shares  of  stock  in  such  corporation  a  greater  value  or  a  less  apparent  or  market 
value  than  they  really  possess,  or  refuses  to  make  any  book  or  post  any  notice 
required  by  law,  in  the  manner  required  by  law|,  is  guilty  of  a  felony.  [Com- 
missioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

Comznissioneni*  note.— "The  amendment  amended  in  1876,  defines  two  or  more  of- 

is  intended    to  incorporate    in  the  section  fenses,  one  being  a  concurrence  by  an  of- 

such   provisions  of  the  Statute  of  1877-78,  ficer  of  a  corporation  in  making  a  statement 

page  695,  as  are  not  already  sufficiently  ex-  which  is  false,  and  another  being  a  concur- 

pressed    therein.    The  statute,    however,  is  rence  in  the  publication  of  such  statement, 

limited  to  corporations  whose  stock  is  listed  An  indictment  which  charges  both  offenses 

on  the  stock  board  or  exchange.    This  limi-  is  demurrable,  on    the  ground    that  more 

tation  is  not  desirable  and  of  doubtful  con-  than  one  offense  is  charged:  People  v.  Coop- 

stitutionality,  and    is  hence  omitted    from  er,  53  Cal.  G47;  see  Cross  v.  Sackett,  6  Abb. 

the  codification."  Pr.  247;  Harper  v.   Chamberlain,  11  Abb. 

]ICakin£^  false  statement  and  pablish-  '  Pr.  234;  Civ.  Code,  sec.  316;  see,  also,  sec. 

ing    it— Two    offenses.— This    section,    as  558,  and  note. 

565.  Officer  of  corporation  to  permit  an  inspection. 

Sec.  565.  Every  oflScer  or  agent  of  any  corporation,  having  or  keeping  an 
office  within  this  state,  who  has  in  his  custody  or  control  any  book,  paper,  or 
document  of  such  corporation,  and  who  refuses  to  give  to  a  stockholder  or  mem- 
ber of  such  corporation,  lawfully  demanding,  during  office  hours,  to  inspect  or 
take  a  copy  of  the  same,  or  of  any  part  thereof,  a  reasonable  opportunity  so  to 
do,  is  guilty  of  a  misdemeanor. 

See  Cotheal  v.  Brouwer,  1  Selv.  567. 

566.  Officer  of  railroad  company  contracting  debt  in  its  behalf  exceeding  its 
available  means. 

Sec.  -566.  Every  officer,  agent,  or  stockholder  of  any  railroad  company  who 
knowingly  assents  to  or  has  any  agency  in  contracting  any  debt  by  or  on  behalf 
of  such  company,  unauthorized  by  a  special  law  for  the  purpose,  the  amount  of 
which  debt,  with  other  debts  of  the  company,  exceeds  its  available  means  for 
the  payment  of  its  debts,  in  its  possession,  under  its  control,  and  belonging  to 
it  at  the  time  such  debt  is  contracted,  including  its  bona  fide  and  available 
stock  subscriptions,  and  exclusive  of  its  real  estate,  is  guilty  of  a  misdemeanor. 

567.  Debt  contracted  in  violation  of  last  section  not  invalid. 

Sec.  567.  The  last  section  does  not  affect  the  validity  of  a  debt  created  in 
violation  of  its  provisions,  as  against  the  company. 

568.  Director  of  corporation  presumed  to  have  knowledge  of  its  affairs. 

Sec.  568.  Every  director  of  a  corporation  or  joint  stock  association  is  deemed 
to  possess  such  a  knowledge  of  the  affairs  of  his  corporation  as  to  enable  him  to 
determine  whether  any  act,  proceeding,  or  omission  of  its  directors  is  a  viola- 
tion of  this  chapter. 
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569.  Director  present  at  meeting,  when  presumed  to  liave   assented  to  pro- 
ceedings. 

Sec.  569.  Every  director  of  a  corporation  or  joint  stock  association  who  is 
present  at  a  meeting  of  the  directors  at  which  any  act,  proceeding,  or  omission 
of  such  directors,  in  violation  of  this  chapter  occurs,  is  deemed  to  have  con- 
curred therein,  unless  he  at  the  time  causes  or  in  writing  requires  his  dissent 
therefrom  to  be  entered  in  the  minutes  of  the  directors. 

670.  Director  absent  from  meeting,  when  presumed  to  have  assented  to  pro- 
ceedings. 

Sec.  570.  Every  director  of  a  corporation  or  joint  stock  association,  although 
not  present  at  a  meeting  of  the  directors  at  which  any  act,  proceeding,  or 
omission  of  such  directors,  in  violation  of  this  chapter  occurs,  is  deemed  to  have 
concurred  therein,  if  the  facts  constituting  such  violation  appear  on  the  records 
or  minutes  of  the  proceedings  of  the  board  of  directors,  and  he  remains  a  direc- 
tor of  the  same  company  for  six  months  thereafter,  and  does  not  within  that  time 
cause,  or  in  writing  require,  his  dissent  from  such  illegality  to  be  entered  in  the 
minutes  of  the  directors. 

671.  Foreign  corporations. 

Sec.  571.  It  is  no  defense  to  a  prosecution  for  a  violation  of  the  provisions  of 
this  chapter  that  the  corporation  was  one  created  by  the  laws  of  another  state, 
government,  or  country,  if  it  was  one  carrying  on  business^  or  keeping  an  office 
therefor  within  this  state. 

672.  Director  defined. 

Sec.  572.  The  term  ^^director,"  as  used  in  this  chapter,  embraces  any  of  the 
persons  having  by  law  the  direction  or  management  of  the  affairs  of  a  corpora- 
tion, by  whatever  name  such  persons  are  described  in  its  charter  or  known  by 
law, 

CHAPTEH  XIV. 

FRAUDULENT  ISSUE  OP  DOCUMENTS  OP  TITLE  TO  MERCHANDISE. 

Sec.  577.  Issuing  fictitious  bills  of  lading,  etc. 

Sec.  578.  Issuing  flctitiouB  warehouse  receipts. 

Sec.  579.  Erroneous  bills  of  lading  or  receipts  issued  in  good  faith. 

Sec.  580.  Duplicate  receipts  must  be  marked  "duplicate." 

Sec.  581.  Selling,  etc.,  property  received  for  transportation  or  storage. 

Sec.  582.  Bill  of  lading  or  receipt  to  be  canceled  on  delivery  of  property.     [Repealed.] 

Sec.  583.  Property  demanded  by  process  of  law. 

• 

577.  Issning  fictitions  bills  of  lading,  etc. 

Sec.  577.  Every  person,  being  the  master,  owner,  or  agent  of  any  vessel,  or 
officer  or  agent  of  any  railroad,  express,  or  transportation  company,  or  other- 
wise being  or  representing  any  carrier,  who  delivers  any  bill  of  lading,  receipt, 
or  other  voucher,  by  which  it  appears  that  any  merchandise  of  any  description 
has  been  shipped  on  board  any  vessel,  or  delivered  to  any  railroad,  express,  or 
transportation  company,  or  other  carrier,  unless  the  same  has  been  so  shipped 
or  delivered,  and  is  at  the  time  actually  under  the  control  of  such  carrier,  or 
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the  master,  owner,  or  agent  of  such  vessel,  or  of  some  officer  or  agent  of  such 
company,  to  be  forwarded  as  expressed  in  such  bill  of  lading,  receipt,  or  voucher, 
is  punishable  by  imprisonment  in  the  state  prison  not  exceeding  five  years,  or 
by  a  fine  not  exceeding  one  thousand  dollars,  or  both. 

Bill  of  lading  defined:   Qv,    Code,    sec.  212G. 

678.  Issuing  fictitious  warehouse  receipts. 

Sec.  578.  Every  person  carrying  on  the  business  of  a  warehouseman,  wharf- 
inger, or  other  depositary  of  property,  who  issues  any  receipt,  bill  of  lading,  or 
other  voucher  for  any  merchandise  of  any  description,  which  has  not  been  actu- 
ally received  upon  the  premises  of  such  person,  and  is  not  under  his  actual 
control  at  the  time  of  issuing  such  instrument,  whether  such  instrument  is 
issued  to  a  person  as  being  the  owner  of  such  merchandise  or  as  security  for 
any  indebtedness,  is  punishable  by  imprisonment  in  the  state  prison  not  exceed- 
ing five  years,  or  by  a  fine  not  exceeding  one  thousand  dollars,  or  both. 

''Warehouseman  is  a  person  who  re-  also,  Hooper  t.  Wells,  Fargo  &  Co.,  27  Oal. 
ceives  goods  and  merchandise  to  be  stored  11;  85  Am.  Dec.  211.  Other  depositary  in- 
in  his  warehouse  for  hire:  2  Bouyier's  Law  eludes  common  carriers,  forwarders,  inn- 
Dictionary,  650.  Wharfinger,  one  who  keepers,  pawnbrokers,  pledgees,  etc.;  it 
owns  or  keeps  a  wharf  for  the  purpose  of  means  one  who  receives  personal  property 
receiving  and  shipping  merchandise  to  and  to  be  kept  for  the  benefit  of  the  depositor 
from  it  for  hire:  2  Bouvier's  Law  Diction-  or  a  third  party:  Civ.  Code,  sec.  1814"; 
ary,  660.  Receipt,  a  written  acknowledg-  Commissioners'  note, 
ment    of  ...  •  delivery    of    chattels:    See, 

579.  Erroneous  bills  of  lading  or  receipts  issued  in  g^od  faith. 

Sec.  679.  No  person  can  be  convicted  of  an  offense  under  the  last  two  sec- 
tions by  reason  that  the  contents  of  any  barrel,  box,  case,  cask,  or  other  vessel 
or  package  mentioned  in  the  bill  of  lading,  receipt,  or  other  voucher  did  not 
correspond  with  the  description  given  in  such  instrument  of  the  merchandise 
received,  if  such  description  corresponded  substantially  with  the  marks,  labels, 
or  brands  upon  the  outside  of  such  vessel,  or  package,  unless  it  appears  that 
the  accused  knew  that  sncL  marks,  labels,  or  brands  were  untrue. 

580.  Duplicate  receipts  must  be  marked  ^'duplicate." 

Sec.  580.  Every  person  mentioned  in  this  chapter,  who  issues  any  second  or 
duplicate  receipt  or  voucher,  of  a  kind  specified  therein,  at  a  time  while  any 
former  receipt  or  voucher  for  the  merchandise  specified  in  such  second  receipt 
is  outstanding  and  uncanceled,  without  writing  across  the  face  of  the  same  the 
word  "duplicate,*'  in  a  plain  and  legible  manner,  is  punishable  by  imprison- 
ment in  the  state  prison  not  exceeding  five  years,  or  by  a  fine  not  exceeding  one 
thousand  dollars,  or  both. 

'•Section  2130   and  note  of  the  Civil  Code      not    prohibited    by  this  section":  Commis- 
of  California    provides    for    issuing  several      sioners'  note, 
receipts  or  biUs  of  lading;  this  is,  of  course, 

581.  Selling,  etc.,  property  received  for  transportation  or  storage. 

Sec.  581.  Every  person  mentioned  in  this  chapter,  who  sells,  hypothecates, 
or  pledges  any  merchandise  for  which  any  bill  of  lading,  receipt,  or  voucher 
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has  been  issued  by  him,  without  tha  consent  in  writing  thereto  of  the  person 
holding  such  bill,  receipt,  or  voucher  is  punishable  by  imprisonment  in  the 
state  prison  not  exceeding  five  years,  or  by  a  fine  not  exceeding  one  thousand 
dollars,  or  both.  • 

"Nothing    in  this  section    is  intended    to      ifornia,    by    sections    3152-3157'*:    Commis- 
prevent  the  disposal  of  'unclaimed  proper-      siouers'  note, 
ty,*  as  provided  in  the  Political  Code  of  Cal- 

6B2.  Bill  of  lading  or  receipt  to  be  canceled  on  delivery  of  property. 

[Section  582  was  repealed  by  act  approved  March  30,  1874;  Amendments 
1873-74,  434;  took  effect  July  1,  1874.] 

683.  Property  demanded  by  process  of  law. 

Sec.  583.  The  last  two  sections  do  not  apply  where  property  is  demanded  or 
sold  by  virtue  of  process  of  law. 

CHAPTER  XV. 

MALICIOUS      INJURIES      TO      RAILROAD      BRIDGES^      HIGHV7AYS,      BRIDGES^      AND 

TELEGRAPHS. 

Sec.  587.    lu juries  to  railroads  and  railroad  bridges. 
Sec.  587a.  Shooting  or  throwing  missiles  into  trains. 
Sec.  588.    Injuries  to  highways,  private  ways,  and  bridges. 
Sec.  589.    Injuries  to  toll-honses  and  gates. 
S'?c.  590.    Injuries  to  mile-stones  and  guide-boards. 
Sec.  591.    Injuring  telegraph  lines. 
Sec.  592.    Taking  water  from  or  obstructing  canals. 
Sei*.  o93.    Interference  with  electric  wires    and  apparatus. 
Sec.  593.    Maliciously  driving  substances  into    saw-logs,  iron,  shingle-bolts,  or    other 

wood.     [Commissioners'  headnote.] 
Sec.  593a.  Driving  substances  into  saw-logs, .  etc.  * 

587.  Injuries  to  railroads  and  railroad  bridg^es. 

Sec.  587.     Every  person  who  maliciously,  either: 

1.  Removes,  displaces,  injures,  or  destroys  any  part  of  any  railroad  of  anj 
character  whatsoever,  or  of  any  track,  branch,  branch  way,  switch,  turnout, 
bridge,  viaduct,  culvert,  or  embankment  thereof,  or  any  station-house,  or  other 
structure,  fixture,  or  appliance,  or  any  part  thereof  attached  to,  or  connected 
with,  or  used  in  tlie  operation  of  such  railroad;  or, 

2.  Places  any  obstruction  upon  the  rails  or  track  of  any  such  railroad,  or  of 
any  switch,  branch,  branch  way,  or  turnout  connected  therewith; 

3.  Breaks,  removes,  or  opens  any  seal  placed  upon  any  railroad  car; 

Is  punishable  by  imprisonment  in  the  state  prison  not  exceeding  five  years, 
or  in  the  county  jail  not  less  than  six  months. 

A  seal,  within  the  meaning  of  this  section,  is  any  appliance  or  device  attached 

to  any  of  the  doors,  windows,  or  openings  of  any  railroad  car  in  such  manner 

that  to  enter  such  door,  window,  or  opening,  it  is  necessary  to  break,  remove, 

or  open  such  seal.     [Commissioners'  Amendment,  approved  March  16,  1901; 

took  effect  July  1,  1901.] 
Stats.  1861,  p.  G25,  sec.  53.  tempt  to    place  an  obstruction  on  a  rail- 

Evidence  sufficient  to  warrant  an  at*      road  track:  See  People  v.  Stites,  75  Cal.  570. 
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487a.  Shooting  or  throwing  missiles  into  trains. 

Sec.  587a.  Every  person  who  maliciously  shoots  at  or  into,  or  throws  any 
*tone  or  other  missile  at  or  into,  any  train  or  car  on  any  railroad,  while  any 
passenger  or  other  person  is  upon  or  within  such  train  or  car,  or  upon  or  within 
any  locomotive  or  other  engine  thereunto  attached^  must,  upon  conviction 
thereof,  be  punished  by  imprisonment  in  the  state  prison  for  not  less  than  one 
nor  more  than  three  years,  or  by  impr)sonment  in  the  county  jail  for  not  less 
than  six  months  or  more  than  twelve  months,  or  by  fine  not  exceeding  five 
hundred  dollars,  or  by  both  such  fine  and  imprisonment  in  the  county  jail. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 

588.  Injuries  to  highways,  private  ways,  and  bridges. 

.  Sec.  688.  Every  person  who  maliciously  digs  up,  removes,  displaces,  breaks, 
or  otherwise  injures  or  destroys  any  public  highway  or  bridge,  or  any  private 
way  laid  out  by  authority  of  law,  or  bridge  upon  such  highway  or  private  way, 
is  punishable  by  imprisonment  in  the  state  prison  not  exceeding  five  years,  or 
in  the  county  jail  not  exceeding  one  year. 

Stats.  18G1,  p.  397,  sec.  20. 

J89.  Injuries  to  toll-houses  and  gates. 

Sec.  589.  Every  person  who  maliciously  injures  or  destroys  any  toll-house 
or  turnpike  gate  is  guilty  of  a  misdemeanor. 

Stats.  1853,  p.  176,  sec.  32. 

-590.  Injuries  to  mile-stones  and  guide-boards. 

Sec.  590.  Every  person  who  maliciously  removes  or  injures  any  mile-board, 
post,  or  stone,  or  guide-post,  or  any  inscription  on  such,  erected  upon  any  high- 
way, is  guilty  of  a  misdemeanor. 

-591.  Injuring  telegpraph  lines. 

Sec.  691.  Every  person  who  maliciously  takes  down,  removes,  injures,  or 
obstructs  any  line  of  telegraph  or  telephone,  or  any  other  line  used  to  conduct 
electricity  or  any  part  thereof,  or  appurtenances  or  apparatus  connected  there- 
with, or  severs  any  wire  thereof,  is  guilty  of  a  misdemeanor.  [Commissioners* 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

A    telephone    is    included     within    the      in  this  section:   Davis   v.   Pacific  Tel.   etc. 
meaning  of  the  word  "telegraph"  as  used      Co.,  127  Cal.  312. 

1192.  Taking  water  from  or  obstructing  canals. 

Sec.  592.  Every  person  who  shall  without  authority  of  the  owner  or  man- 
aging agent,  and  with  intent  to  (fefraud,  take  water  from  any  canal,  ditch,  flume 
or  reservoir  used  for  the  purpose  of  holding  or  conveying  water  for  manufactur- 
ing, agricultural,  mining,  irrigating  or  generation  of  power,  or  domestic  uses, 
or  who  shall  without  like  authority,  raise,  lower  oi  otherwise  disturb  any  gate 
or  other  apparatus  thereof,  used  for  the  control  or  measurement  of  water,  or 
who  shall  empty  or  place,  or  cause  to  be  emptied  or  placed,  into  any  such  canal, 
ditch,  flume,  or  reservoir,  any  rubbish,  jilth  or  obstruction  to  the  free  flow  of 
the  water,  is  guilty  of  a  misdemeanor.  [In  eft'ect  at  passage;  signed  March  20, 
1899;  Stats.  1899,  p.  146.] 
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593.  Interference  with  electric  wires  and  apparatus. 

Sec.  593.  Every  person  who  unlawfully  and  maliciously  takes  down,  re- 
moves, injures,  interferes  with,  or  obstructs  any  line  erected  or  maintained 
by  proper  authority  for  the  purpose  of  transmitting  electricity  for  light,  heat, 
or  power,  or  any  part  thereof,  or  any  insulator  or  cross-arm^  appurtenance,  or 
apparatus  connected  therewith,  or  severs  or  in  any  way  interferes  with  any  wire, 
cable,  or  current  thereof,  is  punishable  by  imprisonment  in  the  state  prison  not 
exceeding  five  years,  or  by  fine  not  exceeding  five  hundred  dollars,  or  im- 
prisonment in  the  county  jail  not  exceeding  one  year.  [New  section,  became  a 
law  under  constitutional  provision  without  governor's  approval,  March  2^ 
1901;  Stats.  1901,  p.  92.] 

S93a.  Driving  substances  into  saw-logs,  etc. 

Sec.  693a.  Every  person  who  maliciously  drives  or  places  in  any  saw-log,, 
shingle-bolt,  or  other  wood,  any  iron,  steel,  or  other  substance  suflSciently  hard 
to  mjure  saws,  knowing  that  such  saw-log,  shingle-bolt,  or  other  wood  is  in- 
tended to  be  manufactured  into  any  kind  of  lumber,  is  guilty  of  a  felony. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1^ 
1901.] 

This  section  is  a  codification  of   the   statate  of  1875-76,  to  protect  lumber  mana- 
facturers:  Stata.  1875-76,  p.  32. 


TITLE  XIV. 

MALICIOUS  MISCHIEF. 

See.  5^.    Malicious  mischief  in  general,  defined. 

Sec.  595.    Specifications    in   following  sections  not  restrictive  of  last  section. 

Sec.  596.    Poisoning  cattle. 

Sec.  597.     Killing,  maiming,  or  torturing  animals. 

Sec.  597a.  Carrying  animals  on  yehicles  in     a  cruel  or  inhuman  manner. 

Sec.  597b.  Causing,  permitting,  or  being  present  at  fights  of  animals. 

Sec.  597c.  Owning,  keeping,  or  training  animals  to  be  engaged  in  fighting. 

Sec.  597d.  Bight  of  officer  to  enter  a  place  where  there  is  an  exhibition  of  fighting  an^ 

imals. 
Sec.  597e.  Duties    of   persons    impounding  domestic  animals. 
Sec.  597f.  Owners,  drivers,  or  possessors  of  old    or    diseased    animals    permitting    the 

same  to  run  at  large. 
Sec.  597g.  Inclosure  from  view   of  stallions  and  jacks. 
Sec.  598.     Killing,  etc.,   birds  in  cemeteries. 
Sec.  59Sa.  Injuring  or  detaining  homing  pigeons.  , 

Sec.  599.    Injuring  or  trapping  gulls  or  cranes,  or  injuring  or  destroying  their  eggs  or 

nests. 
Sec.  599a.  Officer's  right  to  enter  and  search  buildings. 
Sec.  599b.  Definitions. 

Sec.  599c.  Game  laws  not  to  be  interfered   with. 
Sec.  600.    Burning  buildings,  etc.,  not  the  subject  of  arson. 
Sec.  601.    Using  gunpowder,"  etc.,  in  destroying  or  injuring  any  buildings. 
Sec.  601a.  Recklessfy  having  dynamite  or  other    high    explosives    at    certain    publie 

places. 
Sec.  601b.  Presumption  of  reckless  and  malicious  possession  of  high  explosives. 
Sec.  601c.  Knowingly  keeping  or  having  high  explosives  in  one's  possession. 

234 


Title  XIV.]  Malicious  Mischief.  §§594-59e 

Sec.  601d.  Transporting  high  exploeiyes  into  or    through    incorporated    cities,  towna^ 

etc. 
Sec.  602.    Malicious  injuries  to  freehold. 
Sec.  604.    Injuries  to  standing  crops,  etc. 
Sec,  605.    Removing,  defacing,  or  altering  landmarks. 
Sec.  IKK>.    Destroying  or  injuring  jails. 
Sec.  607.    Destroying  or  injuring  bridges,  dams,  etc. 
Sec.  608.    Burning  or  injuring  rafts — Setting  adrift  yessels. 
Sec.  609.    HemoTing  buoys  and  beacons. 

Sec.  610.    Masking  or  removing  signals,  or  exhibiting  false  lights. 
Sec.  611.    Obstructing  navigable  streams. 
Sec.  612.    Depositing  sand,  dust,  etc.,  in  Humboldt  bay. 
Sec.  613.    Throwing  OTerboard  ballast,  or  obstructing  navigation. 
Sec.  614.    Mooring  vessela  to  buoys. 

Sec.  615.    Injuries  to  signals,  etc.,  in  United  States  survey. 
Sec.  616.    Destroying  or  tearing  down  not  ces,  etc. 
Sec.  617.    Injuring    or    destroying  written  instrument. 
Sec.  618.    Opening  or  publishing  sealed  letters. 
Sec.  619.    Disclosing  contents  of  telegraphic  or  telephonic  message. 
Sec.  620.    Willfully  altering  telegraphic  or   telephonic  message. 
Sec.  621.    Opening  telegraphic  or  telephonic  mebsage. 
Sec.  622.    Injuring  works  of  art  or  improTcments. 
Sec.  623.    Destroying  books,  etc.,  in  public  libraries. 
Sec.  623^.  Detaining  books,  etc.,  from  public  libraries. 
Sec.  624.    Breaking  or  obstructing  water-pipes,  etc. 
Sec.  625.    Drawing  water  from  works  after  they  have  been  closed. 

694.  Malicious  misoMef  in  general,  defined. 

Sec.  594.  Every  person  who  maliciously  injures  or  destroys  any  real  or  per* 
sonal  property  not  his  own,  in  cases  otherwise  than  such  as  are  spe<flfied  in  this 
code,  is  guilty  of  a  misdemeanor. 

Malicious   mischief:   See  32  Am.   Dec.  the  willful  destruction  of  property,  from  ac- 

662-671,  note.  tual  ill-will  or  resentment  toward  its  owner: 

Malicious    mischief.— For    an   enumera-  State  v.  Robinson,  3  Dev.  &  B.  130;  Goforth 

tion  of  the  various  acts  coming  within  this  v.  State,  8  Humph.  37;  see,  also,  Dawson  v. 

category  and  for  a  general  discussion  of  the  State,  52  Jnd.  478;  Sattler  v.  People,  59  111. 

subject,  see  State  v.  Robinson,  32  Am.  Dec.  68;  Ritter  y.  State,  33  Tex.  608;  see  sec. 

662-670.    The  essence  of  the  offense  of  ma-  597,  note. 

licious  mischief  is  the  injury  to  or  destruc-  Malicious   mischief  includes  all   malicious^ 

tion    of    property;   and    any  act,  however  physical  injuries  to  rights  of  another  that 

wanton  and  dangerous,  which  does  not  re-  impair  utility  or  diminish  value,  and  is  an 

suit  in  such  injury   or  destruction,   is  not  offense  under  the  common  law  of  this  coun- 

an  act  of  malicious  mischief:  Wait  v.  Green,  try:  State  v.  Watts,  48  Ark.  56;  3  Am.  St. 

5  Park.  C.  C.  185.    The  offense  consists  in  Rep.  216. 

695.  Specifications  in  foUowini^  sections  not  restrictive  of  last  section. 

Sec.  695.  The  specification  of  the  acts  enumerated  in  the  following  sec- 
tions of  this  title  is  not  intended  to  restrict  or  qualify  the  interpretation  of 
the  preceding  section.  [Commissioners'  Amendment,  approved  March  16^ 
1901;  took  effect  July  1,  1901.] 

596.  Poisoning  cattle. 

Sec.  596.  Every  person  who  willfully  administers  any  poison  to  an  animal^ 
the  property  of  another,  or  maliciously  exposes  auy  poisonous  substance  with 
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the  intent  that  the  same  shall  be  taken  or  swallowed  bv  any  such  animal,  is 
punishable  by  imprisonment  in  the  state  prison  not  exceeding  three  years,  or  in 
the  county  jail  not  exceeding  one  year,  and  a  fine  not  exceeding  five  hundred 
dollars. 


See  sees.  594,  597,  and  note. 

••The  act  of  March  30,  1868  (see  Stats. 
1868,  604),  'for  the  more  effectual  preven- 
tion of  cruelty  to  animals'  was  expressly 
preserved  by  section  19,  subdivision  8,  of 
the  Political  Code.  This  also  effectively  pre- 
serves the  act  published  in  Statutes  1871- 
72,  page  393,  amendatory  thereof":  Com- 
missioners' note. 


Poisoniiig  animalB. — An  information 
charging  malicious  mischief  in  the  use  of  a 
poisonous  substance,  in  the  language  of  the 
statute  is  sufficient,  and  need  not  spe- 
cifically name  the  poisonous  substance,  or 
aver  that  it  was  a  substance  that  would 
kill,  or  that  the  act  was  feloniously  done: 
People  V.  Keeley,  81  Cal.  210. 


j97.  Killing,  maiming,  or  torturing  animals. 

Sec.  597.  Every  person  who  maliciously  kills,  maims,  or  wounds  an  animal, 
the  property  of  another,  or  who  overdrives,  overloads,  drives  when  overloaded, 
overworks,  tortures,  torments,  deprives  of  necessary  sustenance,  cruelly  beats, 
mutilates,  or  cruelly  kills,  or  causes  or  procures  to  be  so  overdriven,  overloaded, 
-driven  when  overloaded,  overworked,  tortured,  tormented,  deprived  of  neces- 
sary sustenance,  cruelly  beaten,  mutilated,  or  cruelly  killed,  any  animal;  and 
whoever,  having  the  charge  or  custody  of  any  animal,  either  as  owner  or  other- 
wise, inflicts  unnecessary  cruelty  upon  the  same,  or  fails  to  provide  the  same 
with  proper  food,  drink,  shelter,  or  protection  from  weather,  or  who  cruelly 
-drives  the  same  when  unfit  for  labor,  is  guilty  of  a  misdemeanor.  [Commis- 
sioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.]' 

This  section  conBolidates    the    original      State  v.  Wilcox,  3  Yerg.  278;  24  Am.  Dec. 

5f)9;  State  v.  Newby,  64  N.  C.  23;  see  sec. 
59),  note.  It  is  a  good  defense  to  show 
that  the  wounding  or  killing  was  done  to 
protect  the  crop  of  the  accused,  and  not 
from  either  ill-will  toward  the  owner,  or 
cruelty  to  the  animal:  Wright  v.  State,  30 
Ga.  325;  70  Am.  Dec.  656;  Commonwealth 
V.  Walden,  3  Gush.  558;  State  v.  Pierce,  7 
Ala.  728. 

Cutting  off  the  mane  and  tail  of  a  horse 
is  a  malicious  Injury  within  a  statute  in- 
flicting a  penalty  for  malicious  injury  to 
animals:  Oviatt  v.  State,  19  Ohio  St.  573. 


section  597  "with  section  six  of  the  Statute 
of  1873-74,  page  499,  for  the  more  effectual 
prevention  of  cruelty  to  animals":  Commis- 
sioners' note. 

Stats.  1855,  p.  105,  sec.  4. 

Animals,  wounding  of,  whether  an  in- 
dictable offense:  See  72  Am.  Dec.  357-360, 
note. 

Wounding  of  animals,  what  sufficient  to 
sustain  conviction  for:  See  47  Am.  Rep.  310- 
312,  note. 

Malice  toward  the  owner  is  a  necessary 
ingredient  of  the  offense:  Hobson  v.  State, 
44  Ala.  380;    HiU  v.  State,  43  Ala.    335; 


J97a.  Carryini^  animals  on  yehicles  in  a  cruel  or  inhuman  manner. 

Sec.  597a.     Whoever  carries  or  causes  to  be  carried  in  or  upon  any  vehicle 

or  otherwise  any  domestic,  animal  in  a  cruel  or  inhuman  manner,  or  knowingly 

and  willfully  authorizes  or  permits  it  to  be  subjected  to  unnecessary  torture, 

suffering,  or  cruelty  of  any  kind,  is  guilty  of  a  misdemeanor;  and  whenever 

any  such  person  is  taken  into  custody  therefor  by  any  officer,  such  officer  must 

take  charge  of  such  vehicle  and  its  cou tents,  together  with  the  horse  or  team 

attached  to  such  vehicle,  and  deposit  the  same  in  some  place  of  custody;  and 

any  necessary  expense  incurred  for  taking  care  of  and  keeping  the  same,  is  a 

lien  thereon,  to  be  paid  before  the  same  can  be  lawfully  recovered;  and  if  such 
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expense,  or  any  part  thereof,  remains  unpaid,  it  may  be  recovered,  by  the  person 
incurring  the  same,  of  the  owner  of  such  domestic  animal,  in  an  action  therefor. 
[Commissioners*  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 

Sections  597a  to  597f  are  codifications  of      of  1873-74,  for  prevention  of  cruelty  to  ani- 
sections  8,  9,  11,  12,  and  13  of  the  Statute      mals:  Stats.  1873-74,  pp.  500-502. 

597b.  Causing,  permitting,  or  being  present  at  fights  of  animals. 

Sec.  597b.  Any  person  who  causes  any  bull,  bear,  cock,  dog,  or  other  animal 
to  fight  for  his  amusement  or  for  gain,  or  to  worry  or  injure  each  other;  and 
any  person  who  permits  the  same  to  be  done  on  any  premises  under  his  charge 
or  control;  and  any  person  who  aids,  abets,  or  is  present  at  such  fighting  or 
worrying  of  such  animal,  as  a  spectator,  is  guilty  of  a  misdemeanor.  [Com- 
missioners* Amendment,  approved  March  16,  1901;  took  ejffect  July  1,  1901.] 

597c.  Owning,  keeping,  or  training  animals  to  be  engaged  in  fighting. 

Sec.  597c.  Whoever  owns,  possesses,  keeps,  or  trains  any  bird  or  animaU 
with  the  intent  that  such  bird  or  animal  shall  be  engaged  in  an  exhibition  of 
fighting,  or  is  present  at  any  place,  building,  or  tenement,  where  preparations 
are  being  made  for  an  exhibition  of  the  fighting  of  birds  or  animals,  with 
the  intent  to  be  present  at  such  exhibition,  or  is  present  at  such  exhibition, 
k  guilty  of  a  misdemeanor.  [Commissioners'  Amendment,  approved  March 
16,  1901;  took  effect  July  1,  1901.] 

597d.  Eight  of  officer  to  enter  a  place  where  there  is  an  exhibition  of  fighting 
animals. 

Sec.  597d.  Any  sheriff,  constable,  police  or  peace  officer,  or  officer  qualified 
as  provided  in  section  six  hundred  and  seven  f  of  the  Civil  Code,  may  enter 
any  place,  building,  or  tenement,  where  there  is  an  exhibition  of  the  fighting 
of  birds  or  animals,  or  where  preparations  are  being  made  for  such  an  exhibition, 
and,  without  a  w^arrant,  arrest  all  persons  there  present.  [Commissioners* 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

597e.  Duties  of  persons  impounding  domestic  animals. 

Sec.  597e.  Any  person  who  impounds,  or  causes  to  be  impounded  in  any 
pound,  any  domestic  animal,  must  supply  the  same  during  such  confinement 
with  a  sufficient  quantity  of  good  and  wholesome  food  and  water,  and  in  de- 
fault thereof,  is  guilty  of  a  misdemeanor.  In  case  any  domestic  animal  is  at 
any  time  impounded,  as  aforesaid,  and  continues  to  be  without  necessary  food 
and  water  for  more  than  twelve  consecutive  hours,  it  is  lawful  for  any  person, 
from  time  to  time,  as  may  be  deemed  necessary,  to  enter  into  and  upon  any 
pound  in  which  any  such  domestic  animal  is  confined,  and  supply  it  with  neces- 
sary food  and  water  so  long  as  it  remains  so  confined.  Such  person  is  not 
liable  to  any  action  for  such  entry,  and  the  reasonable  cost  of  such  food  and 
water  may  be  collected  by  him  of  the  owner  of  such  animal,  and  such  animal  is 
not  exempt  from  levy  and  sale  upon  execution  issued  upon  a  judgment  therefor. 
[Commissioners'  Amendment,  approved  March  16.  1901;  took  effect  July  1, 
1901.]  * 

See  note  to  sec.  597a« 
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597f.  Owners,  driven,  or  possessors  of  old  or  diseased  animals  permitting  the 
same  to  run  at  large. 

Sec.  697f.  Every  owner,  driver,  or  possessor  of  any  old,  maimed,  or  diseased 
horse,  mule,  cow,  or  other  domestic  animal,  who  permits  the  same  to  go  loose  in 
any  lane,  street,  square,  or  lot,  of  any  city,  town,  or  township,  without  proper 
care  and  attention,  for  more  than  three  hours  after  knowledge  thereof,  is  guilty 
of  a  misdemeanor;  provided,  that  this  section  shall  not  apply  to  such  owner  keep- 
ing any  old  or  diseased  animal  belonging  to  him  on  his  own  premises  with 
proper  care.  Every  sick,  disabled,  infirm,  or  crippled  horse,  ox,  mule,  cow,  or 
other  domestic  animal,  which  shall  be  abandoned  on  the  public  highway,  or  in 
any  open -space  in  any  city,  town,  or  township,  may,  if,  after  due  search  by  a 
peace  officer,  or  oflBoer  of  any  society  for  the  prevention  of  cruelty  to  animals, 
no  owner  can  be  found  therefor,  be  killed  by  such  officer;  and  it  is  the  duty 
of  all  such  officers  to  cause  the  same  to  be  killed  on  information  of  such 
abandonment.  [Commissioners'  Amendment,  approved  March  16,  1901;  took 
effect  July  1,  1901.] 

<697g.  Inclosnre  from  view  of  stallions  and  jacks. 

Sec.  697g.  Every  person  who  lets  to  mares  or  jennies  any  stallion  or  jack 
within  the  limits  of  any  city,  town,  or  village,  or  within  four  hundred  yards 
thereof,  except  in  an  inclosure  sufficient  to  obstruct  the  view  of  all  the  inhabi- 
tants within  such  limits,  and  every  person  in  charge  of  any  stallion,  bull,  boar, 
ram,  or  buck  goat  who  turns  out  or  penuits  such  animal  to  be  turned  out  or  run 
at  large  in  any  county,  is  guilty  of  a  misdemeanor  and  punishable  by  a  fine  of 
not  less  than  five  nor  more  than  twenty  dollars,  or  by  imprisonment  in  the 
county  jail  not  less  than  thirty  days,  or  by  both  such  fine  and  imprisonment. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 

This  section  is  a  codification  of  the  page  437,  respecting  buck  goats,  and  of 
"Statute  of  1873-74,  page  228,  to  prevent  1871-72,  page  G3,  to  provide  for  the  keep- 
staUions  running  at  large,  and  of  1877-78,      ing  of  staUions'*:  ConimisBioners'  note. 

698.  Killing,  etc.,  birds  in  cemeteries. 

Sec.  698.  Every  person  who,  within  any  public  cemetery  or  burying-ground, 
kills,  wounds,  or  traps  any  bird,  or  destroys  any  bird's  nest  other  than  swal- 
lows' nests,  or  removes  any  eggs  or  young  birds  from  any  nest,  is  guilty  of  a 
misdemeanor. 

698a.  Injuring  or  detaining  homing  pigeons. 

Sec.  698a.  Every  person,  other  than  the  owner  thereof,  who  shoots,  maims, 
kills,  or  detains  any  Antwerp,  messenger,  or  homing  pigeons  is  guilty  of  a  mis- 
demeanor and  punishable  by  a  fine  of  not  less  than  ten  nor  more  than  twenty- 
five  dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding  fifty  days. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 

This   section  is  a   codiflca|^on  of   the   Statute  of  1897,  for  the  protection  of  hom- 
ing pigeons:  Stats.  1897,  p.  37. 
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499.  Injuring  or  trapping^  gpills  or  cranes,  or  injuring  or  destroying  their  eggs 
or  nests. 

Sec.  599.  Every  person  who  willfully  and  knowingly  kills  or  destroys  any  of 
that  species  of  sea  bird  kno\sTi  as  gulls,  or  who  willfully  and  knowingly  shoots, 
wounds,  traps,  snares,  or  in  any  other  manner  catches  or  captures,  any  white  or 
blue  crane,  or  who  knowingly  takes,  injures,  or  destroys  the  nest  of  any  white 
or  blue  crane,  or  takes,  injures,  or  destroys  the  eggs  of  any  such  crane  in  the  nest 
or  otherwise,  is  guilty  of  a  misdemeanor  and  punishable  by  a  fine  of  not  less 
than  five  nor  more  than  one  hundred  dollars,  or  by  imprisonment  of  not  less 
than  five  nor  more  than  one  hundred  days,  or  by  both  such  fine  and  imprison- 
ment. [Commissioners*  Amendment,  approved  March  16,  1901;  took  effect 
July  1, 1901.] 

This  section  codifies  the  "Statute  of  Statute  of  1889,  page  206,  to  prevent  the 
1875-70,  page  287,  to  protect  sea  gulls  in  capture  and  destruction  of  blue  cranes": 
the  neighborhood  of  Santa  Monica,  and  the      Commissioners'  note. 

[Section  599,  prohibiting  killing  seals  and  sea-lions  within  one  mile  of  the  CliflE 
House  in  the  city  and  county  of  San  I'rancisco,  was  repealed  by  act  of  March 
12,  1880;  Amendments  1880,  5  (Ban.  ed.  26);  took  effect  from  passage.] 

J99a.  Officer's  right  to  enter  and  search  buildings. 

Sec.  699a.  When  complaint  is  made  to  any  magistrate,  that  the  complainant 
believes  that  any  provision  of  law  relating  to,  or  in  any  way  affecting,  dumb 
animals  or  birds,  is  being,  or  is  about  to  be  violated  in  any  particular  building 
or  place,  such  magistrate  must  issue  and  deliver  immediately  a  warrant  directed 
to  any  sheriff,  constable,  police  or  peace  officer,  or  officer  of  any  incorporated 
association  qualified  as  provided  by  law,  authorizing  him  to  enter  and  search 
such  building  or  place,  and  to  arrest  any  person  there  present  violating,  or 
Attempting  to  violate,  any  law  relating  to,  or  in  any  way  affecting,  dumb  animals 
or  birds,  and  to  bring  such  person  before  some  court  or  magistrate  of  competent 
jurisdiotion,  ^-ithin  the  city  or  township  within  which  such  offense  has  been 
committed  or  attempted,  to  be  dealt  with  according  to  law,  and  such  attempt 
must  be  held  to  be  a  violation  of  section  five  hundred  and  ninety-seven.  [Com- 
missioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

This  section  is  a  codiffcation  of  sec-  vention  of  cruelty  t6  'animals:  Stats.  1873- 
tion  10  of  the  Statute  of  1873-74  for  pre-      74,  p.  501. 

699b.  Definitions. 

Sec.  599b.  In  this  title  the  word  "animal"  includes  every  dumb  creature;  the 
words  "torment,"  "torture,"  and  "cruelty"  include  every  act,  omission,  or 
neglect  whereby  unnecessary  or  unjustifiable  physical  pain  or  suffering  is  caused 
or  permitted;  and  the  words  "owner"  aud  "person"  include  corporations  as  well 
as  individuals;  and  the  knowledge  and  acts  of  any  agent  of,  or  person  employed 
by,  a  corporation  in  regard  to  animals  transported,  owned,  or  employed  by, 
or  in  the  custody  of,  such  corporation,  must  be  held  to  be  the  act  and  knowl- 
edge of  such  corporation  as  well  as  such  ajsrent  or  employee.  [Commissioners' 
Amendment,  approved  March  IC,  1901;  took  effect  July  1,  1901.] 

This  and  the  following  section  codify  74,  for  preyention  of  cruelty  to  animnis: 
sections  16  and  17  of  the  Statute  of  1873-      Stats.  1873-74,  p.  502. 
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599c.  Game  laws  not  to  be  interfered  with. 

Sec.  599c.  No  part  of  this  title  shall  be  construed  as  interfering  with  any  of 
the  laws  of  this  state  known  as  the  "game  laws/*  or  any  laws  for  or  against  the 
destruction  of  certain  birds,  nor  must  this  title  be  construed  as  interfering  with 
the  right  to  destroy  any  venomous  reptile,  or  any  animal  kndwn  as  dangerous, 
to  life,  limb,  br  property,  or  to  interfere  with  the  right  to  kill  all  animals  used 
for  food,  or  with  properly  conducted  scientific  experiments  or  investigations  per- 
formed under  the  authority  of  the  faculty  of  a  regularly  incorporated  medical 
college  or  university  of  this  state.  [Commissioners'  Amendment,  approved 
March  16,  1901;  took  effect  July  1,  1901.] 

See  note  to  pieceding  section. 

600.  Burning  buildings,  etc.,  not  the  subject  of  arson. 

Sec.  600.  Every  person  who  willfully  and  maliciously  bums  any  bridge  ex- 
ceeding in  value  fifty  dollars,  or  any  structure,  snowshed,  or  vessel,  or  boat,  not 
the  subject  of  arson,  or  any  tent,  or  any  stack  of  hay  or  grain  or  straw  of  any 
kind,  or  any  pile  of  baled  hay  or  straw,  or  any  pile  of  potatoes,  or  beans,  or 
vegetables,  or  produce,  or  fruit  of  any  kind,'  whether  sacked,  boxed,  crated,  or 
not,  or  any  growing  or  standing  grain,  grass,  or  tree,  or  any  fence,  or  any  rail- 
road car,  lumber,  cordwood,  railroad  ties,  telegraph  poles,  or  shakes,  or  any 
tule  land  or  peat  ground  of  the  value  of  twenty-five  dollars  or  over,  not  the 
property  of  such  person,  is  punishable  by  imprisonment  in  the  state  prison  not 
less  than  one  year,  nor  more  than  ten  years.  [New  section,  became  a  law  under 
constitutional  provision  without  governor's  approval,  March  11,  1901;  Stats. 
1901,  p.  268.] 

Stats.  1861,  p.  131,  sec.  5. 

600.  Same. 

Sec.  600.  Every  person  who  willfully  and  maliciously  bums  any  bridge  ex- 
ceeding in  value  fifty  dollars,  or  any  structure,  snowished,  or  vessel,  not  the 
subject  of  arson,  or  any  stack  of  hay  or  grain  of  any  kind,  or  any  growing  or 
standing  grain,  grass,  or  tree,  or  any  fence,  -or  any  railroad  car,  lumber,  cord- 
wood,  railroad  ties,  telegraph  poles,  or  shakes,  of  the  value  of  twenty-five  dollars 
or  over,  not  the  property  of  such  person,  is  punishable  by  imprisonment  in  the 
state  prison  for  not  less  than  one  nor  more  than  ten  years.  [Commissioners' 
Amendment,  approved  March  16,  1901 ;  took  effect  July  1,  1901.] 

Commissioners'  note. — "Inperta  after  the  poles,  or  shakes,  of  the  value  of  twenty-five 
word  'fence'  the  words  'or  any  railroad  car,  dollars,  or  over,'  thus  codifying  the  Statute 
lumber,   cordwood,  railroad   ties,   telegraph      of  1871-72,  page  895." 

601.  Using  gunpowder,  etc.,  in  destroying  or  injuring  any  buildings. 

Sec.  601.  Any  person  who  maliciously  deposits  or  explodes,  or  who  attempts 
to  explode,  at,  in,  under,  or  near  any  building,  vessel,  or  boat,  railroad,  tram- 
road,  or  cable-road,  or  any  train,  or  car,  or  any  depot,  stable,  carhouse,  theater, 
Bchoolhouse,  church,  dwelling-house,  or  other  place  where  human  beings  usually 
inhabit,  assemble,  frequent,  or  pass  and  repass,  any  dynamite,  nitroglycerin, 
vigorite,  giant  or  hercules  powder,  gunpowder,  or  other  chemical  compound  or 
explosive,  with  the  intent  to  injure  or  destroy  such  building,  vessel,  boat,  or 
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other  structure,  or  with  the  inteuit  to  injure,  intimidate,  or  terrify  any  human 
being  or  by  means  of  which  any  human  being  is  injured  or  endangered,  is  guilty 
of  a  felony,  and  punishable  by  imprisonment  in  the  state  prison  not  less  than 
one  year.  [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 

Indictment.— For   snffideiit  allegation  of  of  the  Statute  of  1887,  page  110,  'to  protect 

ownership  of  the  property  injured,  see  Peo-  life  and  property  against  the  careless  and 

pie  Y^  Coyne,  116  Cal.  295.  malicious  use  or  handling  of  dynamite  and 

Commissioners*  note.— "The  amendment  other  explosives.' " 
of  the  section  conforms  it  to  section  eight 

601a.  Becklesdy  having  dynamite  or  other  high  explosives  at  certain  public 
places. 

Sec.  601a.  Any  person  who,  in  any  public  street  or  highway  of  any  county, 
city,  or  town,  or  at,  in,  or  near  to  any  theater,  hall,  public  or  private  school,  or 
college,  church,  hotel,  or  other  public  building,  or  at,  in,  or  near  to  any  private 
habitation,  or  in,  on  board  of,  or  near  any  railway  passenger  train,  or  steam  or 
street  car  or  train,  or  steam  or  other  vessel,  engaged  in  carrying  passengers,  or 
ferry-boat,  or  other  public  place,  where  human  beings  ordiiiarily  pass  and  repass, 
recklessly  or  maliciously  has  in  his  possession  any  dynamite,  nitroglycerin, 
vigorite,  hercules  powder,  giant  powder,  or  other  high  explosive,  or  who  reck- 
lessly or  maliciously,  by  use  pf  such  means,  intimidates,  terrifies,  or  endangers 
any  human  being,  is  guilty  of  a  felony.  [Commissioners'  Amendment,  ap- 
proved March  16,  1901;  took  effect  July  1,  1901.] 

Section  601a  to  section  601d  codify  sec-      tect  life  and  property  from  the  use  of  ex- 
tions  5  to  9  of  the  Statute  of  1887,  to  pro-      plosives:  Stats.  1887,  pp.  Ill,  112. 

601b.  Presumption  of  reckless  and  malicious  possession  of  high  explosives. 

Sec.  601b.  Any  person  not  regularly  engaged  in  the  manufacture,  sale,  trans- 
portation, or  legitimate  use  in  blasting  operations,  or  in  the  arts,  of  smch  sub- 
stances as  are  named  in  the  preceding  section,  is  presumed,  prima  facie,  to  be 
guilty  of  a  reckless  and  malicious  possession  thereof,  within  the  meaning  of  the 
foregoing  section,  if  any  such  substance  is  found  upon  him,  or  in  his  pos- 
session, in  any  of  the  places  or  under  any  of  the  circumstances  specified  in  said 
section.  [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 

601c.  Knowingly  keeping  or  having  high  explosives  in  one's  possession. 

Sec.  601c.  No  person  must  knowingly  keep  or  have  in.  his  possession  any 
dynamite,  vigorite,  nitroglycerin,  giant  powder,  hercules  powder,  or  other  high 
explosive,  except  in  the  regular  course  of  business  carried  on  by  such  person, 
either  as  a  manufacturer  thereof,  or  merchant  dealing  in  the  same,  or  for  use  in 
legitimate  blasting  operations,  or  in  the  arts,  or  while  engaged  in  transporting 
the  same  for  others,  or  as  the  agent  or  employee  of  others  engaged  in  the  course 
of  such  business  or  operations.  Any  other  possession  of  any  such  explosive 
substan-ces  as  are  named  in  this  section  is  unlawntul;  and  the  person  so  unlaw- 
fully possessing  it  is  punishable  by  imprisonment  in  the  state  prison  not  exceed- 
ing five  years,  or  by  fine  not  exceeding  five  thousand  dollars,  or  by  both  such  fine 
and  imprisonment.  [Commissioners'  Amendment,  approved  March  16,  1901; 
took  effect  July  1,  1901.] 
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601d.  Transporting  Mgli  explosives  into  or  through  incorporated  cities,  towns, 
etc. 
Sec.  601d.  Any  person,  firm,  or  corporation,  that  takes,  carries,  or  transports, 
or  causes  to  be  taken,  carried,  or  transported,  any  dynamite,  vigorite,  nitro- 
glycerin, hercules  or  giant  powder,  or  other  high  explosive,  into  the  limits  of, 
or  through  or  across  any  incorporated  city  or  town  of  this  state,  or  into,  through, 
or  across  any  harbor  for  shipping,  in  any  manner,  condition,  or  quantity,  or 
otherwise,  in  violation  of  the  laws  or  ordinances  of  such  city  or  town,  or  of  the 
laws  or  regulations  governing  such  harbor,  in  addition  to  the  penalties  provided 
or  imposed  by  such  laws,  ordinances,  or  regulations,  forfeits  to  the  state  of  Cali- 
fornia all  such  explosive  substances,  as  well  as  the  cases  inclosing  the  same.  Such 
forfeiture  may  be  sued  for  by  any  citizen  of  the  state  for  himself  and  the  state; 
and  the  goods  or  property,  when  so  forfeited  and  recovered  by  judgment  of  the 
court,  must  be  sold,  and  the  proceeds  divided,  the  person  so  suing  taking  one-half 
to  himself  for  his  own  benefit,  and  paying  the  other  half  into  the  state  treasury. 
The  state  shall  not  be  liable  for  any  cost  or  expense  in  any  such  suit  or  proceed- 
ing. [Commissioners'  Amendment,  approved  March  16,  1901;  took  eflEect  July 
1,  1901.] 

See  note  to  sec.  OOla. 

602.  Kalicions  injuries  to  freehold. 

Sec.  602.     Every  person  who  willfully  commits  any  trespass  by  either: 

1.  Cutting  down,  destroying,  or  injuring  any  kind  of  wood  or  timber  stand- 
ing or  growing  upon  the  lands  of  another; 

2.  Carrying  away  any  kind  of  wood  or  timber  lying  on  such  lands; 

3.  Maliciously  injuring  or  severing  from  the  freehold  of  another  anything  at- 
tached thereto,  or  the  produce  thereof; 

4.  Digging,  taking,  or  carrying  away  from  any  lot  situated  within  the  limits 
of  any  incorporated  city,  without  the  license  of  the  owner  or  legal  occupant 
thereof,  any  earth,  soil,  or  stone; 

5.  Digging,  taking,  or  carrying  away  from  land  in  any  city  or  town,  laid  down 
on  the  map  or  plan  of  such  city,  or  otherwise  recognized  or  established  as  a 
street,  alley,  avenue,  or  park,  without  the  license  of  the  proper  authorities,  any 
earth,  soil,  or  stone; 

6.  Putting  up,  affixing,  fastening,  pointing,  or  painting  upon  any  property 
belonging  to  the  state,  or  to  any  city,  county,  town,  or  village,  or  dedicated  to 
the  public,  or  upon  any  property  of  any  person,  without  license  from  the  owner, 
any  notice,  advertisement,  or  designaiion  of,  or  any  name  for  any  commodity, 
whether  for  sale  or  otherwise,  or  any  picture,  sign,  or  device  intended  to  call 
attention  thereto; 

7.  Entering  upon  any  lands  owned  by  any  other  person  whereon  03'sters  or 
Other  shellfish  are  planted  or  growing;  or  injuring,  gathering,  or  carrying  away 
any  oysters  or  other  shellfish  planted,  growing,  or  being  on  any  such  lands, 
whether  covered  by  water  or  not,  without  the  license  of  the  owner  or  legal  occu- 
pant thereof;  or  destroying  or  removing,  or  causing  to  be  removed  or  destroyed, 
any  stakes,  marks,  fences,  or.  signs  intended  to  designate  the  boundaries  and 

limits  of  any  such  lands; 
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8.  Willfully  opening,  tearing  down,  or  otherwise  destroying  any  fence  on  the 
inclosed  land  of  another,  olr  opening  any  gate,  bar,  or  fence  of  another  and  will- 
fully leaving  it  open  without  the  permission  of  the  owner,  or  maliciously  tearing 
down,  mutilating,  or  destroying  any  sign,  signboard,  or  other  notice  forbidding 
shooting  on  private  property ; 

9.  Entering  any  inclosure  belonging  to,  or  occupied  by,  another  for  the  pur- 
pose of  hunting,  shooting,  killing,  or  destroying  any  kind  of  game  within  such 
inclosure,  without  having  first  obtained  permission  from  the  owner  of  such 
inclosure; 

Is  guilty  of  a  misdemeanor.  [Commissioners^  Amendment,  approved  March 
16, 1901;  took  effect*  July  1, 1901.] 

Commisfiioners'  note.— "The amendments  the  lands  of  the  state:  State.  1864,  136;  of 

•consist  in  adding  subdivision  eight,  codify-  an    act    supptemental    to  the    last:    Stuts. 

ing  the  Statute  of  1871-72,  page  384,  sub-  18G4,  301;  of  an  act  relating  to  the  Yo- 

'division  9,   codifying  the  Statute  of  1875-  semite  valley  and  Mariposa  big  tree  grove: 

76,  page  408,  respecting  hunting  and  fish-  Stats.  18G6,  710":  Commissioners*  note, 
ing,  and  in  adding  subdivision  ten."  Signs   on   public   property. — "This  pro- 

"This  and  the  succeeding  section  em-  vision  is  rendered  necessary  by  the  prac- 
body  in  substance  the  penal  provisions  of  tice,  unfortunately  common,  of  affixing  to 
section  138  of  the  crimes  and  punishment  any  picturesque  rock  or  point  of  land  some 
-act;  of  an  act  for  the  protection  of  timber:  advertisement  of  a  current  nostrum,  etc. 
Stats.  1802,  307;  of  an  act  for  the  punish-  This  was  a  simple  trespass,  but  it  is  made 
ment  of  persons  cutting  timber  on  certain  a  misdemeanor.  It  is  taken  from  section 
lands  of  the  state:  Stats.  1863,  739;  of  an  707  of  the  New  York  Penal  Code":  Corn- 
act  to  prevent  the  destruction  of  timber  on  missioners'  note. 

603.  Limitation  upon  the  operations  of  the  preceding  section. 

[Section  603  was  repealed  by  act  approved  March  16,  1901;  Commissioners* 
Amendment;  took  effect  July  1,  1901.] 

CoxnmiBsloners*  note.— "This  section  de-  tion  by  the  laws  of  the  United  States,  and 

-Clares  that  certain    n juries  to  trees  on  the  it  is   obviously   improper   for   the   state   to 

lands  of  the  United  States,   including  the  undertake  to  legalize  trespasses  upon,  and 

•cutting  of  them,  do  not  constitute  a  public  injuries  to,  the  public  lands  of  the  federal 

-offense.    This  subject  is  proper  for  regula-  government." 

604.  Injuries  to  standings  crops,  etc. 

Sec.  604.  Every  person  who  maliciously  injures  or  destroys  any  standing 
crops,  grain,  cultivated  fruits  or  vegetables,  the  property  of  another,  in  any 
case  for  which  a  punishment  is  not  otherwise  prescribed  by  this  oode,  is  guilty 
-of  a  misdemeanor. 

606.  Bemoving,  defacing,  or  altering  landmarks. 

Sec.  605.    Every  person  who  either: 

1.  Maliciously  removes  any  monument  erected  for  the  purpose  of  designating 
any  point  in  the  boundary  of  any  lot  or  tract  of  land,  or  a  place  where  a  sub- 
-aqueous  telegraph  cable  lies;  or, 

2.  Maliciously  defaces  or  alters  the  marks  upon  any  such  monument;  or, 

3.  Maliciously  cuts  down  or  removes  any  tree  upon  which  any  such  marks 
have  been  made  for  such  purpose,  with  intent  to  destroy  such  marks; 

—Is  guilty  of  a  misdemeanor. 

Stats.  1857,  p.  171,  sec.  2. 
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606.  Destroying  or  injuring  jails. 

Sec.  606.  Every  person  who  willfully  and  intentionally  breaks  down,  puUs 
down,  or  otherwise  destroys  or  injures  any  public  jail  or  other  place  of  confine- 
ment, is  punishable  by  fine  not  exceeding  ten  thousand  dollars,  and  by  im- 
Ijrisonment  in  the  state  prison  not  exceeding  five  years. 

Injuring  public  Jail.— The  offense  of  in-  an  attempt  to  escape:  People  y.  Sheldon,  68 
jiiring  a  public  jail  may  be  committed,  al-  Cal.  434.  Information  sufficient:  People  Y. 
though  the  injury  was  incidentally  done  in      Sheldon,  68  Cal.  434. 

607.  Destroying  or  injuring  bridges,  dams,  etc. 

Sec.  607.  Every  person  who  willfully  and  maliciously  cuts,  breaks,  injures, 
or  destroys  any  bridge,  dam,  canal,  flxime,  aqueduct,  levee,  embankment,  res- 
ervoir, or  other  structure  erected  to  create  hydraulic  power,  or  to  drain  or 
reclaim  any  swamp  and  overflowed  tide  or  marsh  land,  or  to  store  or  conduct 
water  for  mining,  manufacturing,  reclaniation,  or  agricultural  purposes,  or  for 
the  supply  of  the  inhabitants  of  any  city  or  town,  or  any  embankment  necessary 
to  the  same,  or  either  of  thenji,  or  willfully  or  maliciously  makes,  or  causes  to 
be  made,  any  aperture  in  such  dam,  canal,  flume,  aqueduct,  reservoir,  embank- 
ment, levee,  or  structure,  with  intent  to  injure  or  destroy  the  same;  or  draws 
up,  cuts,  or  injures  any  piles  fixed  in  the  ground  for  the  purpose  of  securing 
any  sea-bank,  or  sea-walls,  or  any  dock,  quay,  or  jetty,  lock,  or  sea-wall;  or 
who,  between  the  first  day  of  October  and  the  fifteenth  day  of  April  of  each 
year,  -plows  up  or  loosens  the  soil  in  the  bed  or  on  the  sides  of  any  natural 
watercourse  or  channel,  without  removing  such  soil  within  twenty-four  hours 
from  such  watercourse  or  channel;  or  who,  between  the  fifteenth  day  of  April 
and  the  first  day  of  October  of  each  year,  shall  plow  up  or  loosen  the  soil  in 
the  bed  or  on  the  sides  of  such  natural  watercourse  or  channel,  and  shall  not 
remove  therefrom  the  soil  so  plowed  up  or  loosened  before  the  first  day  of 
October  next  thereafter,  is  guilty  of  a  misdemeanor,  and  upon  conviction,  pun- 
ishable by  a  fine  not  less  than  one  hundred  dollars  and  not  exceeding  one 
thousand  dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding  two 
years,  or  by  both;  provided,  that  nothing  in  this  section  shall  be  construed  so 
as  to  m  any  manner  prohibit  any  person  from  digging  or  removing  soil  from 
any  such  watercourse  or  channel,  for  the  purpose  of  mining.  [Amendment, 
approved  April  12,  1880;  Amendments  1880,  36  (Ban.  ed.  203);  took  effect  im- 
mediately.] 

Cutting   levees.— Under   this  section,  as  to  April  7,  1880,  could  not  be  prosecuted  by 

it  existed  prior  to  its  amendment  in  April,  information,    but    only  by  indictment:  See 

1880,  the  commission  of  the  acts  mentioned  People  v.   Campbell,   59  Cal.   ^3;  43  Am. 

therein  constituted  a  felony.    In  People  v.  Rep.  257.    Malicious  attempt   to   destroy  a 

Tisdale,  57  Cal.  104,  it  was  held  that  a  per-  dam:    See    Commonwealth    v.  Tolman,  149 

son  who  cut,  broke,  or  injured  a  levee  prior  Mass.  229;  14  Am.  St.  Rep.  414. 

608.  Burning  or  injuring  rafts — Setting  adrift  vessels. 

Sec.  608.  Every  person  who  willfully  and  maliciously  bums,  injures,  or 
destroys  any  pile  or  rait  of  wood,  plank,  boards,  or  other  lumber,  or  any  part 
thereof,  or  cuts  loose  or  sets  adrift  any  such  raft  or  part  thereof,  or  cuts,  breaks, 
injures,  sinks,  or  sets  adrift  any  vessel,  the  property  of  another,  is  punishable 
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by  a  fine  not  exceeding  five  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  not  exceeding  six  months. 

€09.  Bemoving^  buoys  and  beacons. 

Sec.  609.  Any  person  who  willfully  removes,  damages,  or  destroys  any  buoy 
or  beacon  placed  in  any  waters  within  this  state  by  lawful  authority,  is  guilty  of 
a  misdemeanor.  [Commissioners'  Amendment,  approved  March  16,  1901;  took 
effect  July  1,  1901.] 

Gommlssloxiers'  note.~"The  amendment      section  the  Statute  of    1873-74,  page  619, 
incorporates  within    the    provisions  of    the      'for  the  protection  of  buoys  and  beacons. 


t  9$ 


610.  Masking  or  removing  signal  or  exhibiting  false  lights. 

Sec.  610.  Every  person  who  unlawfully  masks,  alters,  or  removes  any  light 
or  signal,  or  willfully  exhibits  any  light  or  signal,  with  intent  to  bring  any  ves- 
sel into  danger,  is  punishable  by  imprisonment  in  the  state  prison  not  less  than 
three  nor  more  than  ten  vears. 

611.  Obstructing  navigable  streams. 

Sec.  611.  Every  person  who  unlawfully  obstructs  the  navigation  of  any  navi- 
gable stream  is  guilty  of  a  misdemeanor. 

Stats.  1850,  p.  188,  sec.  1.  See  State  y.  Narrows  Island  Club,  100  N. 

Obstmctixi^    navigable    watercourses:     C.  477;  6  Am.  St.  Rep.  618. 

• 

612.  Depositing  sand,  dust,  etc.,  in  Humboldt  bay. 

Sec.  612.  Ever}'  person  who  throws,  deposits,  or  permits  another  in  his 
employ  to  throw  or  deposit,  any  sawdust,  slabs,  or  refuse  lumber,  in  any  place 
where  it  may  be  carried  or  fall  into  the  waters  of  Humboldt  bay,  without  first 
having  constructed  piers,  bulkheads,  dams,  or  other  contrivances,  approved  by 
the  board  of  supervisors  of  Humboldt  county,  to  prevent  the  same  from  escap- 
ing into  the  channels  of  such  bay,  is  guilty  of  a  misdemeanor. 

Stats.  1857,  p.  66,  sees.  1,  2.  named  lake:  State  t.  Griffin,  69  N.  H.  1; 

The  legislature  may  make  it  an  of-      76  Am.  St.  Rep.  139. 
fense    to    deposit    sawdust    in    a    certain 

613.  Throwing  overboard  ballast,  or  obstructing  navigation. 

Sec.  613.  Every  person  who^  within  the  anchorage  of  any  port,  harbor,  or 
cove  of  this  state,  into  which  vessels  may  enter  for  the  purpose  of  receiving  or 
discharging  cargo,  throws  overboard  irom  any  vessel  the  ballast,  or  any  part 
thereof,  or  who  otherwise  places  or  causes  to  be  placed  in  such  port,  harbor,  or 
cove  any  obstructions  to  the  navigation  thereof,  is  guilty  of  a  misdemeanor. 

Stats.  1861,  p.  224,  sec.  3;  1864,  p.  138. 

614.  Mooring  vessels  to  buoys. . 

See.  614.  Every  person  mooring  any  vessel  to  or  hanging  on  with  a  vessel 
to  any  buoy  or  beacon,  placed  by  competent  authority  in  any  navigable  waters 
of  this  state,  is  guilty  of  a  misdemeanor. 

Stat&  1861,  p.  224,  sec.  2. 
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615.  Injuries  to  signalg,  etc.,  in  TJnited  States  coast  survey. 

Sec.  615.  Every  person  who  willfully  injures,  defaces,  or  removes  any  signal, 
monument,  building,  or  appurtenance  thereto,  placed,  erected,  or  used  by  per* 
sons  engaged  in  the  United  States  coast  survey,  is  guilty  of  a  misdemeanor. 

Stats.  1S52,  p.  148,  sec.  6. 

616.  Destroying  or  tearing  down  notices,  etc. 

Sec.  616.  Every  person  who  intentionally  defaces,  obliterates,  tears  dowru 
or  destroys  any  copy  or  transcript,  or  extract  from  or  of  any  law  of  the  United 
States  or  of  this  state,  or  any  proclamation,  advertisement,  or  notification  set 
up  at  any  place  in  this  state,  by  authority  of  any  law  of  the  United  States  or  of 
this  state,  or  by  order  of  any  courts  before  the  expiration  of  the  time  for  which 
the  same  was  to  remain  set  up,  is  punishable  by  fine  not  less  than  twenty  nor 
more  than  one  hundred  dollars,  or  by  imprisonment  in  the  county  jail  not  more- 
than  one  month. 

617.  Injuring  or  destroying  written  instrument. 

Sec.  617.  Every  person  who  maliciously  mutilates,  tears,  defaces,  obliterates^ 
or  destroys  any  written  instrument,  the  property  of  another,  the  false  making 
of  which  would  be  forgery,  is  punishable  by  imprisonment  in  the  state  prison 
for  not  less  than  one  nor  more  than  five  years. 

618.  Opening  or  publishing  sealed  letters. 

Sec.  618.  Every  person  who  willfully  opens  or  reads,  or  causes  to  be  read^ 
any  sealed  letter  not  addressed  to  himself,  without  being  authorized  so  to  do» 
either  by  the  writer  of  such  letter  or  by  the  person  to  whom  it  is  addressed, 
and  every  person  who,  without  the  like  authority,  publishes  any  of  the  contents 
of  such  letter,  knowing  the  same  to  have  been  unlawfully  opened,  is  guilty  of  a 
misdemeanor. 

619.  Disclosing  contents  of  telegraphic  or  telephonic  message. 

Sec.  619.  Every  person  who  willfully  discloses  the  contents  of  a  telegraphic 
or  telephonic  message,  or  any  part  thereof,  addressed  to  another  person,  with- 
out the  permission  of  such  person,  unless  directed  so  to  do  by  the  lawful  order 
of  a  court  is  punishable  by  imprisonment  in  the  state  prison  not  exceeding  five 
years,  or  in  the  county  jail  not  exceeding  one  year,  or  by  fine  not  exceeding  five 
thousand  dollars,  or  by  both  fine  and  imprisonment.  [Commissioners'  Amend- 
ment, approved  March  16,  1901;  took  effect  July  1,  1901.] 

620.  Willfully  altering  telegraphic  or  telephonic  message. 

Sec.  620.  Every  person  who  willfully  alters  the  purport,  effect,  or  meaning 
of  a  telegraphic  or  telephonic  message  to  the  injury  of  another,  is  punishable 
as  provided  in  the  preceding  section.  [Commissioners'  Amendment,  approved 
March  16,  1901;  took  efl:ect  July  1,  1901.] 

Stats.  18C2,  p.  2b'8,  sec.  1. 

621.  Opening  telegraphic  or  telephonic  message. 

Sec.  621.     Every  person  not  connected  with  any  telegraph  or  telephone  office 

who,  without  the  authority  or  consent  of  the  person  to  whom  the  same  may 
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be  directed,  willfully  opens  any  sealed  envelope  inclosing  a  telegraphic  or 
telephonic  message^  addressed  to  another  person,  with  the  purpose  of  learning 
the  contents  of  such  message,  or  who  fraudulently  represents  another  person 
and  thereby  procures  to  be  delivered  to  himself  any  telegraphic  or  telephonic 
message  addressed  to  such  other  person,  with  the  intent  to  use,  destroy,  or 
detain  the  same  from  the  person  entitled  to  receive  such  message,  is  punish- 
able as  provided  in  section  six  hundred  and  nineteen.  [Commissioners'  Amend- 
ment, approved  March  16, 1901;  took  effect  July  1,  1901.] 

622.  Injuring  works  of  art  or  improvements. 

Sec.  622.  Every  person,  not  the  owner  thereof,  who  willfully  injures,  dis- 
figures, or  destroys  any  monument,  work  of  art,  or  useful  or  ornamental  im- 
provement within  the  limits  of  any  village,  town,  or  city,  or  any  shade  tree 
or  ornamental  plant  growing  therein,  whether  situated  upon  private  ground  or 
on  any  street,  sidewalk,  or  public  park  or  place,  is  guilty  of  a  misdemeanor. 

623.  Destroying  books,  etc.,  in  public  libraries. 

Sec.  623.  Every  person  who  maliciously  cuts,  tears,  defaces,  breaks,  or  in- 
jures any  book,  map,  chart,  picture,  engraving,  statue,  coin,  model,  apparatus, 
or  other  work  of  literature,  art,  mechanics,  or  object  of  curiosity,  deposited  in 
any  public  library,  gallery,  museum,  collection,  fair,  or  exhibition,  is  guilty  of 
a  misdemeanor.  [Amendment,  approved  March  6,  1901;  Stats.  1901,  p.  99;  in 
effect  sixty  days  from  passage.] 

623^.  Detaining  books,  etc.,  from  public  libraries. 

Sec.  623%.  Whoever  willfully  detains  any  book,  newspaper,  magazine,  pam- 
phlet, manuscript,  or  other  property  belonging  to  any  public  or  incorporated 
Hbrary,  reading-room,  museum  or  other  educational  institution,  for  thirty  days 
after  notice  in  writing  to  return  the  same,  given  after  the  expiration  of  the 
time  which  by  the  rules  of  such  institution  such  article  or  other  property  may  be 
kept,  is  guilty  of  a  misdemeanor  and  shall  be  punished  accordingly.  [New  sec- 
tion, in  effect  sixty  days  from  March  14,  1899;  Stats.  1899,  p.  97.] 

624.  Breaking  or  obstructing  water-pipes,  etc. 

Sec.  624.  Every  person  who  willfully  breaks,  digs  up,  obstructs,  or  injures 
any  pipe  or  main  for  conducting  gas  or  water,  or  any  works  erected  for  supply- 
ing buildings  with  gas  or  water,  or  any  appurtenances  or  appendages  therewith 
connected,  is  guilty  of  a  misdemeanor. 

Stats.  18G1,  p.  533,  eccs.  1,  2. 

625.  Drawing  water  from  works  after  they  have  been  closed. 

Sec.  625.  Every  person  who,  with  intent  to  defraud  or  injure,  opens  or 
causes  to  be  opened,  or  draws  water  from  any  stop-cock  or  faucet  by  which  the 
flow  of  water  is  controlled,  after  having  been  notified  that  the  same  has  been 
closed  or  shut  for  specific  cause,  by  order  of  competent  authority,  is  guilty  of  a 
misdemeanor. 

Stats.  1861»  p.  533,  sec.  3. 

247 


§  626  Penal  Code.  [Part  I,  Title  XV. 

TITLE  XV. 

MISCELLANEOUS  CRIMES. 
Chapter  I.    Violation  of  the  Laws  for  the  Preservation  of  Game  and  Fish.  626 
11.     Of  Other  and  Miscellaneous  Offenses 638 

CHAPTEE  L 

VIOLATION  OP  THE  LAWS  FOE  THE  PRESERVATION  OP  GAME  AND  FISH. 

Sec.  02G.    Destruction    of    grouse,    ducks,  etc.,  when  prohibited. 

Sec.  620a.  Doves. 

Sec.  626b.  Nests  or  eggs. 

Sec.  626c.  Phensants,  etc. 

Sec.  626d.  Limit  of  day's  bag. 

Sec.  626e.  Female  deer,  etc. 

Sec.  626f.  Male  deer,  dose  season. 

Sec.  626g.  Squirrels. 

Sec.  62Gh.  Sale  or  possession  of  deer  pelts. 

Sec.  626i.  Limit  of  deer  that  may  be  killed  in  one  season. 

Sec.  626j.   Running  or  trailing  deer  during  close  season. 

Sec.  G26k.  Sale  of  certain  game  prohibited. 

Sec.  6261.  Live  animals  for  certain  purposes. 

Sec.  626m.  Night-time  hunting. 

Sec.  627.    Trespass  a  misdemeanor. 

Sec.  627.    Using  shotgun  larger  than  number  ten  gauge. 

Sec.  627a.  Unlawful  carrying  of  deer  and  other  game. 

Sec.  627a.  Transi)ortation  companies. 

Sec.  627 b.  Shipments  of  game  must  be  labeled,  etc. 

Sec.  628.    Sale  of  fish,  etc. 

Sec.  629.    Haying  screens  in  fishing. 

Sec.  Goi.    Netting,  trapping,  etc.,  of  birds. 

Sec.  631a.  Penalty  for  violations  of  provisions  of  this  act. 

Sec.  631b.  Disposition  of  money  from  fines. 

Sec.  632.    Taking  trout  by  nets,  etc.,  prohibited. 

Sec.  633.    Sale,  taking,  or  possession  of  trout    [Repealed.] 

Sec.  634.    Taking,  sale,  or  possession  of  salmon,  when  prohibited. 

Sec.  635.    Use  of  explosive  substances    in  fishing  prohibited. 

Sec.  636.    Setting  net,  trap,  etc.,  for  fish. 

Sec.  6o6a.  Nets,  seines,  etc.,  public  nuisances. 

Sec.  637.    Fishways  and  ladders,  penalties  for  not  keeping. 

Sec.  637a.  Destroying,  injuring,  or  obstructing  fishways  or  fish-ladders. 

Sec.  637a.  Destroying,  etc.,  meadow-larks. 

626.  Destruction  of  grouse^  ducks,  etc.,  when  prohibited. 

Sec.  626.  Every  person  who,  between  the  first  day  of  February  and  the  first 
day  of  October  of  any  year,  hunts,  pursues,  takes,  kills,  or  destroys,  or  has  in 
his  possession,  whether  taken  or  killed  in  the  state  of  California,  or  shipped 
into  this  state  from  any  other  state,  territory,  or  foreign  country,  any  quail, 
partridge,  grouse,  or  sage  hen,  or  any  kind  of  wild  duck,  or  any  rail,  or  any 
curlew,  ibis,  or  plover,  is  guilty  of  a  misdemeanor.  [Amendment,  approved 
March  28,  1901;  Stats.  1901,  p.  819;  in  effect  from  passage.] 

Game  laws:  See  note,  42  Am.  St.  Rep.    138-146. 
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€26a.  Doves. 

Sec.  626a.  Every  person  who,  between  the  first  day  of  February  and  the  first 
day  of  August  of  the  same  year,  hunts,  pursues,  takes,  kills,  or  destroys,  or  has 
in  his  possession  any  dove,  is  guilty  of  a  misdemeanor.  [New  section,  ap- 
proved March  28, 1901;  Stats.  1901,  p.  819;  in  effect  from  passage.] 

626b.  Nests  or  eggs. 

Sec.  626b.  Every  person  who  destroys  or  has  in  his  possession  the  nest  or 
eggs  of  any  of  the  birds  mentioned  in  this  chapter,  is  guilty  of  a  misdemeanor. 
[New  section,  approved  March  28,  1901;  Stats.  1901,  p.  819;  in  effect  from  pas- 
sage.] 

626c.  Pheasants,  etc. 

Sec.  626c.  Every  person  who  takes,  kills,  or  destroys,  or  has  in  his  possession 
any  Mongolian  or  English  pheasant,  or  any  bob  white,  or  Eastern  or  Chinese 
quail,  or  English  partridge,  is  guilty  of  a  misdemeanor.  [N"ew  section,  ap- 
proved March  28, 1901;  Stats.  1901,  p.  819;  in  effect  from  passage.] 

«26d.  Limit  of  day's  bag. 

Sec.  626d.  Ever}'  person  who,  during  any  one  calendar  day,  takes,  kills,  or 
destroys,  or  has  in  his  possession,  more  than  twenty-five  quail,  partridge,  snipe, 
curlew,  or  ibis,  or  more  than  fifty  doves,  or  more  than  fifty  ducks,  or  more  than 
twenty  rails,  is  guilty  of  a  misdemeanor.  [New  section,  approved  March  28, 
1901;  Stats.  1901,  p.  820;  in  effect  from  passage.] 

626e.  Female  deer,  etc. 

Sec.  (j26e.  Every  person  who  pursues,  takes,  kills,  or  destroys,  or  has  in  his 
possession,  any  female  deer  or  spotted  fawn,  or  any  antelope,  elk,  or  mountain 
sheep,  is  guilty  of  a  misdemeanor.  [New  section,  approved  March  28,  1901; 
Stats.  1901,  p.  820;  in  effect  from  passage.] 

626f .  Male  deer,  close  season. 

Sec.  626f.  Every  person  who,  between  the  first  day  of  October  of  any  year 
and  the  first  day  of  August  of  the  following  year,  hunts,  pursues,  takes,  kills, 
or  destroys,  or  has  in  his  possession,  whether  taken  or  killed  in  the  state  of 
California,  or  shipped  into  the  state  from  any  other  state,  territory,  or  foreign 
country,  any  male  deer  or  any  deer  meat,  is  guilty  of  a  misdemeanor.  [New 
section,  approved  March  28,  1901;  Stats.  1901,  p.  820;  in  effect  from  passage.] 

The  application  of  the  statute  extends  754.    A  contrary  doctrine  is  laid  down  in 

to  the  soiling  of  animals  lawfully  killed  be-  People  t.  Bufifalo  Fish  Co.,  164  N.  Y.  93; 

yond  the  state:  Ex  parte  Maier,  103  Cal.  79  Am.  St.   Rep.   C22;   Dickhaut  v.   State, 

470;  42  Am.  St.  Rep.  129.    See,  also,  State  85  Md.  451;  GO  Am.  St.  Rep.  332. 

V.  Schamau,  36  Or.  16;  78  Am.  St.  Rep.  See  sec.  C26k. 

626^.  Sqnirrels. 

Sec.  G26g.  Every  person  who  hunts,  takes,  kills,  or  destroys,  or  has  in  his 
possession,  between  the  first  day  of  February  and  the  first  day  of  August  of  any 
year,  any  species  of  tree  squirrel,  is  guilty  of  a  misdemeanor.  [New  section, 
approved  March  28,  1901;  Stats.  1901,  p.  820;  in  effect  from  passage.] 
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626h.  Sale  or  possession  of  deer  pelts. 

Sec.  626b.  Every  person  who  buys,  sells,  offers  or  exposes  for  sale,  trans- 
ports or  carries,  or  has  in  his- possession,  the  skin,  pelt  or  hide  of  any  female 
deer,  or  spotted  fawn,  or  any  deer  hide  or  pelt  from  which  the  evidence  of  sex 
has  been  removed,  is  guilty  of  a  misdemeanor.  [New  section,  approved  March 
28,  1901;  Stats.  1901,  p.  820;  in  effect  from  passage.] 

6261.  Limit  of  deer  that  may  be  killed  in  one  season. 

Sec.  626i.  Every  person  who  takes,  kills,  or  destroys,  or  has  in  his  possession,, 
whether  taken  or  killed  in  the  state  of  California  or  shipped  into  the  state  from 
any  o*ther  state,  territory,  or  foreign  country,  more  than  three  deer,  during  any 
one  open  season,  is  guilty  of  a  misdemeanor.  [New  section,  approved  March  28,. 
1901;  Stats.  1901,  p.  820;  in  effect  from  passage.] 

626j.  Banning  or  trailing  deer  during  close  season. 

Sec.  626j.  Every  person  who,  controlling  or  having  in  his  possession  any 
deerhounds,  foxhounds,  greyhounds,  or  any  other  kind  of  dog,  willfully  suffers,, 
permits,  or  allows  any  of  said  dogs  to  run,  track,  or  trail  any  deer  during  the- 
time  when  it  is  unlawful  to  kill  the  same,  is  guilty  of  a  misdemeanor.  [New 
section,  approved  March  28,  1901 ;  Stats.  1901,  p.  820;  in  effect  from  passage.]. 

626k.  Sale  of  certain  game  prohibited. 

Sec.  626k.  Every  person  who  buys,  sells,  offers,  or  exposes  for  sale,  barter 
or  trade,  any  quail,  partridge,  pheasant,  grouse,  sage  hen,  ibis,  or  plover,  or  any 
deer  meat,  whether  taken  or  killed  in  the  state  of  California,  or  shipped  into- 
the  state  from  any  other  state,  territory,  or  foreign  country,  is  guilty  of  a  mis- 
demeanor. [New  section,  approved  March  28,  1901;  Stats.  1901,  p.  820;  ia 
effect  from  passage.] 
See  sec.  626f. 

6261.  Live  animals  for  certain  purposes. 

Sec.  6261-  Nothing  in  this  act  shall  be  held  to  prohibit  the  possession  for 
scientific  purposes,  or  the  taking  alive  for  the  purpose  of  propagation,  any  of 
the  animals  or  birds  mentioned  in  this  section;  provided,  permission  to  take 
and  possess  said  birds  or  animals  for  said  purposes  shall  have  been  first  obtained 
in  writing  from  the  game  commissioner  or  the  state  board  of  fish  commis- 
sioners, and  said  permission  shall  accompany  the  shipment  of  said  birds  or 
animals,  and  shall  ^exempt  them  fi'om  seizure  while  passing  through  any  part  of 
the  state.  [New  section,  approved  March  28, 1901;  Stats.  1901,  p.  821;  in  effect 
from  passage.] 

626m.  Night-time  hunting. 

Sec.  626m.  Every  person  who,  at  any  time,  between  one-half  hour  after  sun- 
down and  one-half  hour  before  sunrise  of  the  following  day,  hunts,  pursues,, 
takes,  kills,  or  destroys,  any  of  the  birds  mentioned  in  this  chapter,  is  guilty  of 
a  misdemeanor.  [New  section,  approved  March  28,  1901;  Stats.  1901*,  p.  821; 
in  effect  from  passage.] 

627.  Trespass  a  misdemeanor. 

Sec.  627.     Every  person  who  upon  any  inclosed  or  cultivated  grounds,  which 
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is  private  property,  and  where  signs  are  displayed  not  less  than  three  to  the 
mile,  along  all  exterior  boundaries  thereof,  forbidding  such  shooting  or  hunt- 
ing, hunts,  pursues,  takes,  kills,  or  destroys,  any  quail,  partridge,  pheasant, 
grouse,  dove,  wild  duck,  snipe,  curlew,  ibis,  or  plover,  or  any  deer,  without 
permission  first  obtained  from  the  owner  or  person  in  possession  of  such  ground, 
or  who  maliciously  tears  down,  mutilates,  or  destroys  any  sign,  signboard,  or 
other  notice  forbidding  shooting  on  private  property,  is  guilty  of  a  misdemeanor. 
[New  section,  approved  March  28,  1901;  Stats.  1901,  p.  821;  in  eJBEect  from 
passage.] 

627.  TTsing^  shotgnn  larger  than  number  ten  grange. 

Sec.  627.  Every  person  who  uses  a  shotgun  of  a  larger  caliber  than  that 
commonly  known  and  designated  as  a  number  ten  gauge,  is  guilty  of  a  misde- 
meanor. The  proof  of  the  possession  of  such  gun  in  the  field,  marsh,  bay,  lake,. 
or  stream,  is  prima  facie  evidence  of  its  illegal  use.  [Commissioners'  Amend- 
ment, approved  March  16,  1901;  took  effect  July  1,  1901.] 

The    remainder   of   this   section,  as  it  ber  in  any  possible  way;  and  an  indictmeut 

stood  before  amendment,  is  now  embraced  is  insufficient  which  merely  follows  the  Ian- 

in  section  627a.  guage  of    the    statute,  but  it  should    also 

This  section  does  not  make  it  a  mis-  show   the   purpose   of   the   use:   £x   parte 

demeanor  to  use  a  shotgun  of  larger  cali-  Peterson,  119  Cal.  578. 

627a.  TTnlawfnl  carrying  of  deer  and  other  game. 

Sec.  627a.  Every  railroad  company,  express  company,  transportation  com- 
pany, or  other  common  carrier,  its  officers,  agents,  and  servants,  and  any  other 
person  who  transports,  carries,  or  takes  out  of  this  state,  or  who  receives  for 
the  purpose  of  transporting  from  the  state,  any  deer,  deer  skin,  buck,  doe,  or 
fawn,  or  any  quail,  partridge,  pheasant,  grouse,  prairie  chicken,  dove,  or  wild 
duck,  except  for  the  purpose  of  propagation,  under  a  permit,  in  writing,  first 
obtained  from  the  board  of  fish  commissioners  of  the  state  of  California,  is 
guilty  of  a  misdemeanor.  [Commissioners'  Amendment,  approved  March  16, 
1901;  took  effect  July  1,  1901.] 

See  note  to  preceding  section. 

627a.  Transportation  companies. 

Sec.  627a.  Every  railroad  company,  express  company,  transportation  com- 
pany, or  other  common  carrier,  its  officers,  agents  and  servants,  and  every  other 
person  who  transports,  carries  or  takes  out  of  this  state,  or  who  receives  for  the 
purpose  of  transporting  from  the  state,  any  deer,  deer  skin,  buck,  doe  or  fawn, 
or  any  quail,  partridge,  pheasant,  grouse,  prairie  chicken,  dove,  wild  pigeon,  or 
any  wild  duck,«rail,  snipe,  ibis,  curlew,  or  plover,  except  for  the  purposes  of 
propagation,  or  who  transports,  carries  or  takes  from  the  state,  or  receives 
for  the  purpose  of  transportation  from  the  state,  any  such  animal  or  bird,  or 
any  part  of  the  carcass  thereof,  is  guilty  of  a  misdemeanor.  The  right  to 
transport  for  the  purposes  of  propagation,  or  for  scientific  purposes,  must  first 
be  obtained  by  permit  in  writing  from  the  game  commissioner  or  the  state 
board  of  fish  commissioners.     |  IN'ew  section,  approved  March  28,  1901;  Stats. 

1901,  p.  821;  in  effect  from  passage.] 
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627b.  Shipments  of  game  must  be  labeled,  etc. 

Sec.  627b.  Every  railroad  company,  steamship  company,  express  company, 
transportation  company,  transfer  company,  and  every  other  person,  who  ships, 
or  receives  for  shipment  or  transportation,  from  any  one  person,  during  any 
one  day,  more  than  twenty-five  quail,  partridge,  grouse  or  sage  hen,  snipe,  cur- 
lew, or  ibis,  or  more  than  fifty  doves,  or  more  than  twenty  rail,  or  more  than 
fifty  wild  ducks,  or  who  transports  any  of  said  birds  or  any  deer,  in  any  quantity, 
unless  such  birds  or  deer  are  at  all  times  in  open  view,  and  labeled  with  the 
name  and  residence  of  the  person  by  whom  they  are  shipped,  is  guilty  of  a 
misdemeanor.  [!N'ew  section,  approved  March  28,  1901;  Stats.  1901,  p.  822; 
in  effect  from  passage.] 

€28.  Sale  of  fish,  etc. 

Sec.  628.  Every  person  who,  between  the  thirty-first  day  of  May  and  the 
first  day  of  July,, buys,  sells,  takes,  catches  or  has  in  his  possession,  any  striped 
bass,  or  who,  between  the  first  day  of  January  and  the  first  day  of  July,  buys, 
sells,  takes,  catches  or  has  in  his  possession,  any  black  bass,  or,  who,  between 
the  first  day  of  April  and  the  fifteenth  day  of  August,  buys,  sells,  takes,  catches 
or  has  in  his  possession,  any  lobster  or  crawfish,  or,  who,  between  the  first 
day  of  May  and  the  first  day  of  September,  buys,  sells,  takes,  catches,  kiUs  or 
has  in  his  possession,  any  shrimp,  or,  who,  at  any  time,  buys,  sells,  takes,  catches, 
kills  or  has  in  his  possession,  any  striped  bass  of  less  than  one  pound  in  weight, 
or  any  lobster  or  crawfish  of  less  than  nine  and  one-half  inches  in  length, 
measured  from  one  extremity  to  the  other  exclusive  of  legs,  claws  or  feelers,  or 
any  sturgeon  or  any  egg-bearing  female  lobster,  or  any  female  crab,  or  any 
abalone  shells,  or  abalone  the  shell  of  which  shall  measure  less  than  fifteen 
inches  around  the  outer  edge  of  the  shell,  or,  who,  by  seine  or  other  means, 
<5atches  the  young  fish  of  any  species  and  does  not  immediately  return  the  same 
to  the  water  alive,  or,  who  buys,  sells,  or  offers  for  sale  or  has  in  his  possession, 
any  such  fish,  whether  fresh  or  dried,  or  who  catches,  takes,  kills  or  carries 
away  any  fish  from  any  pond  or  reservoir  belonging  to,  or  controlled  by,  the 
board  of  fish  commissioners,  or  any  person,  or  corporation,  without  the  consent 
of  the  owners  thereof,  which  pond  or  reservoir  has  been  stocked  with  fish,  or, 
wlio,  except  with  book  and  line,  takes,  catches  or  kills  any  black  bass  whatso- 
•ever,  or  any  kind  of  fish,  from  any  river  or  stream  upon  which  the  state,  or 
United  States  fish  hatchery  is  maintained,  is  guilty  of  a  misdemeanor,  and 
punishable  by  fine  not  less  than  twenty  dollars  nor  more  than  five  hundred 
ilollars,  or  by  imprisonment  in  the  county  jail,  not  less  than  ten  nor  more 
than  one  hundred  and  fifty  days,  or  by  both  such  fine  and  imp/isonment.  All 
fines  collected  for  any  violation  of  any  of  the  provisions  of  this  section  must 
be  paid  into  the  "fish  commission  fund.''  Nothing  in  this  section  prohibits  the 
United  States  fish  commission  and  the  fish  commission  of  this  state  from 
taking  at  all  times  such  fish  as  they  deem  necessary  for  the  purpose  of  artificial 
liatching.  It  is  no  defense  in  a  prosecution  for  a  violation  of  any  of  the  pro- 
visions of  this  section  that  the  fish  were  caught  or  taken  outside,  or  within,  this 
stiite.  [Amendment,  became  a  law  under  constitutional  provision  without  gov- 
-ernor's  approval,  February  27,  1901;  Stats.  1901,  pp.  54-56.] 
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« 

629.  Having  screens  in  fishing. 

Sec.  629.  Any  person,  company,  or  corporation  owning,  in  whole  or  in  part, 
or  leasing,  operating,  or  having  in  charge,  aily  millrace,  irrigating  ditch,  pipe, 
flume,  or  canal,  taking  or  receiving  its  water  from  any  river,  creek,  stream,  or 
lake,  in  which  fish  have  been  placed  or  may  exist,  must  put,  or  cause  to  be 
placed  and  maintained  over  the  inlet  of  such  pipe,  flume,  ditch,  canal,  or  millrace, 
a  wire  screen  of  such  construction  and  flneness,  strength  and  quality,  as  will 
prevent  any  such  fish  from  entering  such  ditch,  pipe,  flume,  canal,  or  millrace, 
when  required  to  do  so  by  the  fish  commissioners.  Any  person,  company,  or 
corporation  violating  the  provisions  of  this  section,  or  that  neglects  or  refuses 
to  put  up  or  maintain  such  screen,  is  guilty  of  a  misdemeanor,  and  is  punishable 
by  a  fine  of  not  less  than  ten  nor  more  than  one  hundred  dollars  and  may  be 
imprisoned  at  the  rate  of  two  dollars  per  day  until  such  fme  is  paid  or  satisfied. 
The  continuance  from  day  to  day  of  such  neglect  or  refusal,  after  notification 
in  writing  by  the  fish  commissioners,  constitutes  a  separate  ofiEense  for  each  day. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took,  ejffect  July  1, 
1901.] 

630.  Use  of  phosphorous  on  land  in  certain  counties  prohibited. 

[Section  630  vras  repealed  March  31, 1897;  Stats.  1897,  c.  230.] 

631.  Netting,  trapping,  etc.,  of  birds. 

Sec.  631.  Every  person  who  takes,  kills,  or  destroys,  by  the  use  of  any  net, 
f  pound,  cage,  trap,  set  line  or  wire,  any  quail,  partridge,  grouse,  wild  duck,  cur- 
lew, or  ibis,  or  who  transports,  buys,  sells  or  gives  away,  offers  or  exposes  for 
sale,  or  lias  in  his  possession,  any  of  the  said  birds  that  have  been  taken,  killed,  or 
captured  by  the  use  of  any  net,  pound,  cage,  trap,  set  line  or  wire,  whether  taken 
in  the  state  of  California,  or  shipped  into  the  state  from  any  other  state,  terri- 
tory, or  foreign  country,  is  guilty  of  a  misdemeanor;  provided,  that  the  same 
may  be  taken  for  purposes  of  propagation  or  for  scientific  purposes,  written 
permission  having  first  been  obtained  from  the  game  commissioner  or  the  state 
board  of  fish  commissioners.  [New  section,  approved  March  28,  1901;  Stats. 
1901,  p.  822;  in  effect  from  passage.] 

631a.  Penalty  for  violations  of  provisions  of  this  act. 

Sec.  631a.  Every  person  found  guilty  of  a  violation  of  any  of  the  provisions  of 
sections  six  hundred  and  twenty-six,  six  hundred  and  twenty-six  a,  six  hundred 
and  twenty-six  b,  six  hundred  and  twenty-six  c,  six  hundred  and  twenty-six  d, 
six  hundred  and  twenty-six  e,  six  hundred  and  twenty-six  f,  six  hundred  and 
twenty-six  g,  six  hundred  and  twenty-six  h,  six  hundred  and  twenty-six  i,  six 
hundred  and  twenty-six  j,  six  hundred  and  twenty-six  k,  six  hundred  and  twenty- 
six  m,  sections  six  hundred  and  twenty-seven,  six  hundred  and  twenty-seven  a, 
six  hundred  and  twenty-seven  b,  and  section  six  hundred  and  thirty-one,  must 
be  fined  in  a  sum  not  less  than  t\^'enty-five  dollars,  nor  more  than  five  hundred 
dollars,  or  imprisonment  in  the  county  jail,  of  the  county  in  which  the  convic- 
tion shall  be  had,  not  less  than  twenty-five  days  nor  more  than  one  hundro^i 
and  fifty  days,  or  by  both  such  fine  and  imprisonment.     [Xew  section,  approveJ 

March  28,  1901;  Stats.  1901,  p.  822;  in  effect  from  passage.] 
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'631b.  Disposition  of  money  from  fines. 

Sec.  631b.  All  fines  paid  or  collected  for  the  violation  of  any  of  the  provisions 
of  sections  six  hundred  and  twenty-six,  six  hundred  and  twenty-six  a,  six  hun- 
dred and  twenty-six  b,  six  hundred  and  twenty-six  c,  six  hundred  and  twenty- 
six  d,  six  hundred  and  twenty-six  e,  six  hundred  and  twenty-six  f,  six  hundred 
and  twenty-six  g,  six  hundred  and  twenty-six  h,  six  hundred  and  twentj-six  i, 
six  hundred  and  twenty-six  j,  six  hundred  and  twenty-six  k,  six  hundred  and 
twenty-six  m,  six  hundred  and  twenty-seven,  six  hundred  and  twenty-seven  a, 
six  hundred  and  twenty-seven  b,  and  six  hundred  and  thirty-one,  of  this  chapter, 
must  be  paid  by  the  court  in  which  tlie  conviction  shall  be  had  into  the  state 
treasury  to  the  credit  of  the  game  preservation  fund,  which  fund  is  hereby  cre- 
ated, and  the  moneys  in  said  fund  shall  be  applied  to  the  payment  of  claims 
approved  by  the  game  commissioner  or  the  state  board  of  fish  commissioners 
for  the  expense  of  protecting,  restoring  and  introducing  game  into  the  state 
and  to  the  payment  of  the  expenses  incurred  in  the  prosecution  of  offenders 
Against  the  provisions  of  the  above-named  sections.  [New  section,  approved 
March  28, 1901;  Stats.  1901,  p.  822;  in  effect  from  passage.] 

632.  Takings  trout  by  nets,  etc.,  prohibited. 

Sec.  632.  Every  person  who,  between  the  first  day  of  November  in  any  year 
and  the  first  day  of  April  of  the  year  following,  buys,  sells,  takes,  catches,  kills 
or  has  in  his  possession,  any  variety  of  trout,  except  steelhead  trout  (Salmo 
gairdneri),  or,  who,  between  the  first  day  of  February  and  the  first  day  of  April, 
buys,  sells,  takes,  catches  or  has  in  his  possession,  any  steelhead  trout  (Salmo 
gairdneri),  or,  who,  between  the  first  day  of  November  and  the  first  day  of 
April  of  the  year  following,  takes,  kills,  or  catches,  any  steelhead  trout  above 
tide  w^ater,  or,  who,  at  any  time,  buys,  sells,  or  offers  for  sale,  any  trout  of  less 
than  one-half  pound  weight,  or  takes  or  catches  any  trout  except  with  hook  and 
line  is  guilty  of  a  misdemeanor;  provided,  however,  that  steelhead  trout  (Salmo 
gairdneri)  may  be  taken  in  tide  water  between  the  first  day  of  April  and  the 
first  day  of  February  of  the  following  year,  with  la^vful  nets,  and  a  lawful  net 
is  a  net  that  when  placed  in  the  water  is  unsecured  and  free  to  drift  with  the 
current,  or  tide,  and  the  meshes  of  which  are,  when  drawn  closely  together  and 
measured  inside  the  knot,  not  less  than  seven  and  one-half  inches  in  length. 
Every  person  found  guilty  of  any  violation  of  any  of  the  provisions  of  this  section 
must  be  fined  in  a  sum  not  less  than  twenty  dollars  or  be  imprisoned  in  the 
county  jail  in  the  county,  not  less  than  ten  days,  or  be  punished  by  both  such 
fine  and  imprisonment,  and  all  fines  collected  for  any  violation  of  any  of  the 
provisions  of  this  section,  must  be  paid  into  the  "fish  commission  fund.'' 
Nothing  in  this  section  prohibits  the  United  States  fish  commission  and  the 
fish  commission  of  this  state  from  taking  at  all  times,  such  trout  as  they  may 
deem  necessary  for  the  purpose  of  propagation.  [Amendment,  became  a  law 
under  constitutional  provision  without  governor's  approval,  February  27,  1901; 
Stats.  1901,  pp.  54-56.] 

633.  Sale,  taking  or  possession  of  trout. 

[Section  633  was  repealed  March  31,.  1897;  Stats.  1897,  c.  230.] 
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'634.  Taking,  sale,  or  possession  of  salmon,  when  prohibited. 

Sec.  634.  Every  person  who,  between  the  tenth  day  of  September  and  the 
-sixteenth  day  of  October  of  each  year,  takes  or  catches,  buys,  sells,  offers  or  ex- 
poses for  sale,  or  has  in  his  possession  any  fresh  salmon;  every  person  who,  be- 
tween the  fifteenth  day  of  October  and  the  fift-eenth  day  of  !N'ovember  of  each 
year,  takes  or  catches  any  salmon  above  tide  water;  every  person  who  shall  set 
or  draw,  or  assist  in  setting  or  drawing,  any  net  or  seine  for  the  purpose  of  tak- 
ing or  catching  salmon,  shad,  striped  bass,  or  sturgeon,  in  any  of  the  waters  of 
the  state,  at  any  time  between  sunrise  of  each  Saturday  and  sunset  of  the  follow- 
ing Sunday;  every  person  who,  for  the  purpose  of  catching  salmon,  shad,  striped 
bass  or  sturgeon,  in  any  of  the  waters  of  the  state,  fish  with  or  use  any  seine  or 
net,  drag-net,  or  paranzella,  the  meshes  of  which  are,  when  drawn  closely 
together  and  measured  insidte  the  knot,  less  than  seven  and  one-half  inches 
in  length,  is  guilty  of  a  misdemeanor,  and  is  punishable  by  a  fine  not  less 
than  two  hundred  dollars,  or  by  imprisonment  in  the  county  jail  in  which  the 
-conviction  shall  be  had,  not  less  than  one  hundred  and  fifty  days,  or  by  both 
such  fine  and  imprisonment,  and  all  the  fines  imposed  and  collected  for  any 
violations  of  the  provisions  of  this  section  shall  be  paid  into  the  "fish  commis- 
sion fnnd.^^  In  the  construction  and  meaning  of  this  section  the  limits  of 
tide  water  in  the  Sacramento  river  shall  be  deemed  to  extend  from  its  mouth 
to  the  city  of  Sacramento;  in  the  Sau  Joaquin  river,  from  its  mouth  to  the 
Southern  Pacific  railroad  bridge  near  Lathrop,  in  San  Joaquin  county;  in  Eel 
river,  in  Humboldt  county  from  its  mouth  to  east  ierry,  above  the  town  of 
Fortuna;  in  the  Klamath  river,  to  a  point  on  the  river  north  of  the  residence 
of  James  McGarvey;  in  Smith  river,  in  Del  Norte  county,  from  its  mouth  to 
Higgina  ferry.  Nothing  in  this  section  shall  prohibit  the  United  States  fish 
commission  and  the  fish  commission  of  this  state,  from  taking  at  all  times, 
such  fish  as  they  deem  necessary  for  the  purposes  of  artificial  hatching.  It 
shall  be  no  defense  in  a  prosecution  for  the  violation  of  any  of  the  provisions 
of  this  section  that  the  fish  were  caught  or  taken  outside  or  within  this  state. 
[Conflicting  acts  repealed;  amendment,  approved  February  25, 1897;  Stats.  1897, 
p.  20;  took  effect  from  passage.] 

Disposition  of  fines:  See  People  y.  Dob-  Salmon  catching  on  Eel  river:  See 
bina.  73  Cal.  257.  Heckman  v.  Swett,  107  Cal.  276. 

635.  Use  of  explosive  substances  in  fishing  prohibited. 

Sec.  635.  Every  person  who  places  or  causes  to  be  placed  in  any  of  the 
waters  of  this  state,  dynamite,  gunpowder,  or  other  explosive  compound,  for  the 
purpose  of  killing  or  taking  fish,  or  who  takes,  procures,  kills  or  destroys  any  fish 
of  any  kind  by  means  of  explosives;  or  who  places  or  allows  to  pass,  or  who 
places  where  it  can  pass,  into  any  of  the  waters  of  this  state,  any  lime,  gas,  tar, 
cocculus  indicus,  slag,  sawdust,  shavings,  slabs,  edgings,  mill  or  factory  refuse, 
or  any  substance  deleterious  to  fish,  is  guilty  of  a  misdemeanor,  and  is  punish- 
able by  a  fine  of  not  less  than  two  hundred  and  fifty  dollars,  or  by  imprisonment 
in  the  county  jail  in  the  county,  not  less  than  one  hundred  and  fifty  days,  or  by 
both  such  fine  and  imprisonment.  [Amendment,  became  a  law  under  constitu- 
tional provision  without  governor's  approval,  February  27,  1901;  Stats.  1901, 
pp.  54-56.] 
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636.  Setting  net,  trap,  etc.,  for  fish. 

Sec.  636.  Every  person  who  shall  cast,  extend,  or  set  any  seine  or  neit  of  any 
kind,  for  the  catching  of  any  fish  in  any  river,  stream,  or  slough  of  this  state, 
which  shall  extend  more  than  one-thii*d  across  the  width  of  said  river,  stream, 
or  slough,  art:  the  time  and  place  of  such  fishing;  every  person  who  shall  cast, 
extend,  set,  use,  or  continue,  or  who  shall  assist  in  casting,  extending,  using,  or 
continuing  "Chinese  shrimp  or  hag  nei,'^  or  a  net  of  similar  character,  for  the 
catching  of  fish  in  the  w^aters  of  this  state;  every  person  who  shall  cast,  extend, 
set,  use,  or  continue,  or  have  in  his  possession,  or  who  shall  assist  in  casting,  ex- 
tending, or  using  "Chinese  sturgeon  lines,'^  or  lines  of  a  similar  character;  every 
person  who  shall  set,  use,  or  continue,  or  shall  assist  in  setting,  using,  or  con- 
tinuing any  pound,  weir,  set-net,  trap,  or  any  other  fixed  or  permanent  contriv- 
ance  for  catching  fish  in  the  waters  of  this  state — and  every  net  shall  be  con- 
sidered a  set-net  that  is  secured  in  any  way  and  not  free  to  drift  with  the  current 
or  tide — is  guilty  of  a  misdemeanor,  and  is  punishable  by  a  fine  of  not  less  than 
one  hundred  dollars,  or  by  imprisonment  in  the  county  jail  in  the  county  in 
which  the  conviction  shall  be  had,  not  less  than  fifty  days,  or  by  both  such  fine 
pnd  imprisonment;  and  all  the  fines  imposed  and  collected  for  any  violation  of 
any  of  the  provisions  of  this  section  shall  be  paid  into  the  "fish  commissioners' 
fund/^  [Conflicting  acts  repealed;  amendment,  approved  March  31,  1897; 
Stats.  1897,  p.  349;  took  effect  from  passage.] 

See  note  to  sec.  634.  the  arbitrary  seizure    and    destruction    or 

Construction.— This  section  is  not  to  be  sale  of  the  property  of  the  offender,  with- 

construed  with  section  19,  as  fixing  a  mini-  out  judicial    proceeding    for  its  condemna- 

mum    punishment    in    this    section  and  a  tion,  and  without  notice  to  the  owner,  was 

maximum  punishment  in  section  19:  People  declared  unconstitutional  and  void:  leck  y. 

v.  Tom  Nop,  124  Cal.  150.  Anderson,  57  Cal.  251;  40  Am.  Rep.  115. 

Minimum  punishment.— Punishment  un-        Jurisdiction.— Justice's  court  has  no  ju- 

der  this  section  may  be  adjudged  at  any-  risdiction,  since  the  punishment  permissible 

thing  not  le&s  than  the  minimum:  People  v.  under  thds  section  may  be  greater  than  the 

Tom  Nop,  124  Cal.  150.  limit  of  that  court's  jurisdiction:  Ex  parte 

Former    section    unconstitutional.— So  Auear,  114  Cal.  370. 
much  of  the  section  as  formerly  authorized 

636a.  Nets,  seines,  etc.,  public  nuisance. 

Sec.  636a.  Any  net,  seine,  drag-net,  paranzella,  or  set-net  nsed  for  taking  or 
catching  fish,  which  shall  be  used  or  maintained  in  any  of  the  waters  of  this 
state  in  violation  of  any  existing  or  hereafter  enacted  statutes  or  laws  of  this 
state  for  the  protection  of  fish,  is  hereby  declared  to  be  a  public  nuisance,  and  it 
is  the  duty  of  eyery  peace  officer  to  seize  and  keep  the  same  and  report  such 
seizure  to  the  board  of  fish  commissioners  of  the  state.  Thereupon  said  board 
must  commence  proceedings  in  the  superior  court  of  the  county  or  city  and 
county  in  w  iiich  the  same  shall  be  seized,  by  filing  a  petition  in  said  court,  ask- 
ing for  a  judgment  forfeiting  such  net,  seine,  drag-net,  paranzella,  or  set-net  so 
seized,  and  ordering  the  destruction  thereof.  Upon  the  filing  of  such  petition, 
it  is  the  duty  of  the  clerk  of  said  court  to  fix  a  time  for  the  hearing  thereof 
and  to  cause  notices  to  be  posted  for  the  space  of  fourteen  days  in  at  least  three 
public  places  in  the  town,  city,  or  city  and  county,  where  the  court  is  held,  setting 
forth  the  substance  of  such  petition  and  the  time  and  place  fixed  for  its  hearing, 
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and  if  at  the  time  fixed  for  such  hearing,  no  person  appears  and  claims  such  net, 
seine,  drag-net,  paranzella,  or  set-net,  the  court  must  proceed  to  hear  and 
determine  said  proceeding  according  to  law,  and  upon  proof  that  the  said  net, 
seine,  drag-net,  paranzella,  or  set-net  was  used  in  violation  of  law,  must  order 
the  same  to  be  forfeited  and  destroyed.  [Amendment,  became  a  law  under  con- 
stitutional provision  without  governor's  approval,  February  27,  1901;  Stats. 
1901,  pp.  54-56.]     • 

637.  Fishways  and  ladders,  penalties  for  not  keeping. 

Sec.  637.  Every  owner  of  a  dam  or  other  obstruction  in  any  ninning  water 
of  this  state  who,  after  being  notified  by  the  fish  commissioners  to  construct  a 
fish-ladder  on  or  to  repair  a  fish-ladder  already  constructed  on  such  dam  or 
ether  obstruction  according  to  the  plans  of  the  fish  commissioners,  fails  to 
construct  or  repair  such  fish-ladder  within  thirty  days  after  such  notice,  is  guilty 
of  a  misdemeanor  and  punisliable  by  a  fine  of  not  less  than  fifty  nor  more  than 
two  hundred  dollars,  or  by  imprisonment  in  the  county  jail  for  not  less  than 
twenty-five  nor  more  than  one  hundred  days.  One-half  of  all  moneys  collected 
as  fines  for  violation  of  the  provisions  of  this  chapter  must  be  paid  to  the 
informer,  and  the  other  half  to  the  state  board  of  fish  commissioners,  to  be  by 
it  used  for  the  purposes,  and  in  conformity  with,  "An  act  to  authorize  the 
state  board  of  fish  commissioners  to  import  game  birds  into  this  state  for  prop- 
agation," approved  March  sixteenth,  eighteen  hundred  and  ninety-nine.  [Com- 
missioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

Conviction  under  this  section  and  insufficient  petition  for  certiorari  to  the  jus- 
tice's court:  Taylor  v.  Hughes,  62  Cal.  38. 

637a.  Destroying,  injuring,  or  obstructing  fishways  or  fish-ladders. 

Sec.  637a.  Every  person  who  willfully  or  knowingly  destroys,  injures,  or 
obstructs  any  fishway  or  fish-ladder,  or  who,  at  any  time,  takes  or  catches  any 
salmon,  shad,  or  other  migratory  trout  or  fish  except  by  hook  and  line  within 
three  hundred  feet  of  any  fishway  or  ladder  required  by  the  state  board  of  fish 
commissioners  to  be  provided  and  kept  open,  or  who  takes  or  catches  any  such 
fish  in  any  manner  within  fifty  feet  of  such  fishway  or  ladder,  is  guilty  of  a  mis- 
demeanor and  punishable  as  provided  in  the  preceding  section.  [Commission- 
ers' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

This   section    codifies  "section  3  of  the      tioii  and  regulation  of  fishwaj's":  Oommis- 
Statute  of  1880,  page  121,  for  the  construe-      siouers'  note. 

637a.  Destroying,  etc.,  meadow-larks. 

Sec.  637a.  Every  person  who  in  the  state  of  California  shall  at  any  time  hunt, 
shoot,  shoot  at,  pursue,  take,  kill,  or  destroy,  buy,  sell,  give  away,  or  have  in 
his  possession,  except  upon  a  written  permit  from  the  board  of  fish  commissioners 
of  the  state  of  California  for  the  purpose  of  propagation  or  for  educational  or 
scientific  purposes,  any  meadow-lark  or  any  part  of  the  skin,  skins*  or  plumage 
thereof,  or  who  shall  rob  the  nest  or  take  or  destroy  the  eggs  of  any  meadow- 
lark,  shall  be  guilty  of  a  misdemeanor;  provided,  that  nothing  in  this  section 
shall  prohibit  the  killing  of  a  meadow-lark  by  the  owner  or  tenant  of  any  prem- 
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ises  where  such  bird  is  found  destroying  berries,  fruits,  or  crops,  growing  on  such 
premises.  [Amendment,  approved  March  23,  1901;  Stats.  1901,  p.  573;  took 
efEect  immediately.] 

CHAPTER  IL 

OF  OTHER  MISCELLANEOUS   OFFENSES.      ' 

6ec.  638.    Neglect  or  postponement  of  telegraphic  or  telephonic  message. 

Sec.  639.    Employee  using  information  from  telegraphic  or  telephonic  message. 

Sec.  640.    Clandestinely  learning  the  contents  of  a  telegraphic  or  telephonic  message. 

Sec.  641.    Bribing    telegraph  or  telephone  agent,  operator,  or  employee. 

Sec.  642.  Unlawfully  collecting  for  wharfage  or  dockage,  etc.,  from  lands  under  con- 
trol of  public  officers. 

Sec.  643.    Violations  of  police  regulations  of  San  Francisco  harbor. 

Sec.  t>14.    Enticing  seamen  to  desert. 

Sec.  645.    Harboring  deserting  seamen. 

Sec.  646.    Aiding  apprentices  to  run  away  or  harboring  them. 

Sec.  647.    Vagrants. 

Sec.  648.    Issuing  or  circulating  paper  money. 

Sec.  649.    Officers  of  fire  department  issuing  false  certificates. 

Sec.  650.    Sending  letters  threatening  to  expose  another. 

Sec.  651.    Hequiring  wards  or  apprentices   to  work  more  than  eight  hours. 

Sec.  652.    National  Quard,  failure  to  attend  parade. 

Sec.  653.    Members  of  National  Guard,  insubordination  of. 

Sec.  653a.  Appraiser  accepting  fees  not  allowed. 

Sec.  653b.  Abuse  of  school  teachers. 

Sec.  653c.  Intoxication  by  officer  while  in  discharge  of  his  duties. 

Sec.  653d.  Desecrating  the  flag  of  the  United  States. 

Sec.  653e.  Causing  enfployees  to  work  more  than  six  days  in  seven. 

Sec.  663f.  Kequiring  employees  on  public  works  to  work  more  than  eight  hours  in 
one  day. 

Sec.  653g.  Keeping  part  of  wages  due  to  laborers  on  public  works. 

Sec.  653h.  Violation  of  certain  laws  by  members  of  legislative  bodies. 

638.  Neglect  or  postponement  of  telegraphic  or  telephonic  message. 

See.  638.  Eveiy  agent,  operator,  or  employee  of  any  telegraph  or  telephonef 
office,  who  wiillfiilly  refuses  or  neglect-s  to  send  any  message  received  at  such 
office  for  transmission,  or  willfully  postpones  the  same  out  of  its  order,  or  will- 
fully refuses  or  neglects  to  deliver  any  message  received  by  telegraph  or  tele- 
phone, is  guilty  of  a  misdemeanor.  Nothing  herein. contained  must  be  construed 
to  require  any  message  to  be  received,  transmitted,  or  delivered,  unless  the 
charges  thereon  have  been  paid  or  tendered,  nor  to  require  the  sending,  receiv- 
ing, or  delivery  of  any  message  counseling,  aiding,  abetting,  or  encouraging 
treason  against  the  government  of  the  United  States  or  of  this  state,  or  other 
resistance  to  the  lawful  authority,  or  any  message  calculated  to  further  any 
fraudulent  plan  or  purpose,  or  to  instigate  or  encourage  the  perpetration  of  any 
unlawful  act,  or  to  facilitate  the  escape  of  any  criminal  or  person  accjised  of 
crime.  [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 

Stats.  1S62,  p.  2S9,  sec.  4. 
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639.  Employee  using  information  from  telegraphic  or  telephonic  message. 

Sec.  639.  Every  agent,  operator,  or  employee  of  any  telegraph  or  telephone 
office,  who  in  any  way  uses  or  appropriates  any  information  derived  by  him  from 
any  private  message  passing  through  his  hands,  and  addressed  to  any  other 
person,  or  in  any  other  manner  acquired  by  him  by  reason  of  his  trust  as  such 
agent,  operator,  or  employee,  or  trades  or  speculates  upon  any  such  information 
so  obtained,  or  in  any  manner  turns,  or  attempts  to  turn,  the  same  to  his  own 
account,  profit,  or  advantage,  is  punishable  by  imprisonment  in  the  state  prison 
not  exceeding  five  years,  or  by  imprisonment  in  the  county  jail  not  exceeding  one 
year,  or  by  fine  not  exceeding  five  thousand  dollars,  or  by  bod:h  such  fine  and  im- 
prisonment. [Commissioners'  Amendment,  approved  March  16,  1901;  took 
effect  July  1,  1901.] 
Stats.  1862,  p.  289,  sec.  8,  modified. 

640.  Clandestinely  learning  the  contents  of  a  telegraphic  or  telephonic  message. 

Sec.  640.  Every  person  who,  by  means  of  any  machine,  instrument,  or  con- 
trivance, or  in  any  other  manner,  willfully  and  fraudulently  reads,  or  attempts 
to  read,  any  message,  or  to  learn  the  contents  thereof,  whilst  the  same  is  being 
sent  over  any  telegraph  or  telephone  line,  or  willfully  and  fraudulently,  or  clan- 
destinely, learns  or  attempts  to  learn  tie  contents  or  meaning  of  any  message, 
whUe  the  same  is  in  any  telegraph  or  telephone  office,  or  is  being  received  thereat 
or  sent  therefrom,  or  who  uses  or  attempts  to  use,  or  communicates  to  others, 
any. information  so  obtained,  is  punishable  as  provided  in  section  six  hundred 
and  thirty-nine.  [Commissioners'  Amendment,  approved  March  16,  1901;  took 
effect  July  1,  1901.] 

641.  Bribing  telegraph  or  telephone  agent,  operator,  or  employee. 

Sec.  641.  Every  person  who,  by  the  payment  or  promise  of  any  bribe,  in- 
ducement, or  reward,  procures  or  attempts  to  procure  any  telegraph  or  telephone 
agent,  operator,  or  employee  to  disclose  any  priyate  message,  or  the  contents, 
purport,  subslJance,  or  meaning  thereof,  or  offers  to  any  such  agent,  operator,  or 
employee  any  bribe,  compensation,  or  reward  for  the  disclosure  of  any  private 
information  received  by  him  by  reason  of  his  trust  as  such  agent,  operator,  or 
employee,  or  uses  or  attempts  to  use  any  such  information  so  obtained,  is  pun- 
ishable as  provided  in  section  six  hundred  and  thirty-nine.     [Commissioners' 

Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

"Stats.    1862,    p.  290,  sec.    7,    modified,      from  that  of  a  misdemeanor  to  that  of  a 
The  grade  of  punishment  provided  in  the      felony":  Commissioners'  note, 
three  preceding  sections  has  been  increased 

642.  Unlawfully  collecting  for  wharfage  or  dockage,  etc.,  from  lands  under 
control  of  public  officers. 

Sec.  642.     Every  person  who  collects  any  toll,  wharfage,  or  dockage,  or  lands, 

ships,  or  removes  any  property  upon  or  from  any  portion  of  the  waterfront  of 

any  port  or  harbor  in  this  state,  or  from  or  upon  any  wharf,  landing,  quay,  or 

pier  thereon,  when  the  same  is  under  the  control  of  any  board  or  officer,  without 

being  by  such  board  or  officer  authorized  so  to  do,  is  guilty  of  a  misdemeanor. 

[Commissioners*  Amendment,  approved  March  16,  1901;  took  effect  July  1, 

1901.] 
Stats.  1864,  p.  145,  sec.  11. 
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643.  Violations  of  police  reg^ilatioiis  of  San  Francisco  harbor. 

Sec.  643.  Every  person  who  violates  any  of  the  provisions  of  the  laws  of  this 
state  relating  to  sailor  boarding-houses  and  shipping  offices  in  San  Francisco, 
or  who  receives  any  gratuity  or  reward  other  than  as  therein  provided,  for  the 
performance  of  any  services  under  a  license  issued  pursuant  to  the  provisions 
of  such  laws,  is  guilty  of  a  misdemeanor. 

Stats.  1870,  p.  aw.  • 

644.  Enticing  seamen  to  desert. 

Sec.  644.  Every  person  who  entices  seamen  to  desert  from  any  vessel  lying 
in  the  waters  of  this  state,  and  on  board  of  which  they  have  shipped  for  a  term 
or  voyage  unexpired  at  the  time  of  such  enticement,  is  guilty  of  a  misdemeanor. 

Stats.  1853,  p.  186,  sec.  1. 

645.  Harboring  deserting  seamen. 

Sec.  645.  Every  person  who  harbors  or  secretes  any  seaman,  knowing  him  to 
be  shipped,  and  with  a  view  to  persuade  or  enable  him  to  desert,  is  guilty  of  a 
misdemeanor. 

Stats.  1853,  p.  186,  sec.  2. 

646.  Aiding  apprentices  to  run  away  or  harboring  them. 

Sec.  646.  Every  person  who  willfully  and  knowingly  aids,  assists,  or  encour- 
ages to  run  away,  or  who  harbors  or  conceals  any  person  bound  or  held  to  ser- 
vice or  labor,  is  guilty  of  a  misdemeanor. 

Stats.  1S58,  p.  137. 

647.  Vagrants. 

Sec.  647.  1.  Every  person,  except  an  Indian,  without  visible  means  of  living 
who  has  the  physical  ability  to  work,  and  who  does  not  seek  employment,  nor 
labor  when  employment  is  offered  him; 

2.  Every  healthy  beggar  who  solicits  alms  as' a  business; 

3.  Every  person  who  roams  about  from  place  to  place  without  any  lawful 
business; 

4.  Every  person  known  to  be  a  pickpocket,  thief,  burglar,  or  confidence  opera- 
tor, either  by  his  own  confession,  or  by  his  having  been  convicted  of  either  of 
such  offenses,  and  having  no  visible  or  lawful  means  of  support,  when  found 
loitering  around  any  steamboat  landing,  railroad  depot,  banking  institution, 
broker's  office,  place  of  public  amusement,  auction  room,  store,  shop,  or  crowded 
thoroughfare,  car,  or  omnibus,  or  at  any  public  gathering  or  assembly; 

5.  Every  idle  or  dissolute  person,  or  associate  of  known  thieves,  who  wanders 
about  the  streets  at  late  or  unusual  hours  of  the  night; 

6.  Every  person  who  lodges  in  any  bam,  shed,  fehop,  out-house,  vessel,  or 
place  other  than  such  as  is  kept  for  lodging  purposes,  without  the  permission  of 
the  owner  or  party  entitled  to  the  possession  thereof; 

7.  Every  lewd  or  dissolute  person  who  lives  in  and  about  houses  of  ill-fame ; 

8.  Every  person  who  acts  as  a  runner  or  capper  for  attorneys  in  and  about 

police  courts  or  city  prisons;  and, 
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9.  Every  common  prostitute  and  common  drunkard; 

Is  guilty  of  vagrancy,  and  punishable  by  imprisonment  in  the  county  jail  not 
exceeding  six  months.  [Commissioners'  Amendment,  approved  March  16,  1901; 
took  effect  July  1,  1901.] 

Stats.  1863,  p.  770,  sec.  1.  a  person  for  begging,  and  the  person  so  ar- 

Vagrancy:  See  38  Am.  St.  Rep.  613-646,  rested  is  justified    in    resisting:   People  v. 

note.  Denby,  108  Cal.  54.    Refusal  of  police  court 

Vagrancy. — This  section  makes  it  an  of-  to  grant  vagrant  a  jury  trial  is  merely  er- 

feiise  for  a  healthj'  beggar  to  solicit  alms  ror  to  be  corrected  on  appeal:  In  re  Fife, 

ns  a  business;  but  for  a  beggar  to  ask  as-  110    Cal.  8.    For    sufficient    indictment    in 

sihtance  on  one  occasion  does  not  make  him  case  of  vagrancy,  see  Ex  parte  McCarthy, 

ii  vagrant.    One  who  is  not  a  peace  officer  72  Cal.  385. 
has  no  right  to  arrest,  or  attempt  to  arrest,  ' 

648.  Issuing  or  circulating  paper  money. 

Sec.  648.  Every  person  who  makes,  issues,  or  puts  in  circulation  any  bill, 
cliock,  ticket,  certificate,  promissory  note,  or  the  paper  of  any  bank,  to  circu- 
late as  money,  except  as  authorized  by  the  laws  of  the  United  States,  for  the 
first  offense  is  guilty  of  a  misdemeanor,  and  for  each  and  every  subsequent  of- 
fense is  guilty  of  felony. 

Stats.  1855,  p.  128,  sees.  1,  2.       Compare,  also,  Civ.  Code,  sec.  356. 

649.  Officers  of  fire  department  issuing  false  certificates. 

Sec.  649.  Every  officer  of  a  fire  department  who  willfully  issues  or  causes  to 
be  issued  any  certificate  of  exemption  to  a  person  not  entitled  thereto  is  guilty 
of  a  misdemeanor. 

Stats.  1804,  p.  257,  sec.  7. 

650.  Sending  letters  tlireatening  to  expose  another. 

Sec.  650.  Every  person  who  knowingly  and  willfully  sends  or  delivers  to 
another  any  letter  or  writing,  whether  subscribed  or  not,  threatening  to  accuse 
him  or  another  of  a  crime,  or  to  expose  or  publish  any  of  his  failings  or  infirm- 
ities, is  guilty  of  a  misdemeanor. 

"This  is  founded  upon  part  of  section  110  relating  to  sending  threatening  letters  is  in- 
of  the  crimes  and  punishment  act:  Stats,  corporated  in  section  523,  ante,  chapter  VII, 
1850,  p.   220.    The  portion  of  that  section      relating  to  extortion":  Commissioners'  note. 

651.  Beqniring  wards  or  apprentices  to  work  more  than  eight  hours. 

Sec.  651.  Every  person  having  a  minor  child  under  his  control,  either  as  a 
ward  or  an  apprentice,  who,  except  in  vinicultural  or  horticultural  pursuits,  or 
in  domestic  or  household  occupations,  requires  such  child  to  labor  more  than 
eight  hours  in  any  one  day,  is  guilty  of  a  misdemeanor. 

Stats.  1868,  63. 

652.  National  Guard,  failure  to  attend  parade. 

Sec.  652.  Every  commissioned  officer  of  the  National  Guard  who  willfully 
fails  to  attend  any  parade  or  encampment,  and  every  member  of  the  National 
Guard  who  neglects  or  refuses  to  obey  the  lawful  command  of  his  superior  on 
any  day  of  parade  or  encampment,  or  to  perform  such  military  duty  as  may  be 
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lawfully  req[uired  of  him,  is  punishable  by  a  fine  of  not  less  than  five  nor  more 
than  one  hundred  dollars. 

Disobeying  orders:  Pol.  Oode,  sec.  1930.         Parades  and  drills:  Sees.  2018-2030. 

653.  Members  of  National  &iiard,  insubordination  of. 

Sec.  653.  Every  member  of  the  National  Guard  who,  when  duly  notified,  fails 
to  appear  at  a  parade,  or  who  disobeys  any  lawful  order,  or  who  uses  direspect- 
ful  language  toward  his  superior,  or  who  commits  any  act  of  insubordination, 
is  guilty  of  a  misdemeanor. 

653a.  Appraiser  accepting  fees  not  allowed. 

Sec.  653a.  Any  appraiser,  appointed  by  virtue  of  section  one  thousand  four 
hundred  and  forty-four  of  the  Code  of  Civil  Procedure,  who  accepts  any  fee, 
reward,  or  compensation  other  than  that  provided  for  by  law,  from  any  executor, 
administrator,  trustee,  legatee,  next  of  kin  or  heir  of  any  decedent,  or  from  any 
other  person,  is  guilty  of  a  misdemeanor.  [Commissioners^  Amendment,  ap- 
proved March  16,  1901 ;  took  effect  July  1, 1901.] 

653b.  Abuse  of  school  teachers. 

Sec.  653b.  Every  parent,  guardian,  or  other  person  who  upbraids,  insults,  or 
abuses  any  teacher  of  the  public  schools,  in  the  presence  or  hearing  of  a  pupil 
thereof,  is  guilty  of  a  misdemeanor.  [New  section,  approved  March  30,  1874; 
Amendments  1873-74,  435;  took  effect  July  1,  1874.] 

653c.  Intoxication  by  officer  while  in  the  discha]^  of  his  duties. 

Sec.  653c.  Any  state,  town,  village,  city,  or  county  ofl&cer  who  is  intoxicated 
while  in  the  discharge  of  the  duties  of  his  office,  and  by  reason  of  such  intoxi- 
cation is  disqualified  for  the  discharge  of,  or  neglects  his  duties,  is  guilty  of  a 
misdemeanor,  and  on  conviction  of  such  misdemeanor  forfeits  his  office.  [Com- 
missioners^ Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

This    section    codifies  "the    Statute  of  ISSO,  page  77,  relating  to  the  intoxication 
of  oflicers":  Commissioners*  note. 

653d.  Desecrating  the  flag  of  the  TTnited  States. 

Sec.  6r)3d.  Any  person  who  desecrates  the  flag  of  the  United  States  by  print- 
ing thereon  or  attaching  thereto  any  advertisement  of  any  nature  whatsoever,  is 
guilty  of  a  misdemeanor.  [Commissioners'  Amendment,  approved  March  IG, 
1901;  took  effect  July  1,  1901.] 

This    section    codifies  "the    Statute  of  ness  of  the  national  flag  or  emblem  for  any 

1809,  page  46,   prohibiting  the  desecration  commercial  purposes,  or  as  an  advertising 

of  the  flag  of  the  United  States":  Commis-  medium,    is    unconstitutional:    Huhstrat   v. 

sioners*  note.  People,  185  111.  133;  76  Am.  St.  Rep.  30. 

A  statute  prohibiting  the  use  of  a  like- 

653e.  Causing  employee  to  work  more  than  six  days  in  seven. 

Sec.  653e.  Every  employer  who  causes  his  employees,  or  any  of  them,  to 
work  more  than  six  days  in  seven,  except  in  a  case  of  emergency,  is  guilty  of  a 
misdemeanor,  whether  the  employee  is  engaged  by  the  day,  week,  month,  or  year; 

2G2 


Chap.  II.]  Of  Other  Miscellaneous  Offenses.  §§  653f-653h 

and  whether  the  work  performed  is  done  in  the  day  or  night  time.     [Commis- 
sioners^ Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

This    section    codifles  "the    Statute  of    1803,  page  54,  proyiding  for  a  day  of  rest 
from  labor":  CommiBsioners'  note. 

653f .  Seqniring  employees  on  public  works  to  work  more  than  eig^ht  honrs  in 
one  day. 
Sec.  653f.  Every  officer  of  this  state  or  of  any  political  division  thereof,  or 
any  person  acting  for  or  on  behalf  thereof,  and  any  contractor  or  subcontractor 
for  any  paxt  of  any  public  work  or  works  done  for  such  state  or  political  division, 
and  every  person,  corporation,  or  association  which  employs,  directs,  or  controls 
the  services  of  any  laborer,  workman,  or  mechanic  in  any  such  work,  who  re- 
quires them,  or  any  of  them,  to  labor  more  than  eight  hours  in  any  one  calendar 
day,  except  in  cases  of  extraordinary  emergency  caused  by  fire,  flood,  or  danger 
to  life  or  property,  and  except  work  upon  public  military  or  naval  defenses  in 
time  of  war,  is  guilty  of  a  misdemeanor.  [Commissioners'  Amendment,  ap- 
proved March  16,  1901;  took  effect  July  1,  1901.] 

This  section  codifles  "section  1  of  the      and  mechanics    upon    public  works":  Coin- 
Statute    of    1899,  page    149,  limiting    the      niissioners'  note, 
hours  of  daily  aervice  of  laborers,  workmen, 

663g.  Keeping  part  of  wages  due  to  laborers  on  pnblio  works. 

Sea  653g.  Every  person  who  employs  laborers  upon  public  works,  and  who 
takes,  keeps,  or  receives  any  part  or  portion  of  the  wages  due  to  any  such 
laborers  from  the  state  or  municipal  corporation  for  which  such  work  is  done, 
is  guilty  of  a  felony.  [Commissioners'  Amendment,  approved  March  16,  1901; 
took  effect  July  1,  1901.] 

This  section  codifles  "section  1  of  the   Statute  of  1871-72,  page  951,  to  protect  the 
wages  of  labor,  etc.":  Commissioners'  note. 

653h.  Violation  of  certain  laws  by  members  of  legislative  bodies. 

Sec.  653h.  Any  member  of  a  board  of  supervisors,  common  council,  or  other 
governing  or  legislative  body  of  any  county,  city,  or  town,  who,  by  his  vote, 
violates,  or  attempts  to  violate,  the  provisions  of  sections  four  hundred  and 
ninety-seven  a  and  four  hundred  and  ninety-seven  b  of  the  Civil  Code,  or  of  any 
of  such  provisions,  is  guilty  of  a  misdemeanor  and  also  of  malfeasance  in  office, 
and  mu&t  be  deprived  of  his  office  by  the  decree  of  a  court  of  competent  jurisdic- 
tion after  trial  and  conviction.  [Commissioners'  Amendment,  approved  March 
16, 1901;  took  effect  July  1, 1901.] 

This  section  codifles  "section  3  of  the      sale  of  street  railway  and  other  franchises": 
Statute  of  1897,  page  135,  providing  for  the      Commissioners'  note. 
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TITLE    XVI. 

GENERAL  PROVISIONS. 

Sec.  054.  Acts  made  punishable  by  different  provisioiM  of  this  code. 

Sec.  G55.  Acts    punishable    under   foreign  law. 

Sec.  G5G.  Foreign  conviction  or  acquittal. 

.  Sec.  057.  Contempt,  how  punishable. 

Sec.  658.  Mitigation  of  punishment  in  certain  cases. 

Sec.  6.^9.  Aiding  in  misdemeanor. 

Sec.  600.  Sending  letters,  when  deemed  complete. 

Sec.  061.  Removal  from  office  for  neglect  of  official  duty. 

Sec.  662.  Omission  to  perform  duty,  when  punishable. 

Sec.  003.  Attempts  to  commit  crimes,  when  punishable. 

Sec.  664.  Attempts  to  commit  crimes,  how  punishable. 

Sec.  605.  Restrictions  upon  the  preceding   sections. 

Sec.  606.  Second  offense,  how  punished  after  conviction  of  former  offense. 

Sec.  667.  Second  offenses,  how  punished  after  conviction  of  attempt  to  commit  a  state 

prison  offense. 

Sec.  668.  Foreign  conviction  for  former  offense. 

Sec.  669.  Second    term    of    imprisonment,   when  to  commence. 

Sec.  670.  When  term  of  imprisonment  commences,  etc. 

Sec.  671.  Imprisonment  for  life. 

Sec.  672.  Fine' may  be  added  to  imprisonment. 

Sec.  673.  Civil  rights  of  convict  suspended. 

Sec.  674.  Civil  death. 

Sec.  675.  Limitations  on  two  preceding  sections. 

Sec.  676.  Person  of  convict  protected. 

Sec.  677.  Forfeitures. 

Sec.  678.  Valuation  in  gold  coin. 

Sec.  079.  Coercion  or  compulsion  of  persons  seeking  employment. 

Sec.  079a.  Sale  of  convict-made  goods. 

Sec.  080.  Paying  wages  in  a  saloon. 

654.  Acts  made  punisliable  by  different  provisions  of  this  code. 

Sec.  054.  An  act  or  omission  which  is  made  punishable  in  different  ways  by 
different  provisions  of  -this  code  may  be  punished  under  either  of  such  pro- 
visions, but  in  no  case  can  it  be  punished  under  more  than  one;  an  acquittal  or 
conviction  and  sentence  under  either  one  bars  a  prosecution  for  the  same  act  or 
omission  under  any  other.  In  the  cases  specified  in  sections  six  hundred  and 
forty-eight,  six  hundred  and  sixty-seven,  and  six  hundred  and  sixty-eight,  the 
punishments  therein  prescribed  must  be  substituted  for  those  prescribed  for  a 
first  offense,  if  the  previous  conviction  is  charged  in  the  indictment  and  found 
by  the  jury. 

Increased  punishment:  Sees.  000,  note,         See  People  v.  Delaney,  49  Cal.  394. 
607,  note.  Once  in  jeopardy:  Sec.  687,  note. 

655.  Acts  punishable  under  foreign  law. 

Sec.  655.  An  act  or  omission  declared  punishable  by  this  code  is  not  less  so 
because  it  is  also  punishable  under  the  laws  of  another  state,  government,  or 
country,  unless  the  contrary  is  expressly  declared. 
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€66.  Foreign  conviction  or  acquittal. 

Sec.  656.  Whenever  on  the  trial  of  an  accused  person  it  appears  that  upon  a 
<;riminal  prosecution  under  the  laws  of  another  state,  government,  or  country, 
founded  upon  the  act  or  omission  in  respect  to  which  he  is  on  trial,  he  has  been 
acquitted  or  convicted,  it  is  a  sufficient  defense. 

Foreign    conviction   or   acquittal:  See,  upon  the   trial  in  this  state,  and  is  not  re- 

also,  sec.  G68.  stricted    to    cases  where    the    accused  was 

"This  section  is  intended  to  apply  in  cases  tried  abroad  under  the  same  charge*^  Com- 

where  the  foreign  acquittal    or    conviction  missioners*  note, 
took  place  in  respect  to  the  particular  act         Once  in 'Jeopardy:  Sec.  687,  note, 
or    omission    charged    against  tbie  accused         Juriadiction  of  crimes:  Sec.  777|  note. 

€57.  Contempt,  how  punishable. 

Sec.  657.  A  criminal  act  is  not  the  less  punishable  as  a  crime  because  it  is 
also  declared  to  be  punishable  as  a  contempt. 

Criminal  contempts:  See  sec.  166.  Rep.  167.    But  when  the  party  is  cited  for 
That  an  act  is  indictable    under    the  contempt  he  cannot  be  compelled  as  a  wit- 
penal  laws  does  not  deprive  a  court  of  the  ness  to  prove    the  contempt    and  thus  in- 
power  to  punish    such  act  as  a  contempt:  criminate    himself    as    to  the  crime:  In  re 
Bradley  v.  State,  111  Ga.  168;  78  Am.  St.  Nickell,  47  Kan.  734;  27  Am.  St.  Rep.  315. 

658.  Mitigation  of  punishment  in  certain  cases. 

Sec.  668.  When  it  appears,  at  the  time  of  passing  sentence  upon  a  person 
<:onvicted  upon  indictment,  that  such  person  has  already  paid  a  fine  or  suffered 
an  imprisonment  for  the  act  of  which  he  stands  convicted,  under  an  order  ad- 
judging it  a  contempt,  the  court  authorized  to  pass  sentence  may -mitigate  the 
punishment  to  be  imposed,  in  its  discretion. 

€59.  Aiding  in  misdemeanor. 

Sec.  659.  Whenever  an  act  is  declared  a  misdemeanor,  and  no  punishment 
for  counseling  or  aiding  in  the  commission  of  such  act  is  expressly  prescribed 
by  law,  every  person  who  counsels  or  aids  another  in  the  commission  of  such 
act  is  guilty  of  a  misdemeanor. 

Accessaries  defined:  Sec.  32.  Accessaries,  how  punished:  Sec.  33. 

660.  Sending  letters,  when  deemed  complete. 

Sec.  660.  In  the  various  cases  in  which  the  sending  of  a  letter  is  made  crim- 
inal by  this  code,  the  offense  is  deemed  complete  from  the  time  when  such 
letter  is  deposited  in  any  postoffice,  or  any  other  place,  or  delivered  to  any  per- 
son with  intent  that  it  shall  be  forwarded. 

Extortion:  Sec.  518,  note.  ter  into  the  postoffice  there  with  intent;,  that 

Threatening  letters. — Sending    with    in-  it  should  be  deliyered    to    the    prosecutor 

tent  to  extort  money:  Sec.  523.    In  the  case  elsewhere.    Had  it  never  been  delivered  the 

of  Rex  V.  Williams,  2  Camp.  506,  where  the  defendant's  offense   would    have    been  the 

indictment  was  for  sending  a  libelous  let-  same'*:  See  2  Wharton's  Criminal  Law,  8th 

ter,  the  court  said:  "There  was  a  sufficient  ed.,  sec.  1666a« 
publication  in  Middlesex  by  putting  the  let- 

661.  Bemoval  from  office  for  neglect  of  official  duty. 

Sec.  661.  In  addition  to  the  penalty  affixed  by  express  terms,  to  even'  neglect 
or  violation  of  official  duty  on  the  part  of  public  officers,  state,  county,  city,  or 
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townsliip,  where  it  is  not  so  expressly  provided,  they  may,  in  the  discretion  of 
the  court,  be  removed  from  office. 

662«  Omission  to  perform  duty,  when  punishable. 

Sec.  662.  No  person  is  punishable  for  an  omission  to  perform  an  act  where 
such  act  has  been  performed  by  another  person  acting  in  his  behalf  and  com- 
petent  by  law  to  perform  it. 

Indictable  omissionB:  Sec.  26,  in  note. 

663.  Attempts  to  commit  crimes,  when  punishable. 

Sec.  663.  Any  person  may  be  convicted  of  an  attempt  to  commit  a  crime,, 
although  it  appears  on  the  trial  that  the  crime  intended  or  attempted  was  per- 
petrated by  such  person  in  pursuance  of  such  attempt,  unless  the  court,  in  its 
discretion,  discharges  the  jury  and  directs  such  person  to  be  tried  for  such  crime^ 

Attempt  to  commit  crime:  See  20  Am.   St  Rep.  741-748,  note. 

664.  Attempts  to  commit  crimes,  how  punishable. 

Sec.  664.  Every  person  who  attempts  to  commit  any  crime,  but  fails  or  i» 
prevented  or  intercepted  in  the  perpetration  thereof,  is  punishable,  where  no 
provision  is  made  by  law  for  the  punishment  of  such  attempts,  as  follows: 

1.  If  the  offense  so  attempted  is  punishable  by  imprisonment  in  the  state 
prison  for  five  years  or  more,  or  by  imprisonment  in  a  county  jail,  the  person 
guilty  of  such  attempt  is  punishable  by  imprisonment  in  the  state  prison,  or  in 
a  county  jail,  as  the  case  may  be,  for  a  term  not  exceeding  one-half  the  longest 
term  of  imprisonment  prescribed  upon  a  conviction  of  the  offense  so  attempted; 

2.  If  the  offense  so  attempted  is  punishable  by  imprisonment  in  the  state 
prison  for  any  term  less  than  five  years,  the  person  guilty  of  such  attempt  is 
punishable  by  imprisonment  in  the  county  jail  for  not  more  than  one  year; 

3.  If  the  offense  so  attempted  is  punishable  by  a  fine,  the  offender  convicted 
of  such  attempt  is  punishable  by  a  fine  not  exceeding  one-half  the  largest  fine 
which  may  be  inlposed  upon  a  conviction  of  the  offense  so  attempted. 

4.  If  the  offense  so  attempted  is  punishable  by  imprisonment  and  by  a  fine, 
the  offender  convicted  of  such  attempt  may  be  punished  by  both  imprisonment 
and  fine,  not  exceeding  one-half  the  longest  term  of  imprisonment  and  one- 
half  the  largest  fine  which  may  be  imposed  upon  a  conviction  for  the  offense  so 
attempted. 

Attempts    to    oommit    crime:    See   the  a  railroad:  See  People  v.  Stites,  75  Cal.  570. 

construction  of  subdivisions  1  and  2  by  the  Attempt  to  commit  burglary:  See  People  t. 

supreipe  court  in  £x  parte  Hope,  59  Cal.  Murray,  67  Cal.  103.    Indictment  charging 

423.  attempt  to  commit  two  or  more  offenaeti: 

Attempt  to  commit  rape:  See  People  v.  See  People  v.  Milne,  60  Cal.  71. 
Gardner,  98  Cal.  127.    Attempt  to  obstruct 

665.  Bestrictions  upon  the  preceding  sections. 

Sec.  665.  The  last  two  sections  do  not  protect  a  person  who,  in  attempting 
unsuccessfully  to  commit  a  crime,  accomplishes  the  commission  of  another  and 
different  crime,  whether  greater  or  less  in  guilt,  from  suffering  the  punishment 
prescribed  by  law  for  the  crime  committed. 
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Crime   nnintentioiially   committed   in        Killing    one    person  while    trying  to  ^ 
perpetration  of  another:  See  21  Am.  Rep.     kill  another:  See  19  Am.  Eep.  4,  5,  note. 
257-265,  note. 

666.  Second  offense,  how  punished  after  conviction  of  former  offense. 

Sec.  666.  Every  person  who,  having  been  convicted  of  any  offense  punishable 
by  imprisonment  in  the  state  prison,  commits  any  crime  after  such  conviction, 
is  punishable  therefor,  as  follows: 

1.  If  the  offense  of  which  such  person  is  subsequently  convicted  is  such  that> 
upon  a  first  conviction,  an  offender  would  be  punishable  by  imprisonment  in 
the  state  prison  for  any  term  exceeding  five  years,  such  person  is  punishable  by 
imprisonment  in  the  state  prison  not  less  than  ten  years; 

2.  If  the  subsequent  offense  is  such  that,  upon  a  first  conviction,  the  offender 
would  be  punishable  by  imprisonment  in  the  state  prison  for  five  years,  or  any 
less  term,  then  the  person  convicted  of  such  subsequent  offense  is  punishable 
by  imprisonment  in  the  state  prison  not  exceeding  ten  years; 

3.  If  the  subsequent  conviction  is  for  petit  larceny,  or  any  attempt  to  com- 
mit  an  offense  which,  if  committed,  would  be  punishable  by  imprisonment  in 
the  state  prison  not  exceeding  five  years,  then  the  person  convicted  of  such 
subsequent  offense  is  punishable  by  imprisonment  in  the  state  prison  not  exceed- 
ing five  years. 


Statutes  imposing  heavier  penalty  for 
second  offense:  See  61  Am.  St.  Rep.  378- 
882,  note. 

Second  offense.~Subd.  1.  Conviction  of 
assault  to  rob,  having  been  previously  con- 
victed of  grand  larceny,  renders  defendant 
liable  to  imprisonment  for  his  natural  life, 
or  for  at  least  ten  years:  People  v.  Brooks, 
65  Cal.  295. 

Subd,  2.  A  defendant  convicted  of 
burglary  in  the  second  degree  and  of  a 
previous  conviction  of  grand  larceny  may 
be  sentenced  to  imprisonment  for  a  term  of 
ten  years:  People  v.  Brooks,  65  Cal.  300. 

Increased  punishment.— In  People  v. 
Stanley,  47  Cal.  113,  17  Am.  Rep.  401,  it 
was  held  that  to  subject  a  person  to  an  in- 
creased punishment  for  a  second  offense,  un- 
der this  section,  was  not  putting  him  twice 
in  jeopardy  for  the  same  offense.  Similar 
decisions  have  been  rendered  in  other  states 
under  like  statutes:  Rand  v.  Common- 
wealth, 9  Gratt.  743;  Ross'  Case,  2  Pick. 
170;  Plumbly  v.  Commonwealth,  2  Met.  413; 
see  sec.  667,  note.  At  the  session  of  the 
legislature  of  1880,  section  969,  which 
pointed  out  the  manner  that  a  former  con- 
viction should  be  pleaded,  was  repealed.  In 
People  V.  Johnson,  7  Pac.  0.  K  J.  168,  not- 
withstanding the  defendant  pleaded  guilty 
to  the  charge  of  former  conviction,  it  was 


held  proper  for  the  prosecution  to  ask  him 
on  cross-examination,  for  the  purpose  of  im- 
peaching him,  whether  he  had  not  been 
previously  convicted  of  such  offense.  In 
People  V.  Delany,  49  Cal.  394,  the  defend- 
ant pleaded  "guilty  of  the  offense  charged 
in  the  indictment,"  which  charged  the  of- 
fense of  petit  larceny  committed  after  a 
previous  conviction  for  petit  larceny,  and 
it  was  held  that  she  must  be  sentenced  for 
a  felony. 

Subd.  3.  A  conviction  of  petit  larceny 
and  a  former  conviction  for  grand  larceny 
subjects  a  party  to  be  punished  as  for  a  fel- 
ony: People  V.  King,  64  Cal.  338.  Convic- 
tion of  petit  larceny  after  previous  convic- 
tion of  petit  larceny:  People  v.  Carlton,  57 
Cal.  559. 

Constitutionality  of  such  legislation  as 
is  had  in  this  section  was  upheld  in  People 
V.  King,  04  Cal.  338;  citing  Ex  parte 
Gutierrez,  45  Cal.  429;  Plumbly  v.  Com- 
monwealth, 2  Met.  413.  See  note  to  next 
section. 

Previous  conviction,  duty  of  jury  to 
find  on:  See  sec.  1158,  post. 

Practice  on  confessing  previous  con- 
viction: Sees.  1093,  1158,  post. 

See  the  recent  cases  of  People  v. 
Thomap,  110  CaK  41;  People  v.  McNeill,  US 
Cal.  388;  People  v.  Kelly,  120  Cal.  271. 
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§§  667,  668  Penal  Code.  [Part  I, 

1567.  Second  offense,  how  punislied  after  conviction  of  attempt  to  commit  a 
state  prison  offense. 

Sec.  667.  Every  person  who,  having  been  convicted  of  petit  larceny,  or  of 
an  attempt  to  commit  an  offense  which,  if  perpetrated,  would  be  punishable  by 
imprisonment  in  the  state  prison,  commits  any  crime  after  such  conviction,  is 
punishable  as  follows: 

1.  If  the  subsequent  offense  is  such  that,  upon  a  first  conviction,  the  offender 
would  be  punishable  by  imprisonment  in  the  state  prison  for  life,  at  the  dis- 
cretion of  the  court,  such  person  is  punishable  by  imprisonment  in  such  prison 
during  life ; 

2.  If  the  subsequent  offense  is  such  that,  upon  a  first  conviction,  the  offender 
would  be  punishable  by  imprisonment  in  the  state  prison  for  any  term  less  than 
for  life,  such  person  is  punishable  by  imprisonment  in  such  prison  for  the  long- 
est term  prescribed,  upon  a  conviction  of  such  first  offense ; 

3.  If  the  subsequent  conviction  is  for  petit  larceny,  or  for  an  attempt  to  com- 
mit an  offense  which,  if  perpetrated,  would  be  punishable  by  imprisonment  in 
the  state  prison,  then  such  person  is  punishable  by  imprisonment  in  such  prison 
not  exceeding  five  years. 

Constitutionality.— In  Ex  parte  Gutier-  when  applied  to  the  case  of  the  prisoner." 
rez,  45  Cal.  432,  this  section  was  held  not  This  decision  was  followed  in  People  v. 
to  be  objectionable  as  an  ex  post  facto  law,  King,  64  Cal.  338.  In  a  prosecution  for 
because  the  first  offense  was  committed  be-  petit  larceny  under  an  information  which 
fore  the  section  was  adopted.  The  section  also  charges  the  defendant  with  prior  con- 
provides  for  the  punishment  of  certain  of-  victions  for  like  offenses,  when  the  defend- 
fen^es,  and  makes  the  degree  of  punish-  ant  on  his  arraignment  pleads  not  guilty  of 
went  dependent  upon  whether  the  person  the  offense  charged  in  the  information,  and 
has  ever  before  been  convicted  of  a  similar  voluntarily  confesses  the  prior  convictions, 
offense,  and  it  makes  no  difference  whether  and  the  jury  returns  a  verdict  finding  him 
such  first  offense  was  committed  prior  to  guilty  of  petit  larceny,  the  court  has  juris- 
the  adoption  of  the  law  or  not.  "By  the  diction  to  impose  a  sentence  as  upon  a  con- 
rule  announced  in  the  code,  any  person  in  viction  of  petit  larceny,  second  offense,  as 
the  situation  of  the  prisoner,  that  is,  any  provided  by  section  667  of  the  Penal  Code: 
person  who  had  already  been  convicted  of  Ex  parte  Young  Ah  Gow,  73  Cal.  438, 
the  offense  of  petit  larceny,  who  should  where  cases  interpreting  this  section  are  re- 
agnin,  and  subsequently  to  the  taking  effect  viewed. 

of  the  code,  commit  the  offense  of  petit  lar-  Challenges  accused  entitled  to.— Under 
ccny,  is  to  be  deemed  a  felon,  and  punished  this  and  the  following  sections  to  671,  in- 
by  imprisonment  m  the  state  prison.  The  elusive,  the  defendant  being  charged  with 
act  to  be  punished  is,  however,  only  that  robbery,  and  having  been  previously  con- 
act  done  by  the  prisoner  after  the  code  victed  of  petit  larceny,  he  was  entitled  to 
took  effect;  and  therefore,  in  no  sense  can  twenty  peremptory  challenges:  People  v. 
the  code  be  said  to  become  ex  post  facto  O'Neil,  61  Cal.  435. 

€6Q.  Foreign  conviction  for  former  offense. 

See.  668.  Every  person  who  has  been  convicted  in  any  other  state  govern- 
ment, or  country,  of  an  offense  which,  if  committed  within  this  state,  would  be 
punishable  by  the  laws  of  this  state  by  imprisonment  in  the  state  prison,  is 
punishable  for  any  subsequent  crime  committed  within  this  state  in  the  manner 
prescribed  in  the  last  two  sections,  and  to  the  same  extent  as  if  such  first  convic- 
tion had  taken  place  in  a  court  of  this  state. 

See,  also,  sec.  G5G. 
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Title  XVI.]  General  Provisions.  §§  669-673 

669.  Second  term  of  imprisonment,  when  to  commence. 
Sec.  669.  When  any  person  is  convicted  of  two  or  more  crimes  before  sen- 
tence has  been  pronounced  upon  him  for  either,  the  imprisonment  to  which  he 
is  sentenced  upon  the  second  or  other  subsequent  conviction  must  commence 
at  the  termination  of  the  first  term  of  imprisonment  to  which  he  shall  be  ad- 
judged, or  at  the  termination  of  the  second  or  other  subsequent  term  of  im- 
prisonment, as  the  case  may  be. 

Separate  convictions.— If  the  judgment  £x  parte  Kirby,  76  Cal.  514.  See  Ex  parte 
rendered  upon  second  conviction  omits  to  Green,  86  Cal.  427,  where  the  sentence  on 
contain  a  direction  that  the  term  of  impris-  the  second  conviction  was  affirmed  during^ 
j  onmont  shall  begin  at  the  termination  of  the  imprisonment  under  the  first  sentence, 
the  first  term,  the  rule  of  the  above  section  the  prisoner  was  not  entitled  to  be  dia- 
ls not  changed,  and  the  warden  of  the  charged  until  the  expiration  of  the  time  of 
prison  may  ascertain  from  the  records  which  the  second  term, 
is  the  first  and  which  the  second  sentence: 

670.  When  term  of  imprisonment  commences,  etc. 

Sec.  670.  The  term  of  imprisonment  fixed  by  the  judgment  in  a  criminal 
action  commences  to  run  only  upon  the  actual  delivery  of  the  defendant  at  the 
place  of  imprisonment,  and  if  thereafter,  during  such  term,  the  defendant  by 
any  legal  means  is  temporarily  released  from  such  imprisonment  and  subse- 
quently returned  thereto,  the  time  during  which  he  was  at  large  must  not  be 
computed  as  part  of  such  term. 

671.  Imprisonment  for  life. 

Sec.  671.  Whenever  any  person  is  declared  punishable  for  a  crime  by  im- 
prisonment in  the  state  prison  for  a  term  not  less  than  any  specified  number  of 
years,  and  no  limit  to  the  duration  of  such  imprisonment  is  declared,  the  court 
authorized  to  pronounce  judgment  upon  such  conviction  may,  in  its  discretion, 
sentence  such  offender  to  imprisonment  during  his  natural  life,  or  for  any  num- 
ber of  years  not  less  than  that  prescribed. 

Imprisonxuent  for  life.— See  application     larceny,  under  subdivision  1  of  section  666: 
of  this  section  to  a  conviction  of  assault  to      l*eople  v.  Brooks,  65  Cal.  295. 
rob  after  a    previous   conviction    of    grand        Imprisonment  for  life  for  robbery:  S^ 

People  V.  Winthrop,  118  Cal.  85. 

672.  Fine  may  be  added  to  imprisonment. 

Sec.  672.  Upon  a  conviction  for  any  crime  punishable  by  imprisonment  in 
any  jail  or  prison,  in  relation  to  which  no  fine  is  herein  prescribed,  the  court 
may  impose  a  fine  on  the  offender,  not  exceeding  two  hundred  dollars,  in  addi- 
tion to  the  imprisonment  prescribed. 

673.  Civil  rights  of  convict  suspended. 

Sec.  673.  A  sentence  of  imprisonment  in  a  state  prison  for  any  term  less 
than  for  life  suspends  all  the  civil  rights  of  the  person  so  sentenced,  and  for- 
feits all  public  offices  and  all  private  trusts,  authority,  or  power  during  such 
imprisonment. 

Civil   death   destroys   every   civil   rijrht      section:  Estate  of  Donnelly,  125  Cal.  417; 
not  expressly   saved   in  this  and   the   next      73  Am.  St.  Rep.  G2.  ^ 
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§§  674-678  Penal  Code.  [Part  I, 

674.  CivU  death. 

Sec.  674.  A  person  sentenced  to  imprisonment  in  the  state  prison  for  life  is 
thereafter  deemed  civilly  dead. 

Civil  death,  and  extent  to  which  recog-  not  entered    until    after    his  civil    death: 

nized  in  America:  See  6  Am.  St.  Rep.  379-  Coffee  t.  llaynes,  124  Cal.  99;  71  Am.  St 

383,  note.  Rep..  99.    A    convicted    felon  may  be  sued 

Civil  death  is  not  identical  with  physical  and  his  property  seised  by  his  creditors 
death,  and  a  life  sentence  does  not  inter-  after  conviction:  Davis  v.  Laning,  85  Tex. 
fere  with  the  disposition  of  the  convict's  39;  34  Am.  St.  Rep.  784. 
property  or  the  taking  of  it  to  pay  his  debts.  Inheritance.—One  sentenced  to  life  im- 
Hence,  a  court  may  enforce  execution  prisonment  prior  to  the  death  of  his  in- 
against  the  property  of  a  defendant  in  an  testate  father  cannot  share  in  the  distribu- 
action,  who  has  been  sentenced  for  life,  tion  of  the  latter's  estate:  Estate  of  Don- 
though  the  judgment  in  the  civil  action  was  neUy,  125  Cal.  417;  73  Am.  St.  Rep.  62. 

675.  Limitations  on  two  preceding  sections. 

Sec.  675.  The  provisions  of  the  last  two  preceding  sections  must  not  be  con- 
strued to  render  the  persons  therein  mentioned  incompetent  as  witnesses  upon 
the  trial  of  a  civil  or  criminal  action  or  proceeding,  or  incapable  of  making  and 
acknowledging  a  sale  or  conveyance  of  property.  [Commissioners'  Amendment, 
approved  March  16,  1901;  took  effect  July  1,  1901.] 

676.  Person  of  convict  protected. 

Sec.  676.  The  person  of  a  convict  sentenced  to  imprisonment  in  the  state 
prison  is  under  the  protection  of  the  law,  and  any  injury  to  his  person,  not 
authorized  by  law,  is  punishable  in  the  same  manner  as  if  he  was  not  convicted 
or  sentenced. 

677.  Forfeitures. 

Sec.  677.  No  conviction  of  any  person  for  crime  works  any  forfeiture  of  any 
property,  except  in  cases  in  which  a  forfeiture  is  expressly  imposed  by  law;  and 
all  forfeitures  to  the  people  of  this  state,  in  the  nature  of  a  deodand,  or  where 
any  person  shall  flee  from  justice,  are  abolished. 

•'The  very  salutary  and  almost  indispen-  this  state— was  taken  almost  literally  from 

sable  provisions  contained  in  this  title  were  the  New  York  code,  hence  their  great  simi- 

either  wholly  taken    from  or    suggested  by  larity,  notwithstanding  very  many  changes 

the  Penal  Code  of  Kew  York,  272-279,  and  have  been  made  during  a  series  of  years  in 

seemed  to  be  so  obviously  appropriate  as  a-  legislating  in  each  of  the  states.    It  would 

complement  to  a  thorough  administration  of  be  wise  and  beneficial .  if  the  penal  laws  of 

penal  law,  that  their  future  use  will  give  all    the  states  were    exact  copies  of    each 

rise  to  the  inquiry,  How  did  our  courts  sue-  other,  so  that  the  decisions  of  the  courts  of 

ceed    so  well    without   them?     The  act  of  one  might  be  available  to  the  others":  Code 

April  10,  1S50 — crimes  and  punishments  of  commissioners'  note. 

678.  Valuation  in  gold  coin. 

Sec.  678.  Whenever  in  this  code  the  character  or  grade  of  an  offense,  or  its 
punishment,  is  made  to  depend  upon  the  value  of  the  property,  such  value 
shall  be  estimated  exclusively  in  United  States  gold  coin.  [New  section,  ap- 
proved March  30,  1874;  Amendments  1873-74,  435;  took  effect  July  1,  1874.] 
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Title  XVI.]  General  Provisions.  §§  679-680 

^TS.  Coercion  or  compnlrioiL  of  persons  seeking  employment. 

Sec.  679.  Any  person  or  corporation  within  this  state,  or  agent  or  officer  on 
behalf  of  such  person  or  corporation,  who  shall  hereafter  coerce  or  compel  any 
person  or  persons  to  enter  into  an  agreement,  either  written  or  verbal,  not  to 
join  or  become  a  member  of  any  labor  organization,  as  a  condition  of  such  person 
or  persons  securing  employment  or  continuing  in  the  employment  of  any  such 
person  or  corporation,  shall  be  guilty  of  a  misdemeanor.  [New  section,  in  effect 
sixty  days  from  March  14,  1893;  Stats.  1893,  p.  176.] 

679a.  Sale  of  convict-made  goods. 

Sec.  679a.  It  shall  be  unlawful  for  any  person  to  sell,  expose  for  sale,  or 
offer  for  sale  within  this  state,  any  article  or  articles  manufactured  wholly  or  in 
part  by  convict  or  other  prison  labor,  except  articles  the  sale  of  which  is  spe- 
cifically sanctioned  by  law.  Every  person  selling,  exposing  for  sale,  or  offering  for 
sale  any  article  manufactured  in  this  state  wholly  or  in  part  by  convict  or  other 
prison  labor^  the  sale  of  which  is  not  specifically  sanctioned  by  law,  shall  be  guilty 
of  a  misdemeanor.  [New  section,  became  a  law  under  constitutional  provision 
without  governor's  approval,  March  16,  1901;  Stats.  1901,  p.  326.] 

Statute  requiring  prison-made  goods   to  be  Bti|mped:  See  People  y.  Hawkins,  157 
N.  Y.  1;  68  Am.  St  Rep.  736. 

€80.  Paying  wages  in  a  saloon. 

Sec.  680.  Every  person  who  shall  pay  any  employee  his  wages,  or  any^part 
thereof,  while  such  employee  is  in  any  saloon,  barroom,  or  other  place  where  in- 
toxicating liquors  are  sold  at  retail,  unless  said  employee  is  employed  in  such 
saloon,  barroom,  or  such  other  place  where  intoxicating  liquors  afe  sold,  shall 
be  deemed  guilty  of  a  misdemeanor.  [New  section,  approved  March  23,  1901; 
Stats.  1901,  p.  660;  in  effect  sixty  days  from  passage.] 
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§  J  681,  eSZ  Fesal  Code-  [Part  U^ 

PART  11. 

OF  CRIMINAL  PROCEDURE. 

PRELIMINARY  PROVI8IOX8. 

8ec,  081.  Xo  penoD  poniihable  bnt  oo  legal  conTicUoo. 

8ec.  <Vf2.  PoUic  ottenaeB,  bow  proeecated. 

Stffc.  083.  Cnminal  action  defined. 

i^t:.  i'f^,  Partiefi  to  a  criminal  action. 

Sec.  t'Ao,  The  party  prosecuted  known  as  defendant. 

8ec.  f^n  Rights  of  defendant  in  a  criminal  action. 

Sec.  0K7.  Second  proaecntion  for  the  same  offense  prohibited. 

Sec.  <>Sb.  So  person  to  be  a  witness  against  himself  in  a  criminal  action,  or  unneces^ 

sarily  restrained. 

Sec.  089.  Xo  person  to  be  convicted  bat  npon  yerdlct  or  judgment. 


681.  Ho  person  pnniihable  but  on  legal  convictioiL 

Sec.  681.  Xo  person  can  be  punished  for  a  public  offense,  except  npon  a  legal 
conviction  in  a  court  having  jurisdiction  thereof. 

Constitutional    guaranty:    Cal.    Const.,  ing  of    record  which    ascertains    the  guilt 

art.  I,  sec.  13.  of    a    party,    and    upon    which    the    son- 

Conviction  of  public  oifenae:  See  post,  tence  or  judgment  is  founded:  1  Bouvier's 

sec.  689.  Law    Dictionary,    302.    The    conviction,    in 

Conviction.— The  ordinary  legal  meaning  thiis  state,  may  be  had:  1.  By  verdict  of  a 

of    the    term   "conviction,"  when    used  to  jury;    2.  On    confession    by    defendant    in 

deHr^ate  a  particular    stage  of   a  criminal  open  court;  3.  By  judgment  of  an  author- 

prow*cution  triable  by  a  jury,  is  the  confea-  ized  court   in   certain   cases,    without   con- 

sion  of  the  accused  in  open  court,  or  the  fession,  or  the  verdict  of  a  jury:  See  sec. 

verdict  returned    against   him  by  the  jury,  G80.    See,  also,  Ex    parte    Brown,  68  Cal. 

which  ascertains  and  publishes  the  fact  of  lliy. 

bin  guilt;  while  "judgment"  or  "sentence"  The  rights  of  persons  cbarged  with  crime 

is  th«  appropriate  word  to  denote  the  action  are  tecured  to  them  by  section  13,  article 

of  the  court  before  which  the  trial  is  had,  1,  of  the  constitution, 

declaring  the  consequences  to  the  convict  of  Trial:  Sec.  1093,  note, 

the    fact    thus    ascertained:  Commonwealth  Verdict:  Sec.  1147,  note. 

V.  I^ckwood,  109  Mass.  323;  12  Am.  Rep.  Judgment,  form  of:  Sec.  1202,  note. 

VM).    A    conviction    is    the    legal    proceed-  Execution:  Sec.  1213,  note. 

682.  Public  offenses,  how  prosecuted. 

Sec.  G82.  Every  public  ofTense  must  be  prosecuted  by  indictment  or  infor- 
mation, except: 

1.  Where  proceedings  are  had  for  the  removal  of  civil  officers  of  the  state; 

2.  Offenpos  arising  in  the  militia  when  in  actual  service,  and  in  the  land  and 
naval  forces  in  time  of  war,  or  which  the  state  may  keep,  with  the  consent  of 
Congress,  in  time  of  peace; 

3.  Offenses  tried  in  justices'  and  police  courts.  [Amendment,  approved  April 
9,  1880;  Amendments  1880,  10  (Ban.  ed.  155);  took  effect  immediately.] 

Indictment:  Sec.  949,  note.  Courts-martial:    See     Pol.     Code,     sees. 

Information:  Sec.  800,  note.  2070-2084. 

Hem  oval  of   officers   by  impeachment:        Justices'  and  police  courts:  Sec.  1420, 
S«*e.  737,   note.  note. 

Removal  of  officers  otherwise  than  by 
impeachment:  Sec.  758,  note. 

272 


Of  Criminal  Procedure.  §§  683-686 

683.  Criminal  action  defined. 

Sec.  683.     The  proceeding  by  which  a  party  charged  with  a  public  oflEense  is 
accused  and  brought  to  trial  and  punishment  is  known  as  a  criminal  action. 

684.  Parties  to  a  criminal  action. 

Sec.  684.    A  criminal  action  is  prosecuted  in  the  name  of  the  people  of  the 
state  of  California,  as  a  party,  against  the  person  charged  with  the  ofEense. 

Violation  of  city  ordinance.— An  action  people:  Santa  Barbara  v.  Sherman,  61  Cal. 

ill  the  police  court  for  the  violation  of  a  city  57. 

ordinance,  and  to  enforce  the  penalty  there-  Proceedings  against  bank  commission- 

of,  should  be  brought  in  the  name  of  the  era:  See  Kilburn  y.  Law,  111  Cal.  237. 

685.  The  party  prosecuted  known  as  defendant. 

Sec.  686.  The  party  prosecuted  in  a  criminal  action  is  designated  in  this  code 
as  the  defendant. 

686.  Eights  of  defendant  in  a  criminal  action. 

Sec.  686.    In  a  criminal  action  the  defendant  is  entitled: 

1.  To  a  speedy  and  puhlic  trial; 

2.  To  be  allowed  counsel  as  in  civil  actions,  or  to  appear  and  defend  in  person 
and  with  counsel; 

3.  To  produce  witnesses  on  his  behalf,  and  to  be  confronted  with  the  wit- 
nesses against  him,  in  the  presence  of  the  court,  except  that  where  the  charge 
has  been  preliminarily  examined  before  a  committing  magistrate  and  the  testi- 
mony taken  down  by  question  and  answer  in  the  presence  of  the  defendant, 
who  has,  either  in  person  or  by  counsel,  cross-examined  or  had  an  opportunity 
to  cross-examine  the  witness;  or  where  the  testimony  of  a'  witness  on  the  part 
of  the  people,  who  is  unable  to  give  security  for  his  appearance,  has  been  taken 
conditionally  in  the  like  manner  in  the  presence  of  the  defendant,  who  has, 
either  in  person  or  by  counsel,  cross-examined  or  had  an  opportunity  to  cross- 
examine  the  witness,  the  deposition  of  such  witness  may  be  read,  upon  its  be- 
ing satisfactorily  shown  to  the  court  that  he  is  dead  or  insane,  or  cannot  with 
due  diligence  be  found  within  the  state. 

Subd.  1.  Speedy  and  public  trial.— An  position  to  secret:  People  v.  Swafford,  65 
order  excluding  from  the  courtroom  such  of  Cal.  ii^3.  Where  the  courtroom  was  cleared 
the  jurors  summoned  for  the  term  as  are  of  spectators  because  the  accused  had  be- 
not  impaneled  to  try  the  case  is  not  a  come  excited,  the  doors  of  the  room  remain* 
deprivation  of  the  right  of  public  trial:  Peo-  ing  open,  the  defendant  was  not  allowed  to 
pie  V.  Sprague,  54  Cal.  491.  See  sec.  object  afterward  that  she  had  not  had  a 
1382,  post.  An  order  excluding  all  per-  public  trial.  The  friends  of  accused,  re- 
sons  from  the  courtroom  except  oflScers,  porters,  etc.,  were  allowed  to  remain:  Peo- 
against  the  objection  of  defendant,  is  pie  t.  Kerrigan,  73  Cal.  222. 
error,  and  ground  for  a  new  trial:  People  Bight  to  public  trial  and  infringement 
V.  Hartman,  103  Cal.  242;  42  Am.  St.  Rep.  upon  it:  See  28  Am.  St.  Rep.  208,  209, 
108.  But  the  admission  of  a  reasonable  note.  Right  to  speedy  trial:  See  41  Am. 
proportion  of  the  public  is  sufficient,  and  an  Dec.  604-607,  note. 

exclusi<m  of    those  who  are  drawn  to  the  Subd.  2.  Argument    of    counsel.— The 

trial  by  a  prurient  curiosity  is  not  prejudicial  court  may  limit  the  defendant's  counsel  to 

error,  provided  no  partiality  is  shown:  Peo-  a  reasonable    time    in    the    argument  of  a 

plo  V.  Hartman,  103  Cal.  242;  42  Am.  St.  case;  yet  if  without  consent  such  limitation 

Kep.  108.    The  word  "public"  is  used  in  op-  is  imposed,  and  the  accused  is  thereby  de- 
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prived  of  the  opportunity  of  a  full  defense, 
a  new  trial  will  be  granted:  People  v. 
Keenan,  13  Oal.  581. 

Limitations  upon  argument  of  counsel :  See 
46  Am.  St.  Rep.  26-28,  note. 

Subd.  3.  Confronted  with  witnesses.— 
"There  can  be  little  doubt  of  the  meaning 
of  the  foregoing  citation  [this  subdivision]. 
The  defendant  is  entitled  'to  be  confronted 
with  the  witnesses  against  him,  in  the  pres- 
ence of  the  court/  that  is,  the  court  in 
which  'the  action'  is  being  tried,  except  in 
the  instances  Bi>ecified.**  Therefore,  re- 
porter's notes  of  testimony  given  by  a  wit- 
ness at  a  former  trial  and  now  out  of 
the  state  are  inadmissible:  People  v.  Chung 
Ah  Chue,  57  Cal.  567,  568.  A  statute  pur- 
porting to  take  away  the  right  of  accused 
to  be  confronted  with  witnesses  must  be 
liberally  construed  in  faTor  of  accused: 
People  V.  Ward,  105  Oal.  652. 

An  order  of  the  court  permitting  the  prose- 
cuting or  other  witness  to  turn  her  back 
upon  the  accused  and  directing  his  removal 
to  a  distant  part  of  the  courtroom  while 
the  witness  testifies  against  him,  so  far  that 
he  can  neither  hear  nor  see  the  witness,  nor 
see  the  jury,  denies  the  accused  a  constitu- 
tional right,  prevents  him  from  having  a 
fair  trial,  and  vitiates  a  verdict  and  judg- 
ment of  guilty:  State  v.  Mannion,  19  Utah, 
505;  75  Am.  St.  Rep.  753. 

Depositions  taken  ui>oii  a  preliminary 
examination  before  a  committing  magis- 
trate may  be  used  upon  the  trial  of  a  de- 
fendant if  it  appears  that  the  witness  is 
dead,  insane,  or  cannot  be  found  within  the 
state:  People  v.  Curtis,  50  Cal.  96;  People  v. 
Reilly,  106  Cal.  648.  Where,  however,  the 
witness  is  within  the  reach  of  a  subpoena, 
but  too  unwell  to  appear  in  court,  his  deposi- 


tion is  not  admissible:  People  v.  Bojorquez, 
55  Cal.  463;  see  People  v.  Gannon,  61  Cal. 
476,  where  the  court  was  justified  in  find- 
ing that  the  witness  could  not  with  reason- 
able and  due  diligence  be  found  within  the 
state.  The  death  of  a  witness  whose  evi- 
dence was  taken  at  the  preliminary  exam- 
ination must  be  proved  at  the  trial  like  any 
otlier  fact;  it  cannot  be  established  by  the 
ex.  parte  affidavit  of  a  relative  of  the  wit- 
ness: People  V.  Plyler,  126  Cal.  379. 

Depositions,  to  be  admissible  at  all  as  evi- 
dence, must  be  taken  in  the  manner  and 
form,  and  certified  as  required  by  section 
869:  People  v.  Morine,  54  Cal.  575.  The 
certificate  required  by  the  latter  section 
must  set  forth  an  actual  compliance  with 
all  the  requirements  of  the  statute:  Williams 
V.  Chadboume,  6  Cal.  559;  People  v.  Morine, 
54  Cal.  575.  The  jurat  of  the  committing 
magistrate  is  not  such  a  certificate  as  is 
required:  People  v.  Morine,  54  Cal.  577. 
This  section  and  section  869,  in  regard  to 
preliminary  examination  and  the  admissi- 
bility of  depositions  therein  taken,  are  con- 
stitutional: People  V.  Oiler,  66  Oal.  101; 
People  V.  Chin  Hane,  108  Cal.  597;  People 
V.  Sierp,  110  Cal.  249;  People  v.  Cady,  117 
Cal.  10:  People  v.  Plyler,  126  Cal.  379. 
A  deposition  as  to  other  charges  against 
the  defendant  is  not  admissible,  notwith- 
standing a  stipulation  making  it  admissible: 
People  y.  Brennan,  121  Cal.  495. 

Depositions  as  evidence:  Sees.  869, 
1345,  1302,  and  notes  to  these  sections. 

Trial  of  one  under  sentence  for  an- 
other offense.— One  who  is  serving  a  term 
of  life  imprisonment  for  another  offense  may 
be  tried  for  the  crime  of  murder:  People  v. 
Majors,  65  Cal.  138;  52  Am.  Rep.  295;  Ex 
parte  Clark,  85  Cal.  203. 


687.  Second  prosecution  for  the  same  offense  prohibited. 

Sec.  687.     No  person  can  be  subjected  to  a  second  prosecution  for  a  public 
ofEense  for  which  he  has  once  been  prosecuted  and  convicted  or  acquitted. 

Jeopardy:  See  a  valuable  discussion  of 
this  subject  in  the  note  to  Roberts  v.  State, 
5S  Cal.  536,  548.  In  both  the  state  and 
the  federal  constitutions  it  is  provided  that 


no  person  shall  be  twice  put  in  jeopardy  for 
the  same  offense:  Cal.  Const.,  art.  I,  sec. 
13;  U.  S.  Const.,  amendm.  5.  It  is  held  that 
when  a  person  is  gnce  placed  upon  his  trial 
before  a  competent  court  and  jury,  charged 
with  his  case  upon  a  valid  indictment,  he  is 


in  jeopardy,  unless  such  jury  be  discharged 
without  rendering  a  verdict  from  a  legal 
neceas-ity  or  cause  beyond  the  control  of  the 
court,  such  as  death,  sickness,  or  insanity 
of  one  of  the  jury,  or  of  the  prisoner,  or 
the  court,  or  unless  the  jury-  be  discharged 
by  consent  of  the  prisoner:  People  v.  Webb, 
38  Cal.  4G7;  Ex  parte  Hartman,  44  Cfal. 
32;  People  v.  Smalling,  94  Cal.  112.  Or,  in 
case  verdict  is  rendered,  if  it  be  set  aside  at 
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his  inRtaqce:  People  v.  Horn,  70  Cal.  17. 
Sicknees  of  juror:  See  People  v.  Stewart,  64 
Cal.  CO;  People  v.  Ross,  85  Cal.  383.  Among 
theee  unavoidable  necessities  is  the  inabil- 
ity of  the  jury  to  agree  after  a  reasonable 
time  for  deliberation:  People  v.  Cage,  48 
Cal.  324;  17  Am.  Rep.  436;  Ex' parte  Mc- 
Laughlin. 41  Cal.  211;  10  Am.  Rep.  272; 
People  T.  Smalling,  M  Oal.  112;  People 
V.  James,  97  Cal.  400;  People  v.  Greene, 
100  Cal.  140.  So,  also,  when  the  defendant 
during  the  trial  for  a  felony  flees,  and,  not 
being  able  to  be  found,  the  jury  is  dis- 
charged: People  y.  Higgins,  59  Cal.  357.  If 
the  defendant  be  acquitted  on  the  ground 
of  variance  between  the  allegations  in  the 
indictment  and  the  proofs,  and  the  variance 
is  immaterial,  he  cannot  be  again  tried  for 
the  same  offense.  But  if  the  variance  be 
material,  the  acquittal  will  not  bar  another 
prosecution:  People  v.  Hughes,  41  Cal.  234; 
People  V.  McNealy,  17  Cal.  332;  People  v. 
Oroilus,  79  Cal.  178.  Where  the  defendant 
is  tried  and  convicted,  and  does  not  move 
for  new  trial,  but  appeals  to  the  supreme 
court,  and  that  court  reverses  the  judgment 
and  orders  a  new  trial,  the  former  convic- 
tion is  no  bar  to  a  new  trial:  People  v.  01- 
well,  28  Cal.  456;  People  v.  Barric,  49  Cal. 
342;  People  v.  Travers,  73  Cal.  580;  People 
V.  Carty,  77  Cal.  213  (conviction  for  man- 
filaughter  on  indictment  for  murder);  Peo- 
ple V.  Eppinger,  109  Cal.  294.  Where  a  de- 
fendant accused  of  an  assault  with  intent 
to  murder  is  found  guilty  of  absault  wilh  a 
-deadly  weapon,  and  a  new  trial  is  granted 
upon  his  motion^  in  order  to  avail  himself 
of  the  defense  of  an  acquittal  of  the  assault 
with  intent  to  murder,  or  of  the  plea  of 
once  in  jeopardy  for  that  offense  upon  the 
new  trial,  it  is  necessary  for  him  to  plead 
the  same,  and  if  he  omits  to  do  so,  and  is 
found  guilty  of  the  offense  charged,  he  can- 
not urpe  such  plea  upon  a  second  motion  for 
a  new  trial:  People  v.  Bennett,  114  Cal.  56. 
See,  too,  Gunter  v.  State,  111  Ala.  23;  56 
Am.  St.  Rep.  17.  Indictment  for  murder, 
conviction  of  murder  in  second  degree,  new 
trial:  See  State  v.  Kessler,  15  Utah,  142;  62 
Am.  St.  Rep.  911.  The  proprietor  of  a 
saloon,  who  permits  two  or  more  persons  at 
the  same  time  to  be  in  his  saloon  during 
prohibited  hours  cannot  be  prosecuted  for  a 
separate  offense  as  to  each  of  such  persons: 
State  V.  Rosenbaum,  23  Ind:  App.  236;  77 
Am.  St.  Kep.  432.    Where  an  indictment  is 


set  aside  on  defendant's  motion,  and  the 
case  ordered  submitted  to  another  grand 
jury,  it  does  not  amount  to  an  acquittal: 
People  V,  Varnum,  53  Cal.  630;  Ex  parte 
CahUl,  52  Cal.  468;  People  v.  March,  6  Cal. 
543.  Nor  does  the  examination  anl  dis- 
missal of  a  charge  by  the  grand  jury,  with-< 
ont  an  order  by  the  court  for  a  resubmission 
of  the  case  to  another  grand  jury,  amount 
to  jeopardy:  Ex  parte  Clarke,  54  Cal.  412. 
Where  the  verdict  is  so  defective  and  un- 
certain that  no  judgment  can  pass,  it  may 
be  set  aside,  and  the  proceedings  theretofore 
had  will  be  no  bar  to  another  trial:  People 
V.  Bassa,  53  Cal.  690.  The  defendant  was  in- 
dicted for  manslaughter,  and  on  his  trial 
the  court,  against  his  consent,  discharged 
the  jury,  being  of  opinion  that  the  evidence 
showed  defendant  to  be  guilty  of  murder; 
defendant  was  afterward  indicted  and 
tried  for  murder  for  the  same  homicide; 
held,  that  he  is  twice  put  in  jeopardy:  Peo- 
ple V.  Ilunckeler,  48  Cal.  331.  Where  one  is 
subjected  to  increased  punishment  for  a 
second  offense,  he  is  not  twice  put  in 
jeopardy  for  the  same  offense.  The  in- 
creased punishment  is  not  a  punishment  for 
the  first  offense,  but  is  inflicted  because  of 
persistence  in  crime:  People  v.  Stanley,  47 
Cal.  113;  17  Am.  Rep.  401;  People  v.  Lewis, 
64  Cal.  401.  The  pendency  of  one  informa- 
tion does  not  affect  the  right  of  the  prose- 
cution to  present  another  against  defend- 
ant for  the  same  offense:  Kalloch  v.  Su- 
perior Court,  56  Cal.  229.  A  defendant  in- 
dicted for  an  offense  is  indicted  for  every 
lesser  grade  that  may  be  included  under  it, 
and  if  convicted  of  one  of  the  lesser  offcni^s, 
it  amounts  to  an  acquittal  of  all  offenses 
higher  than  that  of  which  he  is  convicted, 
and  if  a  new  trial  is  granted,  he  cannot  be 
tried  for  any  higher  offense  than  that  of 
which  he  was  convicted:  People  v.  Gilmore, 
4  Cal.  376;  60  Am.  Dec.  620;  People  v.  Ap-  . 
gar,  35  Cal.  389.  And  see  People  v.  Hel- 
bing,  01  Cal.  620.  But  the  lesser  does  not 
inc?lude  the  greater,  and  a  conviction  on  an 
indictment  for  an  assault  is  not  a  bar  to  a 
subsequent  trial  for  battery:  Id.  "To  en- 
title a  defendant  to  the  plea  of  autrefois 
convict  or  acquit,  it  is  necessary  that  the 
offense  charged  be  the  same  in  law  and  in 
fact":  Id.  If  the  defendant,  when  ar- 
raigned, pleads  guilty,  ahd  his  plea  is  en- 
tered of  record,  such  proceeding  amounts  to 
a  conviction,  and  is  a  good  defense  if  he  is 
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again  indicted  for  the  same  offense,  al- 
though no  judgment  was  pronounced  upon 
the  plea  of  guilty:  People  v.  Goldstein,  32 
Cal.  432.  Where  one  offense  is  a  necessary 
element  in,  and  constitutes  an  essential 
part  of,  another  offense,  and  both  are  in 
fact  but  one  transaction,  a  conviction  or  ac- 
qnittal  of  one  is  a  bar  to  the  prosecution 
for  another:  People  v.  Defoor,  100  Cal.  150; 
Slate  V.  Rosenbaum,  23  Ind.  App.  236;  77 
Am.  St.  Rep.  432.  When  one  is  charged 
with  an  offense  which  includes  another  of- 
fense of  lower  grade,  and  is  tried  and  found 
guilty  of  the  lesser  offense,  the  verdict 
operates  as  an  acquittal  of  the  offense 
charged,  and  he  cannot  be  again  tried  for 
that  offense  though  a  new  trial  be  granted 
upon  his  motion:  People  v.  Gordon,  09  Cal. 
227;  People  v.  Defoor,  100  Cal.  150;  People 
V.  Ny  Sam  Chung,  94  Cal.  304;  28  Am.  St. 
Rep.  129.  See  People  v.  Woods,  84  Oal. 
441.  A  conviction  of  an  assault  with  a 
deadly  weapon  under  an  information  charg- 
ing an  assault,  with  intent  to  commit  mur- 
der is  not  a  bar  to  a  subsequent  conviction 
of  an  attempt  to  commit  robbery  although 
the  offenses  were  closely  connected  in  point 
of  time:  People  v.  Bentley,  77  Cal.  7;  11 
Am.  St.  Rep.  225.  Proof  of  previous  ac- 
quittal of  libel  In  publishing  defamatory 
matter  will  bar  a  subsequent  action  for 
libel  based  upon  another  paragraph  of  the 
same  published  article:  People  v.  Stephens, 
79  Cal.  428.  A  person  is  not  put  twice  in 
jeopardy  if  punished  for  violating  a  statute, 
and  also  for  disregarding  an  injunction  to 
prevent  such  violation:  State  v.  Roby, 
142  Ind.  268;  51  Am.  St.  Rep,  174.  An 
acquittal  for  rape  does  not  bar  a  prosecu- 
tion for  incest:  Stewart  v.  State,  35  Tex. 
Cr.  Rep.  174;  GO  Am.  St.  Rep.  35.  It  has 
boen  said  that  if  the  district  attorney  ob- 
tain the  discharge  of  one  of  several  defend- 
ants jointly  indicted,  in  order  to  use  such 
defendant  as  a  witness  for  the  people,  such 
discharge  from  the  indictment  would,  in  its 
legal  effect,   be  an  acquittal  and  bar  an- 


other prosecution:  People  v.  Bruzzo,  24  Cal. 
41.  The  fact  that  defendant  had  been  pre- 
viously arrested  on  the  same  charge,  ex- 
amined before  a  magistrate,  is  not  a  bar  to 
a  second  arrest:  Ex  parte  Fenton,  77  CaL 
183.  In  People  v.  Ny  Sam  Chung,  94  Cal. 
304,  28  Am.  St.  Rep.  129,  a  person  tried  for 
petit  larceny  and  released  was  held  not. 
subject  to  a  second  trial  for  grand  larceny. 
A  void  conviction  for  conspiracy  was  held 
no  bar  to  a  subsequent  indictment  in  refer- 
ence to  same  transaction  for  obtaining  prop^ 
erty  under  false  pretenses:  People  v.  Ham- 
berg,  84  Cal.  468. 

An  erroneous  conviction  under  an  infor- 
mation which  failed  to  charge  the  defendant 
with  the  commission  of  any  crime  will  not 
support  a  plea  of  former  jeopardy:  People 
V.  Clark,  67  Cal.  99.  See  People  v.  Larson, 
where  the  information  charged  the  com- 
mission of  an  offense  subsequent  to  the 
date  of  filing.  Discharge  of  jury  with  con- 
sent of  accused  without  rendering  a  verdict 
does  not  allow  defendant  to  plead  double 
jeopardy  on  a  second  trial:  People  v.  Curtis,. 
70  Cal.  67. 

In  Jeopardy,  what  is:  See  21  Am.  Dec. 
505-508,  note. 

For  plea  of  previoiiB  conviction  or  ac- 
quittal, or  of  once  in  Jeopardy,  see  sec. 
1016,  note. 

Acquittal,  when  verdict  of  may  be 
vacated:  See  27  Am.  Dec.  471-480,  note. 

Conviction  or  acquittal  of  lesser  of- 
fense, when  bar  to  prosecution  for  greater^ 
in  which  it  is  included:  See  35  Am.  Rep. 
339-345,  note. 

Appeal  by  state  after  acquittal:  See- 
48  Am.  St.  Rep.  213-215,  note. 

Granting  new  trial,  effect  of:  See  4 
Am.  St.  Rep.  117-120,  note. 

Statutes  imposing  heavier  penalty 
for  second  offense:  See  note,  64  Am.  St.  Rep. 
381,  382. 

Dismissal  no  bar:  See  sec.  999;  People 
T.  Ammerman,  118  Cal.  23. 


688.  No  person  to  be  witness  against  himself  in  criminal  action,  or  imnecessarily 
restrained. 
Sec.  688.  No  person  can  be  compelled,  in  a  criminal  action,  to  be  a  witness 
against  himself;  nor  can  a  person  charged  with  a  public  offense  be  subjected, 
before  conviction,  to  any  more  restraint  than  is  necessary  for  his  detention  to 
answer  the  charge. 
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Defendant  as  a  witness.— A  person  can- 
not be  compelled,  in  any  criminal  case,  to 
be  a  witness  against  himself:  Cal.  Const.,  art. 
I,  sec.  13;  U.  S.  Const.,  amendm.  5;  Peo- 
ple V.  King,  64  Cal.  338.  Bnt  he  may  testify 
in  liis  own  behalf,  and  if  he  does  so  is  sub- 
ject to  be  cross-examined:  Sec.  1323,  note. 

Unnecessary  restraint.—  Where  the 
court  required  the  prisoner,  during  the  prog- 
ress of  his  trial,  to  appear  and  remain 
with  chains  and    shackles    upon  his  limbs, 


without  any  eyident  necessity  of  so  doing, 
it  was  held  such  a  violation  of  the  rights 
of  defendant  as  entitled  him  to  a  new  trial: 
People  V.  Harrington,  42  Cal.  165;  10  Am. 
Rep.  296.  For  right  of  defendant  to  be  ad- 
mitted to  bail,  see  sec.  1268,  note. 

Imprisonment  suffered  before  convic- 
tion cannot  be  computed  as  part  of  period 
of  punishment:  See  38  Am.  Hep.  652-654, 
note. 


689.  No  person  to  be  eonyicted  bnt  npon  verdict  or  jndgment. 

Sec.  689.  No  person  can  be  convicted  of  a  public  offense  unless  by  the  ver- 
dict of  a  jury,  accepted  and  recorded  by  the  court,  or  upon  a  plea  of  guilty,  or 
upon  judgment  against  him  upon  a  demurrer  in  the  case  mentioned  in  section 
ten  hundred  and  eleven,  or  upon  a  judgment  of  a  court,  a  jury  having  been 
waived  in  a  criminal  case  not  amounting  to  felony.  [Amendment,  approved 
April  25, 1880;  Amendments  1880,  4  (Ban.  ed.  9);  took  effect  immediately.] 

Cited  in  People  v.  King,  64  Cal.  338. 
Befusal  to  plead  after  demurrer  over- 
ruled: Sec.  1011,  note. 


Preliminary  provisions.— The  following 
is  taken  from  the  commissioners'  note,  pub- 
lished in  1872:  * 'Under  this  chapter  of 
'preliminary  provisions,*  it  may  be  generally 
c^aid  that  as  a  necessary  concomitant  to  all 
statutes  declaring  acta  or  omissions  to  be 
criminal,  a  mode  of  procedure  to  inflict  the 
penalty  provided  must  exist.  Heretofore,  if 
the  statute  did  not  provide  a  mode  of  proce- 
dure, the  common  law  of  England,  as  it  is 
familiarly  known,  but  which,  from  the  fact 
that  it  was  the  common  law  of  our  mother 
country,  has  been  so  frequently  adopted  by 
statute,  so  universally  recognized  and  acted 
upon  by  our  courts  for  supplying  omissions 
and  defects  in  statutory  law,  that  it  is  by 
them  recognized  as  one  of  our  own  natural- 
ized and  well-established  institutions,  and 
may  now  be  well  called  the  common  law 

f  the  United » States,  furnished  a  method 
of  procedure  which  was  usually  pursued  by 
them.  Some  of  the  more  prominent  fea- 
tures of  this  system  are:  1.  The  presumption 
of  innocence,  and  right  to  reasonable 
doubt  of  guilt;  2.  Not  to  be  held  to  answer 
except  by  inquest  of  a  grauj}  jury;  3.  Trial 
by  jury  of  his  peers;  4.  The  determination 


of  guilt  or  innocence  without  reference  to 
general  character;  5.  Not  to  require  pris- 
oner to  criminate  himself  nor  to  exculpate 
himself  by  giving  his  testimony;  6.  Must 
not  be  tried  twice  for  the  same  offense;  7. 
Nor  be  punished  for  an  act  done  prior  to 
the  passage  of  the  statute  making  it  an  of- 
fense, nor  by  a  severer  punishment  than 
that  there  provided.  It  may  be  correctly 
remarked  that  the  custom  of  some  continen- 
tal European  systems  of  allowing  general 
character,  habits  of  life,  previous  history, 
and  other  surroundings  to  be  subjects  of 
inquiry  by  the  court  in  determining  the 
probabilities  of  the  guilt  or  innocence  of  one 
accused  of  crime,  whilst  it  has  not  received 
favor  in  our  courts,  or  at  least  has  no 
status  as  furnishing  evidence  for  the  de- 
fense, yet  the  permission  given  by  the  stat- 
utes of  several  states  and  this  code  to  the 
defendant  to  testify  in  his  own  defense, 
looks  to  the  observant  like  a  step  in  the 
direction  of  relaxing  rules  heretofore  rigidly 
observed.  The  general  principles  of  our 
system,  here  enumerated  and  contained  in 
the  preceding  sections,  are  the  subjects  of 
constitutional  guaranty  and  protection,  and 
this  code  consequently  rigidly  adheres  to 
them,  except  that  a  defendant,  if  he  desires 
to  do  so,  may  testify  in  his  own  behalf." 
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TITLE  I. 

OF  THE  PREVENTION  OF  PUBLIC  OFFENSES. 

Chapter  I.     Of  Lawful  Besietance 692 

II.     Of  the  Intervention  of  the  Officers  of  Justice 697 

III.    Security  to  Keep  the  Peace 701 

rV.    Police  in  Cities  and  Towns,  and  Their  Attendance  at  Exposed 

Places Vl9 

V.     Suppression  of  Riots 725 


CHAPTER  L 


OF  LAWFUL  BE8ISTANCB. 


Sec.  692.    Lawful  resbtance,  by  whom  made. 

Sec.  693.    By  the  party,  in  what  cases  and  to  what  extent 

Sec.  694.    By  other  parties,  in  what  cases. 

692.  Lawful  resistance,  by  whom  made. 

Sec.  692.     Lawful  resistance  to  the  commission  of  a  public  offense  may  be 
made: 

1.  By  the  party  about  to  be  injured; 

2.  By  other  parties. 


Repulsion  of  felonious  assault.— East, 
in  his  Pleas  of  the  Crown,  thus  states  the 
resistance  a  man  may  use  in  preventing  the 
commission  of  A  crime:  "A  man  may  repel 
force  by  force,  in  defense  of  his  person, 
habitation,  or  property,  against  one  who 
manifestly  intends  or  endeavors,  by  violence 
or  surprise,  to  commit  a  known  felony,  such 
as  murder,  rape,  robbery,  arson,  burglary, 
and  the  like  upon  either.  In  these  cases  he 
is  not  obliged  to  retreat,  but  may  pursue  his 
adversary  until  he  has  secured  himself  from 
all  danger;  and  if  he  kill  him  in  so  doing, 
it  is  called  justifiable  self-defense":  East 
P.  C.  272.  The  fear  that  a  man  intends  to 
commit  a  crime,  however  well  grounded,  un- 
accompanied by  some  overt  act  indicative 
of  such  intention,  will  not  justify  a  killing 
of  the  party  by  way  of  prevention:  East 
P.  C.  272;  Stoueman  v.  Commonwealth,  25 
Cratt.  887,  and  cases  there  cited.  The  right 
to  defend  one's  person  results  from  neces- 
sity: People  V.  Pool,  27  Cal.  572.  A  person 
may  lawfully  oppose  another  who  is  com- 
mitting a  felony,  even  to  the  taking  of  his 
life;  and  although  his  justification  rests  upon 


the  right  of  self-defense,  it  also  depends 
upon  the  authority  with  which  the  law  in- 
vests every  man  to  resist  the  commission  of 
a  felony:  1  Bishop*s  Criminal  Law,  sec.  849; 
Aaron  v.  State,  31  Ga.  167;  Staten  v.  State,. 
30  Miss.  619.  In  the  latter  case  it  was  held 
that  a  person  may  justifiably  slay  another 
if  he  has  reasonable  ground  to  apprehend  a 
design  on  the  part  of  latter  to  commit  a 
felony  on  or  do  some  great  personal  injury 
to  his  wife,  and  there  shall  be  imminent 
danger  of  such  design  being  accomplished. 
Although  a  man  may  use  as  much  force  as 
is  necessary  for  the  protection  of  his  person 
or  property,  still  he  is  not  entitled,  except 
in  extreme  cases,  to  endanger  human  life» 
or  commit  great  bodily  harm.  A  person 
cannot  kill  another  justifiably,  unless  neces- 
sary to  save  life  or  limb,  or  prevent  the 
comuiihsion  of  a  great  crime.  So  if  a  person 
kill  another  to  prevent  the  commission  of  a 
trespass,  he  is  guilty  of  murder:  1  Whar- 
ton's Cnminal  Law,  8th  ed.,  sec.  484.  He 
is  not  justified  in  using  extreme  measures 
when  the  resort  to  moderate  force  would 
furnish  the  required  protection,  or  prevent 
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the  commission  of  a  public  offense.  This 
right  to  use  such  resistance  as  may  be  nec- 
essary to  prevent  the  commission  of  a  crime 
is  not  confined  to  the  prerention  of  offenses 
against  his  own  person,  but  extends  to  his 
family,  or  of  some  member  thereof,  and 
also  to  the  protection  of  property  lawfully 
in  his  possession  against  any  illegal  attempt 
to  take  or  injure  it:  See  next  section;  Civ. 
Code,  sec.  50;   Archbold's    Criminal  Plead- 


ing, 693,  697;  1  Bishop's  Criminal  Law,  sec 
877;  Staten  v.  State,  30  Miss.  619;  Stone- 
man  V.  Commonwealth,  25  Gratt  887;  Bri»- 
tow  y.  Commonwealth,  15  Gratt.  634;  Pat- 
ten V.  People,  18  Mich.  314;  100  Am.  Dec 
173. 

Prevention  of  felony:  Sec.  197,  note. 

Self-defense:  Sec.  197,  note. 

Bare  fear  not  sufficient  to  justify  kill« 
ing:  Sec  198,  note. 


693.  By  the  party^  in  what  cases  and  to  what  extent. 

Sec.  693.    Besistance  sufficient  to  prevent  the  offense  may  be  made  by  the 
party  about  to  be  injured: 

1.  To  prevent  an  offense  against  his  person^  or  his  family^  or  some  member 
thereof; 

2.  To  prevent  an  illegal  attempt  by  force  to  take  or  injure  property  in  his 
lawful  possession. 

Self-defense:  Sec.  197.  and  note. 

694.  By  other  parties,  in  what  caseg. 

Sec.  694.    Any  other  person,  in  aid  or  defense  of  the  person  about  to  be  in- 
jured, may  make  resistance  sufficient  to  prevent  the  offense. 


CHAPTEE  11. 

OF  THB  INTERVENTION  OF  THE  OFFICEBS  OF  JUSTICE. 

Sec.  697.    Intervention  of  officers,  in  what  cases.  « 

Sec.  698.    Persons  acting  in  their  aid  justified. 

697.  Intervention  of  officers,  in  v^hat  cases. 

Sec.  697.    Public  offenses  may  be  prevented  by  the  intervention  of  the  officers 
of  justice: 

1.  By  requiring  security  to  keep  the  peace; 

2.  By  forming  a  police  in  cities  and  towns,  and  by  requiring  their  attendance 
in  exposed  places; 

3.  By  suppressing  riots. 

Subd.  1.  Security  to  keep  the  peace.— 
"In  aU  cases  of  misdemeanor  the  court 
has,  from  the  common  law,  authority,  to  be 
exercised  or  not,  as  a  sound  discretion  may 
dictate,  to  require  as  a  part  of  the  sentence 
that  the  defendant  srive  bonds  to  keep  the 
peace  and  be  of  good  behavior'*:  1  Bishop^s 
Criminal  Law,  sec.  945;  see  Dunn  y.  Queen, 
12  Ad.  &  E.,  N.  S.,  1031,  1040;  Regina  v. 
Hart,  30  How.  St.  Tr.  1131,  1194,  1344; 
O'Connell  r.  Queen,  11  Hark  &  F.  155; 
Queen  v.  Duira,  12  Jur.  99;  Territory  v. 
Kngent,  1  Mart.  (La.)  103;  5  Am.  Dec.  702; 
2  Wharton's  Criminal  Law,  8th  ed.,  sec. 
1555;  see  sees.  701-714. 


Subd.  2.  Police  force:  See  sees.  719,  720. 

Subd.  3.  Suppression  of  riots. — It  is 
the  duty  of  the  sheriff,  or  any  other  officer 
of  the  peace,  to  do  everything  that  is  within 
his  power  to  prevent  or  suppress  a  riot.  It 
is  not  necessary  to  wait  until  the  unlawful 
assembly  ripens  into  an  actual  riot:  2 
Wharton's  Criminal  Law,  8th  ed.,  sec.  1555. 
"For  it  is  better  to  anticipate  more  danger- 
ous results,  by  energetic  intervention  at  the 
inception  of  a  threatened  breach  of  the 
peace,  than  by  delay  to 'permit  the  tumult 
to  acquire  such  strength  as  to  demand  for 
its  suppression  those  urgent  measures  which 
should    be  reserved  for  great   extremities": 
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2  Wharton's  Criminal  Law,  8th  ed.,  sec. 
1555.  Such  officers  may  arrest  such  of- 
fenders and  compel  them  to  give  security  to 

• 

^eep  the  peace.  They  may  also  call  upon 
jothers  to  assist  in  the  arrest,  and  any  person 
so  called  upon  is  bound  to  do  everything  in 
his  .power  to  keep  the  peace:  King  v.  Pin- 
ney,  3  Barn.  &  Adol.  947;  5  Car.  &  P.  254; 

Regina  v.  Neale,  9  Car.  A  P.  434;  2 
Wharton's  Criminal  Law,  8th  ed.,  sees. 
1555,  1584.  "Citizens  may,  of  their  own 
authority,  lawfully  endeavor  to  suppress 
the  riot,  and  for  that  purpose  may  even 
arm  themselves;  and  whatever  is  honestly 


done  by  them  in  the  execution  of  that  ob- 
ject Diill  be  supported  and  justified  by  the 
common  law.  It  is  the  duty  of  every  citi- 
zen to  make  such  endeavor,  and  when 
the  rioters  are  engaged  in  the  commission 
of  high  crimes,  the  law  protects  other  per- 
sons  in  repelling  them  by  force'*:  2  Whar- 
ton's Criminal  Law,  8th  ed.,  sec.  1555; 
Respublica  v.  Montgomery,  1  Yeates,  419; 
see  sees.  723-733. 

Blots:  Sec.  404,  note. 

Officers  authorized  to  preserve  peace: 
Sec.  720. 


698.  Persons  acting  in  their  aid  justified. 

Sec.  698.  When  the  officers  of  justice  are  authorized  to. act  in  the  prevention 
of  pnhli<c  oflPenfies,  other  persons,  who,  by  their  command,  act  in  their  aid,  are 
justified  in  so  doing. 

* 

CHAPTER  III. 
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.   BBCUEITY  TO  KEEP  THE  PBACB. 

Information  of  threatened  offense. 

Examination  of  complainant  and  witnesses. 

Warrant  of  arrest. 

Proceedings  on  charges  being  controverted. 

Person  complained  of,  when  to  be  discharged. 

Security  to  keep  the  peace,  when  required. 

Effect  ot%  giving  or  refusing  to  give  security. 

Person  committed  for  not  giving  security,  how  discharged. 

Undertaking  to  be  filed  in  clerk's  office. 

Security  for  assault  committed  in  6ourt. 

Undertaking,  when  broken. 

Undertaking,  when  and  how  prosecuted. 

Evidence  of  breach. 

Security  for  the  peace  not  required,  except  in  accordance  with  this  chapter. 


701.  Information  of  threatened  offense. 

Sec.  701.  An  information  may  be  laid  before  any  of  the  magistrates  men- 
tioned in  section  eight  hundred  and  eight,  that  a  person  has  threatened  to  com- 
mit an  offense  against  the  person  or  property  of  another. 

Commissioners'  note.— "Stats.  1803,  158. 
The  section  referred  to  is  section  103  of  the 
crimes  and  punishment  act  of  1851;  the 
word  information*  is  used  in  place  of  the 
word  'complaint,*  as  more  expressive.  That 
a  named  person  is  menacing  or  threatening 
to  do  toward  or  against  the  person  or  prop- 
erty of  another  an  act  which  the  Penal  Code 
forbids  to  be  done^  or  is  omitting  to  do  that 
which  it  commands,  must  be  the  subject  of 
the  information  provided  for  in  the  text. 
The  threat  of  an  intention  to  commit  the 


offense  must  appear  to  be  one  which  will 
be  executed  Unless  the  person  so  threaten- 
ing is  further  restrained  than  he  seems  to  be 
by  the  fact  that  the  act  is  in  violation  of  the 
law." 

A  Justice  of  the  peace  has  jurisdiction 
to  try  and  determine  a  proceeding  for  secur- 
ity to  keep  the  peace:  Holliday  v.  Holliday, 
123  Cal.  20. 

Malicious  prosecution  of  proceeding  for 
security  to  keep  the  peace:  See  Holliday  v. 
Holliday,  123  Cal.  29. 
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702.  Examination  of  complainant  and  witnesses. 

Sec.  702.  When  the  information  is  laid  before  such  magistrate  he  must 
examine  on  oath  the  informer,  and  any  witness  he  may  produce,  and  must  take 
their  depositions  in  writing,  and  cause  them  to  he  subscribed  by  the  parties 
making  them.  • 

"This  should  be  in  concise  language,  stat-  stitutes  the  complaint  or  information  upon 

ing  all  the  jurisdictional  facts,  and  should  which  the  warrant  issues*':  Commissioners' 

clearly  specify  the  threatened  offense,  and  note, 
when  reduced  to  writing  and  sworn  to  con- 

703.  Warrant  of  arrest. 

Sec.  703.  If  it  appears  from  the  depositions  that  there  is  just  reason  to  fear 
the  commission  of  the  offense  threatened,  by  the  person  so  informed  against, 
the  magistrate  must  issue  a  warrant,  directed  generally  to  the  sheriff  of  the 
county,  or  any  constable,  marshal,  or  policeman  in  the  state,  reciting  the  sub- 
stance of  the  information,  and  commanding  the  officer  forthwith  to  arrest  the 
person  iiiformed  of  and  bring  him  before  the  magistrate. 

704.  Proceedinipi  on  charges  being  controverted. 

Sec.  704.  When  the  person  informed  against  is  brought  before  the  magis- 
trate, if  the  charge  be  controverted,  the  magistrate  must  take  testimony  in  rela- 
tion thereto.  The  evidence  must  be  reduced  to  writing  and  subscribed  by  the 
witnesses. 

705.  Person  complained  of^  when  to  be  dischai^ed. 

Sec.  705.    If  it  appears  that  there  is  no  just  reason  to  fear  the  commission  of 

the  offense  alleged  to  have  been  threatened,  the  person  complained  of  must  be 

discharged. 

No  Just  reason  to  fear.— The  question  to  the  action  is  commenced,  and  not  when  the 
be  determined  is  whether  the  prosecuting  trial  is  had:  State  v.  Steward,  48  Ind.  14G; 
witness  had  just  reason  to  fear  at  the  time      see  State  v.  Sayer,  35  Ind.  379. 

706.  Security  to  keep  the  peace,  when  required. 

Sec.  706.  If,  however,  there  is  just  reason  to  fear  the  commission  of  the 
offense,  the  person  complained  of  may  be  required  to  enter  into  an  undertaking 
in  such  sum,  not  exceeding  five  thousand  dollars,  as  the  magistrate  may  direct, 
with  one  or  more  suflBcient  sureties,  to  keep  the  peace  toward  the  people  of 
this  state  and  particularly  toward  the  informer.  The  undertaking  is  valid  and 
binding  for  six  months,  and  may,  upon  the  renewal  of  the  information,  be  ex- 
tended for  a  longer  perio4,  or  a  new  undertaking  may  be  required. 

Security  to  keep  the  peace:  Sec.  697,  in  note. 

707.  Effect  of  i^iving  or  refusing  to  give  security. 

Sec.  707.  If  the  undertaking  required  by  the  last  section  is  given,  the  party 
informed  of  must  be  discharged.  If  he  does  not  give  it,  the  magistrate  must 
commit  him  to  prison,  specifying  in  the  warrant  the  requirement  to  give  security, 
the  amount  thereof,  and  the  omission  to  give  the  same. 

708.  Person  committed  for  not  giving  security,  how  discharged. 

Sec.  708.    If  the  person  complained  of  is  committed  for  not  giving  the  un- 
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dertaking  required,  he  may  be  discharged  by  any  magistrate  upon  giving  the 
same. 

709.  TJndertaldng  to  be  filed  in  olerk's  office. 

Sec.  709.  The  undertakjng  must  be  filed  by  the  magistrate  in  thie  oflSce  of 
the  clerk  of  the  county. 

710.  Security  for  auault  committed  in  court. 

Sec.  710.  A  person  who,  in  the  presence  of  a  court  or  magistrate,  assaults 
or  threatens  to  assault  another,  or  to  commit  an  offense  against  his  person  or 
property,  or  who  contends  with  another  with  angry  words,  may  be  ordered  by 
the  court  or  magistrate  to  give  security,  as  in  this  chapter  provided,  and  if  he 
refuses  to  do  so,  may  be  committed  as  provided  in  section  seven  hundred  and 
seven. 

711.  ITndertaking,  when  broken. 

Sec.  711.  Upon  the  conviction  of  the  person  informed  against  of  a  breach  of 
the  peace  the  undertaking  is  broken. 

712.  Undertaking,  when  and  how  prosecuted. 

Sec.  712.  Upon  the  district  attorney's  producing  evidence  of  such  conviction 
to  the  superior  court  of  the  county,  the  court  must  order  the  undertaking  to 
be  prosecuted,  and  the  district  attorney  must  thereupon  commence  an  action 
upon  it  in  the  name  of  the  people  of  this  state.  [Amendment,  approved  April 
12, 1880;  Amendments  1880,  31  (Ban.  ed.  198);  took  effect  immediately.] 

713.  Evidence  of  breach. 

Sec.  713.  In  the  action  the  offense  stated  in  the  record  of  conviction  must 
be  alleged  as  a  breach  of  the  undertaking,  and  such  record  is  conclusive  evi- 
dence of  the  breach. 

714.  Security  for  the  peace  not  required,  except  in  accordance  with  this  chapter. 
Sec.  714!    Security  to  keep  the  peace,  or  be  of  good  behavior,  cannot  be  re- 
quired except  as  prescribed  in  this  chapter. 

"These  proceedings  are  provided  for  secur-  existence  of  the  law  is  unknown.    By  these- 

ing  a  more  perfect  respect  for  the  law  than  proceedings,  therefore,  an  actual  breach  of 

their  mere  existence  carries   to   the   person  the  law  may  be  prevented  where  an  ignorant 

apott  whom  they  are  intended  to  operate,  violation  would  be  punished":  Commiseion* 

EveiTone  is  presumed  to  know  the  law,  but  ers'  note, 
in  many  instances,  as  a  matter  of  fact,  the 


CHAPTER  IV. 

POLICE  IN  CITIES  AND  TOWNS,  AND  THEIR  ATTENDANCE  AT  EXPOSED  PLACES. 

Sec.  719.    Organization  and  regulation  of  police. 

Sec.  720.    Force  to  preserve  the  peace  at  public  meetings. 

719.  Organization  and  regulation  of  the  police. 

Sec.  719.    The  organization  and  regulation  of  the  police,  in  the  cities  and 
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towns  of  this  state^  are  governed  by  special  laws.     [Conimissioners'  Amendment^ 
approved  March  16,  1901;  took  effect  July  1,  1901.] 

720.  Force  to  preserve  peace  at  public  meetings. 

Sec.  720.  The  mayor  or  other  oflScer  having  the  direction  of  the  police  of  a 
city  or  town  must  order  a  force,  suflBcient  to  preserve  the  peace,  to  attend  any 
public  meeting,  when  he  is  satisfied  that  a  breach  .of  the  peace  is  reasonably 
apprehended. 

SupprMBlon  of  riots:  See  sec.  097,  tubd.  ante,  or  any  other  reliable  facts  coming  to 

3«  the  officer,  is  snfficient,  if  it  induce  the  be* 

"Personal  knowledge,  or  a   complaint,  or  lief  that  a  breach  of  the  peace  is  reasonably 

information,  as    provided    in    section  701,  to  be  apprehended":  Commisaionera'  note. 


CHAPTEB  V. 

\ 

SUPPBB8BI0N  OF  BIOTS. 

Sec.  728.  Power  of  sheriff  in  overcoming  resistance. 

Sec.  724.  Officer  to  certify  to  court  the  names  of  resisters,  etc. 

Sec.  725..  Goyemor  to  order  out  military  to  aid  in  executing  process. 

Sec.  726.  Magistrates  and  officers  to  command  rioters  to  disperse. 

Sec.  727.  To  arrest  rioters  if  they  do  not  disperse. 

Sec.  728L  Officers  who  may  order  out  the  military. 

Sec.  729.  Commanding  officer  and  troops  to  obey  the  order. 

Sec.  730.  Armed  force  to  obey  orders  of  whom. 

Sec.  731.  Oonduct  of  the  troops. 

Sec.  732.  Goyemor  may  declare  a  county  in  a  state  of  insurrection. 

Sec.  783.  May  revoke  the  proclamation. 

Sec.  734.  Right  to  parade  with  arms. 

723.  Power  of  sheriff  in  overcoming  resittance. 

Sec.  723.  When  a  sheriff  or  other  public  officer  authorized  to  execute  process 
finds^  or  has  reason  to  apprehend^  that  resistance  will  be  made  to  the  execution 
of  the  process^  he  may  command  as  many  male  inhabitants  of  his  county  as  he 
may  think  proper  to  assist  him  in  overcoming  the  resistance,  and  if  necessary, 
in  seizing,  arresting,  and  confining  the  persons  resisting,  their  aiders  and  abet- 
tors. 

"This  section  was    amended    so    as    to  section  697,  ante;  and  section  701,  ante,  and 

read   as  published  in   the  text,   by  act  of  note,  'Information';  and  section  720,  ante^ 

April  1,  1872,  cited  in  note  in  lieu  of  section  and    note    as    to    sufficient    apprehension'*  i 

433,  ante.    See,  also,  note  to  subdiyision  3  of  Commissioners'  note. 

724.  The  officer  to  certify  to  court  the  names  of  resisters,  etc. 

Sec.  724.  The  oflicer  must  certify  to  the  court  from  which  the  process  issued 
the  names  of  the  persons  resisting,  and  their  aiders  and  abettors,  to  the  end 
that  they  may  be  proceeded  against  for  their  contempt  of  court. 

*'This  is  only  to  be  done  in  case  there  has      or  other  performance  of  official  duty":  Gom- 
been actual  resistance,  or  proof  of  threat-      missioners'  note, 
ened  ^sistance,  to  the  execution  of  process 
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726.  Governor  to  order  out  military  to  aid  in  executing  process. 

Sec.  725.  If  it  appears  to  the  govej-nor  that  the  civil  power  of  any  county  is 
not  sufficient  to  enable  the  sheriff  to  execute  process  delivered  to  him,  he  must, 
upon  the  application  of  the  sheriff  of  the  county,  order  such  portion  as  shall 
be  sufficient,  or  the  whole  if  necessary,  of  the  organized  National  Guard  or 
enrolled  militia  of  the  state,  to  proceed  to  the  assistance  of  the  sheriff. 

726.  Magistrates  and  officers  to  command  rioters  to  disperse. 

Sec.  726.  Where  any  number  of  persons,  whether  armed  or  not,  are  unlaw- 
fully or  riotously  assembled,  the  sheriff  of  the  county  and  his  deputies,  the 
officials  governing  the  town  or  city,  or  the  justices  of  the  peace  and  constables 
thereof,  or  any  of  then\,  must  go  among  the  persons  assembled,  or  as  near  to 
them  as  possible,  and  command  them,  in  the  name  of  the  people  of  the  state, 
immediately  to  disperse. 

727.  To  arrest  rioters  if  they  do  not  disperse. 

Sec.  727.  If  the  persons  assembled  do  not  immediately  disperse,  such  magis- 
trates and  officers  must  arrest  them,  and  to  that  end  may  command  the  aid  of 
all  persons  present  or  within  the  county. 

728.  Officers  who  may  order  out  the  military. 

Sec.  728.  When  there  is  an  unlawful  or  riotous  assembly  with  the  intent 
to  commit  a  felony,  or  to  offer  violenoe  to  person  or  property,  or  to  resist 
by  force  the  laws  of  the  state  or  of  the  United  States,  and  the  fact  is  made 
known  to  the  governor,  by  any  justice  of  the  supreme  court,  or  a  judge  of  the 
fiuperior  court,  or  bheriff  of  the  couuty,  or  the  mayor  or  chief  of  police  of  a 
oity,  or  the  president  of  the  board  of  supervisors  of  any  county,  the  governor 
may  issue  an  order  directed  to  the  commanding  officer  of  a  division  or  brigade 
of  the  organized  National  Guard,  or  enrolled  militia  of  the  state,  to  order  his 
command,  or  such  part  thereof  as  may  be  necessary,  into  active  service,  and  to 
appear  at  a  time  and  place  therein  specified,  to  aid  the  civil  authorities  in  sup- 
pressing violence  and  enforcing  the  laws.  [Commi^ioners'  Amendment,  ap- 
proved March  16,  1901;  took  effect  July  1,  1901.] 

729.  Commanding  officer  and  troops  to  ob^y  the  order. 

Sec.  729.  The  organized  National  Guard  or  enrolled  militia,  or  such  portion 
thereof  as  shall  be  called  into  active  service,  as  provided  in  section  seven  hun- 
dred and  twenty-eight,  must  appear  at  the  time  and  place  appointed,  fully 
armed  and  equipped,  and  with  not  less  than  forty  rounds  of  ball-cartridge  to 
•each  man,  if  infantry  or  cavalry,  and  with  not  less  than  twenty  rounds  of  grape. 
canister,  or  round  shot,  if  artillery. 

730.  Armed  force  to  obey  orders  of  whom. 

Sec.  730.  When  an  armed  force  is  called  out  for  the  purpose  of  suppressing 
an  unlawful  or  riotous  assembly,  or  arresting  the  offenders,  and  is  placed  under 
the  temporary  direction  of  any  civil  officer,  as  provided  in  section  seven  hun- 
dred and  thirty-one,  it  must  obey  the  orders  in  relation  thereto  of  such  civil 
officer. 
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731.  Conduct  of  the  troops. 

Sec.  731.  Whenever  any  portion  of  the  National  Guard  or  enrolled  militia 
shall  have  heea  called  into  active  service  to  suppress  an  insurrection  or  rebellion, 
to  disperse  a  mob,  or  to  enforce  the  execution  of  the  lawB  of  the  state  or  of  the 
United  States,  the  commanding  officer  shall  use  his  own  discretion  with  respect 
to  the  propriety  of  attacking  or  firing  upon  any  mob  or  unlawful  assembly; 
and  hifi  honest  and  reasonable  judgment  in  the  exercise  of  his  duty  shall  be  full 
protection,  civilly*and  criminally,  for  any  act  or  acts  done  while  on  duty.  No 
officer  who  has  been  called  out  to  sustaiii  the  civil  authorities  shall,  under  any 
pretense,  or  in  compliance  with  any  order,  fire  blank  cartridges  upon  any  mob 
or  unlawful  assemblage  under  penalty  of  being  cashiered  by  sentence  of  a  court- 
martial.  [Amendment,  approved  Marc)i  26,  1895;  Stats.  1895,  p.  193;  took 
effect  immediately.] 

The  preceding  sections,  728,  729,  730,  731,      in  the  text,  by  act  of  April  1,  1872,  cited 
were  amended  so  as  to  read  as  published      in  note  in  lieu  of  section  433,  ante,  repealed. 

732.  Governor  may  declare  a  county  in  a  state  of  insurrection. 

Sec.  732.  When  the  governor  is  satisfied  that  the  execution  of  civil  or  crim- 
inal process  has  been  forcibly  resisted  in  any  county  by  bodies  of  men,  or  that 
combinations  to  resist  the  execution  of  process  by  force  exist  in  any  county, 
and  that  the  power  of  the  county  has  been  exerted  and  has  not  been  suflBcient 
to  enable  the  olficers  having  the  process  to  execute  it,  he  may,  on  the  applica- 
tion of  the  officer,  or  of  the  district  attorney,  or  judge  of  a  superior  court  of  the 
county,  by  proclamation,  published  in  such  papers  as  he  may  direct,  declare 
the  county  to  be  in  a  state  of  insurrection,  and  may  order  into  the  service  of  the 
state  such  number  and  description  of  the  organized  National  Guard,  or  volunteer 
uniformed  companies,  or  other  militia  of  the  state,  as  he  deems  necessary,  to 
serve  for  such  term  and  under  the  command  of  such  officer  as  he  may  direct. 
[Amendment,  approved  April  12,  1880;  Amendments  1880,  32  (Ban.  ed.  198); 
took  efiect  immediately.] 

733.  May  revoke  the  proclamation. 

Sec.  733.  The  governor  may,  when  he  thinks  proper,  revoke  the  proclama- 
tion authorized  by  the  last  section,  or  declare  that  it  shall  cease  at  the  time  and 
in  the  manner  directed  by  him. 

734.  Eight  to  parade  with  arms. 

Sec.  734.  It  shall  not  be  lawful  for  any  body  of  men  w&atever,  other  than  the 
regular  organized  National  Guard  of  this  state,  and  the  troops  of  the  United 
States,  to  associate  themselves  together  as  a  military  company  or  organization, 
to  drill  or  parade  with  arms  in  any  city  or  town  of  this  state,  without  the  license 
of  the  governor  thereof,  which  license  may  at  any  time  be  revoked;  and  pro- 
vided further,  that  students  in  educational  institutions  where  military  science 
is  a  part  of  the  course  of  instruction  may,  with  the  consent  of  the  governor, 
drill  and  parade  with  arms  in  public  under  the  superintendence  of  their  in- 
structor; provided,  that  nothing  herein  contained  shall  be  construed  so  as  to 
prevent  benevolent    or  social    organizations  from   weariiig  swords.     And  any 
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person  or  persons  violating  any  of  the  provisions  of  this  section  shall  be  guilty 
of  a, misdemeanor  and  subject  to  arrest  and  punishment  therefor.  [New  sec- 
tion, approved  March  26,  1895;  Stats.  1895,  p.  193;  took  eflfeat  immediately.] 


TITLE  II. 

OF  JUDICIAL  PROCEEDINGS  FOR  THE  REMOV^  OF  PUBLIC 
OFFICERS  BY  IMPEACHMENT  OR  OTHERWISE. 

Chapter  I.  Of  Impeachments 737 

II.  Of  the  Removal  of  Civil  GflBcers  Otherwise  than  by  Impeach- 
ment   758 

CHAPTER  I. 

OF    IMPEACHMENTS. 

Sec.  737.  Officers  liable  to  impeachment.    [Repealed.] 

Sec.  788.  Articles,   how  prepared.    [Repealed.] 

Sec.  739.  Articles  of  impeachment. 

Sec.  740.  Time  of  hearing— Service  on  defendant. 

Sec.  741.  Serrice,  how  made. 

Sec.  742.  Proceedings  on  failare  to  appear. 

Sec.  743.  Defendant,  after  appearance,  may  answer  or  demar. 

Sec.  744.  If  demurrer  is  overruled,  defendant  must  answer. 

Sec.  745.  Senate  to  be  sworn. 

Sec.  746.  Two-thirds  necessary  to  a  conviction. 

Sec.  747.  Judgment  on  conviction,  how  pronounced. 

Sec.  748.  Same. 

Sec.  749.  Nature  of  the  judgment. 

Sec.  750.  Effect  of  judgment  of  suspension. 

Sec.  751.  Impeachment  disqualifies  until  acquittal—Vacancy,  how  filled. 

Sec.  752.  Presiding  officer  when  lieutenant-governor  impeached. 

Sec.  753.  Impeachment  not  a  bar  to  indictment. 

737.  Officers  liable  to  impeaclmieiit. 

[Section  737  was  repealed  by  act  approved  March  16,  1901;  Commissioners* 
Amendment;  took  effect  July  1,  1901.] 

This  section  was  taken  from  the  first  portion  of  section  18  of  article  IV  of  the 
state  constitution. 

738.  Articles,  how  prepared. 

[Section  738  was  repealed  by  act  approved  March  16,  1901;  Commissioners' 
Amendment;  took  effect  July  1,  1901.] 

Impeachment—This  section  was  taken  from  article  IV,  section    17,  of    the  state 
constitution. 

739.  Articles  of  impeachment. 

Sec.  739.  When  an  oflicer  is  impeached  by  the  assembly  for  a  misdemeanor 
in  office,  the  articles  of  impeachment  must  be  delivered  to  the  president  of  the 
senate. 
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740.  Time  of  hearing — Service  on  defendant. 

Sec.  740.  The  senate  must  assign  a  day  for  the  hearing  of  the  impeachment 
and  inform  the  assembly  thereof.  The  president  of  the  senate  must  cause  a 
copy  of  the  articles  of  impeachment,  with  a  notice  to  appear  and  answer  the 
same  at  the  time  and  place  appointed,  to  be  served  on  the  defendant  not  less 
than  ten  days  before  the  day  fixed  for  the  hearing. 

741.  Service,  how  made. 

Sec.  741.  The  serrice  must  be  made  upon  the  defendant  personally,  or  if  he 
<»nnot,  upon  diligent  inquiry,  be  found  within  the  state,  the  senate,  upon  proof 
of  that  fact,  may  order  publication  to  be  made,  in  such  manner  as  it  may 
deem  proper,  of  a  notice  requiring  him  to  appear  at  a  specified  time  and  place 
and  answer  the  articles  of  impeachment. 

742.  Proceedings  on  failure  to  appear. 

Sec.  742.  If  the  defendant  does  not  appear,  the  senate,  upon  proof  of  service 
or  publication,  as  provided  in  the  two  last  sections,  may,  of  its  own  motion  or 
for  cause  shown,  assign  another  day  for  hearing  the  impeachment,  or  may  pro- 
ceed, in  the  absence  of  the  defendani,  to  trial  and  judgment. 

743.  Befeitfdant,  after  appearance,  may  answer  or  demur. 

Sec.  743.  When  the  defendant  appears  he  may  in  writing  object  to  the  suf- 
ficiency of  the  articles  of  impeachment,  or  he  may  answer  the  same  by  an  oral 
plea  of  not  guilty,  which  plea  must  be  entered  upon  the  journal,  and  puts  in 
issue  every  material  allegation  of  the  articles  of  impeachment. 

744.  If  demurrer  is  overrnled,  defendant  must  answer. 

Sec.  744.  If  the  objection  to  the  sufficiency  of  the  articles  of  impeachment 
is  not  sustained  by  a  majority  of  the  members  of  the  senate  who  heard  the  argu- 
ment, the  defendant  must  be  ordered  forthwith  to  answer  the  articles  of  im- 
peachment. If  he  then  pleads  guilty,  or  refuses  to  plead,  the  senate  must 
render  judgment  of  conviction  against  him.  If  he  plead  not  guilty,  the  senate 
must,  at  such  time  as  it  may  appoint,  proceed  to  try  the  impeachment. 

745.  Senate  to  be  sworn. 

Sec.  745.  At  the  time  and  place  appointed,  and  before  the  senate  proceeds 
to  act  on  the  impeachment,  the  secretary  must  administer  to  the  president  of 
the  senate,  and  the  president  of  the  senate  to  each  of  the  members  of  the  senate 
then  present,  an  oath  truly  and  impartially  to  hear,  try,  and  determine  the 
impeachment;  and  no  member  of  the  senate  can  act  or  vote  upon  the  impeach- 
ment, or  upon  any  question  arising  thereon,  without  having  taken  such  oath. 

» 

746.  Two-thirds  necessary  to  a  conviction. 

Sec.  746.  The  defendant  cannot  be  convicted  on  impeachment  without  the 
concurrence  of  two-thirds  of  the  members  elected,  voting  by  ayes  and  noes, 
and  if  two-thirds  of  the  members  elected  do  not  concur  in  a  conviction,  he  must 
be  acquitted.  [Amendment,  approved  February  18,  1880;  Amendments  1880,  3 
(Ban.  ed.  7);  took  effect  immediately.'] 
The    origrinal    sectton    used    the    word    "present"  instead  of  "elected.** 
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747.  Judgment  on  conviction,  how  pronounced. 

Sec.  747.  After  conviction  the  senate  must,  at  such  time  as  it  may  appoint, 
pronounce  judgment,  in  the  form  of  a  resolution  entered  upon  the  journals  o£ 
the  senate. 

748.  Same. 

Sec.  748.  On  the  adoption  of  the  resolution  by  a  majority  of  the  members 
present  who  voted  on  the  question  of  acquittal  or  conviction,  it  becomes  th© 
judgment  of  the  senate. 

749.  Nature  of  the  judgment. 

Sec.  749.    The  judgment  may  be  that  the  defendant  be  suspended,  or  that  he 
be  removed  from  office  and  disqualified  to  hold  any  office  of  honor,  trust,  or 
profit  under  the  state.  •  [Amendment,  approved  February  18,  1880;  Amend- 
ments  1880,  3  (Ban.  ed.  8);  took  effect  immediately.] 
The  original  sectioii  had  "and  remoyed  from  office*'  after  the  word  "suspended." 

760.  Effect  of  judgment  of  suspension. 

Sec.  750.  If  judgment  of  suspension  is  given,  the  defendant,  during  the  con- 
tinuance  thereof,  is  disqualified  from  receiving  the  salary,  fees,  or  emoluments 
of  the  office. 

761.  Impeachment  disqualifies  until  acquittal — Vacancy,  how  filled. 

Sec.  751.  Whenever  articles  of  impeachment  against  any  officer  subject  to 
impeachment  are  presented  to  the  senate,  such  officer  is  temporarily  suspended 
from  his  office,  and  cannot  act  in  his  official  capacity  until  he  is  acquitted. 
Upon  such  suspension  of  any  officer  other  than  the  governor,  his  office  must  at 
once  be  temporarily  filled  by  an  appointment  made  by  the  governor,  with  the 
advice  and  consent  of  the  senate,  imtil  the  acquittal  of  the  party  impeached; 
or  in  case  of  his  removal,  until  the  vacancy  is  filled  at  the  next  election  aa 
required  by  law. 

732.  Presiding  officer  when  lieutenant-governor  impeached. 

Sec.  752.  If  the  lieutenant-governor  is  impeached,  notice  of  the  impeach- 
ment must  be  immediately  given  to  the  senate  by  the  assembly,  that  another 
president  may  be  chosen. 

753.  Impeachment  not  a  bar  to  indictment. 

Sec.  753.  If  the  offense  for  which  the  defendant  is  convicted  on  impeach- 
ment is  also  the  subject  of  an  indictment  or  information,  the  indictment  or 
information  is  not  barred  thereby.  [Amendment,  approved  February  18,  1880'; 
Amendments  1880,  3  (Ban.  ed.  8);  took  effect  immediately.] 

This  chapter  is  based  on  Stats.  1851,  p.    212  et  seq.;  1857»  p.  17. 
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CHAPTER  n, 

OF  THE  REMOVAL  OF  CIVIL  OFFICERS  OTHERWISE  THAN  BT  IMPEACHMENT. 

Sec.  758.  Accusation  to  be  presented  by  grand  jury. 

Sec.  759.  Form  of  accusation. 

Sec.  700.  To  be  transmitted  to  district  attorney,  and  copy  serred  on  defendant. 

Sec.  7G1.  Proceedings  if  defendant  does  not  appear. 

Sec.  762.  Defendant  may  object  to  or  deny  the  accusation. 

Sec.  763.  Form  of  objection. 

Sec.  764.  Manner  of  denial. 

Sec.  765.  If  objections  overruled,  defendant  must  answer. 

Sec.  766.  Proceedings  on  plea  of  guilty,  refusal  to  answer,  etc. 

Sec.  767.  Trial  by  jury. 

Sec.  768.  State  and  defendant  entitled  to  process  for  witnesses. 

Sec.  769.  Judgment  upon  couyiction,  and  its  form. 

Sec.  770.  Appeal,  how  taken— Defendant  to  be  suspended  and  vacancy  filled. 

Sec.  771.  Proceedings  for  the  removal  of  a  district  attorney. 

Sec.  772.  Removal  of  public  officers  by  summary  proceedings.    [Repealed.] 

768.  Aoonsation  to  be  presented  by  grand  jury. 

Sec.  758.  An  accusation  in  writing  against  any  state,  district,  county,  town- 
ship, or  municipal  officer,  other  than  those  mentioned  in  section  seven  hundred 
and  thirty-seven,  for  willful  or  corrupt  misconduct  in  office,  or  for  willful  refusal 
or  neglect  to  perform  any  official  duty,  may  be  presented  by  the  grand  jury  of 
any  county  for  or  in  which  the  officer  accused  is  elected  or  appointed,  or,  if  a 
state  officer,  by  the  grand  jury  of  the  county  of  Sacramento.  [Commissioners^ 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

Bemoval  of  civil  officers  otherwiso  may  extend  the  term  of  an  incumbent  when 
than  by  impeachment.— Under  this  sec-  an  office  has  been  filled  by  an  election: 
tion,  which  is  taken  from  article  IV,  section  Christy  v.  Board  of  Supervisors,  39  Cal.  3. 
18,  of  the  state  constitution,  all  officers,  So  it  may  abolish  or  change  an  office  crea- 
other  than  those  named  in  section  737  as  tod  by  it,  and  it  may  extend  or  abridge 
liable  to  impeachment,  are  liable  to  be  tried  the  terms  of  its  incumbents  at  pleasure:  In 
for  misconduct  in  office,  and,  if  found  guil-  re  Bulger,  45  Cal.  553.  The  act  charged  as 
ty,  removed  therefrom.  The  constitutional  misconduct  must  have  been  done  in  the  dis- 
provision  just  referred  to  reads:  "All  other  charge  of  judicial  functions,  and  must  be 
civil  officers  shall  be  tried  for  misdemean-  charged  to  have  been  done  with  corrupt^ 
or  in  office  in  such  manner  as  the  legisla-  partial,  malicious,  or  other  improper  mo- 
ture  may  provide."  The  appointing  power  tives:  People  v.  Ward,  85  Cal.  585.  See,  al- 
hns  no  authority  to  remove  officers  the  du-  so,  Crossman  v.  Lesher,  97  Cal.  382. 
ration  of  whose  term  is  provided  for  by  The  provisions  of  this  chapter  must  pre- 
law: People  V.  Jewett,  6  Cal.  291.  If  the  vail  as  to  all  matters  arising  out  of  the  sub- 
duration  of  an  office  is  not  fixed,  the  ap-  ject  matter  thereof  over  any  provisidb  of 
pointing  power  may  exercise  the  power  of  law  in  any  other  title  of  the  code,  or  in 
removal  at  pleasure:  People  v.  Hill,  7  Cal.  any  statute  which  conflicts  with  this  chap- 
97;  People  v.  Squires,  14  Cal.  12;  see  Peo-  ter:  See  Pol.  Code,  sec.  4481;  Woods  v.  Var- 
ple  V.  Mizner,  7  Cal.  519.    The  legislature  num,  83  Cal.  46. 

769.  Form  of  accnsation. 

Sec.  759.  The  accusation  must  state  the  offense  charged,  in  ordinary  and 
concise  language,  and  without  repetition. 
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760.  To  be  transmitted  to  district  attorney,  and  copy  served  on  defendant. 

Sec.  760.  The  accusation  must  be  delivered  by  the  foreman  of  the  grand 
jury  to  the  ^district  attorney  of  the  county,  except  when  he  is  the  officer  accused, 
who  must  cause  a  copy  thereof  to  be  served  upon  the  defendant,  and  require, 
by  notice  in  writing  of  not  less  than  ten  days,  that  he  appear  before  the  supe- 
rior court  of  the  county,  at  a  time  mentioned  in  the  notice,  and  answer  the 
accusation.  The  original  accusation  must  then  be  filed  with  the  clerk  of  the 
court.  [Amendment,  approved  April  12,  1880;  Amendments  1880,  32  (Ban. 
ed.  199);  took  effect  immediately.] 

761.  Proceedings  if  defendant  does  not  appear. 

Sec.  761.  The  defendant  must  appear  at  the  time  appointed  in  the  notice 
and  answer  the  accusation,  unless  for  some  sufficient  cause  the  court  assign 
another  day  for  that  purpose.  If  he  does  not  appear,  the  court  may  proceed  to 
hear  and  determine  the  accusation  in  his  absence. 

762.  Defendant  may  object  to  or  deny  the  accusation. 

Sec.  762.  The  defendant  may  answer  the  accusation  either  by  objecting  to 
the  sufficiency  thereof,  or  of  any  article  therein,  or  by  denying  the  truth  of  the 
same. 

763.  Form  of  objection. 

Sec.  763.  If  he  objects  to  the  legal  sufficiency  of  the  accusation,  the  objec- 
tion must  be  in  writii\g,  but  need  not  be  in  any  specific  form,  it  being  sufficient 
if  it  presents  intelligibly  the  grounds  of  the  objection. 

764.  Manner  of  denial. 

Sec.  764.  If  he  denies  the  truth  of  the  accusation,  the  denial  may  be  oral 
and  without  oath,  and  must  be  entered  upon  the  minutes. 

765.  If  objections  overmled,  defendant  must  answer. 

Sec,  765.  If  an  objection  to  the  sufficiency  of  the  accusation  is  not  sustained, 
the  defendant  must  answer  thereto  forthwith. 

766.  Proceedings  upon  plea  of  guilty,  refusal  to  answer,  etc. 

Sec.  766.  If  the  defendant  pleads  guilty,  or  refuses  to  answer  the  accusa- 
tion, the  court  must  render  judgment  of  conviction  against  him.  If  he  denies 
the  matters  charged,  the  court  must  immediately,  or  at  such  time  as  it  may 
appoint,  proceed  to  try  the  accusation. 

767.^Trial  by  jury. 

Sec.  767.  The  trial  must  be  by  a  jury,  and  conducted  in  all  respects  in  the 
same  manner  as  the  trial  of  an  indictment  for  a  misdemeanor. 

768.  State  and  defendant  entitled  to  process  for  witnesses. 

Sec.  768.  The  district  attorney  and  the  defendant  are  respectively  entitled 
to  such  process  as  may  be  necessary  to  enforce  the  attendance  of  witnesses  as 

npon  a  trial  of  an  indictment. 
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769.  Judgment  upon  conviction,  and  its  form. 

Sec.  769.  Upon  a  conviction,  the  cdurt  must,  at  such  time  as  it  may  appoint, 
pronounce  judgment  that  the  defendant  be  removed  from  oflBce  and  disquali- 
fied from  holding  any  office  of  honor,  trust,  or  profit  within  the  state.  The 
judgment  must  be  entered  upon  the  minutes  and  specify  the  cause  of  removal. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 

770.  Appeal,  how  taken — ^Defendant  to  be  suspended  and  vacancy  filled. 

Sec.  770.  From  a  judgment  of  removal  an  appeal  may  be  taken  to  the 
supreme  court,  in  the  same  manner  as  from  a  judgment  in  a  civil  action;  but 
until  such  judgment  is  reversed,  the  defendant  is  suspended  from  his  office. 
Pending. the  appeal,  the  office  must  be  filled  as  in  case  of  a  vacancy. 

This  chapter  is  based  on  Stats.  1851,  p.  warrant  for    the  amount    of  snch    salary: 

212  et  seq.;  1863,  p.  158.    This  section  is  Ward  v.  Marshall,  96  Cal.  166;  31  Am.  St. 

applicable  to  proceeding's  under  section  772:  Hep.  108. 

Woods  ▼.  Vamum,  83  Cal.  46.  This    section    must    be    construed    ds    a 

Bight  to  salazy  daring  suspension.—  whole,  and  the  right  of  appeal  given  by  it 

A  public  officer  accused  and  found  guilty  secures  the  usual  results  which  flow  from 

-of  willful  misconduct  in  office  is  entitled,  the  reversal  of  a  judgment,  including  the 

upon  a  reversal  of  the  judgment  of  remov-  restoration  of  aU  rights  taken  from  the  ap- 

-al,  to  the  salary  of  the  office  during  the  pellant  by  the  erroneous  judgment,  and  the 

time  he  was  suspended  from  the  perform-  leaving  of  the    parties  where  they    stood 

ance  of  its  duties  by  the  erroneous  judg-  prior  to  its  rendition:  Ward  v.  Marshall,  96 

ment  of  the  trial  court,  and  may  compel  the  Cal.  166. 
auditor,  by  writ  of    mandate,  to  draw  his 

771.  Proceedings  for  removal  of  district  attorney. 

Sec.  771.-  The  same  proceedings  may  be  had  on  like  grounds  for  the  removal 
of  a  district  attorney,  except  that  the  accusation  must  be  delivered  by  the  fore- 
man of  the  grand  jury  to  the  clerk,  and  by  him  to  a  judge  of  the  superior  court 
•of  the  county,  who  must  thereupon  appoint  some  one  to  act  as  prosecuting 
officer  in  the  matter,  or  place  the  accusation  in  the  hands  of  the  district  attor- 
ney of  an  adjoining  county,  and  require  him  to  conduct  the  proceedings. 
[Amendment,  approved  April  12,  1880;  Amendments  1880,  32  (Ban.  ed.  199); 
took  effect  immediately.] 

772.  Eemoval  of  public  officers  by  summary  proceedings. 

[Section  772  was  repealed  by  act  approved  March  16,  1901;  Commissioners' 
Amendment;  took  effect  July  1,  1901.] 

The  comxniBSioners  recommended  the  anthorized  to  file  the  complaint  therein  men- 
repeal  of  this  section  "because  its  subject  tioned  who  would  take  upon  himself  to  in- 
matter  is  sufficiently  provided  for  in  section  stitute  an  inquiry  into  the  conduct  o?  pub- 
seven  hundred  and  fifty-eight."  lie  officers,  and  that  it  was  not  necessary 

Summary  proceedings  for  removal  of  that  such  party  should  aver  or  prove  that 

public  offlcere.— This  section   was  in  sub-  he  was  a    party  in  interest    in  the  strict 

stance  a  re-enactment  of  an  act  entitled,  sense,  or  that  he  had  suffered  any  special 

"An  act  to  prevent  extortion  in  office,  and  damaf?e    by  reason  of  the  official    neglect 

to  enforce   official  duty,*'   approved  March  complained  of.    "It  is  not  the  personal  in- 

14,  1853:  Stats.  1853,  40.    Under  section  4  terest  of  the  complainant  which  the  statute 

^f  that  act  it  was  held  that  any  person  was  regards,  but  the  higher  and  more  important 
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interest  of  the  people  and  body  politic  in 
the  honest  and  faithful  discharge  of  official 
duties  by  public  servants.  The  right  of  a 
private  person  to  institute  an  inquiry  into 
the  conduct  of  office  holders  under  the  act 
in  question  may  be  said  to  be  akin  to  the 
right  of  every  elector  to  contest  the  claim 
of  any  person  asserting  himself  to  have 
been  elected  to  office**:  Matter  of  Marks, 
45  Cal.  199;  see  Minor  v.  Kidder,  43  Cal. 
229.  The  legislature  may  provide  the  man- 
ner in  which  all  civil  officers,  other  than 
those  liable  to  impeachment,  shall  be  tried 
for  misdemeanor  in  office:  Matter  of  Marks, 
45  Cal.  199.  Before  an  officer  can  be  re- 
moved  from  office  for  charging  and  receiv- 
ing illegal  fees,  the  court  must  find  that  such 
fees  were  knowingly,  willfully,  or  corruptly 
taken:  Triplett  v.  Munter,  50  Cal.  644.  If 
the  charges  made  against  an  officer  are  un*- 
sustained,  no  judgment  costs  can  be  ren- 
dered  against  the  people  or  state:  People  v. 
Kirkpatrick,  57  Cal.  353. 

The  proceeding  is  a  criminal  one  in  the 
nature  of  an  impeachment:  In  re  Curtis^ 
108  Cal.  6(h. 

The  proceeding  is  not  in  the  nature  of 
quo  warranto,  nor  is  the  title  of  the  office 
in  issue  therein:  Wheeler  v.  Donnell,  110 
Cal.  G55.  It  is  a  criminal  prosecution;  and 
by  sections  888  and  889  is  limited  to  dis- 
trict, county,  and  township  officers;  the  su- 
perior court  has  no  jurisdiction  under  it  to 
prosecute  the  state  bank  commissioners,  and 
such  prosecution  will  be  restrained  by  writ 
of  prohibition:  Kilburn  v.  Law,  111  Cal. 
237, 

This  section  contemplates  proceedings 
founded  upon  a  written  accusation  of  a 
private  person.  "Summary  manner"  ex- 
cludes the  right  of  trial  by  jury:  See  Const., 
art.  IV,  sec.  18.  The  accusation  need  not 
conform  to  the  requirements  of  sections  950, 
951,  952,  of  this  code;  it  is  sufficient  if  it 
contain  the  substance  of  what  is  required 
in  subdivision  2  of  section  950.  A  tax  col- 
lector may  be  removed,  under  this  section, 
for  fifilure  to  pay  over  taxes  collected  at 
the  end  of  his  first  term,  as  for  a  misde- 
meanor committed  during  his  second  term. 
The  intent  of  the  tax  collector  is  immate- 
rial to  the  question  of  misappropriation  of 
taxes  illegally  collected:  Woods  v.  Varnum, 

85  Cal.  639.  See,  also,  this  case  for  sufficient 
verification  of  th«  accusation;  for  sufficient 
accusation  against  a  tax  collector  for  fail- 


ure to  perform  official  duties,  and  fraudu- 
lent misappropriation  of  taxes;  for  sufficient 
allegation  that  the  accused  was  in  office. 

This  section  does  not  authorize  a  proceed- 
ing to  remove  an  officer  on  accusation  by 
a  private  person  for  misconduct  other  than 
that  mentioned  in  the  section;  such  pro- 
ceeding for  other  misconduct  must  be  tak- 
en under  section  758:  Crossman  v.  Lesher, 
97  Cal.  382.  The  proceeding  cannot  be 
maintained  against  an  officer  who  has 
ceased  to  hold  office.  The  accusation  must 
show  with  certainty  whether  the  defendant 
is  accused  of  charging  and  collecting  illegal 
fees  for  his  services,  or  of  refusal  or  neg- 
lect to  perform  his  official  duties'.  If  the 
accusation  is  for  the  former  offense  it  must 
allege  that  the  fees  were  illegal  and  were 
collected:  Smith  v.  Ling,  68  Cal.  324.  The 
accusation  must  allege  that  the  defendant 
acted,  or  omitted  to  act,  knowingly,  willful- 
ly, or  corruptly:  Smith  v.  Ling,  G8  Cal.  324. 

All  the  facts  showing  that  the  accused  is 
a  state,  county,  or  municipal  officer  within 
the  jurisdiction  of  the  court,  and  when, 
how,  and  where  he  refused  or  neglected  to 
perform  his  official  duty,  must  be  plainly 
and  fully  alleged,  and  the  proceeding  must 
be  instituted  while  the  accused  is  still  in  of- 
fice, and  not  after  his  term  has  expired: 
In  re  Stow,  98  Cal.  587.  The  proceeding 
cannot  be  maintained  for  violation  of  the 
officer's  duty  while  serving  in  another  of- 
fice, or  in  another  term  of  the  same  office: 
Thurston  v.  Clark,  107  Cal.  285.  The  de- 
fendant cannot  be  compelled  to  be  a  witness 
against  himself:  Thurston  v.  Clark,  107 
Cal.  285. 

Appeals.— Section  770,  supra,  applies  to 
proceedings  under  this  section:  Woods  v. 
Varnum,  83  Cal.  46.  But  see  In  re  Curtis, 
108  Cal.  661,  holding  that  as  the  legislature 
has  made  no  provision  for  review  of  the  ac- 
tion of  the  superior  court  an  appeal  from 
its  judgment  must  be  dismissed..  Nor  does 
the  fact  that  judgment  is  directed  to  be  en- 
tered against  the  party  deprived  of  his  of- 
fice for  an  amount  greater  than  three  hun- 
dred dollars  bring  the  case  within  the  ap- 
pellate jurisdiction  of  the  supreme  court: 
Wheeler  v.  Donnell,  110  Cal.  655. 

Crimes,  Jurisdictioii  of.— Jurisdiction  la- 
the power  to  hear  and  determine  causes. 
It  is  given  by  the  law,  and  cannot  be  con- 
ferred by  consent  of  the  parties:  People  v. 
Granice,  50  Cal.  447.    It  is  original  when 
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<»nferred  apon  certain  officers  or  tribunals 
to  hear  and  determine  causes  in  the  first  in- 
stance,  and   appellate   when   the   power   is 
given  to  them  to  review  by  appeal  the  de- 
•cisions    of   other  officers  or    tribunals.    In 
this  state  the  original    jurisdiction   of  the 
trial  of  all  criminal  cases  amounting  to  a 
felony,     and     cases     of    misdemeanor    not 
■otherwise    provided    for,    is    vested    in    the 
superior    court:  Cal.    Const.,  art.  VI,    sec. 
5.    The  supreme  court  is  vested   with   ap- 
pellate   jurisdiction    in    all    criminal    cases 
prosecuted  by  indictment  or  information  in 
a    court    of    record,    on    questions    of    law 
alone:  Cal.  Const.,  art.  VI,  sec.  4.    By  the 
constitution  of  18()3  the  supreme  court  was 
vested   with  appellate  jurisdiction  in  crim- 
inal cases  only  when  they  amounted  to  a 
felony,  and  then  on  questions  of  law>  alone: 
ConRt.  1803,  art.  VI,  sec.  4;  People  v.  Shear, 
7  Cal.  130;  People  v.  Vick,  7  Cal.  165;  Peo- 
ple V.  Cornell,  16  Cal.  187;  People  v.  War, 
20  Cal.  117;  People  v.  Burney.  29  Cal.  459; 
People  V.   Johnson,  30  Cal.   98;  People  v. 
Apgar,  35  Cal.  389;  People  v.  Jones,  31  Cal. 
565;  People  v.  Aubrey,  53  Cal.  427.    Under 
the  present  constitution   appellate  jurisdic- 
tion   is  given  to  the  supreme  court    in  all 
cases    of    felony,    upon    questions    of    law 
alone,  and  in  all  cases  of  misdemeanors,  up- 
on questions  of  law  alone    that  are  prose- 
cuted   by  indictment  or  information    in  a 
court  of    record.    State  tribunals    have  no 
jurisdiction  to    punish  crimes    against    the 
laws  of  the  United  States:  People  v.  Kelly, 
38  Cal.  145;  99  Am.  Dec.  360.    Certain  acts 
however,  may  be  crimes  both  by  the  laws 
of  the  United  States,   and  of  a  particular 
state;  and  when  this  is  so,  both  sovereign- 
ties may  punish  the  oflPense:  Fox  v.  State, 
5  How.  410;  United  States  v.  Marigold,  9 
How.   560;  Moore  v.   Illinois,  14  How.  13, 
20:  People  v.  White,  34  Cal.  183;  sec.  655. 
And  a  punishment  of  such  acts  by  one  of 


such  governmental  powers  is  no  bar  to  a 
further  punishment  of  the  same  acts  by  the 
other:  1  Bishop's  Criminal  Law,  sec.  989. 
Although  this  is  plainly  the  law,  yet  a  pun- 
ishment by  one  of  such  governments  of  cer- 
tain acts  which  are  criminal  against  both 
is  generally  regarded  by  the  other  as  suf- 
ficient ground  for  ordering  a  nolle  prosequi, 
or  granting  a  pardon  to  the  offender,  when 
it  is  again  attempted  to  punish  him  for  the 
commission  thereof:  1  Bishop's  Criminal 
Law,  sec.  989;  Commonwealth  v.  Fuller,  8 
Met.  313;  41  Am.  Dec.  509;  Harian  v.  Peo- 
ple, 1  Doug.  207,  212:  Houston  v.  Moore,  5 
Wheat.  1;  People  v.  Westchester,  1  Park. 
C.  C.  659;  Commonwealth  v.  Barry,  116 
Mass.  1;  see  Manley  v.  People,  7  N.  Y. 
295,  302;  Hendrick  v.  Commonwealth,  5 
Leigh,  707.  In  this  state  it  is  a  sufficient 
defense  for  a  defendant  to  show  that  he 
has  been  prosecuted  and  convicted  under 
the  laws  of  another  state,  government,  or 
country,  for  the  same  acts  or  omission  for 
which  he  is  here  being  tried:  Sec.  656. 

Locus  delicti.— In  all  criminal  prosecu- 
tions the  venue  must  be  alleged  in  the  in- 
dictment, and  proved  by  the  people  upon 
the  trial  as  alleged:  People  v.  Parks,  44  Cal. 
105;  People  v.  0*Neil,  48  Cal.  257;  People  v. 
Roach,  48  Cal.  382;  People  v.  Murphy,  51 
Cal.  376;  People  v.  Bevans,  52  Cal.  470. 
Upon  appeal  the  record  must  show  that  the 
locus  delicti  was  proved:.  See  cases  last 
cited.  It  is  not  necessary,  however,  that 
any  particular  witness  should  testify  in  so 
many  words  to  the  venue  of  the  crime  as 
alleged  in  the  indictment;  it  is  sufficient  if 
all  the  testimony,  taken  together,  leaves 
no  room  for  a  reasonable  doubt  on  this 
point:  People  v.  Manning,  48  Cal.  335. 
As  to  whether  evidence  of  general  reputa- 
tion is  admissible  to  prove  the  locus  delicti, 
see  People  v.  McLane,  19  Cal.  131. 


TITLE  III. 

OF  PROCEEDINGS  IN  CRIMINAL  ACTIONS,  PROSECUTED  BY 
INDICTMENT,  TO  THE  COMMITMENT,  INCLUSIVE. 

Chapter  I.     Of  the  Local  Jurisdiction  of  Public  Offenses 777 

II.     Of  the  Time  of  Commencing  Criminal  Actions 799 

III.     The  Complaint 80G 
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VI.    Ketaking  After  an  Escape  or  Rescue 854 

VII.    Examination   of  the   Case,  and  Discharge   of  Defendant   or 

Holding  Him  to  Answer «     ». 858 


CHAPTER  I. 

OF  THE  LOCAL  JURISDICTION  OP  PUBLIC   OFFENSES. 

Sec.  777.    Jnrisdiction  of  offenses  committed  in  this  state. 

Sec.  778.    Offenses  commenced  without,  bat  consummated  within,  this  state. 

Sec.  778a.  Acts  done  partly  within  and  partly  without  the  state. 

Sec.  778b.  Acts  done  without  the  state  toward  commission  of  a  crime  within  it. 

Sec.  779.  When  an  inhabitant  of  this  state  is  concerned  in  a  duel  out  of  the  same^ 
and  a  party  wounded  dies  therein. 

Sec.  780.    Leaving  the  state  to  evade  the  statute  against  dueling. 

Sec.  781.    Offense  committed  partly  in  one  county  and  partly  in  another. 

Sec.  782.    Committed  on  the  boundary,  etc.,  of  two  or  more  counties. 

Sec.  783.    Jurisdiction  of  an  offense  on  board  a  Vessel  or  car. 

Sec.  784.    Jurisdiction  for  kidnaping  or  abduction. 

Sec.  785.    Jurisdiction  of  an  indictment  for  bigamy  or  incest. 

Sec.  78G.     Property  feloniously  taken  fn  one  county  and  brought  into  another* 

Sec.  787.    Jurisdiction  for  escaping  from  prison. 

Sec.  788.    Jurisdiction  for  treason  committed  out  of  the  state. 

Sec.  789.    Jurisdiction  for  stealing,  etc.,  property,  out  of  state,  and  brought  therein.. 

Sec.  790.  Jurisdiction  for  murder,  etc.,  where  the  injury  was  inflicted  in  one  county,, 
and  the  party  dies  out  of  that  county. 

Sec.  791.    Of  an  indictment  against  an  accessary. 

Sec.  792.  Of  principals  who  are  not  present,  etc.,  ait  commission  of  the  principal  of- 
fense. 

Sec.  793.  Conviction  or  acquittal  in  another  state  a  bar,  where  the  jurisdiction  ia 
concurrent. 

Sec.  794.  Conviction  or  acquittal  in  another  county  a  bar,  where  the  jurisdiction  is. 
concurrent. 

Sec.  795.     Jurisdiction  of  prize  fight. 

777.  Tnrisdiction  of  offenses  committed  in  tliis  state. 

'Sec.  177.  Every  person  is  liable  to  punishment  by  the  laws  of  this  state^ 
for  a  public  offense  committed  by  him  therein,  except  where  it  is  by  law  cog- 
nizable exclusively  in  the  courts  of  the  United  States;  and  except  as  herein 
otherwise  provided,  the  jurisdiction  of  every  public  offense  is  in  the  county 
wherein  it  is  committed.  [Commissioners'  Amendment,  approved  March  16^^ 
1901;  took  effect  July  1,  1901.] 

Penal  laws,  operation  of.— Penal  laws  rule,  however.  Where  a  criminal  act  per- 
are  generally  local  in  their  operation,  and  petrated  in  one  state  or  foreign  sovereign- 
are  only  intended  to  punish  such  offenses  as  ty  by  continuity  of  operation  takes  effect  ia 
are  committed  within  the  sovereignty  in  another,  the  courts  of  the  latter  have  ju- 
which  they  are  enacted.  One  sovereignty  risdiction  to  punish  the  crime  as  if  all  the 
has  no  jurisdiction  over  and  will  not  under-  res  gestae  had  taken  place  within  *its  ter- 
take  to  punish  crimes  committed  in  another.  ritory:  May^s  Criminal  Law,  sec.  41;  Oom- 
Certain  well-settled  exceptions  exist  to  this  monwealth  v.  Macloon,  101  Mass.  1;  Tyler 
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V.  People,  8  Mich.  320;  1  Bishop's  Criminal 
Law,  sec.  114  et  seq.    A  man  need  not  be 
actually  present  in  a  country  or  state  to 
render    himself  amenable   to    its  laws.    If 
crime  is  the  immediate  resfult  of  his  act,  he 
may  be  made  to  answer  for  it  in  the  courts 
of    the    place    where    it    is    consummated, 
though  he  is  not  actually  present  in  such 
place  at  the  time.    In  contemplation  of  law 
he  is  present.    Thus,  if  a  man  stand  in  one 
state,  and  by  firing  a  gun  kill  a  man  in  an- 
other,  he  would  be  answerable  to  the  laws 
of  the  latter,  if  ever  he  should  come  within 
their  jurisdiction:  People  y.  Adams,  3  Denio', 
207;    People  v.  Rathbum,  21  Wend.    509; 
State  V.  Chapin,  17  Ark.  B61;  65  Am.  Dec. 
452;  Adams  v.  People,  1  N.  Y.  173;  United 
States  y.  Dayis,  2  Sum.  482.    So,  if  a  man 
who  resides  in  one  country  should  by  means 
of  an  innocent  agent  commit  a  crime  in  an- 
other, he  is  liable  to  punishment  under  the 
laws  of  the  latter  when  found  within  the 
jurisdiction  of  such    laws:  May's  Criminal 
Law,  sec.  41;  Johns  y.  State,  19  Ind.  421; 


81  Am.  Dec.  408.  So,  if  a  person  residlngin 
one  country  should  send  poison  by  means  of 
a  letter  to  another  residing  in  a  different 
country,  for  the  purpose  of  poisoning  such 
other,  and  should  succeed,  he  would  be  lia- 
ble to  punishment  under  the  laws  of  the 
latter  country:  People  y.  Kathbun,  21 
Wend.  500;  Regina  y.  Garrett,  22  Eng.  L. 
&  Eq.  607. 

Place  where  crime  committed:  See  44 
Am.  St.  Rep.  82,  83,  note. 

Crime  committed  by  person  ont  of 
state:  Sec.  27,  note. 

Locus  delicti:  See  sec.  1102,  note. 

Cog^zable  exclnsively  In  courts  of 
TTnited  States.— The  mere  ownership  by 
the  United  States  of  the  land  upon  which 
the  crime  was  coipmitted  does  not  giye  fed- 
eral jurisdiction  oyer  the  crime;  the  land 
must  haye  been  purchased  by  consent  of 
the  legislature  or  under  the  law  of  eminent 
domain  prescribed  by  the  legislature:  People 
y.  Collins,  105  Cal.  504. 


778.  Offenses  commeiiced  without,  but  oonsnmmated  within  this  state. 

Sec.  778.  When  the  commission  of  a  public  offense  commenced  without  the 
state  is  consummated  within  ita  boundaries,  the  defendant  is  liable  to  pimifih- 
ment  therefor  in  this  state,  though  he  was  out  of  the  state  at  the  time  of  the 
commission  of  the  offense  charged.  If  he  consummated  it  in  this  state  through 
the  intervention  of  an  innocent  or  guilty  agent,  or  any  other  means  proceeding 
directly  from  himself,  in  such  case  the  jurisdiction  is  in  the  county  in  which 
the  offense  is  consummated. 

778a.  Acts  done  partly  within  and  partly  without  the  state. 

Sec.  778a.  Whenever  a  person,  with  intent  to  commit  a  crime,  does  any  act 
within  this  state  in  execution  or  part  execution  of  such  intent,  which  culminates 
in  the  commission  of  a  crime,  either  within  or  without  this  state,  such  person  is 
punishable  for  such  crime  in  this  state  in  the  same  manner  as  if  the  same  had 
been  committed  entirely  within  this  state.  [Commissioners'  Amendment,  ap- 
proved March  16, 1901;  took  effect  July  1,  1901.] 

778b.  Acts  done  without  the  state  toward  commission  of  a  crime  within  it. 

Sec.  778b.  Every  person  who,  bein^  out  of  this  state,  causes,  aids,  advises,  or 
encourages  any  person  to  commit  a  crime  within  this  state,  and  is  afterward 
found  within  this  state,  is  punishable  in  the  same  manner  as  if  he  had  been 
within  this  state  when  he  caused,  aided,  advised,  or  encouraged  the  commission 
of  such  crime.  [Commissioners'  Amendment,  approved  March  16,  1901;  took 
effect  July  1,  1901.] 

Extraterritorial  crime:  See  a  Taluable      6  Criminal    Law    Magazine,  155;  note,  44 
discuBsion,  by  Wharton,  of  this  subject  in      Am.  St.  Kep.  79-82. 
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779.  When  an  inhabitant  of  this  state  is  concerned  in  duel  out  of  the  same^  and 
a  party  wonnded  dies  therein. 

Sec.  779.  AVhen  an  inhabitant  or  resident  of  this  state,  by  previous  appoint- 
ment or  engagement,  fights  a  duel  or  is  concerned  as  second  therein,  out  of  the 
jurisdiction  of  this  state,  and  in  the  duel  a  wound  is  inflicted  upon  a  person, 
whereof  he  dies  in  this  state,  the  jurisdiction  of  the  offense  is  in  the  countj^ 
where  the  death  happens. 

])ueling  and  punishment  therefor:  See  sec.  225  et  seq. 

780.  Leaving  the  state  to  evade  the  statute  against  dueling. 

Sec.  780.  When  an  inhabitant  of  this  state  leaves  the  same  for  the  purpose 
of  evading  the  operation  of  the  provisions  of  the  code  relating  to  dueling  and 
challenges  to  fight,  with  the  intent  or  for  the  purpose  of  doing  any  of  the  acts 
prohibited  therein,  the  jurisdiction  is  in  the  county  of  which  the  offender  was 
an  inhabitant  when  the  offense  was  committed. 

Xeaving  state  to  evade  laws  relating      487;  State    r.  Taylor,  1    Treadw.^  107;  3 
to  dueling:  See  State  v.  Farrier,  1  Hawks,      Brev.  243. 

781.  Offense  committed  partly  in  one  county  and  partly  in  another. 

Sec.  781.  When  a  public  offense  is  committed  in  part  in  one  county  and  in 
part  in  another,  or  the  acts  or  effects  thereof  constituting  or  requisite  to  the 
consummation  of  the  offense  occur  in  two  or  more  counties,  the  jurisdiction  is 
in  either  county. 

Offense  committed  partly  in  one  coun-  44    Cal.  494;  State    y.  Hamilton,  13  Nev. 
ty  and  partly  in  another.— A  person  who   •  386.    See,  also,  People  v.  Leong  Fiy,  107 

receives  property  in  one  county  and  takes  Cal.  497. 

it  into    another,   and    there  embezzles    it.  Indictment.— See  as  to  what  indictment 

cannot    be  tried    under  this  section  in  the  should  allege    when  offense    is  committed 

former  county,  unless  when  he  received  the  partly   in    one   county    and    partly    in   an- 

property  there  he  had  the  intent  to  fraudu-  other:  People  v.  Ah  Own,  39  Cai.  604;  Peo- 

lently  convert  it  to  his  own  use:  People  v.  pie  v.  Wooley,  44  Oal.  494. 
Murphy,  51  Cal.  37G;  see  People  v.  Wooley, 

782.  Committed  on  the  honndary,  etc.,  of  two  or  more  counties. 

Sec.  ?82.     When  a  public  offense  is  committed  on  the  boundary  of  two  or 

more  counties,  or  within  five  hundred  yards  thereof,  the  jurisdiction  is  in  either 

county. 

"Five  hundred  yards  thereof":  People  for  larceny,  whore  the  boundary  between 

V.  Wooley,  44  Cal.  494;  People  v.  Salorae,  the  counties  of  Los  Angeles  and  Ventura 

€2  Cal.  139;  People  v.  Davis,  36  N.  1?.  77.  was  somewhat  indefinite,  in  People  t.  Ve- 

See  an  application  of  this  section  in  a  trial  larde,  59  Cal.  457. 

783.  Jurisdiction  of  an  offense  on  board  a  vessel  or  car. 

Sec.  783.  When  an  offense  is  committed  in  this  state  on  hoard  a  vessel  navi- 
gating a  river,  bay,  slough,  lake,  or  canal,  or  lying  therein,  in  the  prosecution 
of  her  voyage,  the  jurisdiction  is  in  any  county  through  which  the  vessel  is 
navigated  in  the  course  of  her  voyage,  or  in  the  county  where  the  voyage  termi- 
nates; and  when  the  offense  is  committed  in  this  state  on  a  railroad  train  or 
car  prosecuting  its  trip,  the  jurisdiction  is  in  any  county  through  w^ich  the 
train  or  car  passes  in  the  course  of  her  trip,  or  in  the  county  where  the  trip 
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terminates.     [Amendment,  approved  January  28,  1876;  Amendments  1875-76, 
116;  took  effect  sixtieth  day  after  passage.! 

People  V.  Moore,  103  Cal.  508. 

784.  JurisdictioiL  for  kidnaping  or  abduction. 

Sec.  784.     The  jurisdiction  of  a  criminal  action: 

1.  For  forcibly  and  without  lawful  authority  seizing  and  confining  another, 
or  inveigling  or  kidnaping  him,  with  intent,  against  his  will,  to  cause  him  to  bj 
secretly  confined  or  imprisoned  in  this  state,  or  to  be  sent  out  of  the  state,  or 
from  one  county  to  another,  or  to  be  sold  as  a  slave^  or  in  any  way  held  to 
service; 

3.  For  decoying,  taking,  or  enticing  away  a  child  under  the  age  of  twelve 
years,  with  intent  to  detain  and  conceal  it  from  its  parent,  guardian,  or  other 
person  having  the  lawful  charge  of  the  child; 

3.  For  inveigling,  enticing,  or  taking  away  an  unmarried  female  of  previous 
diaste  character,  under  the  age  of  eighteen  years,  for  the  purpose  of  prosti- 
tution; or, 

4.  For  taking  away  any  female,  under  the  age  of  eighteen  years,  from  her 
father,  mother,  guardian,  or  other  person  having  the  legal  charge  of  her  person, 
without  their  consent,  either  for  the  piirpose  of  concubinage  or  prostitution; 

Is  in  the  county  in  which  the  offense  is  committed,  or  out  of  which  the 
person  upon  whom  the  offense  was  committed  has,  in  the  commission  of  the 
•offense,  been  taken,  or  in  which  an  act  was  done  by  the  defendant  in  instigating, 
procuring,  promoting,  or  aiding  in  the  cominission  of  the  offense,  or  in  abetting 
the  parties  concerned  therein.  [Commissioners'  Amendment,  approved  March 
16,  1901;  took  effect  July  1,  1901.] 

Kidnaping:  Sec.  2^7,  note.  Enticing     away     unmarried     female: 

Enticing  away  children:  Sec.  278.  Sees.  260,  267,  and  notes. 

785.  Jurisdiction  of  indictment  for  bigamy  or  incest. 

Sec.  785.  When  the  offense,  either  of  bigamy  or  incest,  is  committed  in  one 
county  and  the  defendant  is  apprehended  in  another,  the  jurisdiction  is  in 
either  county. 

786.  Property  feloniously  taken  in  one  county  and  brought  into  another. 

Sec.  786.  When  property  taken  in  one  county  by  burglary,  robbery,  larceny, 
or  embezzlement,  has  been  brought  into  another,  the  jurisdiction  of  the  offense 
is  in  either  county.  But  if  at  any  time  before  the  conviction  of  the  defendant 
in  t-ie  latter,  he  is  indicted  in  the  former  county,  the  sheriff  of  the  latter  county 
must,  upon  demand,  deliver  him  to  the  sheriff  of  the  former. 

Property    feloniously    taken    In    one  county  have  no  juriadiction  to  punish  the 

•county  and  brought  into   another:   See  oflFense  of  the  receiver:  People  v.  Stakem, 

«ec.  27,  8Ubd.  2,  and  note;  44  Am.  St.  Rep.  40  Cal.  599.    So  where  a  person  has  stolen 

82,  83,  note.    Goods  stolen    in  one  county  property  in  one  county  and  taken  it  into 

and  sold  in  another  to  a  person    knowing  another,   it  is   proper  Uf  charge   him   with 

4hem  to  be  stolen,  the  courts  of  the  first  having  committed  the  offense  in  the  latter 
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county;  and  when  the  venue  is  laid  in  that 
county,  the  facts  showing  the  property  to 
have  been  taken  in  the  other  county  uegd 
not  be  averred,  but  evidence  showing  that 
the  property  was  so  taken  may  be  ad- 
mitted: People  V.  Mellon,  40  Cal.  654;  State 
V.  Brown,  8  Nev.  212.  The  indictment 
should  charge  the  facts  as  they  exist:  Peo- 
ple V.  Scott,  74  Cal.  04.  See,  also.  People 
V.  Jochinsky,  106  Cal.  638,  where  an  in- 
formation charging  burglary  in  one  county 
and  the  carrying  of  the  goods  into  another 
county  was  held  not  subject  to  demurrer 
on  the  ground  that  it  charged  two  offenses. 
See,  also.  People  v.  Murphy,  51  Cal.  376. 

Embezzlement  is  committed,  and  a 
prosecution  therefor  may  be  maintained,  in 
the  county  In  which  the  accused  took  or 
received  the  property,  or  through  or  into 
which  he  may  have  undertaken  to  transport 
it:  Cole  v.  State,  16  Tex.  App.  461;  Reed 


V.  State,  16  Tex.  App.  586;  Cohen  v.  State, 
20  Tex.  App.  224.  If  one  is  intrusted  with 
property  in  one  county  and  there  forms  the 
intention  of  appropriating  it  to  his  own  use». 
and.  pursuant  to  such  intention,  goes  with 
it  to  another  county,  where  he  accomplishes, 
his  object  by  pawning  it,  his  crime  may 
be  deemed  committed  where  he  received 
the  property  and  formed  the  criminal  in- 
tent: Stote  V.  Sulliyau,  49  La.  Ann.  197; 
62  Am.  St.  Rep.  644.  But  where  the  de- 
fendant receives  property  in  one  county, 
and  performs  the  act  of  conversion  in  an- 
other, he  cannot  be  tried  in  the  county 
where  he  receives  the  property,  unless  he 
conceives  intent  of  committing  the  crime 
when  he  receives  it:  See  note,  98  Am.  Dec 
161. 

Bring^ing    stolen    property    into    the; 
state:  See  sec.  789.  ' 


787.  Tnrisdiction  for  escaping^  from  prison. 

Sec.  787.  The  jurisdiction  of  a  criminal  action  for  escaping  from  prison  is  inr 
any  county  of  the  state.  [Amendment,  approved  April  9,  1880;  Amendments^ 
1880,  11  (Ban.  ed.  156);  took  effect  immediately.] 

EBcai>es:  Sec.  106  et  seq.  substituted    for  the  word    "indictment"  in* 

The  words  "criminal    action"    are    here      the  original. 

788.  Jurisdiction  for  treason  committed  out  of  state. 

Sec.  788.  The  jurisdiction  of  a  criminal  action  for  treason,  when  the  overt 
act  is  committed  out  of  the  state,  is  in  any  county  of  the  state.  [Amendment^ 
approved  April  9,  1880;  Amendments  1880,  11  (Ban.  ed.  156);  took  effect  im- 
mediately.] ^ 

Crime   committed   by   person   out   of* 
state:  Sec.  27,  subd.  2,  and  note. 


Penal    laws,    operation    of:    Sec.    778, 
note. 


789.  Jurisdiction  for  stealings,  etc.,  property,  out  of  state,  and  brought  therein- 
Sec.  789.  The  jurisdiction  of  a  criminal  action  for  stealing  or  embezzling,, 
in  any  other  state,  the  property  of  another,  or  receiving  it  knowing  it  to  have- 
been  stolen  or  embezzled,  and  bringing  the  same  into  this  state,  is  in  any  county 
into  or  through  which  such  stolen  or  embezzled  property  has  been  brought. 
[Commissioners^  Amendment,  approved  March  16,  1901;  took  effect  July  1^ 
1901.] 


Stealing  property  without  and  bring- 
ing it  within  the  state. — This  section  set- 
tles a  much  vexed  question,  and  one  upon 
which  the  authorities  are  irreconcilably  op- 
posed to  each  other.  In  England,  at  an 
early  date,  where  goods  were  seized  pirati- 
cally on  the  ocean  and  carried  by  the  thief 
into  that  country,  the  common-law  judges 


refused  to  entertain  jurisdiction  of  the  lar- 
ceny because  "the  original  act,  namely,  the- 
taking  of  them,  was  not  any  offense  where- 
of the  common  law  taketh  knowledge;  and,, 
by  consequence,  the  bringing  of  them  into 
a  county  could  not  make  the  same  felony 
punishable  by  our  law":  Butler's  Case,  cited 
13  Coke,  53.    This  doctrine  was  subsequent- 
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\y  in  England  applied  to  goods  stolen,  both 
in  other  parts  of  the  king's  dominions  and 
in  foreign  coantries.  And  it  has  also  been 
followed  by  the  coarts  of  many  of  the 
United-  States:  1  Bishop's  Criminal  Law, 
see.  141,  and  cases  there  cited.  In  other 
states  the  English  rule  has  not  been  recog- 
nized, but  a  directly  opposite  one  has  been 
adopted  and  followed:  Watson  t.  State,  86 
Miss.  593;  State  ▼.  Cummings,  33  Conn. 
260;  80  Am.  Dec.  206;  State  ▼.  Underwood, 
49  Me.  181;  77  Am.  Dec.  254;  State  v.  Ben- 
nett, 14  Iowa,  479;  State  y.  Newman,  9 
NeT.  48;  Myers  ▼.  People,  26  lU.  173;  State 
Y.  Johnson,  2  Or.  115;  1  Bishop's  Criminal 
LaWfi  sec.  141,  and  cases  there  cited.  In 
scYeral  states  of  the  Union,  statutes  similar 
to  section  789  haYe  been  adopted,  and  un- 
der which  it  has  iuYariably  been  held  that 
a  state  may  punish  persons  who  bring 
stolen  property  within  its  limits,  regardless 


of  what  the  common  law  may  be,  and  that 
such  statutes  are  constitutional:  People  y. 
Burke,  11  Wend.  129;  La  Vaul  y.  State,  40 
Ala.  44;  McFarland  y.  State,  4  Kan.  68; 
State  Y.  Williams,  35  Mo.  229:  People  y. 
Williams,  24  Mich.  156;  see  State  y.  Stimp- 
son,  45  Me.  608;  Fox  y.  Ohio,  5  How.  410, 
434;  see  sec.  27,  note.  The  laws  of  this 
state  control  as  to  what  constitutes  the  lar- 
ceny and  its  degree,  and  though  the  infor- 
mation alleges  that  the  crime  was  commit- 
ter! in  another  state,  it  is  not  necessary  to 
proYe  how  the  laws  of  that  state  de- 
fine the  offense:  People  y.  Staples,  91  Cal. 
23.  Jurisdiction  in  case  of  property  stolen 
in  a  foreign  country  is  conferred  by  section 
497,  ante,  not  by  this  section:  People  y. 
Black,  122  Cal.  73. 

Taking    stolen    property    from     one 
county  to  another:  Sec.  786. 


790.  Jurisdiction  for  murder,  etc.,  where  the  injury  was  inflicted  in  one  county 
and  the  party  dies  out  of  that  county. 
Sec.  790.  The  jurisdiction  of  a  criminal  action  for  murder  or  manslaughter^ 
when  the  injury  which  caused  the  death  was  inflicted  in  one  county,  and  the 
party  injured  dies  in  another  county  or  out  of  the  state,  is  in  the  county  where 
the  injury  wias  inflicted.  [Amendment,  approved  April  9,  1880;  Amendments 
1880,  11  (Ban.  ed.  157);  took  effect  immediately.] 

Similar  amendment  as  in  section  787.  v.  St.  Augustine,  12  East,  214;  State  y.  Car- 

Jurisdiction    of    an    indictment    for      ter,    27    K.  J.  L.  499;    Riley  t.  State,  9 


murder:  See  note,  44  Am.  St.  Rep.  79-82. 
This  section  confomis  to  the  rule  adopted 
in  England  and  some  of  the  United  States, 
that  a  homicide  is  committed  in  the  county 
where  the  blow  is  inflicted,  though  th^ 
death  takes  place  elsewhere,  and  that  juris- 
diction to  punish  such  offense  is  in  the 
county  where  the  blow  is  inflicted:  1 
Bi8bop*B  Criminal  Law,  sec.  113;  Grosvenor 


Humph.  64(5;  1  Bishop's  Criminal  Procedure,, 
sees.  51,  52;  People  v.  Gill,.  6  Cal.  637;  but 
see  Tyler  v.  People,  8  Mich.  320;  Common- 
wealth T.  Macloon,  101  Mass.  1;  100  Am. 
Dec.  89. 

Venue*  in  assault  to  murder  is  where 
act  is  committed:  See  People  t.  Lock  Wing^ 
61  Cal.  380. 


791.  Of  an  indictment  against  an  accessary. 

Sec.  791.  In  the  case  of  an  accessary  in  the  commission  of  a  public  offense^ 
the  jurisdiction  is  in  the  county  where  the  offense  of  the  accessary  was  com- 
mitted, notwithstanding  the  principal  offense  was  committed  in  another  county. 

Bee  People    y.  Stakem,  40  Cal.  599;  note,  44  Am.  St.  Rep.  82. 

792.  Of  principals  who  are  not  present,  etc.,  at  commission  of  principal  offense. 
Sec.  792.    The  jurisdiction  of  a  criminal  action  against  a  principal  in  the 

commission  of  a  public  offense,  when  such  principal  is  not  present  at  the  com- 
mission of  the  principal  offense,  is  in  the  same  county  it  would  be  under  this 
code  if  he  were  so  present  and  aiding  and  abetting  therein.     [Amendment^ 
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approved  April  9,  1880;  Amendments  1880,  11  (Ban.  ed.  157);  took  effect  im- 
mediately.] 

793.  Conviction  or  acquittal  in  another  state  a  bar,  where  the  jurisdiction  is  con- 
current. 

Sec.  793.  When  an  act  charged  as  a  public  offense  is  within  the  jurisdiction 
of  another  state  or  country,  as  well  as  of  this  state,  a  conviction  or  acquittal 
thereof  in  the  former  is  a  bar  to  the  prosecution  or  indictment  therefor  in  this 
^tate. 

Forelgrn  conviction:  Sees.  65G,  668. 

794.  Conviction  or  acquittal  in  another  county  a  bar,  where  the  jurisdiction  is 
concurrent. 

Sec.  794.  When  an  offense  is  within  the  jurisdiction  of  two  or  more  counties, 
a  conviction  or  acquittal  thereof  in  one  county  is  a  bar  to  a  prosecution  or 
indictment  therefor  in  another. 

See  preceding  section. 

795.  Jurisdiction  of  prize  fig^ht. 

Sec.  795.  The  jurisdiction  of  a  violation  of  sections  four  hundred  and 
twelve,  four  hundred  and  thirteen,  and  four  hundred  and  fourteen  of  the  Penal 
Code,  or  a  conspiracy  to  violate  either  of  said  sections,  is  in  any  county: 

1.  In  which  any  act  is  done  toward  the  commission  of  the  offense;  or, 

2.  Into,  out  of,  or  through  which  the  offender  passed  to  commit  the  offense; 
or, 

3.  Where  the  offender  is  arrested.  [New  section,  approved  March  7,  1874^ 
Amendments  1873-74,  466;  took  effect  sixtieth  day  after  passage.] 


CHAPTER  II. 

OF  THE  TIME  OF  COMMENCING  CRIMINAL  ACTIONS. 

Sec.  799.  Prosecution  for  murder  may  be  commenced  at  any  time. 

Sec.  800.  Limitation  of  three  years  in  all  other  felonies. 

Sec.  801.  Limitation  of  one  year  in  misdemeanors. 

Sec.  802.  Exception  when  the  defendant  is  out  of  the  state. 

Sec.  803.  Indictment  found,  when  presented  and  filed. 

799.  Prosecution  for  murder  may  be  commenced  at  any  time. 

See.  799.  There  is  no  limitation  of  time  within  which  a  prosecution  for 
murder,  the  embezzlement  of  public  moneys,  and  the  falsification  of  public  rec- 
ords must  be  commenced.  Prosecution  for  murder  may  be  commenced  at  any 
time  after  the  death  of  the  person  killed,  and  for  the  embezzlement  of  public 
money  or  the  falsification  of  public  records,  at  any  time  after  the  discovery  of 
the  crime.     [In  effect  sixty  days  from  March  20,  1891;  Stats.  1891,  p.  192.] 

No    limitation    for    prosecutions    for      first  or  second  degree:  People  v.  Haun,  44 
murder.— As  against  the  crime  of    murder      Cal.  90. 
there  is  no  limitation,  whether  it  be  of  the         Interposing  statute  of    limitation  by 

300 


Chap,  ni.]  The  Complaint.  §§800-803 

* 

demurrer:  See  an  article  by  F.  F.  Heard  States  v.  Cook,  17  Wall.  168,  that  the  stat- 
in 1  Criminal  Law  Magazine,  451,  criticis-  ate  of  limitations  cannot  be  taken  advan- 
ing  and  questioning  the  doctrine  of  United      tage  of  by  demurrer. 

800.  Limitation  of  three  years  in  all  other  felonies. 

Sec.  800.  An  indictment  for  any  other  felony  than  murder,  the  embezzle- 
ment of  public  money,  or  the  falsification  of  public  records  musit  be  found, 
or  an  information  filed,  within  three  years  after  its  commission.  [In  efiEect 
sixty  days  from  March  20,  1891;  Stats.  1891,  p.  193.] 

Indictment  muBt  show  that  oflense  is  capable  of  being  divided  into  degrees,  the 

not  barred. — ^The    indictment    must    show  indictment  should  show  that  no  degree  is 

that  the  ofifense  charged  is  not  barred  by  barred:  People  v.  Miller,  12  Cal.  291. 
lapse  of    time,  and  if  such  offense  is  one 

• 

801.  Limitation  of  one  year  in  misdemeanors. 

Sec.  801.  An  indictment  for  any  misdemeanor  must  be  found  or  an  informa- 
tion filed  within  one  year  after  its  commission.  [Amendment,  approved  April 
9,  1880;  Amendments  1880, 12  (Ban.  ed.  157);  took  effect  immediately.] 

One  year.— This  section  refers  to  the  in-  tent  to  inflict    great    bodily  injury  is  not 

formation  filed  by  the  district  attorney;  and  within  the  bar  of  this  section;  the  offense 

the  provision  regarding  the  time  in  which  is  a  felony:  People  t.  Helbing,  59  Cal.  5G7. 

it   must   be   filed   is   imperatiye   and   man-  Charge  of  larceny.— One    charged    with 

datory:  People  v.  Ay  hens,  85  Cal.  86.  grand    larceny    committed   more   than   one 

Larceny  of  horse  not  within  this  section:  year  prior  to  filing  the  information  cannot 

People  T.  Salorse,  62  Cal.  139.  be   convicted    of   petit   larceny:   People    v> 

AssaiQt  with  deadly  weapon  with  in-  Picetti,  124  Cal.  361. 

* 

802.  Exception  when  defendant  is  out  of  state. 

Sec.  802.  If,  when  the  olTense  is  committed,  the  defendant  is  out  of  the 
state,  the  indictment  may  be  found  or  an  information  filed  within  the  term 
herein  limited  after  his  coming  within  the  state,  and  no  time  during  which  the 
defendant  is  not  an  inhabitant  of  or  usually  resident  within  this  state  is  part 
of  the  limitation.  [Amendment,  approved  April  9,  1880;  Amendments  1880, 
12  (Ban.  ed.  157);  took  effect  immediately.] 

'    Absence   from  state,   what  constitutes:  statutory  exception  is  relied  upon,  the  state 

See  83  Am.  Dec.  644,  045,  note.  should  set  it  up:  People  v.  Miller,  12  Oal. 

"The  statute  excludes  from  computation  295;  State  v.  Bockwith,  1  Stew.  318;  Shel- 

the  time  the  defendant  may  be  out  of  the  ton  v.  State,  1  Stew.  &  P.  208;  1  Chitty  on 

state,  but    the  rule  is  that    this   exception  Criminal  Law,  253;  People  v.  Montejo,  18 

mu.st  be  stated  in  the  pleading.    Prima  facie  Cal.  38":  Commissioners'  note, 
lapse  of  time  is  a  good  defense,  and  if  the 

803.  Indictment  found,  when  presented  and  filed. 

Sec.  803.  An  indictment  is  found  within  the  meaning  of  this  chapter  when 
it  is  presented  by  the  grand  jury  in  open  court,  and  there  received  and  filed. 


CHAPTER  III. 

THE  COMPLAINT. 

Sec.  80C.    Complaint  defined.  Sec.  SOS.    Who  are  magistrates. 

Sec.  807.    Magistrate  defined.  Sec.  809.    Filing  information. 
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806.  Complaint  defined. 

Sec.  806.  The  complaint  is  the  allegation  in  writing  made  to  a  court  or 
magistrate  that  a  person  has  been  guilty  of  some  designated  offense.  [Amend- 
ment, approved  April  9,  1880;  Amendments  1880, 12  (Ban.  ed.  157);  took  effect 
inmiediately.] 

Swearing  to  complaint:  See  sec.  1426,         Sufficiency  of  the  complaint:  People  t. 
note.    In   a  justice's   court:   People   t.   Le      Howard,  111  Cal.  e65. 
Koy,  65  Cal.  618. 

807.  Kagistrate  defined. 

Sec.  807.  A  magistrate  is  an  officer  having  power  to  issue  a  warrant  for  the 
arrest  of  a  person  charged  with  a  public  offense. 

"The  definition  of  the  term  'magistrate,'      cial  names  of  the  officers  who  come  within 
as  used  throughout  this  code,  i»  here  giveu      this  description":  Oommiasioners'  note, 
to  saye  unnecessary  repetition  of    the  offl- 

808.  Who  are  magistrates. 

Sec.  808.    The  following  persons  are  magistrates: 

1.  The  justices  of  the  supreme  court; 

2.  The  judges  of  the  superior  court; 

3.  Justices  of  the  peace; 

4.  Police  magistrates  in  towna  or  cities.  [Amendment,  approved  March  12, 
1880;  Amendments  1880,  7  (Ban.  ed.  27);  took  effect  inmiediately.] 

DCag^strates.— In   Ex   parte   Granice,   51  by  law  upon  magistrates,  and  not  those  which 

Oil.  375|  decided  prior  to  the  amendment  of  pertain  to  their  respective  judicial  offices: 

this  section,  it  was  held  that  district  judges  People  t.  Crespi,  115    Cal.  50.    A   superior 

were  magistrates,  vested  with  authority  to  judge,  sitting  as  magistrate,  has  no  greater 

hold  accused  persons  to  answer;  also  in  Ex  authority  as  such  magistrate  than  any  jos- 

parte  Walsh,  39  Cal.  705.    The  police  court  tice  of  the  peace  or  police  judge:  People  v. 

and    judges   of   San    Francisco, '  sitting   as  Cohen,  118  Cal.  74. 

magistrates,  have  jurisdiction  to  hold  a  pre-  Delegation  of  power  .—The  magistrate's 

liminary    examination    for    criminal    libel,  power  is  purely  that  given  by  statute;  and 

though  the  court  has  none  to -try  the  of-  he  has  no  power  to  delegate  to  another  the 

fense.    Judges,  when  sitting  as  magistrates,  duty  of  administration  of  an  oath:  People 

have  the  jurisdiction  and  powers  conferred  v.  Cohen,  118  Cal.  74. 

809.  Filing  information. 

Sec.  809.  When  a  defendant  has  been  examined  and  committed,  as  provided 
in  section  eight  hundred  and  seventy-two  ^f  this  code,  it  shall  be  the  duty  of 
the  district  attorney,  within  thirty  days  thereafter,  to  file  in  the  superior  court 
of  the  county  in  which  the  offense  is  triable  an  information  charging  the  de- 
fendant with  such  offense.  The  information  shall  be  in  the  name  of  the  peo- 
ple of  the  state  of  California,  and  subscribed  by  the  district  attorney,  and  shall 
be  in  form  like  an  indictment  for  the  same  offense.  [New  section,  approved 
April  9,  1880;  Amendments  1880,  12  (Ban.  ed.  157);  took  effect  immediately.] 

Due  process  of  law,  as  applied  to  pro-  required    to    be   prosecuted    by   indictment 

ceedin^B    by    information:  See  20  Am.  St.  shall   be   prosecuted   by   information,   after 

Kep.  555,  556,  note.  examination  and  commitment    by  a  magis- 

Information,    proaecution    by. — Section  trate,  or    by  indictment,  with  or  without 

8  of  article  I  of  the  present  constitution  of  such  examination  and  comiritment,  as  may 

this  state  provides  that  "offenses  heretofore  be    prescribed    by  law/'     In  pursuance  of 
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this  provision,  the  legislature  of  1880  en- 
acted  section  809,  providing    for    prosecu- 
tions by  information.    In  Kalloch  v.  Supe- 
rior Court,  56  Cal.  229,  it  was  urged  that 
to  proceed  against  a  person  by  information 
instead  of  by  indictment,  for  a  criminal  of- 
fense, was  to  deprive  him  of  his  life  or  lib- 
erty without  due  process  of  law;  and  that 
therefore  the  provision  of  the  state  consti- 
tution   above  quoted  was    in  conflict  with 
section  1  of  article  XTV   of  the  constitution 
of  the  United  States,  and  consequently  in- 
valid.   This  objection  was  regarded  by  the 
eourt  as  untenable,  and  it  was  held  "that 
this  proceeding,  as  it  was  regulated  by  the 
constitution  and  laws  of  this  state,  is  not 
opposed  to  any  of  the  definitions  given  of 
the  phrases  'due  process  of  law*  and  'the 
law  of  the  land';  but  on  the  contrary,  it 
is  a  proceeding  strictly  within  such  defini- 
tion, as  much  so  in  every  respect  as  in  a 
proceeding  by  indictment.    It  may  be  ques- 
tionable whether  the  proceeding  by  indict- 
ment secures  to  the  accused  any  superior 
rights  and  privileges;  but  certainly  a  prose- 
cution by  information  takes  from  him  no 
immunity  or  protection  to  which  he  is  en- 
titled under  the  law.    But  the  constitution 
of  this  ••tate  has  made    provision    for  this 
form  of  prosecution,  and  the  legislature  has 
furnished  the  machinery  to  enforce  it.    In 
our  opinion,  the  proceeding  is  a  legal  and 
constitutional   one."    The   validity   of   such 
proceeding  is  also  recognized  in  other  states 
of  the  Union:  State  v.  Keyes,  8  Vt.  57;  30 
Am.    Dec.   450;   Commonwealth   v.   Water- 
borough,  5  Mass.  257;  Whiting  v.  State,  14 
Conn.  487;  Washburn  v.  People,  10  Mich. 
B85;  Rowan  v.  State,  30  Wis.  129;  11  Am. 
Rep.    559;    State  v.  Welch,    37  Wia.  196. 
The  whole  subject  is  fully  examined,  and 
the  constitutionality  of  the  California  pro- 
cedure in  this  regard  upheld,  in  Hurtado  v. 
People,  110  U.  S.  516.    Misdemeanors  and 
other  offenses  not  capital  nor  infamous  may 
be  prosecuted    by  information    in    the  na- 
tional  courts:   United   States   v.   Waller,   1 
Saw.  701;  United  States  v.  Shepard,  1  Abb. 
431. 

But  after  the  repeal  of  a  statute  requir- 
me  punishment  for  its  violation  to  be  by 
indictment,  an  offense  committed  before 
the  repeal  cannot  sustain  a  prosecution  by 
information:  People  v.  Tisdale,  57  Cal.  104. 

Before,  however,  a  person  can  be  prose- 
cuted by  information,  he  must    have  been 


examined  and  committed  by  one  of  the  per- 
sons named  as  magistrates  in  the  preceding 
section;  but  it  is  not  necessary  to  aver  in 
the  information  that  the  defendant  has 
been  so  examined  and  committed:  People  v. 
Shnbrick,  57  Cal.  555.  The  pendency  of 
one  information  does  not  prevent  another 
from  being  filed  for  the  same  offense:  Kal- 
loch  V.  Superior  Court,  56  Cal.  229.  It  is 
not  necessary  for  the  district  attorney  to 
state  that  he  informs  under  his  oath  of  of- 
fice: State  V.  Sickle,  Brayt.  132.  If  veri- 
fied, it  may  be  upon  information  and  be- 
lief: State  V.  Montgomery,  8  Kan.  355; 
Washburn  v.  People,  10  Mich.  385;  but  see 
Vannatta  v.  State,  81  Ind.  210;  Vogel  v. 
State,  31  Ind.  64.  In  Kentucky  an  infor- 
mation cannot  be  amended:  Commonwealth 
V.  Rodes,  1  Dana,  595;  but  in  this  state  the 
right  to  amend  ia  impliedly  recognized  by 
section  1009,  post  In  other  states  it  may 
be  amended:  State  v,  Stebbins,  29  Conn. 
464;  79  Am.  Dec.  223;  State  v.  Weare,  38 
K.  H.  314.  After  the  examination  spoken 
of  in  section  809,  it  is  left  to  the  discretion 
of  the  district  attorney  to  prosecute  either 
by  indictment  or  information.  The  provi- 
sions of  this  code  equally  apply  to  one  as  to 
the  other:  People  v.  Carlton,  57  Cal.  559. 

£if ect  of  filling  informatioii  upon  in- 
quiry, on  writ  of  habeas  corpus,  aa  to 
probable  cause  for  commitment.— In  Ex 
parte  Stirnes,  82  Cal.  245,  it  was  held 
(three  justices  dissenting)  that  the  filing  of 
an  information  does  not  dispense  with  the 
duty  of  the  court  granting  a  writ  of  habeas 
corpus  to  one  committed  on  a  criminal 
charge  to  inquire  into  the  question  of  rea- 
sonable or  probable  cause,  under  section 
1487,  subdivision  7,  of  this  code.  Fox,  J., 
remarks  (page  247):  "Such  a  case  is  mate- 
rially different  from  one  in  which  an  indict- 
ment has  been  found  by  a  grand  jury. 
There  the  charge  is  made  by  a  judicial  body 
— ^a  tribunal  of  the  people  charged  with  ju- 
dicial duties,  and  which  has  judicially  in- 
vestigated and  passed  upon  the  question  of 
reasonable  or  probable  cause,  a  tribunal 
taken  from  the  body  of  the  people,  and 
consisting  of  so  large  a  body  as  to  be  sup- 
posed to  be  beyond  the  influence  of  preju- 
dice or  passion,  and  whose  judgment  upon 
this  question  of  reasonable  or  probable 
cause  has  for  centuries  been  held  so  ex- 
clusive that,  in  the  absence  of  very  recent 
constitutional  provisions,  all  the  courts  in 
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the  land  have  been  powerless  to  put  a  man 
upon  trial  for  felony  except  upon  charge 
emanating  from  this  body,  or  to  dismiss  one 
without  trial  who  had  been  in  proper  form 

BO    charged Nor    can    we    perceive 

that  the  act  of  filing  an  information  by  the 
district  attorney  in  any  degree  affects  this 
right  or  duty.  The  district  attorney  is  a 
mere  ministerial  officer.  He  exercises  no 
judicial  functions  whatever.  He  does  not, 
and  has  no  power  to  judicially  inquire  into 
the  question  of  probable  cause."  The  filing 
of  the  informtition  "was  a  ministerial  act 
which  the  law  requires  that  he  must  per- 
form within  a  limited  time  after  the  com- 
mitment. The  issue  of  the  writ  from  ths 
court  neither  stayed  nor  extended  the  time 
within  which  he  was  required  to  perform 
that  duty,  and  he  would  have  been  derelict 
in  his  duty  had  he  not  filed  it":  See  91 
Cal.  646. 

Sufficiency  of  complaint:  See  sec.  499, 
note.  The  regularity  of  the  information 
does  not  depend  upon  the  complaint,  but 
upon  the  indictment:  People  v.  Staples,  91 
Cal.  23.  The  district  attorney  must  confine 
himself  to  charging  the  offense  named  in 
complaint  and  order  of  commitment:  People 
V.  Wallace,  94  Cal.  497;  People  v.  Chris- 
tian, 101  Cal.  471;  People  v.  Howland,  113 
Cal.  055.  But  see  People  v.  Beam,  66  Cal. 
394.  He  is  not  confined  to  filing  an  infor- 
mation for  the  offense  designated  by  the 
magistrate,  but  may  proceed  for  any  of- 
fense appearing  by  deposition  to  have  been 
committed:  People  y.  Lee  Ah  Chuck,  66  Cal. 


662;  People  v.  Vierra,  67  Cal.  233;  People 
V.  Parker,  91  Oal.  91;  Ex  parte  Nicholas^ 
91  Cal.  640  (where  an  information,  baaed 
on  a  commitment  which  contained  an  im- 
proper designation  of  a  crime,  was  allowed 
to  be  withdrawn  on  discovering  the  error 
in  the  commitment);  Ex  parte  Nicholas,  91 
Cal.  640.  See,  also.  People  v.  Giancoli,  74 
Cal.  642.  If  the  depositions  taken  upon  the 
preliminary  hearing  are  not  returned,  the 
district  attorney  must  proceed  by  informa- 
tion for  the  offense  designated  by  the 
magistrate:  People  v.  Lee  Ah  Chuck,  66 
Cal.  663.  The  information  should  be  set 
aside  when  it  follows  neither  the  commit- 
ment nor  depositions:  People  v.  Parker,  91 
Cal.  91.  See  People  v.  Ah  Sing,  95  Cal.  ■ 
657,  where  the  court  refused  to  dismiss  ac- 
cused because  the  information  had  not  been 
filed  w^ithin  thirty  days  after  he  was  held 
to  answer. 

Technical  defects.— Omission  to  name 
the  county  in  th^  title  is  a  mere  technical 
defect  where  the  name  of  the  county  ap- 
pears in  the  body  of  the  information:  Peo- 
ple V.  Biggins,  65  Cal.  564;  so  of  the  omis- 
sion of  the  name  of  the  state  in  an  official 
designation  of  the  district  attorney:  People 
V.  Ebanks,  117  Gal.  652,  656. 

Indorsement  of  and  signature  to.— It 
is  sufficient  if  name  of  district  attorney  be 
subscribed  to  the  information  by  his  dep- 
uty: People  V.  Darr,  61  Cal.  554;  People  v. 
Etting,  99  Cal.  577;  People  v.  Turner,  85- 
Cal.  432. 
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Sec.  824.  When  bail  is  not  given— When  magistrate  who  issued  warrant  cannot  act. 

Sec.  825.  No  delay  in  taking  defendant  before  magistrate. 

Sec.  826.  Proceedings  where  defendant  taken  before  another  magistrate. 

Sec.  827.  Proceedings  for  offenses  triable  in  another  county. 

Sec.  828.  Duty  of  officer. 

Sec.  829.  Admission  to  bail. 

811.  Examination  of  proseontor  and  his  witnesses  npon  information. 

Sec.  811.  When  a  complaint  is  laid  before  a  magistrate  of  the  commission 
of  a  public  offense,  triable  within  the  county,  he  must  examine  on  oath  the 
informant  or  prosecutor,  and  any  witnesses  he  may  produce,  and  take  their 
depositions  in  writing,  and  cause  them  to  be  subscribed  by  the  parties  making 
them.  [Commissioners^  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 

MagriBtrates  defined:  See  sec.  808.  In  and  the  court  there  saj,  in  explaining  the 
£z  parte  Granice,  51  Cal.  375,  the  supreme  object  of  the  statute  provision  regarding 
court  held  that  a  district  judge  was  a  warrants  of  arrest,  that  "the  regularity  of 
magistrate,  vested  with  authority  to  hold  the  proceeding  by  information  did  not  there- 
accused  persons  to  answer.  fore  depend,  in  any  manner,  upon  the  affi- 

Deposition  within  the  meaning  of  davit  on  which  the  warrant  of  arrest  was 
this  sectioii.— The  ordinary  meaning  given  issued,  and  had  no  connection  with  it."  A 
to  the  word  "deposition"  is  evidence  given  mere  affidavit  ii\  the  form  of  an  informa- 
by  a  witness  by  question  and  answer,  writ-  tion,  containing  no  evidence,  and  followed 
ten  down  by  an  official  person.  The  uni-  by  no  deposition  stating  any  fact  tending 
versal  practice  under  the  above  section  is,  to  show  guilt,  is  insufficient:  Ex  parte  Dim- 
however,  to  require  no  more  of  the  in-  mig,  74  Cal.  104;  but  if  the  complaint  is 
formant  or  prosecutor  than  an  affidavit  or  positive  and  direct  in  its  allegation  of  every 
verified  complaint,  charging  the  commission  fact  necessary  to  support  the  charge  laid, 
of  the  offense,  and  that  the  accused  is  it  is  a  sufficient  deposition:  People  v. 
guilty.  It  seems  that  the  affidavit  will  be  Staples,  91  Cal.  23;  People  v.  Howland,  111 
sufficient  if  it  charge  in  positive  terms,  as  Cal.  C55.  A  failure  to  sta^te  facts  showing 
within  the  knowledge  of  the  deponent,  the  the  jurisdiction  of  the  recorder's  court  ren- 
commission  of  the  offense,  and  proceed  upon  ders  the  complaint  insufficient:  People  v. 
information  only  as  to  the  person  guilty  of  Howland,  111  Cal.  655. 
perpetrating  the  offense:  People  v.  Smith,  Noncompliance  with  these  provisions 
1  Cal.  9.  See.  also.  People  v.  Staples,  91  does  not  affect  the  question  of  jurisdiction: 
Cal.  23.  So  in  People  v.  Velarde,  59  Cal.  Murphy  v.  Superior  Court,  58  Cal.  520. 
457,  it  seems  that  an  affidavit  was  the  foun-^  As  to  examination  on  commission,  see 
dation  of  the  issuing  of  the  order  of  arrest,  post,  sec.  1349  et  seq. 

812.  Deposition,  what  to  contain. 

Sec.  812.  The  deposition  must  set  forth  the  facts  stated  by  the  prosecutor 
and  his  witnesses,  tending  to  establish  the  commission  of  the  ofEense  and  the 
guilt  of  the  defendant. 

813.  When  warrant  may  issue. 

Sec.  813.  If  the  magistrate  is  satisfied  therefrom  that  the  offense  complained 
of  has  been  committed,  and  that  there  is  reasonable  ground  to  believe  that  the 
defendant  has  committed  it,  he  must  issue  a  warrant  of  arrest. 

See  Ex  parte  Dimmig,  74  Cal.  164;  People   v.  Staples,  91  Cal.  23. 

814.  Form  of  warrant. 

Sec.  814.     A  warrant  of  arrest  is  an  order  in  writing,  in  the  name  of  the 
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people,  signed  by  a  magistrate,  commanding  the  arrest  of  the  defendant,  and 
may  be  substantially  in  the  following  form: 

County  of  • : 

The  people  of  the  state  of  California  to  any  sheriff,  constable,  marshal,  or  police- 
man of  said  state,  or  of  the  county  of : 

Information  on  oath  having  been  this  day  laid  before  me,  by  A  B,  that  the 

«rime  of (designating  it)  has  been  committed,  and  accusing  C  D  thereof, 

you  are  therefore  commanded  forthwith  to  arrest  the  above-named  C  D  and 
bring  him  before  me  at  (naming  the  place),  or  in  case  of  my  absence  or  inability 
to  act,  before  the  nearest  or  most  accessible  magistrate  in  this  county. 

Dated  at  • y  this day  of ,  eighteen . 

Objections  to  the  warraiit  of  arrest,  or  party  before  another  justice  of  the  peace, 
to  the  affidavit  upon  which  it  issued,  of  the  same  county,  who  may  make  the  ex- 
must  be  made  before  the  examination  of  amination  and  commit,  in  case  of  the  aV 
the  prisoner  has  been  had,  and  he  has  been  sence  or  inability  to  act  of  the  justice  iasor 
held  to  answer  by  the  committing  mag^is-  ing  the  warrant;  and  it  is  not  essential  to 
trate:  People  v.  Smith,  1  Oal.  9;  see,  also,  this  end  that  the  warrant  contain  such  a 
People  y.  Brown,  59  Cal.  355.  direction:  £x  parte  Branigan,  19  Cal.  133; 

Accused,  before  whom  to  be  taken.—  see,  also,  sec.  824. 
The  officer  making  the  arrest  may  take  the 

815.  Name  or  description  of  defendant  in  warrant,  and  statement  of  offense. 

Sec.  815.  The  warrant  must  specify  the  name  of  the  defendant,  or,  if  it  is 
unknown  to  the  magistrate,  the  defendant  may  be  desi^ated  therein  by  any 
name.  It  must  also  state  the  time  of  issuing  it,  and  the  County,  city,  or  town 
where  it  is  issued,  spid  be  signed  by  the  magistrate,  with  his  name  of  office. 

FictitiouB    names,    sufficiency    of    warrant:  See  People  t.  Brown,  59  Cal.  345. 

816.  Warrant  to  be  directed  to  and  executed  by  peace  officer. 

Sec.  816.     The  warrant  must  be  directed  to  and  executed  by  a  peace  ofl5cer. 

817.  Who  are  peace  officers. 

Sec.  817.  A  peace  officer  is  a  sheriff  of  a  county,  or  a  constable,  marshal,  or 
policeman  of  a  township,  city,  or  town. 

See  Lees  v.  Colgan,  120  Cal.  262. 

818.  To  what  peace  officers  warrants  are  to  be  directed. 

Sec.  818.  If  a  warrant  is  issued  by  a  justice  of  the  supreme  court,  or  judge 
of  a  superior  court,  it  may  be  directed  generally  to  any  sheriff,  constable,  mar- 
shal, or  policeman  in  the  state,  and  may  be  executed  by  any  of  those  officers 
to  >\^hom  it  may  be  delivered.  [Amendment,  approved  April  12,  1880;  Amend- 
ments 1880,  33  (Ban.  ed.  199);  took  effect  immediately.] 

819.  Same;  and  when  and  how  executed  in  another  county. 

Sec.  819.  If  it  is  issued  by  any  other  magistrate,  it  may  be  directed  gener- 
ally to  any  sheriff,  constable,  marshal,  or  policeman  in  the  county  in  which  it  is 
issued,  and  may  be  executed  in  that  county;  or,  if  the  defendant  is  in  another 
county,  it  may  be  executed  therein  upon  the  written  direction  of  a  magistrate 
of  that  county,  indorsed  upon  the  warrant,  si^ed  by  him,  with  his  name  of 
•office,  and  dated  at  the  county,  city,  or  town  where  it  is  made,  to  the  following 
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<?i!ect:  "This  warrant  may  be  executed  in  the  county  of  "  (naming  the 

county). 

A  constable  may  execute    a    justice's      proTided  it  is  properly  indorsed:  Allen  r. 
'Whrrant  of  arrest  outside  of    the    county,      Napa  County,  82  Cal.  187. 

920.  Indonement  on  warrant  for  service  in  another  county. 

Sec.  820.  The  indorsement  mentioned  in  the  last  section  cannot,  however, 
be  made  unless  the  warrant  of  arrest  be  accompanied  with  a  certificate  of  the 
<;lerk  of  the  county  where  sucji  warrant  was  issued,  under  the  seal  of  the 
superior  court  thereof,  as  to  the  official  character  of  the  magistrate,  or,  unless 
upon  the  oath  of  a  credible  witness,  in  writing,  indorsed  on  or  annexed  to  the 
warrant,  proving  the  .handwriting  of  the  magistrate  by  whom  it  was  issued. 
Upon  such  proof,  the  magistrate  indorsing  the  warrant  is  exempted  from  lia- 
bility to  a  civil  or  criminal  action,  though  it  afterward  appear  that  the  warrant 
was  illegally  or  improperly  issued.  [Amendment,  approved  April  12,  1880; 
Amendments  1880,  33  (Ban.  ed.  199);  took  effect  immediately.] 

•821.  Defendant  to  be  taken  before  magistrate  issuing  warrant,  etc. 

Sec.  821.  If  the  offense  charged  is  a  felony,  the  officer  making  the  arrest 
must  take  the  defendant  before  the  magistrate  who  issued  the  warrant,  or 
some  other  magistrate  of  the  same  county,  as  provided  in  section  eight  hundred 
-and  twenty-four. 

See  sec.  824.  to  procure  bail,  must  be  taken  before  the 

Duty  of  officer:  Ex  parte  Branigan,  19  maji^strate  who  issued  the  warrant,  or  some 

<7al.  133.    .  other    magistrate  in  the  same    county:  Ex 

A  prisoner  arrested  for  felony,  in  order  parte  Hung  Sing,  54  Cal.  102. 

422.  Defendant  arrested  for  misdemeanor  in  another  county  to  be  admitted  to 
bail. 

Sec.  822.  If  the  offense  charged  is  a  misdemeanor,  and  the  defendant  is 
arrested  in  another  county,  the  officer  must,  upon  being  required  by  the  de- 
fendant, take  him  before  a  magistrate  in  that  county,  who  must  admit  the  de- 
fendant to  bail,  and  take  bail  from  him  accordingly. 

Boll  as  matter  of  right:  Sec.  1271,  note.      magistrate    who    issued    warrant:    Sec. 
Bail.— Defendant  must  be  taken  before     824,  note. 

823.  Proceedings  on  taking  bail  from  defendant  in  such  cases. 

Sec.  823.  On  taking  the  bail,  the  magistrate  must  certify  that  fact  on  the 
warrant,  and  deliver  the  warrant  and  undertaking  of  bail  to  the  officer  having 
charge  of  the  defendant.  The  officer  must  then  discharge  the  defendant  from 
arrest,  and  must,  without  delay,  deliver  the  warrant  and  undertaking  to  the 
clerk  of  the  court  at  which  the  defendant  is  required  to  appear. 

824.  When  bail  is  not  given — ^When  magistrate  who  issued  warrant  cannot  act. 
Sec.  824.     If,  on  the    admission  of  the    defendant  to  bail,  the    bail  is  not 

forthwith  given,  the  officer  must  take  the  defendant  before  the  magistrate  who 
issued  the  warrant,  or,  in  case  of  his  absence  or  inability  to  act,  before  the 
nearest  or  most  accessible  magistrate  in  the  same  county,  and  must  at  tlie  same 
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time  deliver  to  the  magistrate  the  warrant,  with  his  return  thereon  indorsed 
and  subscribed  by  him. 

Bail-— Defendant  must  be  taken  before  to  the  snpremfv  court  by  the  prisoner  to  be 

magistrate  who  issued  warrant.— In  Ex  admitted  to  bail;  held,  that  the  charge  be- 

parte  Hung  Sin,  54  Cal.  102>  the  prisoner  ing  a  felony,  in  order  to  procure  bail  the 

was  arrested  in  San  Francisco  on  a  war-  prisoner  should  be  taken  before  the  magis- 

rant  issued  by  a  magistrate  of  Sacramento  trate  by  whom  the  warrant  was  issued,  or 

county,  on  a  charge  of  grand  larceny.    Ap-  some  other  magistrate.    See,  also,  sec.  814» 

plication  by  writ  of  habeas  corpus  was  made  note. 

m 

825.  No  delay  in  taking  defendant  before  magistrate. 

Sec.  825.  The  defendant  must  in  all  eases  be  taken  before  the  magistrate 
without  unnecessary  delay,  and  any  attorney  at  law  entitled  to  practice  in  courts 
of  record  of  California  may,  at  the  request  of  the  prisoner  after  such  arrest, 
visit  the  person  so  arrested.  [Amendment,  approved  April  9,  1880;  Amend- 
ments 1880,  30  (Ban.  ed.  186);  took  effect  from  passage.] 

The  amendment  added  all  after  "delay.*' 

Seasonable  time  allowed  defendant  to   obtain  qounsel:  Sec.  850,  note. 

826.  Proceedings  where  defendant  taken  before  another  magistrate. 

Sec.  826.  If  the  defendant  is  brought  before  a  magistrate  other  than  the  one 
who  issued  the  warrant,  the  depositions  on  which  the  warrant  was  granted 
must  be  sent  to  that  magistrate,  or,  if  they  cannot  be  procured,  the  prosecutor 
and  his  witnesses  must  be  summoned  to  give  their  testimony  anew. 

Where  one  charged  with  murder  has  magistrate  of  the  same  county,  without  a 
been  arrested  and  taken  before  the  magis-  second  ^warrant  of  arrest,  although  it  does 
trate  who  issued  the  warrant,  and  by  him  not  appear  why  the  prisoner  was  not  exam- 
committed  for  examination,  he  may  be  ex-  ined  before  the  first  magistrate:  Ex  parte 
amined   and    held    to    answer    by    another  Moan,  65  Cal.  216. 

827.  Proceedings  for  offenses  triable  in  another  county. 

Sec.  827.  When  an  information  is  laid  before  a  magistrate  of  the  commis- 
sion of  a  public  offense  triable  in  another  county  of  the  state,  but  showing  that 
the  defendant  is  in  the  county  where  the  information  is  laid,  the  same  proceed- 
ings must  be  had  as  prescribed  in  this  chapter,  except  that  the  warrant  must 
require  the  defendant  to  be  taken  before  the  nearest  or  most  accessible  magis- 
trate of  the  county  in  which  the  offense  is  triable,  and  the  depositions  of  the  in- 
formant or  prosecutor,  and  of  the  witnesses  who  may  have  been  produced,  must 
be  delivered  by  the  magistrate  to  the  officer  to  whom  the  warrant  is  delivered. 

828.  Buty  of  officer. 

Sec.  828.  The  officer  who  executes  the  warrant  must  take  the  defendant 
before  the  nearest  or  most  accessible  magistrate  of  the  county  in  which  the 
offense  is  triable,  and  must  deliver  to  him  the  depositions  and  the  warrant,  with 
his  return  indorsed  thereon,  and  the  magistrate  must  then  proceed  in  the  same 
manner  as  upon  a  warrant  issued  by  himself. 

829.  Admission  to  bail. 

Sec.  829.  If  the  offense  charged  in  the  warrant  issued  pursuant  to  section 
eight  hundred  and  twenty-seven  is  a  misdemeanor,  the  officer  must,  upon  being 
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required  by  the  defendant,  take  him  before  a  magistrate  of  the  connty  in  which 
the  wlrrant  was  issued,  who  must  admit  the  defendant  to  bail,  and  immediately 
transmit  the  warrant,  depositions,  and  undertaking,  to  the  clerk  of  the  court 
in  whu^h  the  defendant  is  required  to  appear. 
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CHAPTER  V. 

ARREST,  BT  WHOM  AND  HOW  MADE. 

Arrest  defined— By  whom  made.' 
How  an  arrest  is  made  and  what  restraint  allowed* 
Arrests  by  peace  officers. 
Arrests  by  private  persons. 
Magistrates  may  order  arrest. 
Persons  making  arrest  may  summon  assistance. 
When  the  arrest  may  be  made. 
Arrest,  how  made. 
Warrant  must  be  shown,  when. 
What  force  may  be  nsed. 
Doors  and  windows  may  be  broken,  when. 
Same. 

Weapons  may  be  taken  from  persons  arrested. 
Duty  of  a  private  person  who  has  made  an  arrest. 
Duty  of  officer  arresting  with  warrant. 

Person  arrested  without  a  warrant  to  be  taken  before  a  magistrate— Infor- 
mation to  be  filed. 
Arrest  by  telegraph. 
Same. 


834.  Arrest  defined — By  whom  made. 

Sec.  834.  An  arrest  is  taking  a  person  into  custody,  in  a  case  and  in  the 
manner  authorized  by  law.  An  arrest  may  be  made  by  a  peace  ofllcer  or  by  a 
private  person. 


Arrest. — In  a  note  to  Hawkins  v.  Com- 
monwealth, 61  Am.  Dec.  151-164,  will  be 
found  a  valuable  discussion  of  the  subject 
of  arrest,  bow  and  by  whom  to  be  made, 
and  rights  and  duties  of  the  parties  thereto. 
Mere  spoken  words  do  not  constitute  an  ar- 
rest; there  must  be  something  by  way  of 
physical  restraint:  1  Bishop's  Criminal  Pro- 
cedure, sec.  157.  It  is  sufficient,  however, 
if  the  party  making  the  arrest  touch  or  lay 
his  hands  upon  the  other,  although  he  may 
not  succeed  in  stopping  or  holding  him: 
Genner  V.  Sparks,  6  Mod.  173;  Whithead  v. 
Keyes,  3  Allen,  405;  81  Am.  Dec.  672.  So 
if  a  person  submits  upon  being  informed  by 
the  officer  of  the  purpose  to  arrest  him, 
nothing  more  is  required:  Emery  v.  Ches- 
ley,  18  N.  H.  198;  Mowry  v.  Chase,  100 
Mass.  79;  Bissell  v.  Gold,  19  Am.  Dec.  487. 
If  the  person  making  the  arrest  have  the 
present  ability  to  take  the  prisoner,  and  the 


latter  goes  with  him,  not  voluntarily,  but 
yielding  to  a  superior  force,  it  is  an  arrest: 
Id. 

Arrest,  wihat  is,  and  effect  of:  See  10 
Am.  Dec.  485-493,  note.  Manual  touching 
of  the  body  or  actual  force  is  not  necessary 
to  constitute  an  arrest  and  imprisonment; 
it  is  sufficient  if  the  party  is  within  the  of- 
cer*s  power  and  submits  to  the  arrest:  Bis- 
sell V.  Gold,  19  Am.  Dec.  480.  Arrest  is 
constituted  where  there  has  been  submis- 
sion to  an  authority  over  one's  person  as- 
serted by  virtue  of  a  pretended  warrant: 
Haskins  v.  Young,  31  Am.  Dec.  426. 

Wrongtvl  arrest,  who  liable  for:  Bis- 
sell V.  Gold,  19  Am.  Dec.  490. 

Arrest  on  both  dvll  and  criminal  pro- 
cess.— ^An  officer,  armed  with  process  for 
the  arrest  of  a  person  in  a  civil  action,  can- 
not take  the  person  from  the  hands  of  an- 
other officer  who  holds  him  on  a  warrant 


309 


§835 


Penal  Code. 


[Part  II,  Title  III^ 


issued  iD  a  criminal  case;  in  snch  cases  the      tho  paramount  interest  of    the  people:  £x 
interest  of  the  private  suitor  must  yield  to      parte  Rosenblat,  51  Cal.  285. 

835.  How  an  arrest  is  made,  and  what  restraint  allowed. 

Sec.  835.  An  arrest  is  made  by  an  actual  restraint  of  the  person  of  the 
defendant,  or  by  his  submission  to. the  custody  of  an  officer.  The  defendant 
must  not  be  subjected  to  any  more  restraint  than  is  necessary  for  his  arrest  and 
detention. 


AiTest  without  warrant:  See  55  Am. 
Dec.  66-70,  note. 

Arrest,  what  acts  may  lawfully  be 
done  for  purpose  of  making:  See  61  Am. 
Dec.  151-164,  note. 

Homicide  committed  in  making  ar- 
rest: Sec.  196,  note. 

Arrest,  how  made.— In  those  cases  in 
which  an  arrest  is  not  submitted  to,  there 
must  be  an  actual  physical  caption  or  man- 
ual touching  of  the  body.  The  party  must 
be  deprived  of  his  liberty,  or  there  must 
be  some  restraint  thereof.  Words  are  not 
sufficient:  Genner  y.  Sparkes,  1  Salk.  79; 
Russen  v.  Lucas,  1  Oar.  &  P.  153.  If,  how- 
ever, the  party  submits  to  the  arrest  and 
is  within  the  power  of  the  officer  or  other 
person  effecting  the  arrest,  it  is  sufficient, 
without  any  actual  taking  or  touching  the 
person:  Bissell  v.  Gold,  19  Am.  Dec.  487; 
Brushaber  v.  Segemann,  22  Mich.  266.  See 
note  to  preceding  section. 

Besisting  arrest.— It  is  the  duty  of 
every  man  to  submit  to  a  lawful  arrest, 
and  a  resistance  is  a  felony.  A  person 
making  an  arrest,  however,  should'  only  use 
such  force  as  may  be  necessary;  but,  if 
obliged  to,  he  may  take  the  life  of  the  per- 
son that  he  is  attempting  to  arrest,  and 
such  homicide  is  justifiable:  1  Bishop's 
Criminal  Procedure,  sees.  159,  160;  Lrfinder 
V.  Miles,  3  Or.  35;  Morton  v.  Bradley,  30 
Ala.  683;  Mesmer  v.  Commonwealth,  26 
Gratt.  077.  This  rule  alike  applies  in  ar- 
rests for  felonies  or  misdemeanors:  1 
Bishop's  Criminal  Procedure,  sec.  160;  but 
see  Tiner  v.  State,  44  Tex.  128;  Conraddy 
V.  People,  5  Park.  C.  C.  234.  If  the  officer 
has  no  authority  to  make  the  arrest,  or, 
having  the  authority,  is  not  known  to  be 
an  officer,  and  does  not  in  some  way  notify 
the  party  that  he  is  an  officer,  and  has  au- 
thority, the  party  arrested  may  lawfully  re- 
gist  the  arrest,  as  if  it  were  made  by  a  pri- 
vate person:  State  v.  Bryant,  65  N.  C.  320: 


State  V.  Belk,  76  N.  C.  14;  1  East  P.  O. 
309,  312,  314.  See  article  upon  this  subject 
in  20  Alb.  L.  J.  215.  Arrest  without  war- 
rant, right  to  resist:  See  State  v.  Taylor,. 
70  Vt.  1;  67  Am.  St.  Rep.  648.  Right  to 
resist  illegal  arrest:  See  Miller  v.  State,  31 
Tex.  Cr.  Rep.  609;  37  Am.  St.  Rep.  836; 
Creighton  v.  Commonwealth,  84  Ky.  103;  4 
Am.  St  Rep.  193. 

Fleeing  from  arrest.- There  Is  a  very 
broad  distinction  between  forcible  opposi- 
tion to  an  arrest  and  attempting  to  flee 
from  it.  In  cases  of  misdemeanor  there  is 
no  rule  of  law  that  takes  away  from  a  man 
who  flees  from  an  attempted  arrest  the 
right  to  defend  his  life.  An  officer  in  such 
cases  is  not  justified  in  shooting  at  a  per- 
son whom  he  is  attempting  to  arrest,  be- 
cause he  will  not  stop:  Brady  v.  Price,  19 
Tex.  285;  Tiner  v.  State,  44  Tex.  130;  Mid- 
dleton  V.  Holmes,  3  Port.  15.  But  in  cases 
of  a  felony,  the  officer  may  call  upon  him 
to  stop,  and  if  he  refuses,  the  officer  is  jus- 
tified in  shooting  at  him  to  compel  him  to 
.stop:  Mesmer  v.  Commonwealth,  26  Gratt. 
976;  Brooks  v.  Commonwealth,  61  Pa.  St. 
352;  100  Am.  Dec.  645;  1  Bishop's  Criminal 
Procedure,  sec.  159. 

TJnlawful  arrest.— A  person,  the  arrest 
of  whom  is  attempted  to  be  made  unlaw- 
fully, may  resist  such  arrest,  but  not  to 
the  taking  of  life:  State  v.  Belk,  76  N.  C. 
10;  1  Bishop's  Criminal  Procedure,  sec.  162. 
"He  may  stand  his  ground  and  repel  force 
by  force,  taking  care  that  the  force  em- 
ployed does  not  exceed  the  bounds  of  mere 
defense  and  prevention,  and  that  it  does 
not  become  enormously  disproportionate  to 
the  injury  threatened":  Horrigan  &  Thomp- 
son on  Self-defense,  713.  So  a  person  who 
has  been  unlawfully  arrested  is  justified  in 
escaping  if  he  can,  using  no  more  force 
than  is  necessary  to  accomplish  this  object: 
State  V.  Leach,  7  Conn.  452;  18  Am.  Dec 
118.    See  Resisting  Arrest,  supra. 
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836.  Arrests  by  peace  officers. 

Sec.  836.  A  peace  officer  may  make  an  arrest  in  obedience  to  a  warrant  de- 
livered to  him,  or  njay,  without  a  warrant,  arrest  a  person: 

1.  For  a  public  offense  committed  or  attempted  in  his  presence; 

2.  When  a  person  arrested  has  committed  a  felony,  although  not  in  his 
presence; 

3.  When  there  is  reasonable  cause  to  believe  that  such  person  has  committed 
a  felony; 

4.  On  a  charge  made,  upon  reasonable  cause,  of  the  commission  of  a  felony 
by  the  party  arrested.  [Commissioners'  Amendment,  approved  March  16, 
11)01;  took  effect  July  1,  1901.] 


Arrest  without  warrant:  See  55  Am. 
Dec.  65-75,  note. 

Offense  in  presence  of  officer.— It  ia  the 
daty  of  an  officer  to  arrest  all  peraons  com- 
mitting, or  attempting  to  commit,  any  crime 
within  his  presence:  McCuUoogh  v.  Com- 
monwealth, 67  Pa.  St.  30;  Commonwealth 
V.  Deacon,  8  Serg.  &  R.  47;  In  re  Powers, 
25  Vt.  261;  Wolf  y.  State,  19  Ohio  St.  248; 
Shanley  v.  Wells,  71  111.  78.  The  arrest 
should  be  made  promptly,  and  if  the  offend- 
ers are  not  arrested  at  the  time,  they  can- 
not be,  after  the  transaction  is  over,  with- 
out a  warrant:  Roberta  v.  State,  1  Mo. 
138;  Regina  t.  Walker,  6  Cox  C.  C.  371. 
Within  a  reasonable  time  is  sufficient:  Tay- 
lor V.  Strong,  3  Wend.  384;  see  People  v. 
Pool,  27  Cal.  572. 

Charge  made  upon  reasonable  cause.— 
An  officer  or  private  person,  having  reason- 
able cause  to  suspect  a  particular  person 
guilty  of  a  public  offense,  may,  acting  in 
good  faith,  arrest  him  without  a  warrant: 
Renck  v.  McGregor,  32  N.  J.  L.  70;  Burns 
V.  Erben,  40  N.  Y.  463;  People  v.  Kilving- 
ton,  104  Cal.  86;  43  Am.  St.  Rep.  73;  Peo- 
ple V.  Wilson,  117  Cal.  688.  The  offense, 
however,  must  amount  to  a  felony,  for 
neither  one,  acting  without  a  warrant,  has 
the  right  to  arrest  a  person  for  a  misde- 
meanor committed  on  an  occasion  already 
passed:  1  Bishop's  Criminal  Procedure,  sees. 
167,  181;  Shanley  v.  Wells.  71  111.  78;  Com- 
monwealth V.  Carey,  12  Cush.  246;  Com- 
monwealth V.  McLaughlin,  12  Cush.  615; 
Commonwealth  v.  O'Connor,  7  Allen,    583; 


unless  it  be  for  such  a  dangerous  assault 
as  may  end  in  a  felony:  Coupey  v.  Henley, 
2  Esp.  540;  Shanley  v.  Wells,  71  111.  78. 
What  is  a  reasonable  cause  for  suspicion 
is  a  question  of  law;  but  it  is  for  the  jury 
to  determine  the  fact  whether  or  not  it  ex- 
ists in  the  circumstances  of  a  particular 
case:  1  Bishop's  Criminal  Procedure,  sec. 
182;  Davis  v.  Russell,  2  Moore  &  P.  590; 
People  V.  Kilvington,  104  Cal.  86;  43  Am. 
St.  Rep.  73.  An  officer  who  arrests  a  per- 
son, after  the  governor  has,  pursuant  to 
law,  issued  a  proclamation  that  a  felony 
has  been  committed,  acts  upon  reasonable 
cause:  Eanes  v.  State,  6  Humph.  53;  44 
Am.  Dec.  280;  see  Commonwealth  v.  Pres- 
by,  14  Gray,  65;  Lawrence  v.  Hedger,  3 
Taunt.  14.  There  is  a  probable  cause  for 
arrest  when  there  i9  such  a  state  of  facts 
as  would  lead  a  roan  of  ordinary  care  and 
prudence  to  believe  or  entertain  a  strong 
and  honest  suspicion  that  the  person  ar- 
rested is  guilty:  People  v.  Kilvington,  104 
Cal.  86;  43  Am.  St.  Rep.  73. 

Bef using  to  arrest:  Sec.  142. 

Warrant,  by  whom  executed:  Sec.  816. 

Peace  officers:  Sec.  817. 

Arrest  under  warrant,  duty  of  officer: 
Sec.  848. 

Arrest  without  warrant,  duty  of  of- 
ficer: Sec.  849.  The  fact  that  the  arrest  is 
made  without  a  warrant  does  not  affect  the 
question  of  official  duty  of  the  officer  to 
make  the  arrest:  Lees  v.  Colgan,  120^  Cal. 
262268. 


837.  Arrests  by  private  persons. 

Sec.  837.    A  private  person  may  arrest  another: 

1.  For  a  public  offense  committed  or  attempted  in  his  presence; 

2.  When  the  person  arrested  has  committed  a  felony,  although  not  in  hia 

presence; 
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3.  When  a  felonv  has  been  in  fact  committed,  and  he  has  reasonable  cause 
for  believing  the  person  arrested  to  have  committed  it. 

warrant  aaihorizing  him  bo  to  do:  Sec.  836» 
note;  HoUey  v.  Mix,  3  Wend.  350;  20  Am. 
Dec.  702;  Long  t.  State,  12  Ga.  293;  Doer- 
ing  y.  State,  49  Ind.  56;  19  Am.  Eep.  669. 
The  chief  distinction  between  the  power  of 
an  officer  and  of  a  priyate  person  to  arrest 
a  person  for  the  commission  of  a  felony  that 
is  past  is,  should  the  arrested  one  be  found 
not  guilty,  that  the  private  person  wiU  not 
be  justified  unless  a  felony  has  been  actually 
committed  by  some  one,  while  the  officer  is 
justified  though  no  offense  has  been  com- 
mitted; yet  both  must  have  had  reasonable 
cause  to  suspect  the  one  apprehended: 
Burns  t.  Erben,  40  N.  Y.  463;  Eanes  t. 
State,  6  Humph.  63;  44  Am.  Dec.  289;  Com- 
monwealth V.  Presby,  14  Gray,  65;  Lewis  t. 
State,  3  Head,  127,  146;  1  Bishop's  Criminal 
Procedure,  sec.  181.  If  a  felony  has  been 
in  fact  committed,  and  a  private  person  has 
reasonable  cause  to  suspect  a  particular 
person,  he  may,  acting  in  good  faith,  arrest 
him  without  incurring  any  liability,  dvil  or 
criminal,  should  the  suspicion  prove  un- 
founded: 1  Bishop's  Criminal  Procedure, 
sec.  168;  Ledwith  v.  Catchpole,  Oald.  291; 
Brock  way  v.  Crawford,  3  Jones,  438;  67 
Am.  Dec.  250;  Wakely  v.  Hart,  6  Binn.  316. 
Authorities  expressing  a  different  view  are 
found,  but  they  are  contrary  to  the  general 
current  of  authority:  Rohan  v.  Sawin,  5 
Cush.  281;  Commonwealth  v.  Carey,  12 
Cush.  246,  251;  Kindred  v.  Stitt,  51  HI.  401. 
As  to  what  is  reasonable  cause,  see  sec. 
830,  note;  44  Am.  Dec.  293,  note;  Palmer  v. 
Maine  etc.  R.  R.  Co.,  92  Me.  399;  69  Am. 
St.  Rep.  513. 

Duty  of  private  citizena  to  aid  in  the 
capture  and  arrest  of  a  felon:  People  v* 
Raton,  63  Cal.  421. 


Arrest  for  offense  coxnxiLitted  in  pres- 
ence.— It  is  incumbent  upon  a  private 
citizen,  the  same  as  upon  an  officer,  to  ar- 
rest another  for  the  commission  of  a  crime 
in  his  presence.  The  arrest  must  be  made 
promptly,  and  cannot  be  made,  if  for  a 
misdemeanor,  after  the  affair  is  over:  1 
Bishop's  Criminal  Procedure,  sec.  167.  A 
neglect  to  arrest  a  person  who  is  commit- 
ting a  felony  in  the  presence  of  another  is 
highly  criminal,  and  renders  the  latter  lia- 
ble to  punishment:  1  Bishop's  Criminal  Pro- 
cedure, sec.  166.  So  a  person  who  sees  an- 
other attempting  to  commit  a  felony,  al- 
though such  attempt  is  only  a  misdemeanor, 
may  arrest  him:  Reuck  v.  McGregor,  32  N. 
J.  L.  70;  Rex  v.  Hunt,  1  Moo.  93;  Hand- 
cock  V.  Baker,  2  Bos.  &  P.  260.  At  the 
common  law  a  private  person  had  the  right 
to  arrest,  without  warrant,  any  person  who 
committed  or  attempted  to  commit  a  felony 
in  his  view,  but  did  not  have  such  right 
where  the  offense  was  a  misdemeanor  only: 
State  V.  Davis,  50  S.  O.  405;  02  Am.  St.  Rep. 
S37.  A  private  person  arresting  for  a  felony 
does  so  at  his  peril,  and  to  justify  himself 
must  prove  that  he  had  reasonable  ground 
for  believing  the  person  arrested  to  be 
guilty.  He  may  arrest  for  an  affray  or 
breach  of  the  peace  committed  in  his  pres- 
ence and  while  it  is  continuing,  but  not  for 
a  misdemeanor  on  suspicion,  no  matter  how 
well  grounded,  unless  the  person  arrested  is 
in  fact  guilty:  Palmer  v.  Maine  Cent.  R.  R. 
Co..  92  Me.  399;  69  Am.  St.  Rep.  513.  See, 
also.  Brooks  v.  Commonwealth,  100  Am. 
Dec.  645.  • 

Seasonable  cause.— As  before  stated,  it 
is  the  duty  of  a  private  person,  having  rea- 
sonable cause  to  suspect  a  person  guilty  of 
a  felony,  to  arrest  him,  although  he  has  no 


838.  ])lag^8trate8  may  order  arrest. 

Sec.  838.  A  magistrate  may  orally  order  a  peace  officer  or  prirate  person  to 
arre^  anyone  committing  or  attempting  to  oommit  a  public  offiense  in  the 
presence  of  such  magistrate. 

Arrest  by  verbal  order.— Where  a  felony 
or  other  breach  of  peace  is  committed  in 
the  presence  of  a  magistrate,  he  may,  as 
well  by  verbal  order  as  by  warrant,  com- 
mand the  arrest  of  the*  offender:  1  Bishop's 


Criminal  Procedure,  sec.  178;  Commonwealth 
V.  McGahey,  11  Gray,  194;  Leighton  v.  Hall, 
83  Am.  Dec.  205. 
Magistrates,  who  are:  Sec.  808. 
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489.  Persons  making  arrest  may  summon  assistanee. 

.    Sec.  839.    Any  person  making  an  arrest  may  orally  summon  as  many  persons 
as  he  deems  necessary  to  aid  him  therein. 


Persons  assisting  officer  in  arrest:  See 
note,  61  Am.  Dec.  154,  155.  An  officer  who 
<deem8  it  necessary  in  making  an  arrest  may 
•call  upon  a  bystander  for  help,  or  com- 
mand the  aid  of  all  persons  in  his  precinct, 
whether  acting  with  or  without  a  warrant: 
1  Bishop's  Criminal  Procedure,  sec.  185; 
8tate  T.  Shaw,  3  Ired.  20;  Coylea  v.  Hurtin, 
10  Johns.  85;  Mitchell  y.  State,  12  Ark.  60; 
<54  Am.  I>ec.   253.    A  refusal  to  assist  is 


punishable  if  the  officer  is  proceeding  by 
lawful  authority:  State  v.  Shaw,  3  Ired.  20; 
or  if  he  is  not,  his  command  will  be  a  justi- 
fication to  one  who,  knowing  his  official 
character,  comes  in  good  faith  to  his  assist- 
ance: McMahan  v.  Green,  34  Vt.  69;  80 
Am.  Dec.  665;  Keed  v.  Rice,  2  J.  J.  Marsh. 
44;  19  Am.  Dec.  122;  see  Dietrichs  v.  Shaw, 
43  Ind.   175. 


840.  When  the  arrest  may  be  made. 

.  Sec.  840.  If  the  offense  charged  is  a  felony,  the  arrest  may  be  made  on  any 
day,  and  at  any  time  of  the  day  or  night.  If  it  is  a  misdemeanor,  the  arrest 
cannot  be  made  at  night,  nnless  upon  the  direction  of  the  magistrate,  indorsed 
upon  the  warrant,  except  when  the  offense  is  committed  in  the  presence  of  the 
arresting  oflBcer.  [Commissioners'  Amendment,  approved  March  16,  1901;  took 
effect  Jnly  1,  1901.] 

Time  when  arrest  may  be  made:  See  note,  61  Am.  Dec.  160,  161* 

841.  Arrest,  how  made. 

Sec.  841.  The  person  making  the  arrest  must  inform  the  person  to  be 
arrested  of  the  intention  to  arrest  him,  of  the  cause  of  the  arrest,  and  the 
authority  to  make  it,  except  when  the  person  to  be  arrested  is  actually  engaged 
in  the  commission  of  or  an  attempt  to  commit  an  offense,  or  is  pursued  imme- 
diately after  its  commission,  or  after  an  escape. 
Ixamediate  pursuit. — ^In  People  y.  Pool,      cumstances   of    each   particular   case   may 


27  Oal.  572,  it  was  said  that  if,  after  com- 
mitting a  felony,  the  guilty  parties  flee  and 
soon  after  are  pursued'  by  officers  and  over- 
taken at  a  distance  ot  ten  or  twelve  miles 
from  the  place  where  the  crime  was  com- 
mitted, this  is  immediate  or  fresh  pursuit, 
and  that  notice  of  the  official  character  of 
the  person  attempting  to  make  the  arrest, 
or  of  the  cause  of  the  arrest,  is  unneces- 
sary. 

Disclosure  of  purpose  to  arrest.— An 
officer  or  a  private  person  seeking  to  arrest 
another  should  make  known  his  purpose: 
Brooks  V.  Commonwealth,  61  Pa.  St.  352; 
100  Am.  Dec.  645;  State  v.  Bryant,  65  N.  C. 
327;  People  v.  Pool,  27  Cal.  576.    The  cir- 


render  this  purpose  plain;  and  if  they  do, 
resibtance  to  the  arrest  will  be  illegal:  1 
Bishop's  Criminal  Procedure,  sec.  158.  Thus 
if  one  is  wearing  the  accustomed  badge  of 
office,  this  is  sufficient  to  give  notice  to  the 
arrested  party:  Yates  v.  People,  32  N.  Y. 
509;  Commonwealth  v.  Tobin,  108  Mass. 
426;  11  Am.  Rep.  375.  See,  further,  61  Am. 
Dec.  158-160,  note.  Where  a  party  is  ap- 
prehended in  the  commission  of  an  offense, 
or  upon  fresh  pursuit  afterward,  notice  of 
the  official  character  of  the  person  making 
the  arrest,  or  the  cause  of  the  arrest,  is  un- 
necessary, because  he  must  know  the  reason 
why  he  is  apprehended:  People  v.  Pool,  27 
Oal.  576. 


842.  Warrant  must  be  shown,  when. 

Sec.  842.    If  the  person  making  the  arrest  is  acting  under  the  authority  of  a 
warranty  he  must  show  the  warrant,  if  required. 

Showing  warrant:  See  note,  61  Am.  Dec.      granted  that  a  person  who  says  that  he  has 
159,  160.    A    person    need    not    take    for     a  warrant  against    him    speaks    the  truth. 
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The  party  arrested  has  a  right  to  see  the 
warrant,  if  the  arrest  is  made  by  virtue  of 
one:  Hall  v.  Roche,  8  Term  Rep.  187;  State 
V.  Freeman,  8  Iowa,  428;  74  Am.  Dee.  317; 
Plasters  v.  State,  1  Tex.  App.  673;  State  v. 
Pbinney,  42  Me.  384;  Drennan  v.  People,  10 
Mich.  169.  Where  the  officer  is  known,  the 
party  arrested  is  not  entitled  to  a  perusal  of 
the  warrant  undl  he  has  acknowledged  the 


ofiicer's  authority,  and  his  power  acquiesced 
in:  Commonwealth  v.  Cooley,  6  Gray,  350». 
356,  357.  See  State  v.  Townsend,  5  Harr. 
(Del.)  487;  Arnold  v.  Steeves,  10  Wend.  514. 
An  officer  executing  a  warrant  of  arrest 
need  not  announce  or  explain  its  contents  to- 
the  accused  when  he  has  knowledge  of  the 
charge  contained  therein:  King  y.  State,  SQb 
Ala.  43;  18  Am.  St.  Rep.  89. 


843.  What  force  may  be  used. 

Sec.  843.  When  the  arrest  is  being  made  by  an  oflBcer  under  the  authority  of 
a  warrant,  after  information  of  the  intention  to  make  the  arrest,  if  the  person 
to  be  arrested  either  flees  or  forcibly  resists,  the  oflRcer  may  use  all  necessary 
means  to  effect  the  arrest. 


Force  that  may  be  used:  See  note,  61 
Am.  Dec.  lGl-104. 

The  officer  may  take  tSie  life  of  a  per- 
son if  the  arrest  cannot  be  accomplished 
without  resort  to  such  violent  means:  Sec. 
196,  note.    He  is  also  justified,  when  it  ap- 


pears necessary,  in  making  an  assault  upon 
anyone  interfering  to  prevent  the  arrest  or 
to  assist'  the  party  from  being  arrested:. 
Doering  v.  State,  49  Ind.  50;  19  Am.  Bep. 
660. 


844.  Doors  and  windows  may  be  broken,  when. 

Sec.  844.  To  make  an  arrest,  a  private  person,  if  the  o£fense  be  a  felony,  and 
in  all  cases  a  peace  offioer,  may  break  open  the  door  or  window  of  the  house  in 
which  the  person  to  be  arrested  is,  or  in  which  they  have  reasonable  grounda 
for  believing  him  to  be,  after  having  demanded  admittance  and  explained  the 
purpose  for  which  admittance  is  desired.  [Amendment,  approved  March  30^ 
1874;  Amendments  1873-74,  435;  took  effect  July  1,  1874.] 

Breaking  open  doors   to   effect  arrest:      mittauce  must  first  be  demanded    and  re- 


See  note,  61  Am.  Dec.  155-158. 

Officer,  in  making  arrest,  may  break  open 
doors  and  windows:  See  1  Russell  on  Crimes, 
830;  Commonwealth  v.  Tobin,  108  Mass. 
426;  11*  Am.  Rep.  375;  Commonwealth  v. 
Reynolds,  120  Mass.  100;  21  Am.  Rep.  510. 

Entering^  hoase  to  make  arrest.— Ad- 


fused  before  an  officer  is  justified  in  break- 
ing into  a  house  in  which  the  person  to  be 
arrested  is,  or  is  believed  to  be:  1  Bishop' s^ 
Criminal  Procedure,  sec.  201;  Launock  v. 
Brown,  2  Barn.  &  Aid.  502;  Commonwealth 
V.  McGahey,  11  Gray,  104. 


845.  Same. 

Sec.  845.  Any  person  who  has  lawfully  entered  a  house  for  the  purpose  of 
making  an  arrest  may  break  open  the  door  or  window  thereof  if  detained 
therein,  when  necessary  for  the  purpose  of  liberating  himself,  and  an  officer 
may  do  the  same  when  necessary  for  the  purpose  of  liberating  a  person  who^ 
acting  in  his  aid,  lawfully  entered  for  the  purpose  of  making  an  arrest,  and  i& 
detained  therein. 

846.  Weapons  may  be  taken  from  persons  arrested. 

Sec.  846.  Any  person  making  an  arrest  may  take  from  the  person  arrested 
all  offensive  weapons  which  he  may  have  about  his  person,  and  must  deliver 
them  to  the  magistrate  before  whom  he  is  taken. 
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847.  Duty  of  a  private  person  who  lias  made  an  arrest. 

Sec.  847.  A  private  person  who  has  arrested  another  for  the  commission  of 
a  public  offense  must,  without  unnecessary  delay,  take  the  person  arrested  be- 
fore a  magistrate,  or  deliver  him  to  a  peace  officer. 

848.  Duty  of  officer  arresting  with  warrant. 

Sec.  848.  An  officer  making  an  arrest,  in  obedience  to  a  warrant,  must  pro- 
ceed with  the  person  arrested  as  commanded 'by  the  warrant,  or  as  provided  by 
law. 

Warrant  of  arrest,  form  of:  Sec.  814. 

849.  Person  arrested  without  a  warrant  to  be  taken  before  a  magistrate — ^In* 
formation  to  be  filed. 

Sec.  849.  When  an  arrest  is  made  without  a  warrant  by  a  peace  officer  or 
private  person,  the  person  arrested  must,  without  unnecessary  delay,  be  taken 
before  the  neai'cst  or  most  accessible  magistrate  in  the  county  in  which  the 
arrest  is  made,  and  an  information,  stating  the  charge  against  the  person,  must 
be  laid  before  such  magistrate. 

850.  Arrest  by  telegraph. 

Sec.  850.  A  justice  of  the  supreme  court,  or  a  judge  of  a  superior  court, 
^^Jy  by  a^  indorsement  under  his  hand  upon  a  warrant  of  arrest,  authorize 
the  service  thereof  by  telegraph,  and  thereafter  a  telegraphic  copy  of  such 
warrant  may  be  sent  by  telegraph  to  one  or  more  peace  officers,  and  such  copy 
is  as  effectual  in  the  hands  of  any  officer,  and  he  mus(t  proceed  in  the  same 
manner  under  it,  a^  though  he  held  an  original  warrant  issued  by  the  magistrate 
making  the  indorsement.  [Amendment,  approved  April  12, 1880;  Amendments 
1880,  33  (Ban.  ed.  200);  took  effect  immediately.] 

851.  Same. 

Sec.  8ol.  Every  officer  causing  telegraphic  copies  of  warrants  to  be  sent 
must  certify  as  correct,  and  fUle  in  tho  telegraph  office  from  which  such  copies 
are  sent,  a  copy  of  the  warrant  and  indorsement  thereon,  and  must  return  the 
original,  with  a  statement  of  his  action  thereunder. 


CHAPTER  VI. 

RETAKING   AFTER  AN    ESCAPE   OR  RESCUE. 

Sec.  854.    May  be  at  any  time  or  in  any  place  in  the  state. 

See.  855.    May  break  open  door  or  window   if  admittance  refused, 

854.  Hay  be  at  any  time  or  in  any  place  in  the  state. 

Sec.  854.  If  a  person  arrested  escape  or  is  rescued,  the  person  from  whose 
custody  he  escaped  or  was  rescued  may  immediately  pursue  and  retake  him 
at  any  time  and  in  any  place  within  the  state. 

Bescues:  Sec.  101,  note.  Asslstiiig  escapes:  Sec.  109. 

Escapes:  Sec.  105,  note. 
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855.  "HLbj  break  open  door  or  window  if  admittance  refused. 

Sec.  855.  To  retake  the  person  escaping  or  rescued,  the  person  pursuing 
may  break  open  an  outer  or  inner  door  or  window  of  a  dwelling-house,  if,  after 
notice  of  his  intention,  he  is  refused  admittance. 

See,  on  the  subject  ot  this  section,  61  Am.   Dec.  157,  158,  note. 


CHAPTEE  Vn. 

EXAMINATION  OF  THE  CASE,  AND  DISCHARQB  OF  THE  DEFENDANT    OR  HOLDING 

HIM   TO  ANSWEB. 

Sec.  858.  Magistrate  to  inform  the  defendant  of  charge,  and  his  right  to  counsel. 

Sec.  859.  Time  to  send  and  sending  for  counsel. 

Sec.  860.  Examination,  when  to  proceed. 

Sec.  861.  When  to  be  completed— Postponement. 

Sec.  802.  On  postponement,  defendant  to  be  committed  or  discharged  on  baiL 

Sec.  863.  Form  of  commitment. 

Sec.  864.  Depositions  to  be  read  on  examination  and  subpoenas  Issued* 

Sec.  865.  Examination  of  witnesses  to  be  in  presence  of  defendant. 

Sec.  866.  Examination  of  defendant's  witnesses. 

Sec.  867.  Exclusion  and  separation  of  witnesses. 

Sec.  868.  Who  may  be  present  at  the  examination. 

Sec.  869.  Testimony,  how  taken  and  authenticated. 

Sec.  870.  Deposition,  by  whom  and  how  kept.    . 

Sec.  871.  Defendant,  when  and  how  discharged. 

Sec.  872.  When  and  how  to  be  committed. 

Sec.  873.  Order  for  commitment. 

Sec.  874.  Certificate  of  bail  being  takeU.    [Repealed.] 

Sec.  875.  I  Order  for  bail  on  commitment. 

Sec.  876.  Commitment,  how  made  and  to  whom  delivered. 

Sec.  877.  Form  of  commitment. 

Sec.  878.  Undertaking  of  witnesses  to  appear. 

Sec.  879.  Security  for  the  appearance  of  witnesses. 

Sec.  880.  Infants  and  married  women  may  be  required  to  give  security. 

Sec.  881.  Witnesses  to  be  committed  on  refusal  to  give  security  for  their  appearance* 

Sec.  882.  Witness  unable  to  give  security  may  be  conditionally  examined. 

Sec.  883.  Magistrate  to  return  depositions,  etc.,  to  the  court. 

858.  Magistrate  to  inform  defendant  of  charge,  and  his  right  to  connsel. 

Sec.  858.  When  the  defendant  is  brought  before  the  magistrate  upon  an 
arrest  either  with  or  without  warrant,  on  a  charge  of  having  committed  a  public 
offense,  the  magistrate  must  immediately  inform  him  of  the  charge  against 
him,  and  of  his  right  to  the  aid  of  counsel  in  cTery  stage  of  the  proceedings. 

Preliminary   examination.— It   is    held  A  writ  of  mandate  lies  to  compel  a  justice 

that  the  provisions  of  tl^  Penal  Code  do  of  the  peace  to  proceed  with  a  preliminary 

not  authorize  a  defendant  to  waive  the  pre-  examination.    His  refusal  to  proceed  is  not 

liminary   examination   provided  for  in  this  justified    by    the    mere    statement    of    the 

chapter:  Kalloch  v.  Superior  Ck>urt,  56  Cal.  counsel  for  the  defendant  that  an  examina- 

229;  Ex  parte  Walsh,    39    Cal.    705.    The  tion  for  the  same  offense  had  been  had  be- 

charge  mentioned  in  this  section  and  the  in-  fore  another  magistrate,  on   which  the  ac- 

dictment  mentioned  in  section  917  are  not  cused  had  been  held  to  answer:  People  T. 

the  same  thing:  Ex  parte  Kyan,  44  Cal.  557.  Barnes,  C6  Cal.  594, 
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859.  Time  to  send  and  sending  for  connsel. 

Sec.  859.  He  must  also  allow  the  defendant  a  reasonable  time  to  send  for 
counsel,  and  postpone  the  examination  for  that  purpose,  and  must,  upon  the 
request  of  the  defendant,  require  a  peace  oflBcer  to  take  a  message  to  any  counsel 
in  the  township  or  city  the  defendant  may  name.  The  oflBcer  must,  without 
delay  and  without  fee,  perform  that  duty. 

Defendant's  right  to  counsel.— The  right  illegal:  People  y.  Napthaly,    105   Cal.    641. 

to  have  the  assistance  of  counsel  is  a  consti-  See  People  t.  Yoang,  108  Cal.  8,  where  the 

tutional  one:  Art.  I,  sec.  13;  see  sec.  825.    A  accused  claimed  subsequent  to  his  examina- 

lawyer  who  is  accused  of  a  crime  is  equally  tion  that  he  did  not  understand  the  court 

entitled  to  counsel.    If  he  is  not  allowed  a  when  it  informed  him  of  his  right  to  coun- 

reasonable  time  to  procure  counsel,  the  pro-  sel.    The  language  of  the  section  is  manda- 

ceedings  at  the  preliminary  examination  are  tory:  People  v,  Barnes,  66  Cal.  504. 

860.  Examination,  when  to  proceed. 

Sec.  860.  If  the  defendant  requires  the  aid  of  counsel,  the  magistrate  must, 
immediately  after  the  appearance  of  counsel,  or  if,  after  waiting  a  reasonable 
time  therefor,  none  appears,  proceed  to  examine  the  case. 

Section     is     imperative:  See     People     v.   Barnes,  66  Cal.  596. 

861.  When  to  be  completed — ^Postponement. 

Sec.  861.  The  examination  must  be  completed  at  one  session,  unless  the 
magistrate,  for  good  cause  shown  by  affidavit^  postpone  it.  The  postponement 
cannot  be  for  more  than  two  days  at  each  time,  nor  more  than  six  days  in  all^ 
unless  by  consent  or  on  motion  of  the  defendant. 

A  person  who  is  arrested,  charged  with  tion  is  not  brought  on  before  a  magistrate 

the  commission  of  a  crime  in  another  state  within  six  days:  Ex  parte  Rosenblat,  51  Oal. 

with  a  view  to  his  being  surrendered  on  a  287.    See  this  section  construed  in  People 

requisition  from  the  governor  of  that  state,  v.  Van  Horn,  119  Cal.  323. 
is  entitled  to  his  discharge  if  his  ezamina- 

862.  On  postponement,  defendant  to  be  committed  or  discharged  on  bail. 

Sec.  862.  If  a  postponement  is  had,  the  magistrate  must  commit  the  de- 
fendant for  examination,  admit  him  to  bail  or  discharge  him  from  custody  upon 
the  deposit  of  money  as  provided  in  this  code,  as  security  for  his  appearance  at 
the  time  to  which  the  examination  is  postponed. 

This  and  the  following    sections    are   mandatory:  People  v.  Barnes,  66  Cal.  596. 

863.  Form  of  commitment. 

Sec.  863.  The  commitment  for  examination  is  made  by  an  indorsement, 
signed  by  the  magistrate  on  the  warrant  of  arrest,  to  the  following  effect:  "The 
within  named  A  B,  having  been  brought  before  me  under  this  warrant,  is 

committed  for  examination  to  the  sheriff  of .^'    If  the  sheriff  is  not  present,- 

the  defendant  may  be  committed  to  the  custody  of  a  peace  officer. 

Indorsement  of  commitment:  See  People  v.  Smith,  59  Cal.  365. 

864.  Depositions  to  be  read  on  examination  and  subpoenas  issued. 

Sec.  864.  At  the  examination,  the  magistrate  must  first  read  to  the  de- 
fendant the  depositions  of  the  witnesses  examined  on  taking  the  information. 
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lie  must  also  issue  subpoenas,  subscribod  by  him,  for  witnesses  within  the  state, 
required  either  by  the  prosecution  or  the  defense. 

S65.  Examination  of  witnesses  to  be  in  presence  of  defendant. 

Sec.  865:  The  witnesses  must  be  examined  in  the  presence  of  the  defendant, 
and  may  be  cross-examined  in  his  behalf. 

866.  Examination  of  defendant's  witnesses. 

Sec.  866.  When  the  examination  of  witnesses  on  the  part  of  the  people  is 
closed,  any  witnesses  the  defendant  may  produce  must  be  sworn  and  examined. 

Defendant  may  be  a  witness.— The  ac-  and  free  from  undue  influence,  it  may  be 

cused  may  become  a  witness  for  or  against  used  against  him  on  the  trial  for  the  offense: 

himself  at  a  preliminary  examination;  and  People  v.  Kelley,  47  Cal.  125. 
if  it  appear  that  his  testimony  was  voluntary 

867.  Exclnsion  and  separation  of  witnesses. 

Sec.  867.  Wtiile  a  witness  is  under  examination^  the  magistrate  may  exclude 
all  witnesses  who  have  not  been  examined.  He  may  also  cause  the  witnesses  to 
be  kept  separate,  and  to  be  prevented  from  conversing  with  each  other  until 
they  are  all  examined. 

Exclusion  and  separation  of  witnesses,  witnesses,  in  disobedience  to  an  order  of  the 

The  exclusion    of  witnesses    in   a    criminal  court  excluding  him   from  the   courtroom 

action  is  not  a  matter  of  absolute  right,  but  while  other  witnesses  were  under  examina- 

rests  in  the  discretion  of  the  trial  court:  tion,  is  no  ground    for   rejecting   his  testi- 

People  T.  Garuett,  20  Cal.  622.    The  wife  mony.    He  may  be  punished  for  contempt, 

and    daughters    of   the    defendant,  if   wit-  but  a  party  cannot,  without   fault   on    his 

nesses,  may  be, excluded  from  the  courtroom:  own  part,  be  deprived,  for  such  disobedience. 

People  V.  Sprague,  63  Cal.  491.    The  cir-  of  the  testimony  of  the  witness:  People  v. 

cumstance  that  a  witness  remained  in  the  Boscoyitch,  20    Cal.    436;    sec    1102,    last 

courtroom  and  heard  the  evidence  of  other  paragraph  in  note. 

S6S.  Who  may  be  present  at  the  examination. 

Sec.  868.  The  magistrate  must  also,  upon  the  request  of  the  defendant,  ex- 
elude  from  the  examination  every  person  except  his  clerk,  the  prosecutor  and 
his  counsel,  the  attorney  general,  the  district  attorney  of  the  county,  the  de- 
fendant and  his  counsel,  and  the  officer  having  the  deiendant  in  custody. 

Waiver  of  right  to  public  ezamina-  guaranteed  by  the  constitution,  article  I, 
tion.— Under  this  section  the  defendant  section  13:  People  v.  Tarbox,  115  CaL  57, 
may  waive  his  right  to  public  examination      61. 

869.  Testimony,  how  taken  and  authenticated. 

Sec.  869.  The  testimony  of  each  witness  in  cases  of  homicide  must  he  re- 
duced to  writing,  as  a  deposition,  by  the  magistrate  or  under  his  direction,  and 
in  other  cases  upon  the  demand  of  the  prosecuting  attorney,  or  the  defendant, 
or  his  counsel.  The  magistrate  before  whom  the  examination  is  had  may,  in 
his  discretion,  order  the  testimony  and  proceedings  to  be  taken  down  in  short- 
hand in  all  examinations  herein  mentioned,  and  for  that  purpose  he  may  appoint 
a  shorthand  reporter.  The  deposition  or  testimony  of  the  witness  must  be 
authenticated  in  the  following  form: 
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1.  It  must  state  the  name  of  the  witness,  his  place  of  residence,  and  his  busi- 
ness or  profession; 

2.  It  must  contain  the  questions  put  to  the  witness  and  his  answers  thereto, 
€ach  answer  being  distinctly  read  to  him  as  it  is  taken  down,  and  being  cor- 
rected or  added  to  until  it  conforms  to  what  he  declares  is  the  truth,  except  in 
<;ases  where  the  testimony  is  taken  down  in  shorthand,  the  answer  or  answers 
of  the  witness  need  not  be  read  to  him; 

3.  If  a  question  put  be  objected  to  on  either  side  and  overruled,  or  the  wit- 
ness declines  answering  it,  that  fact,  with  the  ground  on  which  the  question 
was  overruled  or  the  answer  declined,  must  be  stated; 

4.  The  deposition  must  be  signed  by  the  witness,  or  if  he  refuses  to  sign  it, 
iis  reason  for  refusing  must  be  stated  in  writing,  as  he  gives  it,  except  in 
cases  where  the  deposition  is  taken  down  in  shorthand,  it  need  not  be  signed 
by  the  witness; 

5.  It  must  be  signed  and  certified  by  the  magistrate  when  reduced  to  writing 
by  him,  or  under  his  direction,  and  when  taken  down  in  shorthand,  the  tran- 
■script  of  the  reporter  appointed  as  aforesaid,  when  written  out  in  longhand 
writing,  and  certified  as  being  a  correct  statement  of  such  testimony  and  pro- 
"Ceedings  in  the  case,  shall  be  prima  facie  a  correct  statement  of  such  testimony 
and  proceedings.  The  reporter  shall,  within  ten  days  after  the  close  of  such 
•examination,  if  the  defendant  be  held  to  answer  the  charge,  transcribe  into 
longhand  writing  his  said  shorthand  notes,  and  certify  and  file  the  same  with 
the  county  clerk  of  the  county  or  city  and  county  in  which  the  defendant  was 
examined,  and  shall,  in  all  cases,  file  his  original  notes  with  said  elerk; 

6.  The  reporter's  compensation  shall  be  fixed  by  the  magistrate  before  whom 
the  examination  is  had,  and  shall  not  exceed  that  now  allowed  reporters  in  the 
superior  courts  of  this  state,  and  shall  be  paid  out  of  the  treasury  of  the  county 
or  the  city  and  county  in  which  the  examina/tion  is  had,  on  the  certificate  and 
order  of  the  said  naagistrate.  [Amendment^  approved  March  14,  1885;  Statutes 
and  Amendments  1885,  131;  took  effect  from  and  after  its  passage;  repealed 
conflioting  acts.] 

Testimony  of  witnesses  to  be  reduced  to  by  the  supreme  court,  in  Fox  t.  Lindley, 

writing,  otherwise  proceedings  are  invalid:  57  Cal.  G50,  as  a  part  of  the  latter  section, 

Kalloch  v.  Superior  Court,  56  Oal.  229.    See  but  it  was  held   inoperative,  because  there 

presumption  drawn  in  favor  of  judge  doing  ^as  no  law  prescribing  the  fees  that  report- 

his  duty.  People  v.  Smith,  59  Cal.  365.  ers  were  entitled  to  charge  for  their  services 

Demand  necessary  in  other  cases  than  rendered  under  section  869.    The  shorthand 

homicide  to  necessitate  testimony  to  be  re-  reporter  is  not  required  to  have  the  quali- 

duced  to  writing:  People  v.  Smith,  59  Cal.  fications  prescribed  for  official  reporters  of 

365.  the  superior  courts:  People  v.  Mclntyre,  127 

Deposition  not  the  best  evidence.—  Cal.  423.  The  stenographer  appointed  tov 
The  deposition  taken  in  pursuance  of  this  take  down  the  testimony  given  on  the  pre- 
section  is  not  the  best  or  only  evidence  of  liminary  examination,  need  not  be  sworn; 
what  a  witness  may  have  sworn  to.  Oral  nor  his  notes  be  transcribed  and  filed  be- 
evidence  is  admissible  to  show  what  was  fore  information:  People  v.  Riley,  65  Cal. 
sworn  upon  the  examination,  notwithstand-  107;  75  Cal.  98.  The  compensation  referred 
ing  the  evidence  may  have  been  reduced  to  to  in  the  section  is  that  allowed  under  sec- 
writing:  People  V.  Curtis,  50  Cal.  95.  tioii  274  of  the  Code  of  Civil  Procedure,  as 

Beporter.— Section  2  of  the  act  of  March  it  stood  before  the  unconstitutional  amend- 

-8,  1881,  amending  section  869,  was  treated  mem  of  1885.    The  action  of  the  magistrate 
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18  judicial,  not  legislative,  and  the  board  of 
supervisors  is  not  required  to  allow  or  settle 
the  claim,  under  the  County  Government 
Act,  section  25,  subdivision  12:  McAllister  v. 
Hamlin,  83  Cal.  861. 

Deposition  as  evidence.— In  People  v. 
Morine,  54  Cal.  675,  it  was  said  that  before 
the  deposition  of  a  witness,  taken  at  the 
preliminary  examination,  could  be  read  in 
evidence  against  defendant  at  the  trial,  it 
must  appear  that  the  provisions  of  the 
above  section  had  been  strictly  complied 
with.  A  Question  was  also  made  whether 
such  deposition  could  be  made  use  of  at  all 
against  the  defendant— whether  section  686 
is  constitutional— but  the  court  did  not  find 
it  necessary  to  decide  it.  Such  deposition 
is  not  the  best  or  only  evidence  of  what  was 
sworn  to  before  the  committing  magistrate. 
The  prosecution  may,  on  the  trial  of  the  de- 
fendant^ prove  by  parol  what  was  sworn  to 
before  such  magistrate:  People  v.  Curtis, 
50  Cal.  95.  The  above  section  was  held  con- 
stitutional in  People  v.  Oiler,  66  Cal.  101. 

The  deposition  of  a  witness  taken  at  tne 
preliminary  examination  and  contained  in 
thi»  transcript  of  the  reporter's  notes  can- 
not be  objected  to  as  evidence  at  the  trial, 
because  it  has  not  been  shown  that  the  re- 
porter filed  his  original  notes  with  the 
county  clerk:  People  v.  Eslabe,  127  Cal.  JW3. 

"Taking  the  testimony  of  a  witness  on  be- 
half of  the  people  in  a  criminal  case  by 
deposition  is  an  exception  to  the  rule  which 
entitles  the  defendant  in  a  criminal  action 
to  be  confronted  with  the  witnesses  against 
him,  in  the  presence  of  the  court;  and  every 
substantial  requirement  of  the  law  which 
authorizes  it  must  be  observed.  Any  real 
departure  from  the  course  prescribed  for  the 
taking  of  the  deposition  renders  the  deposi- 
tion itself  objectionable:  People  v.  Morine, 
54  Cal.  575;  Williams  v.  Chad  bourne,  6  Cal. 
57)9;  People  v.  Chung  Ah  Chue,  57  Cal.  567"; 
People  V.  Mitchell,  64  Cal.  85.  Here  the 
fact  that  the  witness  was  unable  to  procure 
sureties  for  his  appearance  at  the  trial  was 
not  shown  by  the  oath  of  anyone,  nor  did 
the  deposition  show  that  it  had  been  read 
over  to  the  witness,  and  that  he  signed  it 
after  acknowledging  it  to  be  correct;  nor 
was  it  certified  by  the  officer  before  whom  it 
was  taken.    It  was  therefore  inadmissible. 

In  People  v.  Douglass,  100  Cal.  1,  the  evi- 
dence taken  before  the  committing  magis- 
trate was  allowed  to  be  introduced  in  evi- 


dence, the  witness  being  dead.  The  whole 
of  the  deposition  of  the  defendant  taken  at 
the  coroner's  inquest  is  admissible  for  prose- 
cution: People  V.  Irwin,  77  Oal.  494.  Depo- 
sition of  a  witness  taken  at  a  preliminary 
examination  was  admitted  in  evidence  at 
the  trial,  the  witness  being  out  of  the  state^ 
in  People  v.  Nelson,  85  Cal.  421. 

In  People  v.  Thompson,  84  Cal.  598,  it  was 
held  that  a  deposition  taken  under  section 
882,  pending  an  information  upon  a  void 
commitment,  which  was  set  aside,  could  not 
be  read  upon  the  trial  of  a  second  informa- 
tion filed  after  a  proper,  recommitment  ot 
the  defendant. 

For  a  sufficient  certificate  of  the  sten- 
ographer to  the  deposition,  see  People  v. 
Riley,  75  Cal.  98.  A  transcript  of  the  re- 
porter's notes  properly  certified  according  t<y 
the  above  section  is  place!  upon  the  same 
footing  as  a  deposition:  People  v.  Grundell, 
75  Cal.  301.  The  requirement  as  to  filing  is 
merely  directory,  filing  within  a  reasonable 
time  being  sufficient:  People  v.  Grundell,  75- 
Cal.  301.  It  is  error  to  admit  in  evidence 
the  testimony  of  a  stenographer  as  to  the 
evidence  given  by  a  witness  upon  the  pre- 
liminary examination,  after  the  rejection  of 
the  deposition  of  such  witness  by  reason  of 
a  defective  certificate:  People  v.  Gardner,  98 
Cal.  127.  The  certificate  of  the  reporter 
must  be  correctly  written,  and  its  absence 
cannot  be  supplied  by  parol  evidence  so  as 
to  make  the  transcript  admissible,  though  it 
would  be  a  proper  course  to  have  the  re- 
porter refresh  his  memory  and  testify  orally 
as  to  what  occurred  at  the  examination: 
People  V.  Carty,  77  Oal.  213.  The  notes  of  a 
shorthand  reporter  of  testimony  given  orally 
upon  a  trial  and  read  to  a  grand  jury  are 
not  a  deposition  within  the  meaning  of  the 
statute  requiring  the  name  of  the  witness 
whose  deposition  was  given  to  the  grand 
jury  to  be  inserted  at  the  foot  of  the  in- 
dictment or  indorsed  thereon:  People  v. 
Northey,  77  Cal.  618.  The  testimony  of  a 
witness  taken  at  a  former  trial  is  subject  tO' 
the  objection  on  a  second  trial  of  irrelevancy 
and  incompetency,  if  it  is  absolutely  incom- 
petent: People  V.  Gordon,  99  Cal.  227.  The 
reporter  must  certify  to  the  transcript  of 
the  testimony  that  it  is  a  correct  statement 
of  the  testimony,  and  the  transcript  must 
be  so  authenticated  that  it  will  show  upon 
insuection  that  it  is  testimony  taken  upon 
the  preliminary  examination  of  the  accused 
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who  is  on  trial,  and  mnst  not  depend  in  any 
respect  upon  the  memory  of  the  reporter  or 
magistrate,  and  no  oral  proof  can  be  allowed 
for  the  purpose  of  showing  at  what  time, 
or  against  what  defendant,  or  upon  what 
charge,  the  testimony  was  taken:  People  y. 
Ward,  105  Cal.  652.  The  authentication  of 
a  deposition  taken  at  a  preliminary  exam- 
ination by  a  certificate  of  the  stenographer, 


stating  that  it  is  "a  true  and  correct  tran- 
script from  the  shorthand  notes  taken  by 
me,  and  a  full  and  complete  record  of 'the 
proceedings  had  and  the  testimony  given  in 
the  above-entitled  case,"  is  a  substantial 
compliance  with  the  statute:  People  v.  Mc- 
Intyre,  127  Cal.  423.  The  above  statute 
should  be  liberally  construed  in  favor  of  the 
prisoner;  People  v.  Ward,  105  Cal.  652. 


870.  Depofldtion,  by  whom  and  how  kept. 

Sec.  870.  The  magistrate  or  his  clerk  must  keep  the  depositions  taken  on 
the  information  or  on  the  examination  until  they  are  returned  to  the  proper 
court;  and  must  not  permit  them  to  he  examined  or  copied  by  any  person 
except  a  judge  of  a  court  having  jurisdiction  of  the  offense  or  authorized  to 
issue  writs  of  habeas  corpus,  the  attorney  general,  district  attorney,  or  other 
prosecuting  attorney,  and  the  defendant  and  his  counsel. 

"One  of  the  objects  of  this  section  is  to  the  formation  of  a  public  opinion  that  will 

keep  the  evidence  from  publication  when  the  reuder  the    8electv>n    of    a    jury  matter  of 

examination  has  been  secret,  and  thus  to  difficulty*':  Commissioners'  note, 
prevent,  to  as  great  an  extent  as  possible, 

871.  Defendant,  when  and  how  discharged. 

Sec.  871.  "If,  after  hearing  the  proofs,  it  appears  either  that  no  public  offense 
has  been  committed,  or  that  there  is  not  sufficient  cause  to  believe  the  defendant 
guilty  of  a  public  offense,  the  magistrate  must  order  the  defendant  to  be  dis- 
charged, by  an  indorsement  on  the  depositions  and  statement,  signed,  by  him, 
to  the  following  effect:  "There  being  no  sufficient  cause  to  believe  the  within 
named  A  B  guilty  of.  the  offense  within  mentioned,  I  order  him  to  be  dis- 
charged.'^ 


Order  of  discharge.— The  statute  contem* 
plates  that  the  order  of  discharge  shall  be 
reduced  to  writing:  Ex  parte  Branigan,  19 
Cal.  137.  A  justice  of  the  peace  has  power 
to  determine  whether  or  not  a  criminal  ac- 


tion brought  before  him  shall  be  dismissed, 
and  is  not  bound  to  obey  the  order  of  the 
district  attorney  for  such  dismissal:  People 
V.  Ward,  85  Cal.  585. 


872.  When  and  how  to  be  committed. 

Sec.  872.  If,  however,  it  appears  from  the  examination  that  a  public  offense 
lias  been  committed,  and  there  is  sufficient  cause  to  believe  the  defendant  guilty 
thereof,  the  magistrate  must  make  or  indorse  on  the  complaint  an  order,  signed 
by  him,  to  the  following  effect:  "It  appearing  to  me  that  the  offense  in  the 
within  complaint  mentioned  (or  any  offense,  according  to  the  fact,  stating  gen- 
erally the  nature  thereof),  has  been  committed,  and  that  there  is  sufficient  cause 
to  believe  the  within  named  A  B  guilty  thereof,  I  order  that  he  be  held  to 
answer  to  the  same.^^  [Commissioners'  Amendment,  approved  March  16,  1901; 
took  effect  July  1,  1901.] 

been  the  offense  charged :  People  v.  Wheeler, 
73  Cal.  252;  People  v.  Staples,  73  Cal.  252. 
And  the  district  attorney  should,  in  the  in- 
formation, charge  the  offense  according  to 


Where  oflensa  proved  differs  from  the 
one  charged.->It  is  the  duty  of  the  magis- 
trate to  hold  the  defendant  to  answer  for 
the    offense    proved,  whatever    may    have 
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the  facts  disclosed  in  depositions,  ignoring 
to  that  extent  the  form  of  the  commitment: 

People  y.  Staples.  91  Cal.  23. 

Commitment. — The  statute  contemplates 
that  it  shall  be  in  writing:  Ex  parte  Brani- 
jran,  19  Cal.  137;  Kalloch  v.  Superior  Court, 
56  Cal.  229.  The  omission  to  state  the  name 
of  the  person  alleged  to  have  been  mur- 
dered in  a  commitment  holding  a  person 
to  answer  upon  a  charge  of  murder  ren- 
ders it  defective,  but  not  so  as  to  en- 
title the  accused  to  his  discharge  on 
habeas  corpus:  Ex  parte  Bull,  42  Cal.  196; 
Ex  parte  Walpole,  85  Cal.  362.  It  is  not 
ground  for  discharge  of  prisoner  that  he  was 
committed  upon  a  re-examination  without 
the  filing  of  a  new  complaint:  Ex  parte 
Walpole,  85  C&l.  302.  A  prisoner  is  not  en- 
titled to  a  discharge  on  habeas  corpus  after 
trial  and  conviction  even  if  he  was  not 
legally  committed:  Ex  parte  Moan,  65  Cal. 
216.  The  objection  should  have  been  taken 
before  trial  by  motion  to  set  aside  the  in- 
formation: Ex  parte  McConnell,  83  Cal. 
558.  The  questions  whether  an  order  hold- 
ing the  accused  to  answer  is  erroneous,  or 
was  irregularly  entered,  cannot  be  con- 
sidered on  an  application  for  the  discharge 
of  the  accused  on  habeas  corpus:  Ex  parte 
McCuUough,  35  Cal.  100;  Ex  parte  Bull,  42 
Cal.  196;  Ex  parte  Granice,  51  Cal.  375. 
The  part  of  the  section  regarding  the  in- 
dorsement of  the  order  may  be  regarded  as 
directory.  Yet  it  is  essential  that  the  order 
be  reduced  to  writing,  and  signed  by  the 
magistrate,  and  entered  either  upon  the 
official  docket  of  the  magistrate  or  upon  the 


complaint  or  depositions:  People  v.  Wilson, 
93  Cal.  377;  People  v.  Dolan,  96  Cal.  315. 
For  a  sufficient  indorsement  of  commitment, 
see  People  v.  McCurdy,  68  Cal.  576;  Ex 
parte  Moan,  65  Cal.  216;  People  v.  ILiee  Ah' 
Chuck,  GO  Cal.  662.  A  defect  in  the  com- 
mitment, in  describing  the  offense  charged, 
is  immaterial  if  the  offense  is  sufficiently 
described  in  the  order  indorsed  on  the  depo- 
sitions: Ex  parte  Estrado,  88  Cal.  316.  In 
Ex  parte  Keil,  85  Cal.  309,  the  warrant  of 
commitment  was  defective  in  failing  to  show 
the  name  of  the  party  assaulted  and  im- 
prisoned; held  not  such  a  defect  as  to  war- 
rant a  release  on  habeas  corpus.  See,  also. 
People  V.  Thompson,  84  Cal.  598.  If  an 
order  of  commitment  is  sufficient  in  sub- 
stance, it  will  be  held  good  on  habeas  cor- 
pus: People  V.  Smith,  1  Cal.  9;  see  Ex  parte 
Cahill,  52  Cal.  403,  and  sec.  858,  note. 

Wliere  there  is  no  deposition  the  indorse- 
ment here  required  may  be  made  upon  the 
complaint:  People  v.  Smith,  59  Cal.  365; 
People  V.  Young,  64  Cal.  212;  People  v. 
Sehom,  116  Cal.  503,  507.  And  the  indorse- 
ment upon  the  depositions  taken  on  the  ex- 
amination, and  not  upon  the  depositions  ac- 
companying the  information,  is  sufficient: 
People  V.  Hardisson,  61  Cal.  378. 

In  People  v.  Lane)  101  Cal.  513,  the  in- 
formation was  dismissed  on  the  ground  of 
irregularity  of  indorsement  of  commitment, 
and  the  complaint  returned  to  the  commit- 
ting magistrate,  who  corrected  the  error  and 
returned  the  complaint.  A  second  informa- 
tion was  properly  allowed  to  be  filed« 


873.  Order  for  commitmeiit. 

Sec.  873.  If  the  offense  is  not  bailable,  the  following  words  must  be  added 
to  the  indorsement:  "And  he  i&  hereby  committed  to  the  sheriff  of  the  county 
of .'' 

Offense  bailable:  See    sec.    1284,   note;   People  v.  Geiger,  49  Oil.  651, 

874.  Certificate  of  bail  being  taken. 

[Section  874  was  repealed  by  act  of  April  15, 1880;  Amendments  1880,  37  (Ban. 
ed.  211);  took  effect  immediately.] 

875.  Order  for  bail  on  commitment. 

Sec.  875.  If  the  offense  is  bailable,  and  the  defendant  is  admitted  to  bail, 
the  following  words  must  be  added  to  the  order:  ''And  that  he  be  admitted  to 
bail  in  the  sum  of dollars,  and  is  committed  to  the  sheriff  of  the  county  of 


until  he  give  such  bail."     [Amendment,  approved  April  15,  1880;  Amend- 


ments 1880,  37  (Ban.  ed.  211);  took  effect  immediately.] 
Bail,  generally:  jSee  ace.  1268  et  aeq. 
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476.  Commitpient,  how  made  and  to  whom  delivered. 

Sec.  876.  If  thfe  magistrate  order  the  defendant  to  be  committed,  he  must 
make  out  a  commitment,  signed  by  him,  with  his  name  of  office,  and  deliver 
it,  with  the  defendant,  to  the  officer  to  whom  he  is  committed,  or  if  that  officer 
is  not  present,  to  a  peace  officer,  who  must  deliver  the  defendant  into  the 
proper  custody,  together  with  the  commitment. 

Form  of  commitiKieiit:  Sec.  877,  note.  and  place  of  the  offense:  Ex  parte  Bull.  42 

The  order  of  commitment  should  state      Cal.  196;  Ex  parte  Branicraki,  19  Cal.  133. 
^'ith  reasonable  certainty  the  nature,  time, 

•877.  Form  of  commitment. 

Sec.  877.     The  commitment  must  be  to  the  following  effect: 

County  op (as  the  case  may  be). 

The  people  of  the  state  of  California  to  the  sheriff  of  the  county  of , 

An  order  having  been  this  day  made  by  me,  that  A  B  be  held  to  answer 
upon  a  charge  of  (stating  briefly  the  nature  of  the  offense,  and  giving  as  near 
•as  may  be  the  time  when  and  the  place  where  the  same  was  committed),  you 
are  commanded  to  receive  him  into  your  custody,  and  detain  him  until  he  is 
legally  discharged. 

Dated  this day  of  — ■ — ,  eighteen . 

.  Commitment.^Where  an  order  of  com-  fendant   was   originally   committed   to   the 

•mitment  was  duly  made,  it  will  be  presumed  custody  of  the  sheriff  by  the  order  indorsed 

that  a  warrant  of  commitment  was  made  upon  the  warrant  of  arrest,  and  afterward 

-out  and  delivered  to  proper  officer:  People  v.  by  the  order  indorsed  upon  the  complaint, 

McCurdy,  68  Cal.  570.    The  absence  of  a  the  law  is  substantially  complied  with:  Peo- 

formal  commitment  running  to  the  sheriff  pie  t.  Sehorn,  116  Cal.  503. 

is  not  ground  for  reversal;  but,  when  the  de-  See  ante,  sec.  872^  and  note. 

478.  Undertaking  of  witnesses  to  appear. 

Sec.  878.  On  holding  the  defendant  to  answer,  the  magistrate  may  take 
from  each  of  the  material  witnesses  examined  before  him  on  the  part  of  the 
people  a  ^rritten  undertaking,  to  the  effect  that  he  will  appear  and  testify  at 
the  court  to  which  the  depositions  and  statements  are  to  be  sent>  or  that  he 
will  forfeit  the  sum  of  five  hundred  dollars. 

TJndertaking  to  appear  can  be  exacted      amined   before    the    magistrate:  £z    parte 
from  those    witnesses    only  who    were  ex-      Shaw,  61  Cal.  58. 

'879.  Security  for  the  appearance  of  witnesses. 

Sec.  879.  When  the  magistrate  or  a  judge  of  the  court  in  which  the  action 
is  pending  is  satisfied,  by  proof  on  oath,  that  there  is  reason  to  believe  thai 
•any  such  witness  will  not  appear  and  testify  unless  security  is  required,  he  ma^ 
order  the  witness  to  enter  into  a  written  undertaking,  with  sureties,  in  such 
sum  as  he  may  deem  proper,  for  hiis  appearance  as  specified  in  the  preceding 
section. 

^80.  Infants  and  married  women  may  be  required  to  give  security. 

Sec.  880.  Infants  and  married  women,  who  are  material  witnesses  against 
the  defendant,  may  be  required  to  procure  sureties  for  their  appearance,  as  pro- 
Tided  in  the  last  section. 
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881.  Witnesses  to  be  committed  on  refusal  to  give  security  for  their  appearance. 

Sec.  881.     If  a  witness,  required  to  enter  into  an  undertaking  to  appear  and 
testify,  either  with  or  without  sureties,  refuses  compliance  with  the  order  for 
that  purpose,  the  magistrate  must  commit  him  to  prison  until  he  complies  or  is 
legally  discharged. 
In  what  caBes  an  undertaking  may  be    required:  See  Ex  parte  Shaw»  61  Cal.  58. 

882.  Witness  unable  to  give  security  may  be  conditionally  examined. 

Sec.  882.  When,  however,  it  satisfactorily  appears  by  examination,  on  oath 
of  the  witness,  or  any  other  person,  that  the  witness  is  unable  to  procure  sure- 
ties, he  may  be  forthwith  conditionally  examined  on  behalf  of  the  people.  Such 
examination  must  be  by  question  and  answer,  in  the  presence  of  the  defendant, 
or  after  notice  to  him,  if  on  bail,  and  conducted  in  the  same  manner  as  the 
examination  before  a  committing  magistrate  id  required  by  this  code  to  be  con- 
ducted, and  the  witness  thereupon  discharged;  and  such  deposition  may  be  used 
upon  the  trial  of  the  defendant,  except  in  cases  of  homicide,  under  the  same 
conditions  as  mentioned  in  section  thirteen  hundred  and  forty-five;  but  this  sec- 
tion does  not  apply  to  an  accomplice  in  the  commission  of  the  offense  charged. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1,. 
1901.] 

Void  commitment.— A  deposition  taken  Deposition  in  a  criminal  case.— When  a 
under  this  section,  pending  an  information  witness  for  the  people,  in  a  criminal  case,  is. 
upon  a  void  commitment,  which  is  set  aside,  required  to  enter  into  an  undertaking  with 
is  not  taken  in  any  pending  case,  and  cannot  sureties,  to  appear  and  testify,  and  is  com- 
be read  upon  the  trial  of  a  second  informa-  mitted  for  failure  to  comply,  and  it  appears, 
tion:  People  v.  Thompson,  84  Cal.  598.  that  ho  is  unable  to  procure  sureties,  he  may 

Constitutional  provision.— The  constitu-  be  discharged    and    his   deposition    may  be 

tion  provides  that  "the  legislature  shall  have  forthwith  taken  on  behalf    of  the  people: 

power  to  provide  for  the  taking,  in  the  pres-  People  v.  Lee,  49  Cal.  37. 

ence  of  the  party  accused  and  his  counsel.  Strict  compliance    with   this    section    is 

of  depositions  of  witnesses  in  criminal  cases,  necessary  to  render  admissible  against  the 

other  than  cases  of  homicide,  when  there  is  accused  a  deposition  taken  onder  it:  People 

reason  to  believe  that  the  witness,  from  in-  v.  Mitchell,  64  Cal.  85. 
ability  or  other  cause,  will   not  attend  at 
the  trial":    Sec.  13,  art.  I. 

« 

883.  Magistrate  to  return  depositions,  etc.,  to  the  court. 

Sec.  883.  When  a  magistrate  has  discharged  a  defendant,  or  has  held  him 
to  answer,  he  must  return,  without  delay,  to  the  clerk  of  the  court  at  which  the 
defendant  is  required  to  appear,  the  warrant,  if  any,  the  depositions,  and  all 
undertakings  of  bail,  or  for  the  appearance  of  witnesses,  taken  by  him. 

Failure  of  mag^istrate  to  return  the  mation  or  constitute  good  cause  against  the 
papers  within  thirty  days  (see  section  1382,  dismissal  of  the  prosecution:  People  y.  Wick- 
post)   did  not  prevent  the  filing  of  the  infor-      ham,  113  Cal.  283. 
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TITLE     IV. 

OF   PROCEEDINGS  AFTER  COMMITMENT   AND   BEFORE  IN- 
DICTMENT. 

Chapter  I.    Preliminary  Provisions 888 

II.    Formation  of  the  Grand  Jury 891: 

III.  Powers  and  Duties  of  a  Gran^  Jury 915 

IV.  Presentment  and  Proceedings  Thereon.  [Repealed.] 931 


CHAPTER  I. 

PRELIMINARY    PROVISIONS. 

Sec.  888.    What  prosecutions  must  be  by  indictment. 

Sec.  889.    What  by  accusation  or  information. 

Sec.  890.    Indictments  and  accusations,  in  what  court  found. 

888.  What  prosecutions  must  be  by  indictment. 

Sec.  888.  All  public  offenses  triable  in  the  superior  courts  must  be  prose- 
cuted by  indictment  or  information,  except  as  provided  in  the  next  section. 
[Amendment,  approved  April  9,  1880;  Amendments  1880,  12  (Ban.  ed.  157); 
took  effect  immediately.] 

■ 

Indictment  for  misdemeanor.— Nothing  cuted  by  information:  See  People  v.  Camp- 
in  the  constitution  of  this  state,  or  in  this  belt.  59  Cal.  243;  43  Am.  Rep.  257.    Com- 
code,  prohibits  a  prosecution  by  indictment  pare  this  case  with   People  y.    Tisdale,  57 
of  any  criminal  offense,  including  a  misde-  Cal.  104;  People  y.  Carlton,  67  Cal.  559. 
meaner:  £x  parte  McCarthy,  53  Cal.  412.  OfficerB,  prosecution    and    removal    of 

Homicides  committed   before  the  new  for  misdemeanors  in  office:  See  Kilbum  y. 

constitution  went  into  effect  may  be  prose-  T.aw,  111  Cal.  237. 

889.  What  by  accnsation  or  information. 

Sec.  889.  When  the  proceedings  are  had  for  the  removal  of  state,  disfrict, 
county,  municipal,  or  township  officers,  they  may  be  commenced  by  an  accusa- 
tion or  information,  in  writing,  as  provided  in  section  seven  hundred  and  fifty- 
eight.  [Commissioners^  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 

This  section  does  not  authorize  summary      conduct  than  that  mentioned  in  that  section: 
proceedings  under  section  772  for  other  mis-      People  y.  Lesher,  93  Cal.  382. 

See  note  to  preceding  section. 

890.  Indictments  and  accusations,  in  what  court  found. 

Sec.  890.  All  accusations,  informations,  or  indictments  against  state,  dis- 
trict, county,  municipal,  or  township  officers,  must  be  found  or  filed  in  the 
superior  court.     [Commissioners*  Amendment,  approved  March  16,  1901;  took 

effect  July  1, 1901.] 
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CHAPTER  n. 

FORMATION  OF  THE  GRAND  JURY. 

Sec.  894.  Who  may  challenge  the  panel  or   an  individoal  juror. 

Sec.  895.  Oause  of  challenge  to  a  panel. 

Sec.  890.  Cause  of  challenge  to  an  individaal  grand  jaror. 

Sec.  897.  Manner  of  taking  and  trying  challenges. 

Sec.  898.  Decision  upon  challenges. 

Sec.  899.  Effect  of  allowing  a  chaHenge  to  a  panel. 

Sec.  900.  Effect  of  allowing  a  challenge  toan  individual  juror. 

Sec.  901.  Objections  can  only  be  taken  by  challenge. 

Sec.  902.  Appointment  of  a  foreman. 

Sec.  903.  Oath  of  foreman. 

Sec.  904.  Oath  of  other  grand  jurors. 

Sec.  905.  Charge  of  the  court. 

Sec.  906.  Retirement  of  the  grand  jury— Discharge  of. 

Sec.  907.  fecial  grand  jury.     [Repealed.] 

Sec.  908.  Order  for  special  grand  jury.     [Repealed.] 

Sec.  909.  Order,  how  executed.    [Repealed.] 

Sec.  910.  Special  grand  jury,  how  formed.   [Repealed.] 

894.  Who  may  challenge  the  panel  or  an  individnal  jnror. 

Sec.  894.    The  people,  or  a  person  held  to  answer  a  charge  for  a  public 
offense,  may  challenge  the  panel  of  a  grand  jury,  or  an  individual  juror. 

Challenge  to  the  panel:  Sec.  895,  note.  That  a  witness  summoned  before  the  grand 

Challenge  to  individual  g^nd  juror:  jury  may  not  question  the  validity  of  the 

Sec.  896»  note.  jury,  see  Ex  parte  Hammond,  91  Cal.  545; 

Who  may  question  validity  of  jury.^  Matter  of  Gannon,  69  Cal.  511. 

895.  Cause  of  challenge  to  a  panel. 

Sec.  895.    A  challenge  to  the  panel  may  be  interposed  for  one  or  more  of  the 
following  causes  only: 

1.  That  the  requisite  number  of  ballots  was  not  drawn  from  the  jury-box  of 
the  county; 

2.  That  notice  of  the  drawing  of  the  grand  jury  was  not  given; 

3.  That  the  drawing  was  not  had  in  the  presence  of  the  officers  designated 
by  law. 

Challenge  to  panel.— The  grounds  enu-  Roberts,  6  Cal.  214;  People  v.  Beatty,  14 
merated  in  this  section  are  the  only  ones  Cal.  506;  People  v.  Moice,  15  Cal.  329;  Peo- 
upon  which  a  challenge  to  the  panel  of  the  pie  v.  Arnold,  15  Cal.  476;  People  v.  Col- 
grand  jury  can  be  made.  The  designation  mere,  23  Cal.  631;  People  v.  Henderson,  28 
of  these  grounds,  ex  industria,  excludes  all  Cal.  465;  People  v.  Travers,  88  Cal.  233. 
others:  People  v.  Southwell,  46  Oal.  141;  So  a  person  who  is  under  arrest  at  the  time 
People  V.  Colby,  54  Cal.  37;  People  v.  Hun-  the  grand  jury  is  impaneled,  although  he 
tcr,  54  Cal.  05.  Disqualification  of  an  in-  may  not  have  been  held  to  answer,  must, 
dividual  grand  juror  is  not  ground  for  if  an  opportunity  is  given  to  him,  exercise 
challenge  to  the  panel:  People  v.  Simmons,  his  right  of  challenge  at  that  time  or  he 
111)  Cal.  1.  A  challenge  to  the  panel  must  will  be  precluded  from  so  doing  after  he  is 
be  interposed  before  the  grand  jury  is  made  indicted:  People  v.  Geiger,  49  Cal.  643.  An 
up  and  sworn,  provided  the  defendant  has  indictment  found  against  a  person  who  is 
prior  to  that  time,  been  held  to  answer:  refused  the  privilege  of  challenging  the 
People  V.  Freeland,    6  Cal.  96;  People  v.  grand  jury  is  invalid  and  worthless;  but  to 
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have  this  effect,  the  prisoner  must  have  ap- 
plied for  leave  or  requested  permission  to 
appear  and  challenge  the  jury:  People  t. 
Romero,  18  Cal.  89,  94.  A  defendant  who 
has  not  been  held  to  answer  before  the 
grand  jury  is  made  up  and  sworn  may  chal- 
lenge the  panel  on  his  arraignment:  People 
▼.  Beatty,  14  Cal.  666.  He  may  also,  on 
motion,  have  the  indictment  found  against 
him  set  aside  if  it  appears  that  at  the  time 
the  grand  jury  was  impaneled    he  had  a 


good  ground  of  challenge  to  the  panel,  or 
to  an  individual  grand  juror:  Sec.  995;  Peo- 
ple V.  Colmere,  23  Cal.  631;  People  v.  Turn- 
er, 39  Cal.  370.  It  is  no  objection  to  the 
panel  of  the  grand  jury  that  it  was  sum* 
moned  by  special  order  of  the  court:  People 
V.  Cuintano,  15  Cal.  327.  Unless  the  con- 
trary appear,  it  will  be  presumed  that  cer- 
tain persons  who  had  been  drawn  as  grand 
jurors  and  excused  by  the  court  were  legal- 
ly excused:  People  v.  Millsaps,  35  Cal.  47. 


896.  Cause  of  challenge  to  an  individual  grand  juror. 

Sec.  896.  A  challenge  to  an  individual  grand  juror  may  be  interposed  for 
one  or  more  of  the  following  causes  only: 

1.  That  he  is  a  minor; 

2.  That  he  is  an  alien; 

3.  That  he  is  insane; 

4.  That  he  is  a  prosecutor  upon  a  charge  a^inst  the  defendant; 

5.  That  he  is  a  witness  on  the  part  of  the  prosecution,  and  has  been  served 
with  process  or  bound  by  an  undertaking  as  such; 

6.  That  a  state  of  mind  exists  on  his  part  in  reference  to  the  case,  or  to 
either  party,  jrhich  will  prevent  him  from  acting  impartially  and  without  preju- 
dice to  the  substantial  rights  of  the  party  challenging;  but  no  person  shall  be 
disqualified  as  a  juror  by  reason  of  having  formed  or  expressed  an  opinion  upon 
the  matter  or  cause  to  be  submitted  to  such  jury  founded  upon  public  rumor, 
statements  in  public  journals,  or  common  notoriety,  provided  it  satisfactorily 
appear  to  the  court,  upon  his  declaration,  under  oath  or  otherwise,  that  he  can 
and  will,  notwithstanding  such  an  opinion,  act  impartially  and  fairly  upon  the 
matters  to  be  submitted  to  him.  [Amendment,  approved  March  30,  1874; 
Amendments  1873-74,  436;  took  effect  July  1,  1874.] 

Incompetency  of  g^rand  Juror,  whether 
can  be  taken  advantage  of  after  indict- 
znent:  See  34  Am.  Rep.  705,  706,  note. 

Challenge  to  individual  grand  Juror.^ 
A  challenge  to  any  particular  individual  sit- 
ting as  a  member  of  the  grand  jury  must, 
the  same  as  a  challenge  to  the  panel,  be 
interposed  before  the  grand  jury  is  sworn, 
provided  that  prior  to  that  time  the  de- 
fendant has  been  held  to  answer:  People 
V.  Moice,  15  Cal.  329;  People  v.  Hidden,  32 
Cal.  445.  But  if  he  has  not  been  so  held, 
he  may,  by  motion  to  set  aside  the  indict- 
ment, take  advantage  of  any  ground  of 
challenge  that  he  may  have  had  to  an  in- 
dividual grand  juror  at  the  time  the  grand 
jury  was  impaneled. 

Challenge  to  the  panel:  Sec.  895,  note. 

Setting  aside  indictment  or  informa- 
tion: Sec.  995,  and  notes. 


Subd.  6.  Partiality.— Challenges  prop- 
erly denied:  See  People  v.  Gray,  61  Cal. 
164;  44  Am.  Rep.  549.  The  formation  of 
an  opinion  of  the  guilt  of  a  party  indicted 
by  the  grand  jury  from  his  testimony  un- 
der oath,  given  before  them  upon  a  similar 
charge  against  another  person,  is  no  dis- 
qualification: People  V.  Northey,  77  Cal. 
018. 

The  code  examiners  say  of  the  amend- 
ment, which  was  adopted  at  their  sugges- 
tion: "This  section  is  amended  so  as  to  omit 
as  a  ground  of  challenge  the  fact  the  juror 
has  formed  or  expressed  an  unqualified 
opinion.  Under  the  sixth  subdivision  the 
parties  can  inquire  as  to  the  opinions 
formed  or  expressed  by  the  juror,  and  if 
they  are  such  as  to  convince  the  judge  that 
the  juror  is  not  impartial  the  challenge 
should    be  allowed.    A  provision    has  also 
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been    added,    to    the    effect    that    opinions  the  'triers/  and  in  making?  the  rulinj?  of  the 

formed    from    public  rumor  or  newspapers  court  upon  the  quaiifications  of  grand  jur- 

shall    not    dit^qualify.    The    other    changes  ors  final." 
proposed  consist  chiefly  in  doing  away  with 

897.  Manner  of  taking  and  trying  challenge. 

Sec.  897.  The  challenges  mentioned  in  the  last  three  aections  may  be  oral  or 
in  writing,  and  must  be  tried  by  the  court.  [Amendment,  approved  March  30, 
1874;  Amendments  1873-74,  436;  took  effect  July  1,  1874.] 

898.  Decision  upon  challenges. 

Sec.  898.  The  court  must  allow  or  disallow  the  challenge,  and  the  clerk  must 
enter  its  decisions  upon  the  minutes. 

899.  Effect  of  allowing  a  challenge  to  a  panel. 

Sec.  899.  If  a  challenge  to  the  panel  is  allowed,  the  grand  jury  are  pro- 
hibited from  inquiring  into  the  charge  against  the  defendant,  by  whom  the 
challenge  was  interposed.  If,  notwithstanding,  they  do  so,  and  find  an  indict- 
ment against  him,  the  court  must  direct  it  to  be  set  aside. 

900.  Effect  of  allowing  a  challenge  to  an  individual  juror. 

Sec.  900.  If  a  challenge  to  an  individual  grand  juro-r  is  allowed,  he  cannot 
be  present  or  take  part  in  the  consideration  of  the  charge  against  the  defendant 
who  interposed  the  challenge,  or  the  deliberations  of  the  grand  jury  thereon. 
The  grand  jury  must  inform  the  court  of  a  violation  of  this  section,  and  it  is 
punishable  by  the  court  as  a  contempt. 

An  indictment  is  not  vitiated  because         Effect      of     successfully     challenging 

one  of  the  grand  jurors  who  has  been  chal-  some  of  the  jurors:   See  People  v.   Colby, 

lenged  and  excluded  from  the  deliberations  54  Cal.  37.    Challenge  after  grand  jury  dia- 

of  the  case  appears  in  court  with  thfe  other  charged:  See  People  v.  Travers,  88  Cal.  233. 

jurors   when   the    indictment   is  presented:  Indictment    without    opportunity    to    chal- 

People  V.  Gatewood,  20  Cal.  146.  lenge:  See  People  v.  Travers,  88  Cul.  233. 

€01.  Objections  can  only  be  taken  by  challenge. 

Sec.  901.  A  person  held  to  answer  to  a  charge  for  a  public  ofEense  can  take 
advantage  of  any  objection  to  the  panel  or  to  an  individual  grand  juror  in  no 
other  mode  than  by  challenge. 

This  section  applies  only  to  cases  where      impaneling  of  the  jury:  People  v.  Beatty, 
the  defendant  is  held  to  answer  before  the      14  Cal.  571. 

902.  Appointment  of  a  foreman. 

Sec.  902.  From  the  persons  summoned  to  serve  as  grand  jurors  and  appear- 
ing, the  court  must  appoint  a  foreman.  The  court  must  also  appoint  a  foreman 
when  the  person  already  appointed  is  excused  or  discharged  before  the  grand 
jury  is  dismissed. 

Order  appointing  foreman.— Order    ap-      man  and  returned  to  the  court:  People  t. 
pointing  need  not  be  entered  in  the  minutes      Boberts,  6  Cal.  214. 
if  the  indictment  is  indorsed  by  the  fore- 

903.  Oath  of  foreman. 

Sec.  903»    The  following  oath  must  be  administered  to  the  foreman  of  the 
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^and  jury:  ^'Tou,  as  foreman  of  the  grand  jury,  will  diligently  inquire  into, 
and  true  presentment  make,  of  all  public  offenses  against  the  people  of  thib 
state,  committed  or  triable  within  this  county,  of  which  you  shall  have  or  can 
obtain  legal  evidence.  You  will  keep  your  own  counsel  and  that  of  your  fel- 
lows and  of  the  government,  and  will  not,  except  when  required  in  the  due 
<jourse  of  judicial  proceedings,  disclose  the  testimony  of  any  witness  examined 
before  you,  nor  anything  which  you  or  any  other  grand  juror  may  have  said, 
nor  the  manner  in  which  you  or  any  other  grand  juror  may  have  voted  on  any 
matter  before  you.  You  will  present  no  person  through  malice,  hatred,  or  ill- 
will,  nor  leave  any  unpresented  through  fear,  favor,  or  affection,  or  for  any 
reward,  or  the  promise  or  hope  thereof;  but  in  all  your  presentments  you  will 
present  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  according  to  the 
best  of  your  skill  and  understanding,  so  help  you  God.''  [x\mendment,  ap- 
proved March  30,  1874;  Amendments  1873-74,  437;  took  effect  July  1,  1874.J 

How  juror  voted  he  cannot  be  compelled  to  disclose:  £x  parte  Sontag,  64  Cal.  525. 

304.  Oatli  of  other  grand  jurors. 

Sec.  904.  The  following  oath  must  be  immediately  thereupon  administered 
to  the  other  grand  jurors  present:  "The  same  oath  which  your  foreman  has 
now  taken  before  you  on  his  part,  you  and  each  of  you  shall  well  and  truly 
observe  on  your  part,  so  help  you  God." 

Oath  of  jurors:  See    note,  12    Am.  St.  Rep.  005. 

905.  Charge  of  the  court. 

Sec.  905.  The  grand  jury,  being  impaneled  and  sworn,  must  be  charged  by 
the  court.  In  doing  so,  the  court  must  give  them  such  information  as  it  may 
deem  proper,  or  as  is  required  by  law,  as  to  their  duties,  and  as  to  any  charges 
for  public  offenses  returned  to  the  court  or  likely  to  come  before  the  grand  jury. 

906.  Betirement  of  the  grand  jury — Discharge  of. 

Sec.  906.  The  grand  jury  must  then  retire  to  a  private  room,  and  inquire  into 
the  offenses  cognizable  by  them.  On  the  completion  of  the  business  before 
them,  they  must  be  discharged  by  the  court.  [Commissioners'  Amendment,  ap- 
proved March  16,  1901;  took  effect  July  1,  1901.] 

A  grand  Jury  may  continue  to  act  un-      der  of  court:  In  re  Gannon,  69  Cal.  541. 
tU  dissolved  by  operation  of  law  or  an  or-      See,  f urther»  12  Am.  St.  Rep.  919,  note. 

907-910.  Special  grand  jury. 

[Sections  907,  908,  909,  and  910  were  repealed  by  act  approved  March  16, 
1901;  Commissioners'  Amendment;  took  effect  July  1,  1901.] 
The  commissioners  say  of  these  sec-  Special  grand  Jury.— If  there  is  more 
tions,  in  recommending  their  repeal,  that  than  one  person  in  custody  awaiting  the 
"they  purport  to  authorize  the  court,  if  an  action  of  the  grand  jury,  and  out  of  the 
offense  is  committed  during  a  term  of  court,  grand  jurors  summoned  the  first  thirteen 
but  after  the  grand  jury  has  been  dis-  are  imi»aneled  as  a  grand  jury  for  the  term, 
charged,  to  summon  another  grand  jury,  and  three  of  these  have  formed  an  opinion 
There  are  now  no  terms  of  court,  and  any  as  to  the  guilt  of  one  of  the  persons  in  cus- 
neoessity  which  may  arise  after  one  grand  tody,  and  are  challenged  by  him  for  that 
jury  has  been  discharged  can  be  met  by  reason,  the  court  may  direct  the  jury  to 
the  drawing  of  another."  pass  on  ail    the  cases  except    that  of  the 
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challenger,  and  mimmon  a  special  grand 
jury  to  pass  on  his  case:  People  v.  Mana- 
han,  32  Cal.  68;  see,  also,  People  v.  McDon- 
nell, 47  Cal.  184;  People  v.  Colby,  54  Cal. 
40.    After  the  commencement  of  the  seision 


of  the  court,  if  it  shall  appear  proper  to  the 
judge  that  a  grand  jury  should  be  sum- 
moned, he  may  cause  an  order  to  be  en- 
tered to  that  effect;  People  v.  Long,  43  CaL 
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CHAPTEE  III. 

POWERS  AND  DUTIES  OF  A  GBAND  JUBT. 

Powers  of  grand  jury. 

Presentment  defined.     [Repealed.] 

Indictment  defined. 

Foreman  may  administer  oaths. 

Eyidence  receivable  before  the  grand  jury. 

Grand  jury  not  bound  to  hear  evidence  for  the  defendant. 

Degree  of  evidence  to  warrant  indictment. 

Grand  jurors  must  declare  their  knowledge  as  to  commission  of  public  of« 

fense. 
Must  inquire  into  cases  of  persons  imprisoned,  etc. 
Entitled  to  access  to  public  prison,  etc. 
When  and  from  whom  they  may  ask  advice,  and  who  may  be  present  du^ 

ing  their  sessions. 
Secrets  of  grand  jury  to  be  kept,  except,  etc. 
Grand  juror  not  to  be  questioned  for  his  conduct,  except,  etc 
Duties  of  grand  jury. 
Institution  of  suits  for  recovery  of  money  due  the  county. 


916.  Powers  of  grand  jury.  * 

Sec.  915.  The  grand  jury  mupt  inquire  into  all  public  ofiEenses  committed 
or  triable  within  the  county,-  and  present  them  to  the  court  by  indictment. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  eflEect  July  1, 
1901.] 


Grand  Jury,  powers,  duties,  challenge, 
etc.:  See  12  Am.  St.  Rep.  900-919,  note. 

Grand  Jury,  powers  of  .—The  grand  jury 
has  within  the  scope  of  its  inquiry  all  pub- 
lic offenses  committed  within  the  county: 
People  V.  Northey,  77  Oal.  618.  The  grand 
jury  should  inquire  into  all  offenses  com- 
mitted within  the  county  not  barred  by  the 
statute  of  limitations:  People  v.  Beatty,  14 
Cal.  506.  Grand  jurors  may  act  on  their 
personal  knowledge  to  find  an  indictment 
without  further  testimony:  1  Bishop's  Crim- 
inal Procedure,  sec.  864;  Regina  v.  Rus- 
sell, Car.  &  M.  247;  Proffatt  on  Jury  Trials, 
sec.  51.  In  most  instances  the  prosecuting 
officer  lays  before  the  grand  jury  their  busi- 
ness: Lewis  V.  Wakll  Co.,  74  N.  C.  194.  In 
some  of  the  states  a  mere  private  person 
may  present  a  case  to  them  and  ask  an  in- 
vestigation: 1  Bishop's  Criminal  Procedure, 


sec.  863;  but  see  MeCullough  v.  Common- 
wealth, 67  Pa.  St.  30.  This  is  not  univer- 
sally so,  and  the  better  rule  seems  to  be  as 
laid  down  in  Pennsylvania.  "They  can  act 
only  upon  and  present  offense  of  public  no- 
toriety, and  such  as  are  within  their  own 
knowledge,  such  as  are  given  to  them  in 
charge  by  the  court,  and  such  as  are  sent 
up  to  them  by  the  district  attorney,  and  in 
no  other  cases  can  they  Indict  without  a 
previous  prosecution  before  a  magistrate": 
MeCullough  V.  Commonwealth,  67  Pa.  St.- 
30,  33,  per  Agnew,  J.  If  a  witness  swears 
falsely  before  them,  they  may,  of  their  own 
motion  and  knowledge,  indict  him  for  the 
perjury:  State  v.  Terry,  30  Mo.  368.  A 
grand  jury  constitutes  a  part  of  the  court 
by  which  it  is  convened,  and  is  under  its 
control:  State  v.  Cowan,  1  Head,  280.  It 
cannot    dissolve    itself:  Clem  y.  State,  3^ 
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Ind.  418,  424.  The  court  has  power  to  re- 
call a  grand  jury  to  pass  upon  offenses  com- 
mitted after  they  have  been  discharged, 
and  before  the  adjournment  of  the  term: 
State  T.  Reid,  20  Iowa,  414.  So  if  dismissed 
to  a  future  day,  on  which  they  fail  to  re- 
assemble, they  may  come  together  on  a  sub- 
sequent day  and  lawfully  transact  business: 
Oem  y.  State,  33  Ind.  418.  So  where  the 
grand  jury  had  come  into  court  and  had 
been  discharged  and  had  left  the  court,  but 


had  neither  left  the  building  nor  separated, 
an  order  directing  them  to  be  sent  back  in- 
to court  and  to  consider  another  bill  of  in- 
dictment is  valid:  Regina  v.  Hollo  way,  9 
Car.  &  P.  43.  An  indictment  may  be  legal- 
ly found  without  the  accused  being  present 
or  notice  being  given  to  him:  State  v.  Wol- 
cott,  21  Conn.  272. 

Impaneling  grand  Juries:    Cal.  Const.,, 
art.  I,  sec.  8;  Code  Civ.  Froc,  sees.  241-243. 


916.  Fresentment  defined. 

[Section  916  was  repealed  by  act  approved  March  16,  1901;  Commissioners* 
Amendment;  took  effect  July  1,  1901.] 


The  oommlsBloners  say  of  this  sec- 
tion, in  recommending  its  repeal,  that  "it 
relates  to,  and  defines,  presentments  by  a 
grand  jury,  and,  as  they  no  longer  have  au- 
thority to  prefer  a  presentment,  the  section 
is  superfluous  and  misleading." 

Presentment.— Mr.  Proffatt,  in  his  work 
on  Jury  Trials,  thus  states  the  difference 
between  a  presentment  and  an  indictment: 
"The  original  foundation  of  the  institution 
of  a  grand  jury  contemplated  it  as  an  in- 
quisitorial body,  who  would,  of  their  own 
motion,  by  their  own  knowledge,  bring  of- 
fenders to  trial  whom  no  one  dared  publicly 
to  accuse.  They  were,  therefore,  empow- 
ered   to    present    accusations    themselves 


against  culprits  known  to  them;  and  the 
same  is  still  the  case.  When  the  grand 
jury  acts  in  this  manner,  it  is  said  to  make 
a  presentment;  when  it  finds  a  case  special- 
ly committed  to  it  by  a  prosecution,  it  is 
said  to  find  an  indictment.  However,  in 
modern  times,  the  former  power  of  present- 
ing an  offender  on  their -own  knowledge  is 
very  much  questioned,  and  in  practice,  at 
the  present  time,  the  grand  jury  merely  act 
upon  such  matters  as  are  officially  laid  be- 
fore them  by  the  public  prosecutor":  Sec. 
61.  Mr.  Bishop  considers  the  distinction 
between  a  presentment  and  the  American 
indictment  as  "very  thin*':  1  Bishop's  Crim- 
inal Procedure,  sec.  13G. 


917.  Indictment  defined. 

Sec.  917.  An  indictment  is  an  accusation  in  writing,  presented  by  the  grand 
jury  to  a  competent  court,  charging  a  person  with  a  public  offense. 

Indictment   must    contain  what:    Sec        Indictment,    sufiAciency   of:    Sec.    959, 
950,  and  notes.  and  notes. 

918.  Foreman  may  administer  oaths. 

Sec.  918.  The  foreman  may  administer  an  oath  to  any  witness  appearing 
before  the  grand  jury. 

919.  Evidence  receivable  before  the  grand  jury. 

Sec.  919.  In  the  investigation  of  a  charge,  the  grand  jury  can  receive  no 
other  evidence  than  such  as  is  given  by  witnesses  produced  and  sworn  before 
them,  or  furnished  by  legal  documentary  evidence,  or  the  deposition  of  a  witness 
in  the  cases  mentioned  in  the  third  subdivision  of  section  six  hundred  and 
eighty-six.  The  grand  jury  can  receive  none  but  legal  evidence,  and  the  best 
evidence  in  degree,  to  the  exclusion  of  hearsay  or  secondary  evidence.  [Com- 
missioners* Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

Ghrand  Juror  may  be  a  witness  before      Commonwealth  v.  Hayden,  163  Mass.  463; 
the  grand  jury  of  which  he  is  a  member:      47  Am.  St.  liep.  408. 
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Deposition  of  witness,  when  taken  be-  voluntarily    testify    before  a  grrand    jury: 

fore  a  magistrate  upon  a  criminal  charge.  People  v.  King,  28  Cal.  266. 

may  be  used  before  the  grand  jury:  People  Legal  evidence:  People  v.  Tinder,  19  Cal. 

V.  Stuart,  4  Cal.    218.    A  defendant    may  542;  81  Am.  Dec.  77. 

920.  Grand  jury  not  bound  to  hear  evidence  for  the  defendant. 

Sec.  920.  The  grand  jury  is  not  bound  to  hear  evidence  for  the  defendant; 
but  it  is  their  duty  to  weigh  all  the  evidence  submitted  to  them,  and  when  they 
have  reason  to  believe  that  .other  evidence  within  their  reach  will  explain  away 
the  charge,  they  should  order  such  evidence  to  be  produced,  and  for  that  pur- 
pose may  require  the  district  attorney  to  issue  process  for  the  witnesses. 

Defendant    may    voluntarily   testify    be-  believe    that  there    is  other  evidence,  not 

fore  a  grand  jury:  People  v.  King,  28  Cal.  presented  to  you,  within  your  reach,  which 

266.     Where  the  defendant  voluntarily  tes-  would  qualify  or  explain  away  the  charge 

tified,  it  is  not  ground    for  motion    to  set  under  investigation,  it  would  be  your  duty 

«8ide  the    indictment  that    he  was  not  in-  to    order  such    evidence  .to    be    produced, 

formed  of  his  legal  rights  as  a  defendant  Formerly,  it  was  held  that  an  indictment 

witness  and  that  his  name  does  not' appeal;  might  be  found  if  evidence  were  produced 

iimong  the    names  of  witnesses  upon    the  sufficient  to  render  the  truth  of  the  charge 

indictment:  People  v.  Page,  116  Cal.  386.  probable.    But  a  different  and  a  more  just 

What  evidence  grand  Jury  should  re-  and  merciful  rule  now  prevails.    To  justify 

•ceive.— The  rule  of  the  prebent  day  as  to  the  finding  of  an  indictment,  you  must  be 

what    evidence    should    be    received    by    a  convinced,  so    far  as  the  evidence    before 

grand  jury  in  its  deliberations  is  thus  stated  you  goes,  that    the  accused    is  guilty;   in 

by  Field,  J.:  "You  will  receive  all  the  evi-  other  words,  you  ought  not  to  find  an  in- 

dence  presented  which  may  throw  light  up-  dictment  unless,  in  your  judgment,  the  evi- 

■on  the  matter  under  consideration,  whether  dence  before  you,  unexplained  and  uncon- 

it  tend  to  establish  the    innocence  or  the  tradicted,   would   warrant  a  conviction   by 

guilt  of  the  accused;  and,  more,  if  in  the  a  petit  jury":  Charge  to  the  grand  jury,  2 

"Course  of  your  inquiries  you  have  reason  to  Saw.  667,  670. 

921.  Degree  of  evidence  to  warrant  indictment. 

Sec.  921.  The  grand  jury  ought  to  find  an  indictment  when  all  the  evidence 
before  them,  taken  together,  if  unexplained  or  uncontradicted,  would,  in  their 
judgment,  warrant  a  conviction  by  a  trial  jury. 

Grand    Jury,      duty    of.— Grand     jury  an  indictment,  it  is  not    the  duty  of    the 

should  not  find  an  indictment  when  the  evi-  grand  jury  to  determine  the  degree  of  the 

dence,  taken  together,  if  unexplained  or  un-  crime:  People  v.  King,  27  Cal.  507;  87  Am. 

contradicted,  would    not  warrant  a  con  vie-  Dec.  95;  I^eople  v.  Nichol,  34  Cal.  211.    See, 

tion  before  a  trial  jury:  People  v.  Tinder,  further,  12  Am.  St.  Rep.  913,  914,  note. 
19  Cal.   543;  81  Am.   Dec.   77.    In  finding 

922.  Grand   jurors  must  declare  their   knowledge  as  to  commission  of  public 
offense. 

Sec.  922.  If  a  member  of  a  grand  jury  knows,  or  has  reason  to  believe,  that 
a  public  offense,  triable  within  the  county,  has  been  committed,  he  must  declare 
the  same  to  his  fellow  jurors,  who  must  thereupon  investigate  the  same. 

923.  Must  inquire  into  cases  of  persons  imprisoned,  etc. 

Sec.  923.  The  grand  jury  must  inquire  into  the  case  of  every  person  im- 
prisoned in  the  jail  of  the  county  on  a  criminal  charge  and  not  indicted;  into 
the  condition  and  management  of  the  public  prisons  within  the  county;  and  into 
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the  willful  or  corrupt  misconduct  in  office  of  public  officers  of  every  description 
within  the  county.  [Commissioners'  Amendment,  approved  March  16,  1901; 
took,  effect  July  1,  1901.] 

It  is  the  duty  of  the  grand  Jury  to  in-      swer  as  provided  in  section  872;  People  v. 
qnire  into  cases  of  persons  under  arrest,  al-      Geiger,  49  Cal.  051. 
though  they  may  not  have  been  held  to  an- 

924.  Entitled  to  access  to  public  prison,  etc. 

Sec.  924.  They  are  also  entitled  to  free  access,  at  all  reasonahle  times,  to  the 
public  prisons,  and  to  the  examination,  without  charge,  of  all  public  records 
within  the  county. 

925.  When  and  from  whom  they  may  ask  advice,  and  who  may  be  present 
during  their  sessions. 

Sec.  925.  The  grand  jury  may,  at  all  times,  ask  the  advice  of  the  court,  or 
the  judge  thereof,  or  of  the  district  attorney;  but  unless  such  advice  is  asked, 
the  judge  of  the  court  must  not  be  present  during  the  sessions  of  the  grand  jury. 
The  district  attorney  of  the  county  may  at  all  times  appear  before  the  grand 
jury  for  the  purpose  of  giving  information  or  advice  relative  to  any  matter 
cognizable  by  them,  and  may  interrogate  witnesses  before  them  whenever  he 
thinks  it  necessary;  the  grand  jury,  on  the  demand  of  the  district  attorney, 
whenever  criminal  causes  are  being  investigated  before  them,  must  appoint  a 
competent  stenographic  reporter  to  be  sworn  and  to  report  the  testimony  that 
may  be  given  in  such  causes  in  shorthand,  and  reduce  the  same,  upon  the  request 
of  the  district  attorney,  to  longhand  or  typewriting;  a  copy  of  such  testimony 
must  be  delivered  to  the  defendant  upon  his  arraignment  after  indictment.  The 
services  of  such  stenographic  reporter  constitute  a  charge  against  the  county, 
^o  person  other  tlian  those  specified  in  this  and  the  succeeding  section  is  per- 
mitted to  be  present  during  the  session  of  the  grand  jury,  except  the  members 
and  witnesses  actually  under  examination,  and  no  person  must  be  permitted  to 
be  present  during  the  expression  of  their  opinions,  or  giving  their  votes  upon 
any  matter  before  them.  The  grand  jury  or  district  attorney  may  require  by 
subpoena  the  attendance  of  any  person  before  the  grand  jury  as  interpreter,  and 
such  interpreter  may,  while  his  services  are  necessary,  be  present  at  the  examina- 
tion of  witnesses  before  the  grand  jury.  [Commissioners'  Amendment,  ap- 
proved March  IG,  1901;  took  effect  July  1,  1901.] 

Coxmnissioners'      note.  —  "The     amend-  however,  that  a  third  person  is  present,  un- 

ment,  so  far    as  material,  consists  of    the  der  no  suspicious  circumstances,  has    been 

last  sentence,  authorizing  the  grand  jury  or  held  not  sufficient  to  vitiate  an  indictment 

the  district  attorney  to  require  the  attend-  found:    State    v,    Kimball,    29    Iowa,    207; 

ance  of  an    interpreter    before  the    grand  State  v.  Clough,  49  Me.  573;  Little  v.  Com- 

jury,  thus    codifying  the  Statute  of    1871-  monwealth,  25  Gratt.  921,  931,  932.    Their 

72,  page  5i0."  deliberations,    however,     while     voting    on 

Persons    present    other    than    gprand  finding  a  bill  should  be  private,  but  the  ef- 

Jurors    and     witnesses.— At   the    present  feet  of  the    presence  of  a  third  person  at 

*  day,  the  grand  jury,  although  considered  a  that  time  is  not  settled  by  the  authorities: 

part  of  the  court,  generally  sits    by  itself  State  v.  Kimball,  29  Iowa,  267;  Shattuck 

while  receiving  testimony:  State  v.  Branch,  v.  State,  11  Ind.  473;  State  v.  Fasset,  10 

68  N.  C.  186;  12  Am.  Rep.  633;  Grand  Jury  Conn.  457.    The   better    practice  is  to  ex- 

v.  Public  Press,  4  Brewst.  313.    The  fact,  elude    everybody    but    members    from    the 
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room  at  such  time:  Shattuck  v.  State,  11  Conn.  428:  State  t.  Faeset,  16  Conn.  457. 
Ind.  473.    And  this  is  required  by  this  sec-         Witness  may  be  interpreter:  People  T. 

tion.    The  defendant  may  be    present  and  Ramirez,  56  Cal.  533;  38  Am.  Bep.  73. 
<;ro88-examine    witnesses:    Lung's    Case,    1 

926.  Secrets  of  grand  jury  to  be  kept,  except,  etc. 

Sec.  926.  Every  member  of  the  grand  jury  must  keep  secret  whatever  he 
himself  or  any  other  grand  juror  may  have  said,  or  in  what  manner  he  or  any 
other  grand  juror  may  have  voted  on  a  matter  before  them;  but  may,  however, 
be  required  by  any  court  to  disclose  the  testimony  of  a  witness  examined  before 
the  grand  jury,  for  the  purpose  of  ascertaining  whether  it  is  consistent  with 
that  given  by  the  witness  before  the  court,  or  to  disclose  the  testimony  given 
before  them  by  any  person,  upon  a  charge  against  such  person  for  perjury  in 
giving  his  testimony  or  upon  trial  therefor. 

Secrecy  of.  the  gprand  Jury  room:    See  however,  the    purposes  of  secrecy  are    ac- 

note,  12  Am.  St.  Rep.  914,  915;  State  v.  <;omplished,  the  better  opinion  is  that  the 

Bowman,  60  Am.  St.  Bep.  266.  doings  of  a  grand  jury  may  be  revealed  if 

Obligation  of  secrecy.— The  obligation  justice  demands  it:  1  Bishop's  Criminal  Pro- 
of secrecy  is  imposed  on  grand  jurors,  for  cedure,  sec.  857;  Commonwealth  v.  Mead, 
the  public  benefit,  and  not  for  the  benefit  12  Gray,  167,  170;  71  Am.  Dec.  741;  State 
of  persons  that  may  appear  before  them  as  y.  Broughton,  7  Ired.  96;  45  Am.  Dec.  507; 
witnesses;  and  such  witnesses  cannot  take  State  v.  Brewer,  8  Mo.  873.  The  testimony 
advantage  of  this  obligation  in  a  criminal  may  come  from  the  grand  juror  himself: 
prosecution  against  them:  People  v.  Young,  State  v.  Wood,  53  N.  H.  484;  United  States 
31  Cal.  563;  People  v.  Northey,  77  Cal.  618.  v.  Charles.  2  Cranch  C.  C.  76;  Crocker  v. 
Different  reasons  are  given  why  this  obliga-  State,  Meigs,  127;  Commonwealth  v.  HiU, 
tion  of  secrecy  is  imposed.  The  principal  11  Cush.  137;  or  from  a  third  person  pres- 
one  is  that  of  public  policy.  So,  in  order  to  ent:  Begina  v.  Hughes,  1  Car.  &  K.  519; 
secure  freedom  of  deliberation  and  opinion  Little  v.  Commonwealth,  25  Gratt.  921, 
among  grand  jurors,  and  to  prevent  a  per-  931.  So  a  person  who  was  a  witness  before 
son  from  attempting  to  escape  against  the  grand  jury  may  be  questioned  as  to 
whom  proceedings  are  being  taken,  and  al-  what  was  his  own  evidence:  Regina  v.  Gib- 
80  to  prevent  the  testimony  produced  be-  son,  Car.  &  M.  672. 

fore  the  grand  jury  from  being  contra-  That  a  gi'and  juror  cannot  be  compelled 
dieted  at  the  trial  of  the  indictment,  by  to  disclose  how  he  voted,  see  Ex  parte  Son- 
subornation  of  perjury  on  the  part  of  the  tag,  64  Cal.  525. 

accused,  the  law  requires  such  proceedings  Testimony    of    gprand    Jurors    to    im- 

to  be  secret:  1  Greenleaf  on  Evidence,  sec.  peach,  indictment:  See  16  An^,  Dec.  281- 

252;  Little's    Case,  25  Gratt.  930.    Where,  285,  note. 

927.  Grand  juror  not  to  be  questioned  for  Ms  conduct,  except,  etc. 

Sec.  927.  A  grand  juror  cannot  be  questioned  for  anything  he  may  say  or 
any  vote  he  may  give  in  the  grand  jury  relative  to  a  matter  legally  pending  be- 
fore the  jury,  except  for  a  perjury  of  which  he  may  have  been  guilty,  in  mak- 
ing an  accusation  or  giving  testimony  io  his  fellow  jurors. 

Civil    liability    of    g^rand    Juror:    See  "They   [grand  jurors]  have    certain  duties 

note,  12  Am.  St.  Rep.  919.    In  Turpen  v.  to  perform  under  the  law,  of  a  quasi  ju- 

Booth,  56  Cal.  65,  69,  38  Am.  Rep.  48,  this  dicial  character;  and  in  the  performance  of 

section  was  held  to  mean  that  grand  jurors  such    duties    the    law    invests    them    with 

are  not  liable  for  damages  in  a  civU  action  jud^mcut  and  discretion.    The    grand  jury 

for    anything  done    by  them  in  the  grand  was  an  essential  part  of  the  machinery  of 

jury    room,  although    actuated    by  malice.  the    county  court.    They  were    not  volun- 
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i                       teers,    but  were  engaged    in  the    perform-  .  ...  To  hold  grand  jurors  liable  for  dam- 

■ance  of  a  duty    that  was  compulsory.    In  ages  in  civil  actions  would  be  against  the 

finding  the  indictment  complained  of,  they  policy,  of  the  law,  and  we  find  no  authority 

acted  within  the  legitimate  sphere  of  their  in  the  adjudged  cases  for  so  holding";  See 

4uty,  and  cannot  be  held  ciriUy  responsible.  Hunter  t.  Mathis,  40  Ind.  356. 

S28.  Duties  of  grand  jury. 

Sec.  928.  It  shall  be  the  duty  of  the  grand  jury  annually  to  make  a  careful 
And  complete  examination  of  the  books,  records,  and  accounts  of  all  the  ofl&cers 
of  the  county,  and  especially  those  pertaining  to  the  revenue,  and  report  as  to  the 
facts  they  have  found,  with  such  recommendations  as  they  may  deem  proper  and 
fit;  and  if,  in  their  judgment,  the  services  of  an  expert  are  necessary,  they  shall 
have  power  to  employ  one,  at  an  agreed  compensation,  not  to  exceed  five  dollars 
per  day,  payable  as  other  county  charges.  The  judge,  on  impanelmenft  of  such 
grand  jury  shall  charge  them  specially  as  to  their  duties  under  this  section;  pro- 
vided, that  if  any  grand  jury  shall,  in  the  report  above  mentioned,  comment 
upon  any  person  or  oflBcial  who  has  not  been  indicted  by  the  said  grand  jury,  the 
said  comments  shall  not  be  deemed  to  be  privileged.  [Amendment,  approved 
March  27, 1897;  Stats.  1897,  p.  205;  took  effect  immediately.] 

929.  Institution  of  suits  for  recovery  of  money  due  the  county. 

Sec.  929.  The  grand  jury,  after  having  investigated  the  books  and  accounts 
of  the  various  oflRcials  of  the  county,  as  in  the  foregoing  section  provided,  may 
order  the  district  attorney  of  the  said  county  to  institute  suit  to  recover  any 
moneys  that,  in  the  judgment  of  the  said  grand  jury,  may  from  any  cause  be  duic 
the  county,  and  the  order  of  the  said  grand  jury,  certified  by  the  foreman  of  the 
said  grand  jury,  filed  with  the  county  clerk  of  the  said  county,  shall  be  full 
authority  for  the  said  district  attorney  to  institute  and  maintain  any  such  suit. 
[New  section,  approved  March  27,  1897;  Stats.  1897,  p.  205;  took  effect  im- 
mediately.] 

CHAPTER  IV. 

PRESENTMENT,  AND  PROCEEDINGS  THEREON. 

[Chapter  IV  of  title  IV  of  part  II  of  said  code,  and  sections  nine  hundred  and 
thirty-one,  nine  hundred  and  thirty-two,  nine  hundred  and  thirty-three,  nine 
hundred  and  thirty-four,  nine  hundred  and  thirty-five,  nine  hundred  and  thirty- 
six,  and  nine  hundred  and  thirty-seven  of  said  code,  contained  in  said  chapter 
IV,  are  each  and  all  hereby  repealed.  Commissioners'  Amendment,  approved 
March  16,  1901;  took  effect  July  1,  1901;  Stats.  1901,  p.  485.] 


TITLE   V, 

OF  THE  INDICTMENT. 

Chapter  I.    Finding  and  Presentment  of  the  Indictment 940 

II.    Rules  of  Pleading  and  Form  of  the  Indictment 948 
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Sec,  940. 

Sec.  941. 

Sec.  942. 

Sec.  943. 

Sec.  944. 

Sec.  045. 

Sec.  94G. 


CHAPTER  I. 

FINDING  AND  PRESENTMENT  OF  THE  INDICTMENT. 

Indictment  must  be  found  by  twelve  jurors,  indorsed,  etc 

If  not  found,  depositions,  etc.,  muet  be  returned  to  courts  etc 

Effect  of  dismissal. 

Names  of  witnesses  inserted  at  foot  of  indictment. 

Indictment,  how  presented  and  filed. 

Proceedings  when  defendant  is  not  in  custody. 

Proceedings  under  an  indictment  or  information  against  a  judge. 


940.  Indictment  must  be  found  by  twelve  jurors,  indorsed,  etc. 

Sec.  940.  An  indictment  cannot  be  found  without  the  concurrence  of  at  least 
twelve  grand  jurors.  A\Tien  so  found,  it  must  be  indorsed,  "A  true  bill/*  and 
the  indorsement  must  be  signed  by  the  foreman  of  the  grand  jury. 

The  requisite  number  and  concur- 
rence of  gprand  Jurors:  See  note,  12  Am. 
St.  Rep.  904.  Although  it  is  absolutely  nec- 
essary, in  order  to  put  a  defendant  on  trial, 
that  an  indictment  should  be  concurred  in 
by  at  least  twelve  grand  jurors,  it  is  equal- 
ly as  well  settled  in  this  state  that  the 
whole  number  required  by  law  to  form  a 
grand  jury  need  not  be  present  at  the  find- 
ing of  an  indictment.  It  is  sufficient  if 
twelve  concur  in  the  finding,  although  less 
than  the  statutory  number  composing  the 
grand  jury  were  present  at  the  time.  In 
People  V.  Eoberts,  6  Cal.  214,  under  the  act 
of  1S5C,  which  provided  that  "if,  of  the 
persons  summoned,  not  less  than  seventeen 
nor  more  than  twenty-three  attend,  they 
shall  constitute  the  grand  jury,"  it  was 
Ik^M  that  all  the  seventeen  need  not  be 
present  at  the  finding  of  an  indictment,  if 
twelve  concurred  in  the  finding.  So  in  Peo- 
ple V.  Butler,  8  Cal.  440,  it  was  said:  "If 
twelve  concur  in  finding  an  indictment,  it 
is  not  perceived  how  a  prisoner  can  be  in- 
jured by  the  absence  of  the  others  who 
were  impaneled."  People  v.  Gatewood,  20 
Cal.  147,  and  People  v.  Hunter,  54  Cal.  65, 
are  to  the  same  effect.  In  People  v.  Thur- 
ston, 5  Cal.  69,  an  indictment  found  by 
twenty-four  persons,  when  the  statute  lim- 
ited the  number  to  twenty-three,  was  held 
worthless,  and  all  proceedings  based  upou 
it  were  declared  void:  See,  also,  People  v. 
Gray,  61  Cal.  164;  44  Am.  Rep.  549. 
"There  is  no  evidence  that  it  [the  indict- 
ment] was  not  found  by  the  constitutional 
number,  twelve." 

**A  true  bill."— Every  indictment  should 


be  certified  to  be  a  true  bill  by  an  indorse- 
ment thereon  in  those  words,  signed  by  the 
foreman.  An  indictment  not  so  certified  is 
invalid,  and  will  be  set  aside  on  motion:  Sec. 
995;  People  v.  Lawrence,  21  Cal.  ^68;  Peo- 
ple V.  Johnston,  48  Cal.  549.  After  plea, 
however,  this  objection  is  waived,  such  in- 
dorsement being  held,  in  this  state,  not  es- 
sential to  the  legality  and  sufficiency  of  the 
indictment:  People  v.  Lawrence,  21  Cal. 
368.  In  other  states  a  failure  to  comply 
with  this  requirement  is  held  fatal,  even  af- 
ter verdict:  Webster's  Case,  5  Me.  432;  No- 
maqne  v.  People,  Breese,  145;  Common- 
wealth V.  Walters,  6  Dana,  290.  In  Xew 
Hampshire  a  different  rule  prevails,  and 
such  indorsement  is  not  necessary':  State  v. 
Freeman,  13  N.  H.  488;  also,  in  Massachu- 
setts: Commonwealth  v.  Smyth,  11  Cush. 
473.  WTiere  the  indorsement  was  "true 
bUl,"  instead  of  "a  true  bill,"  it  was  held 
sufficient:  State  v.  Elkins,  Meigs,  109; 
State  V.  Davidson,  12  Vt.  300.  So  where 
there  was  no  indorsement  on  the  indictment, 
but  those  words  were  written  on  a  pap?r 
in  which  the  indictment  was  folded,  it  was 
held  sufficient:  Burgess  v«  Commonwealth,  2 
Va.  Cas.  483. 

Foreman  must  sig^n.— In  many  of  the 
states  an  indictment,  to  be  valid,  must  be 
signed  by  the  foreman  of  the  grand  jury: 
Commonwealth  v.  Sargent,  Thach.  O.  C. 
116;  State  v.  Davidson,  12  Vt.  300;  State 
V.  Squire,  10  N.  H.  558;  Gardiner  v.  People, 
3  Scam.  83.  It  is  a  sufficient  signing  if  the 
foreman,  in  afiixing  his  signature,  makes  use 
of  only  the  initials  of  his  Christian  name: 
State  V.  Taggart,  38  Me.  298.    So  where  an 
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indictment  was  aigned  "A.  B.,"  the  fore- 
man, and  the  letters  "F.  G.  J."  were  added, 
they  were  held  sufficient  to  indicate  that  he 
acted  as  foreman,  it  appearing  from  the  rec- 
ord that  A.  B.  was  in  fact  foreman  of  the 
grand  jury  when  the  bill  was  found:  State 


V.  Chandler,  2  Hawks,  439.  In  North  and 
South  Carolina,  Missouri,  and  Georgia,  the 
foreman  need  not  sign  an  indictment:  State 
V.  Creighton,  1  Nott  &  McC.  256;  State  v. 
Cox,  6  Ired.  440;  State  v.  Mertens,  14  Mo. 
94;  McGuffie  v.  State,  17  Ga.  497. 


941.  If  not  found,  depositions,  etc.,  must  be  returned  to  court,  etc. 

Sec.  941.  If  twelve  grand  jurors  do  not  concur  in  finding  an  indictment 
against  a  defendant  wiio  has  been  held  to  answer,  the  depositions  and  state- 
ment^ if  any,  transmitted  to  them  must  be  returned  to  the  court,  with  an  in- 
dorsement thereon,  signed  by  the  foreman,  to  the  effect  that  the  charge  is  dis- 
missed. 

How    indorsed.— This    section     provides        Setting  aside  indictment  because  not 
how  an  indictment  shall  be  indorsed:  People      indorsed,  etc.:  Sec.  995,  note. 
V.  Colby,  54  Cal.  38. 

942.  Effect  of  dismissal. 

Sec.  942.  The  dismissal  of  the  charge  does  .not  prevent  its  resubmission  to 
a  grand  jury  as  often  as  the  court  may  direct.  But  without  such  direction  it 
cannot  be  resubmitted. 


Besubmission  of  charg^.— A  defendant 
who  has  been  held  to  answer  upon  a  crim- 
inal charge,  and  who  is  not  indicted  by  the 
^rand  jury  at  the  term  of  court  next  after 
his  commitment,  is  entitled  to  be  dis- 
charged, unless  good  cause  be  shown  for  his 
further  detention.  A  mere  recommendation 
by  the  grand  jury  that  his  case  be  sub- 
mitted to  the  next,  is  not  sufficient  cause 
for  his  detention:  Ex  parte  Bull,  42  Cal. 
196;  Ex  parte  Qarke,  54  Cal.  412.  His  dis- 
charge by  the  court,  however,  does  not  pre- 


vent him  from  being  again  arrested  and  ex- 
amined for  the  same  offense:  Ex  parte  Ca- 
hill,  52  Cal.  463.  Such  dismissal  is  in  the 
nature  of  a  judgment  of  nonsuit,  and  as 
the  defendant  in  such  case  has  never  been 
put  in  jeopardy,  within  the  meaning  of  the 
constitution,  he  may  be  again  prosecuted 
for  the  same  offense:  Ex  parte  Clarke,  54 
C-al.  412.  An  order  of  resubmission  is  not 
an  appealable  order:  People  v.  Clarke,  42 
Cal.  622. 


943.  Names  of  witnesses  inserted  at  foot  of  indictment. 

Sec.  943.  When  an  indictment  is  found,  the  names  of  the  witnesses  exam- 
ined before  the  grand  jury,  or  whose  depositions  may  have  been  read  before 
them,  must  be  inserted  at  the  foot  of  the  indictment,  or  indorsed  thereon,  be- 
fore it  is  presented  to  the  court. 


Indorsement  of  names  of  witnesses  on 
Indictment. — Unless  the  names  of  the  wit- 
nesses examined  before  the  grand  jury  are 
indorsed  on  or  inserted  at  the  foot  of  the 
indictment  it  will  be  set  aside  on  motion: 
Sec.  995,  note.  This  objection  must  be  tak- 
en before  the  defendant  pleads,  or  it  ^s 
waived:  Sec.  996;  People  v.  Freeland,  6  Cal. 
96;  People  v.  Symonds,  22  Cal.  348;  People 
V.  Tuopez,  26  Cal.  112;  People  v.  King,  28 
Cal.  2G6.  A  person  may  be  sworn  and  ex- 
amined as  a  witness  on  the  trial  although 
his  name  is  not  indorsed  on  the  indictment, 


and  although  he  may  have  been  a  witness 
before  the  grand  jury:  People^ v.  Freeland, 
6  Cal.  96;  People  v.  Lopez,  26  Cal.  112; 
People  V.  Symonds,  22  Cal.  348.  So  a  per- 
son who  was  not  examined  before  the  grand 
jury,  and  whose  name  is  not  indorsed  on 
the  indictment,  may  be  a  witness  for  the 
prosecution  on  the  trial:  People  v.  Jocelyn, 
29  Cal.  562.  The  name  indorsed  was  F. 
Diefenbach,  while  the  witness  was  G.  Dic- 
fenbach;  this  was  held  insufficient  to  war- 
rant the  denying  a  motion  to  set  aside  the 
indictment:  People  v.  Crowey,  66  Cal.  36. 


Pexal  Code— 22 
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The  name  of  the  accused  need  not  be  in- 
dorsed upon  the  indictment  as  a  witness 
■even  though  he  has  testified:  People  v. 
Northey,  77  Cal.  G18.  On  a  motion  to  set 
^side    indictment  on    the  grround  that  the 


names  of  all  the  witnesses  examined  ha<! 
not  been  inserted,  a  grand  juror  may  be 
compelled  to  state  the  names  of  the  wit- 
nesses who  testified:  £x  parte  Schmidt,  71 
Cal.  212. 


944.  Indictment,  how  presented  and  filed. 

Sec.  944.  An  iridiatment,  when  found  by  the  grand  jury,  must  be  presented 
by  their  foreman,  in  their  presence,  to  the  court,  and  must  be  filed  with  the 
clerk. 


Presented  to  court.--It  will  be  presumed 
that  an  indictment  was  presented  to  the 
court  by  the  foreman  of  the  grand  jury, 
and  in  their  presence,  although  that  fact  is 
not  indorsed  upon  it,  unless  the  contrary 
appear  from  the  record  of  the  court:  People 
V.  Blackwell,  27  Cal.  G5.  The  conclusion  of 
the  grand  jury  is  evidenced  by  the  presen- 
tation to  the  court  of  an  indictment,  or  by 
a  return  of  the  papers  from  the  committing 
magistrate,  if  any  have  been  delivered  to 
them,  with  an  indorsement  that  the  charge 


is  dismissed:  People  v.  Lawrence,  21  Cal. 
373.  If  no  papers  from  the  committing 
magistrate  have  been  in  their  hands,  their 
judgment  upon  the  complaint  is  indicated 
by  the  fact  that  no  indictment  is  returned: 
People  V.  Lawrence,  21  Oal.  373.  If  an  in- 
dictment is  not  presented  in  the  manner 
prescribed  in  this  code,  it  may  be  set  aside 
on  motion:  People  v.  Southwell,  46  Cal.  148. 
The  manner  of  presenting  an  indictment  to 
the  court  is  prescribed  by  this  section:  Peo- 
ple V.  Colby,  M  Cal.  38. 


945.  Proceedings  when  defendant  is  not  in  custody. 

Sec.  945.  When  an  indictment  is  found  against  a  defendant  not  in  custody, 
the  same  proceedings  must  be  had  as  are  prescribed  in  sections  nine  hundred 
and  seventy-nine  to  nine  hundred  and  eighty-four,  inclusive,  against  a  defend- 
ant who  fails  to  appear  for  arraignment. 

-Defendant     not     in     ciLBtody.— Courts      that  its  judgment  might  be  made  effective. 


have  no  jurisdiction  over  persons  charged 
with  crime,  unless  in  custody,  actual  or 
constructive.  It  would  be  a  farce  to  pro- 
ceed in  a  criminal  cause  unless  the  court 
had  control    over  the    person  charged,   so 


An  indictment  may,  however,  be  found 
against  one  not  in  custody,  but  unless  an 
arrest  is  effective,  the  cause  can  proceed  no 
further:  People  v.  Redinger,  55  Cal.  298; 
30  Am.  Rep.  32. 


946.  Proceedings  under  an  indictment  or  information  against  a  judge. 

Sec.  946.  When  an  indictment  is  found,  or  an  information  filed  in  a  superior 
court  against  a  judge  thereof,  a  certificate  of  that  fact  must  be  transmitted  by 
the  clerk  to  the  governor,  who  must  thereupon  designate  and  direct  a  judge  of 
the  superior  court  of  another  county  to  preside  at  the  trial  of  such  indictment  or 
information,  and  hear  and  determine  all  pleas  and  motions  affecting  the  defend- 
ant thereuTifder  before  and  after  judgment.  [Commissioners'  Amendment,  ap- 
pioved  March  16,  1901;  took  effect  July  1,  1901.] 


CHAPTER  II. 

RULES  OF  PLEADING  AND  FORM  OF  THE  INDICTMENT. 

Sec.  94S.    Form  of  aud  rules  of  pleading. 

Sec.  949.    First  pleading  by  the  people  is  indictment,  or  information. 

Sec.  950.    Indictment  or  information,  what  to  contain. 

Sec.  951.    Form  of. 
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Sec.  952.  It  must  be  direct  and  certain. 

Sec.  953.  When  defendant  is  indicted  by   fictitious  name,  etc. 

Sec.  954.  Dififerent  offenses  and  counts,  and  election  between. 

Sec.  955.  Statement  as  to  time  when  offense  was  committed. 

Sec.  950.  Statement  as  to  person  injured  or  intended  to  be.  '' 

Sec.  957.  Construction  of  words  used. 

Sec.  958.  Words  used  in  a  statute  need  not  be  strictly  pursued. 

Sec.  959.  Indictment  or  information,  when   sufficient. 

Sec.  900.  Not  insufficient  for  defect  of  form  not  tending  to  prejudice  defendant. 

Sec.  961.  Presumptions  of  law,  etc.,  need  not  be  stated. 

Sec.  902.  Judgments,  etc.,  how  pleaded. 

Sec.  903.  Private  statutes,  how  pleaded. 

Sec.  904.  Pleading  for  libel. 

Sec.  905.  Pleading  for  forgery,  w^here  instrument  destroyed    or  withheld  by  defend- 
ant. 

Sec.  966.  Pleading  for  perjury  or  subornation  of  perjury.. 

Sec.  907.  Pleading  for  larceny  or  embezzlement. 

Sec.  968.  Pleading  for  selling,  etc.,  lewd  and  obscene  books. 

Sec.  909.  Previous  conviction  of  another  offense. 

Sec.  970.  Indictment  against  several,  one  or  more  may  be  acquitted. 

Sec.  971.  Distinction  between  accessary  before  the  fact  and  principal  abrogated. 

Sec.  972.  Accessary  may  be  indicted  and  tried,  though  principal  has  not  been. 

948.  Form  of  and  mles  of  pleading. 

Sec.  948.     All  the  forms  of  pleading  in  eriminal  actions,  and  the  mles  by 

v.hich  the  sufficiency  of  pleadings  is  to  be  determined,  are  those  prescribed  by 
this  code. 


Bules  of  criminal  pleadings.— The  es- 
tablished rule  of  the  common  law,  that 
penal  statutes  should  receive  a  strict  con- 
struction in  favor  of  him  upon  whom  a 
penalty  was  to  be  inflicted,  has  been  abro- 
gated by  this  code:  See  sec.  4,  note;  Ex 
parte  Gutierrez,  45  Cal.  429.  The  above 
rule  is  applicable  as  well  to  sections  merely 
regulating  matters  of  practice  as  to  those 
which  define  what  constitutes  an  offense: 
See  sec.  1404,  note;  People  v.  Rozelle,  78 
Cal.  84.  See,  also,  People  v.  Baker,  100 
Cal.  188;  38  Am.  St.  Rep.  276.  An  infor- 
mation is  insufficient  which  does  not  state 
facts  which,  if  true,  clearly  show  the  guilt 
of  the  accused:  People  v.  Eppinger,  105 
Cal.  3G.  In -People  v.  King,  27  Cal.  507, 
87  Am.  Dec.  95,  it  was  said  that  our  Crim- 
inal Code  was  designed  to  work  the  same 
change  in  pleading  and  practice  in  criminal 


actions  that  is  wrought  by  the  Code  of  Civil 
Procedure  in  civil  actions,  and  that  there- 
fore it  was  not  always  necessary  to  state 
the  facts  constituting  the  offense  with  the 
same  particularity  as  was  required  in  in- 
dictments by  the  common  law.  To  the 
same  effect  is  People  v.  Cronin,  34  Cal.  191; 
People  V.  Ah.  Sing,  95  Cal.  654;  People  v. 
Rozelle,  78  Cal.  84.  The  test  of  sufficiency 
of  pleadings  is  found  in  the  codes  them- 
selves: People  v.  Murphy,  39  Cal.  52;  Peo- 
ple V.  Dick,  37  Cal.  277;  People  v.  Ah  Woo, 
28  Cal.  205;  People  v.  Ribolsi,  89  Cal.  492; 
People  V.  Mahlman,  82  Cal.  585;  People  v. 
Lopez,  90  Cal.  509.  See,  also,  People  v. 
Sandford,  43  Cal.  29. 

Bill  of  particulars  of  evidence  relied 
on  by  the  prosecution  cannot  be  demanded 
by  the  defense:  People  v.  Alviso,  55  Cal. 
230. 


949.  First  pleading  by  the  people  in  indictment  or  information. 

Sec.  949.  Tlie  first  pleading  on  the  part  of  the  people  is  the  indictment  or 
information.  [Amendment,  approved  April  9,  1880;  Amendments  1880^  12 
(Ban.  ed.  158);  took  effect  immediately.] 

The  amendments  of  April  9,  1880,  to  the      form  the  reading  to  the  proceeding  by  in- 
various  sections  of  this  chapter  simply  con-      formation. 
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Information:  See    sec.  809,  note;    cited  Signing.— The  name  of  the  district   at- 

generally,  People  v.  Carlton,  57  Cal.  661;  torney  may  be  subscribed    by  his  deputy: 

Kalloch    T.    Superior    Court,   56   Cal.   320;  People  v.  Darr,  61  Cal.  554;  People  v.  Et- 

People  V.  Tisdale,  57  Cal.  104;  People  v.  ting,  99  Cal.  577;  People  v.  Turner,  85  CaL 

Williams,  56  Cal.  819.  432. 

Indictment:  See  sec.  959,  and  notes. 

■ 

850.  Indictment  or  information,  what  to  contain. 

Sec.  950.     The  indictment  or  information  must  contain: 

1.  The  title  of  the  action,  specifying  the  name  of  the  court  to  which  the  same 
is  presented,  and  the  names  of  the  parties; 

2,  A  statement  of  the  acts  constituting  the  offense,  in  orddnary  and  concise 
language,  and  in  such  manner  as  to  enable  a  person  of  common  understanding 
to  know  what  is  intended.  [Amendment,  approved  April  9, 1880;  Amendments 
1880,  12  (Ban.  ed.  158);  took  effect  immediately.] 

Indictment  defined:  Sec.  917.  dall,  54  Cal.  408.    Where    the    indictment 

Sufficiency  of  information  charging  for-  was  against  James  B.  Boggs,  and  the  ver- 

gery  of  a  check:  See  People  y.  Cole,  130  diet    pronounced    "the    defendant    J.    M. 

Cal.  13.  Boggs"  guilty,  held,  that  the  error  in  the 

Title  of  the  action. — An    indictment    or  initial  of  the  middle  name  of  defendant  in 

information  filed  in  San  Francisco  may  be  the    verdict    was    immaterial:    People    v. 

entitled    either    as    of    the  county  of  San  Boggs,  20  Cal.  432.    The  fact  that  the  name 

Francisco,  or  as  of  the  city  and  county  of  of  the  thief  is  not  alleged  does  not  render  the 

San    Francisco:    People  v.  Connor,  17  Cal.  information  obnoxious  to  a  demurrer  upon 

354;  People  v.  Beatty,  14  Cal.  566.  that  ground:  People  v.  Ribolsi,  89  Oal.  402. 

Name  of  parties. — Omitting  the  name  of  On  a  preliminary  examination  a  defend- 
the  county  in  the  title  is  a  technical  defect  ant  charged  in  the  complaint  under  a  ficti- 
not  affecting  the  substantial  rights  of  the  tious  name  may  be  held  to  answer  and  in* 
defendant:  People  t.  Biggins,  65  Cal.  564.  formed  against  under  his  true  name:  Peo- 
If  defendant  be  not  indicted  by  his  true  ple  v.  Wheeler,  73  Cal.  252. 
name,  he  must  declare  his  true  name  when  The  mere  omission  of  the  initial  of  the 
arraigned,  and  if  he  do  not,  he  may  prop-  middle  name  of  the  defendant  is  immate- 
erly  be  proceeded  against  by  the  name  in  rial,  it  not  in  any  way  prejudicing  him: 
the  indictment:  Sec.  989.  The  addition  People  v.  Ferris,  56  Cal.  442,  citing  People 
"Jr."  is  no  part  of  a  name  proper;  and  v.  Boggs,  20  Cal.  432,  and  People  v.  Lock- 
when'  it  does  not  appear  that  there  were  wood,  6  Cal.  205;  see,  also,  sees.  953,  956. 
two  persons  of  the  name,  or  that  the  party  Statement  of  acts  constituting  offense: 
was  misled,  its  insertion  in  a  criminal  ^om-  Sec.  059,  note, 
plaint  is  immaterial:  San  Francisco  y.  Kan- 

951.  Form  of. 

Sec.  951.     It  may  be  substantially  in  the  following  form:  The  people  of  the 

state  of  California  against  A  B,  in  the  superior  court  of  the  county  of , 

the day  of ,  A.  D.  eighteen  • .     A  B  is  accused  by  the  grand  jury 

of  the  county  of ^  by  tliis  indictment  (or  by  the  district  attorney  by  this 

information),  of  the  crime  of  (giving  its  legal  appellation,  such  as  murder, 
arson,  or  the  like,  or  designating  it  as  felony  or  misdemeanor),  committed  as 

follows:  The  said  A  B,  on  the  — ■ —  day  of ,  A.  D.  eighteen ^  at  the 

county  of (here  set  forth  the  act  or  omission  charged  as  an  offense),  con- 
trary to  the  form,  force,  and  effect  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  people  of  the  state  of  Calitomia. 
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[Amendment,  approved  April  9,  1880; 
took  effect  immediately.] 

See,  also,  sec.  959. 

Caption  omitting  county:  See  note  to 
previous  section. 

Conclusion  sufficient:  See  People  v.  Big- 
gins, 65  Cal.  564,  where  the  objection  that 
the  information  stated  the  deceased  to  have 
died  contra  forman,  etc.,  and  not  that  the 
acts  of  the  defendant  were  contrary,  etc., 
was  held  hyi^ercritical. 

Where  the  order  of  the  words  of  the  stat- 


Amendments  1880,  12  (Ban.  ed.  158); 

ute  was  changed,  it  was  held  immaterial: 
People  V.  Fowler,  88  Cal.  136. 

Omission  of  the  words,  "contrary  to  the 
force  and.  effect,"  etc.,  no  demurrer  being 
interposed  on  that  ground,  does  not  go  to 
the  jurisdiction  of  the  court,  nor  disclose  a 
failure  to  state  a  public  offense,  and  is  not 
ground  for  a  motion  in  arrest  of  judgment: 
People  V.  Taylor,  119  Cal.  113. 


952.  It  must  be  direct  and  certain. 

Sec.  952.    It  must  be  direct  and  certain  as  it  regards: 

1.  The  party  charged; 

2.  The  offense  charged; 

3.  The  particular  circumstances  of  the  offense  charged,  when  they  are  neces- 
sary to  constitute  a  complete  offense. 


Indictment,  when  sufficient:  See  sec. 
951),  note.  If  the  indictment  be  direct  and 
certain  as  to  the  party  charged,  the  offense 
charged,  and  states  the  particular  circum- 
stances which  constitute  the  offense  in  or- 
dinary and  concise  language,  and  in  such  a 
way  that  a  person  of  ordinary  understand- 
ing can  know  what  was  intended,  it  is  suffi- 
cient: People  V.  Saviers,  14  Cal.  29.  A 
fundamental  test  of  whether  an  indictment 
is  certain  is  whether  or  not  the  act  or  omis- 
sion charged  as  an  offense  is  stated  with 
such  a  degree  of  certainty  as  to  enable  the 
court  to  pronounce  judgment  upon  a  con- 
yiction,  according  to  the  right  of  the  case: 
People  V.  O'Brien,  96  Cal.  171.  An  allega- 
tion of  a  fact  or  circumstance  not  legally  es- 
sential to  the  charge  is  mere  surplusage, 
and  may  be  disregarded:  People  v.  Hand- 


ley,  100  Cal.  370.  But  no  inferences  of 
facts  not  alleged  can  be  invoked  to  aid  an  ^ 
indictment,  which  must  charge  the  crime  in 
words,  and  which  is  demurrable  if  it  omits 
to  charge  it  in  express  terms:  People  v. 
Robles,  117  Cal.  681.  If  the  indictment 
docs  not  state  the  particular  circumstances, 
when  they  are  necessary  to  constitute  a 
complete  offense,  the  defendant  may  demur 
on  that  ground;  but  if  he  fails  to  demur,  a 
motion  in  arrest  of  judgment  will  be  de- 
nied: People  V.  Swenson,  49  Cal.  388.  But 
see  People  v.  Martin,  52  Cal.  201.  Where 
the  offense  charged  admits  of  degrees,  the 
indictment  should  charge  the  offense  gener- 
ally, and  leave  the  degree  to  be  determined 
by  the  verdict:  People  v.  Jefferson,  52  Cal. 
452:  see,  also,  sec.  921,  note 
Names  of  parties:  See  note  to  sec.  950. 


953.  When  defendant  is  indicted  by  fictitious  name,  etc. 

Sec.  953.  When  a  defendant  is  charged  by  a  fictitious  or  erroneous  name, 
and  in  any  stage  of  the  proceedings  his  true  name  is  discovered,  it  must  be 
inserted  in  the  subsequent  proceedings,  referring  to  the  fact  of  his  being 
charged  by  the  name  mentioned  in  the  indictment  or  information.  [Amend- 
ment, approved  April  9, 1880;  Amendments  1880,  13  (Ban.  ed.  158);  took  effect 
immediately.] 

material  part,  so  that  it  was  no  longer  an 
indictment  found  and  presented  by  a  grand 
jury.  The  court,  however,  held  the  section 
to  be  constitutional,  the  particular  name 
by  which  defendant  is  designated  being  iin 
material:   See,   also,   People   v.   Jim  Ti,  32 


Indictment  by  wrong  name.— In  Peo- 
ple V.  Kelly,  6  Cal.  210,  it  was  urged  in 
argument  that  the  above  section  was  in  vio- 
lation of  the  constitution;  that  in  ordering 
the  true  name  to  be  inserted  upon  the  min- 
utes the  court  altered  the  indictment  in  a 
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Oil.  GO;  People  v.  Ah  Kim,  34  Cal.  189;  and 
see  in  note  to  sec.  951. 


Insertinif  true  name,  illustration  of  this 
practice:  See  People  v.  Le  Roy,  63  Cal.  613. 


954.  Different  offenses  and  counts,  and  election  between. 

Sec.  954.  The  indictment  or  information  may  charge  different  offenses,  or 
different  statements  of  the  same  offense,  under  separate  counts,  but  they  must 
all  relate  to  the  same  act;  transaction,  or  event,  and  charges  of  offenses  occurring 
at  different  and  distinct  times  and  places  must  not  be  joined.  The  prosecution 
is  not  required  to  elect  between  the  different  offenses  or  counts  set  forth  in  the 
indictment  or  information,  but  the  defendant  can  be  convicted  of  but  one  of  the 
offenses  charged,  and  the  same  must  be  stated  in  the  verdict.  [Commissioners* 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

Objection,  how  taken:  See  sec.  1004, 
note.  The  objection  to  the  indictment  or 
information  that  two  offenses  are    charged 


therein,  or  that  the  offense  is  charged  in 
more  than  one  form,  must  be  taken  by  de- 
murrer, otherwise  it  is  waived:  People  v. 
Weaver,  47  Cal.  106;  People  v.  Burgess,  35 
Cal.  115;  People  v.  Garnett,  29  Cal.  622; 
People  V,  Connor,  17  Cal.  354.  For  an  in- 
stance where  the  demurrer  ought  to  have 
been  sustained,  see  People  v.  Quvise,  56 
Cal.  396.  The  objection  should  be  raised  by 
special  demurrer,  where  the  pleading  does 
not  comply  with  sections  950,  951,  and  952; 
general  demurrer  or  motion  in  arrest  will 
not  reach  the  defect:  People  v.  Feilen,  58 
Cal.  218;  41  Am.  Rep.  258. 

Indictments  charging  more  than  one 
offense:  See  a  valuable  note  to  Ben  v. 
State,  58  Am.  Dec.  238-240.  An  indictment 
which  charges  the  defendant  with  the  mur- 
der of  three  persons  charges  three  offenses: 
People  V.  Alibez,  49  Cal.  452.  Where  an 
indictment  charged  an  officer  of  a  corpora- 
tion with  concurring  in  the  making  of  a 
statement  of  its  condition  which  was  false, 
and  also  with  concurring  in  the  publication 
of  such  false  statement,  a  demurrer  that  the 
indictment  charged  more  than  one  offeuRC 
Mas  sustained:  People  v.  Cooper,  53  Cal. 
G47.  So,  also,  an  indictment  which  charges 
burglary  mixed  with  larceny  was  held  to 
charge  two  offenses:  People  v.  Garuett,  29 
Cal.  622.  And  where  it  is  charged  that  one 
person  stole  the  goods  and  another  feloni- 
ously received  them,  knowing  them  to  be 
stolen,  two  offenses  are  charged,  and  against 
different  persons:  People  v.  Hawkins,  34 
Cal.  181.  If  an  indictment  for  forgery  con- 
tains two  counts,  each  containing  a  copy  of 
the  instrument  alleged  to  have  been  forged, 
it  will  not  be  pre&umed,  in  the  absLUice  of 


an  averment,  that  both  are  copies  of  one 
and  the  same  instrument:  People  v.  Shot- 
well,  27  Cal.  394.  If  the  indictment  con- 
tains more  than  one  count,  it  must  plainly 
appear  on  its  face  that  the  matters  set 
forth  in  the  different  counts  are  but  differ- 
ent descriptions  of  one  and  the  same  trans- 
action: People  V.  Thompson,  28  Cal.  214. 
An  indictment  w^hich  charged  both  burglary 
and  house-breaking  was  held  to  charge  two 
offenses:  People  v.  Taggart,  43  Cal.  81. 
Larceny  and  embezzlement  cannot  be  united 
in  one  information:  People  v.  De  Coursey, 
61  Cal.  135;  and  see  People  v.  Quvise,  56 
Cal.  306. 

Indictments  charging  one  offense 
only. — The  name  given  in  the  indictment 
to  the  offense  charged  is  not  of  itself  a 
charge  of  the  offense,  and  a  mistake  in  re- 
gard to  it  is  not  fatal.  Where  the  indict- 
ment recited  that  defendant  was  accused 
therein  of  the  crime  of  "assault  with  in- 
tent to  commit  murder,"  and  then  proceed- 
ed to  state  facts  which  showed  that  de- 
fendant had  administered  poison  with  in- 
tent to  kill,  it  was  held  that  the  indict- 
ment did  not  charge  two  offenses:  People  v. 
Cuddihi,  54  Cal.  53.  Nor  does  an  indict- 
ment which  charges  defendant  with  having 
feloniously  assaulted  B,  and  with  having 
murdered  B:  People  v.  Weaver,  47  Cal.  IWu 
Nor  does  an  indictment  which  charges  the 
same  person  with  the  crime  of  rape  and  also 
of  an  assault  with  intent  to  commit  rape: 
People  V.  Tyler,  38  Cal.  553.  Where  the  in- 
dictment charged  defendant  witli  having 
forged  an  indorsement  on  a  draft,  and  also 
with  having  uttered  the  draft,  knowing  the 
indorsement  to  be  forged,  it  was  held  to 
charge  but  one  offense:  People  v.  Frank,  28 
Cal.  507.  When  a  statute  enunciates  a  series 
of  acts,  either  of  which  separately,  or  all  to- 
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gether,  may  constitute  the  offense,  all  of 
snch  acts  may  be  charged  in  a  single  count: 
People  V.  GoBsett,  03  Cal.  641;  People  v. 
Gutsti,  113  Cal.  177.  An  information  charg- 
ing the  defendant  with  selling  and  furnish- 
ing of  intoxicating  liquor  at  the  same  time 
and  place  to  two  Indians  states  a  single 
offense:  People  v.  Faust,  113  Cal.  172.  It 
is  allowable  to  charge  the  same  offense  in 
different  forms  in  an  indictment.  Thus  in 
one  count  the  indictment  may  charge  the 
goods  stolen  to  have  been  the  goods  of  A, 
in  another  count  that  they  were  the  goods 
of  B,  etc.:  People  v.  Connor,  17  Cal.  354. 
An  indictment  which  charges  a  tax  collec- 
tor with  having  in  his  possession,  with  in- 
tent to  circulate,  and  with  actually  putting 
in  circulation,  licenses  other  than  those  au- 
thorized by  law,  does  not  charge  two  of- 
fenses: People  V.  De  la  Guerra,  31  Cal.  459; 
see,  also.  People  y.  Valencia,  43  Cal.  552; 
People  V.  Ah  Own,  39  Cal.  604;  People  v. 
Montejo,  18  Cal.  38. 


Several  counts:  See  sec.  957,  note. 
"While  under  our  statute  the  indictment  or 
information  may  charge  the  same  offense  in 
different  forms  under  different  counts,  this 
must  be  done  in  such  a  way  as  to  show 
clearly  upon  the  face  of  the  indictment  or 
information  that  the  matters  and  things  set 
forth  in  the  different  counts  are  descriptive 
of  one  and  the  same  offense:  People  v. 
Thompson,  28  Cal.  216":  People  v.  Garcia, 
58  Cal.  102,  103.  Where  an  indictment 
contains  two  counts,  one  of  which  is  bad 
and  the  other  good,  and  the  trial  court 
holds  them  both  to  be  good  and  admits  evi- 
dence under  both  counts,  a. judgment  upon 
a  verdict  of  guilty  is  erroneous:  People  v. 
Smith,  103  Cal.  563.  An  information  which 
contains  two  counts  should  charge  the  de- 
fendant in  the  second  count  as  if  he  had 
committed  a  distinct  offense;  the  omission 
of  material  allegatk)ns  in  the  second  count 
cannot  be  supplied  by  references  to  the  first 
count:  People  v.  Ellen  wood,  119  Cal.  166. 


955.  Statement  as  to  time  when  offense  was  committed. 

Sec.  955.  The  precise  time  at  which  the  offense  was  committed  need  not  be 
stated  in  the  indictment  or  information,  but  it  may  be  alleged  to  have  been 
committed  at  any  time  before  the  finding  or  filing  thereof,  except  where  the 
time  is  a  material  ingredient  in  the  offense.  [Amendment,  approved  April  9, 
1880;  Amendments  1880,  13  (Ban.  ed.  158);  took  effect  immediately.] 

Averment    of    time.— The    time    of    the      when  the  indictment  alleges  that  the  crime 


commission  of  the  offense  is  sufficiently  cer- 
tain if  it  is  stated  to  be  prior  to  the  find- 
ing of  the  indictment:  People  v.  Littlefield, 
5  Cal.  355;  People  v.  Kelly.  6  Cal.  210. 
And  when  it  is  charged  that  the  offense 
was  committed  on  a  particular  ^ay,  which 
was  prior  to  the  finding  of  the  indictment, 
thei«  is  no  need  of  an  averment  that  it  was 
prior  to  such  time:  People  v.  Lafuente,  6 
Cal.  202.  Where  an  information  charged 
an  offense  to  have  been  committed  subse- 
qnont  to  date  of  filing,  but  alleges  in  terms 
that  the  offense  was  committed  prior  to  the 
filing,  and  in  the  same  year,  it  is  sufficient: 
People    V.    Dinsmore,    102    Cal.    381.    And 


was  committed  on  the  day  that  the  indict- 
ment was  filed  it  is  sufficient:  People  v. 
Squires,  dO  Cal.  327.  An  indictment  for  mur- 
der used  as  a  sub&titute  for  an  indictment 
for  manslaughter  must  show  that  the  prose- 
cution of  the  latter  offense  is  not  barred 
by  lapse  of  time.  Prima  facie  lapse  of  time 
is  a  good  defense;  if  there  is  any  matter 
^I'hich  exempts  the  case  from  the  general 
rule,  it  should  be  stated  in  the  indictment: 
People  V.  Miller,  12  Cal.  291;  People  v, 
^(ontejo,  18  Cal.  38;  see,  also,  People  v. 
Burgess,  35  Cal.  116;  People  v.  Beatty,  14 
Cal.  566. 


956.  Statement  as  to  person  injured  or  intended  to  be. 

Sec.  956.  When  an  offense  involves  the  commission  of,  or  an  attempt  to 
commit,  a  private  injury,  and  is  described  with  sufficient  certainty  in  other  re- 
ppects  to  identify  the  act,  an  erroneous  allegation  as  to  the  person  injured,  or 
intended  to  be  injured,  is  not  material. 

Name  of  person  injured. — At    common      name  of  the  party  injured,  as  laid  in  the 
law,  a    substantial    variance    between    the      indictment,  and  as  given  in  evidence,  was 
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fatal;  but  this  rule  is  modified  by  the  above 
section:  People  v.  Potter,  35  Cal.  110;  see, 
also.  People  v.  Dick,  37  Cal.  277.  When, 
on  the  trial  for  assault  with  intent  to  in- 
flict great  bodily  injury,  the  proof  shows  a 
xnisDomer  of  the  person  injured,  such  vari- 
ance will  be  held  material,  unless  there  be 
other  circumstances  sufficient  to  identify 
the  offense:  People  v.  McNealy,  17  Cal.  332. 
See,  also,  People  v.  Oreileus,  79  Oal.  •  178; 
People  V.  Smith,  112  Cal.  333.  Describing 
the  party  injured  by  several  aliases,  of 
T^hich  one  is  her  true  name,  is  suflScient: 
People  V.  De  Cleer,  60  Cal.  382.  So  giving 
the  name  by  which  the  party  injured  is 
commonly  known,  although  he  may  have 
another  name,  is  sufficient:  People  v.  Leong 
Quong,  60  Cal.  107.  So  charging  that  the 
property  was  stolen  from  "the  store  of  one 
S.  Loupe,"  when  the  store  was  known  as 
"Loupe's  store,"  and  belpnged  to  three  per- 
sons of  the  name  of  Loupe,  the  variance  is 
immaterial:  People  y.  Edwards,  59  Cal.  359. 
Charging  that  an  order  was  forged  by  use 
of  name  of  "Frank  Crusius,"  when  the  or- 
der was  in  fact  signed  "Frank  Crushes,"  is 
an  immaterial  variance:  People  v.  James, 
110  Cal.  155.  So  charging  the  name  "R.  S. 
Southerland"  when  the  true  name  of  the 
party  was  *'R.  G.  Southerland":  People  v. 
Smith,  103  Cal.  563.  The  question  whether 
"Toy  Fong,"  the  true  name  of  the  prosecu- 
trix, is  idem  sonans  wjith  "Choy  Fong,"  the 
name  given  in  the  indictment,  is  one  of  fact 
for  the  jury:  People  v.  Fick,  89  Cal.  144. 
An  indictment  for  robbery,  which  fails  to 


state  that  the  property  taken  was  the  prop- 
erty of  some  person  other  than  the  defend- 
ant, is  fatally  defective:  People  v.  Vice,  21 
Cal.  344.  If  stolen  property  belonged  to  a 
partnership,  the  indictment  should  state  the 
individual  names  of  the  partners;  if  it  be- 
longed to  a  corporation,  the  indictment 
should  state  the  corporate  name:  People  v. 
Bogart,  36  Cal.  245.  An  information  for 
grand  larceny,  which  describes  the  property 
stolen  as  belonging  to  the  estate  of  a  de- 
ceased person,  without  specifying  his  heirs 
or  legal  representatives,  is  sufficient:  People 
V.  Prather,  120  Cal.  660.  An  indictment 
for  forgery  need  not  necesbarily  charge 
that  the  banking-house  whose  bills  were 
forged  was  in  fact  an  incorporated  com- 
pany: People  V.  Ah  Sam,  41  Cal.  645.  So, 
in  an  indictment  for  arson  committed  with 
intent  to  defraud  an  insurance  company,  a 
variance  between  the  name  of  the  company 
as  charged  in  the  indictment  and  as  proved 
on  the  trial  is  no  ground  for  the  arrest  of 
the  judgment:  People  v.  Hughes,  29  Cal. 
257;  but  such  indictment  should  aver  that 
the  company  is  a  corporation,  if  such  lie 
the  fact,  or  that  it  is  a  partnership  com- 
posed of  certain  individuals,  naming  them, 
if  such  be  the  fact.  Mere  averment  of  a 
company  named  in  such  an  indictment 
amounts,  m  a  legal  sense,  to  an  entire  ab- 
sence of  any  averment  as  to  the  party  in- 
tended to  be  injured,  and  not  to  an  "erro- 
neous allegation"  as  to  such  party:  People 
V.  Schwartz,  32  Cal.  160. 


957.  Construction  of  words  used  in  indictment  or  information. 

Sec.  957.  The  words  used  in  an  indictmen't  or  information  are  construed  in 
their  usual  acceptance  in  common  language,  except  such  words  and  phrases  as 
are  defined  by  law,  which  are  construed  according  to  their  legal  meaning. 
[Amendment,  approved  April  9,  1880;  Amendmen'ts  1880,  13  (Ban.  ed.  159); 
took  effect  immediately.] 

Words   and  phrases   defined  by  law:  Cal.  238;  People  v.  Saviers,  14  Cal.  29;  Peo- 

See  ante,  eec.  7.  pie  v.  Cronin,  34  Cal.  191;  People  v.  Mur- 

Bule  of  construction:  See  People  v.  Lit-  phy,  39  Cal.  52;  People  y.  Phipps,  39  Cal. 

tlefield.  5  Cal.  355;  People  v.  Thompson,  4  32<>. 

958.  Words  used  in  a  statute  need  not  be  strictly  pursued. 

Sec.  958.  Words  used  in  a  statute  to  define  a  public  offense  need  not  be 
strictly  pursued  in  the  indictment  or  information,  but  other  words  conveying 
the  same  meaning  may  be  used.  [Amendment,  approved  April  9,  1880;  Amend- 
ments 1880, 13  (Ban.  ed.  159);  took  effect  immediately.] 
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Manner    of    charging    tihe    offense.—  Cronin,  84  Cal.  191;  People  y.  Martin,  32 

Where  the  acts  constituting  the  offense  are  Cal.  91;  People  v.  Burke,  34  Oal.  661;  Peo- 

«ufiiciently  stated  to  sriye  explicit  informa-  pie  v.  Lewis,  61  Cal.  3GG;  People  v.  De  la 

tion  of  the  offense  charged,  tne  indictment,  Cour  Soto,  63  Cal.  165;  People  v.  Patterson, 

though  it  may  be  liable  to  criticism  as  to  102  Cal.  239;  People  v.  Eozelle,  78  Cal.  84; 

form,  will    nevertheless   be   held   sufficient.  People  v.  Fowler,    88    Cal.  136;    People  v. 

even  if,  the  language  of  the  statute  be  not  Harrold,  84  Cal.  567;  People  v.  Mahlman, 

strictly  followed:  People  v.  Potter,  35  Cal.  82  Cal.   585;   People  v.  Frigerio,   107  Cal. 

110;    People  t.  Phipps,  39    Oal.    323.    As,  151.    But    where    the    particular    circuni- 

however,  a  long  line  of  decisions  has  estab-  stances  of  the  offense  are  necessary  to  con- 

iished  that  if  the,  offense  be  charged  in  the  stitute  a  complete    offense    they    must    be 

language  of  the  statute  it  is  sufficient,  that  stated:  People  v.  Neil,  91    Cal.  465.    And 

would  appear  to  be  the  better    and    safer  the   indictment   must   go   beyond   the   Ian- 

practice,  unless  the  circumstances  of  a  par-  gunge   of   the'  statute,  when    necessary   to 

ticular  case  furnish  a  reason  for  doing  oth-  clearly  show  to  defendant    the    nature    of 

erwise:  See  People  v.  Thompson,  4  Cal.  238;  the    offense    charged:  People  v.  McKenna, 

People  V.  Parsons,  6  Cal.  487;    People  v.  81  Cal.  158;    People  v.  Lee,  107  Cal.  477; 

Dolan,  9    Cal.  576;    People  v.  Murray,  10  People  v.  Ward,  110    Cal.  369;    see,  also, 

Cal.  309;    People  v.  McGuire,  26  Cal.  635;  note  to  sec.  959. 
People  V.  White,    34    Cal.    183;    People  v. 

I 

959.  Indictment  or  information^  when  sufficient. 

Sec.  959.  The  indictment  or  information  is  sufficient  if*it  can  be  understood 
therefrom: 

1.  That  it  is  entitled  in  a  court  having  authority  to  receive  it,  though  the 
name  of  the  court  be  not  stated; 

2.  If  an  indictment,  that  it  was  found  by  a  grand  jury  of  the  county  in  which 
the  court  was  held,  or  if  an  information,  that  it  was  subscribed  and  presented 
to  the  court  by  the  district  attorney  of  the  county  in  which  the  court  was  held; 

3.  That  the  defendant  is  named,  or,  if  his  name  cannot  be  discovered,  that 
he  is  described  by  a  fictitious  name,  with  a  statement  that  his  true  name  is  to 
the  jury  or  district  attorney,  as  the  case  may  be,  unknown; 

4.  That  the  offense  was  committed  at  some  place  within  the  jurisdiction  of 
the  court,  except  where  the  act,  though  done  without  the  local  jurisdiction  of 
the  county,  is  triable  therein; 

6.  That  the  offense  was  committed  at  some  time  prior  to  the  time  of  finding 
the  indictment  or  filing  of  the  infonnation; 

6.  That  thef  act  or  omission  charged  as  the  offense  is  clearly  and  distinctly 
set  forth  in  ordinary  and  concise  language,  without  repetition,  and  in  such 
a  manner  as  to  enable  a  person  of  common  understanding  to  know  what  is 
intended; 

7.  That  the  act  or  omission  charged  as  the  offense  is  stated  with  such  a  de- 
gree of  certainty  as  to  enable  the  court  to  pronounce  judgment  upon  a  con- 
viction, according  to  the  right  of  the  case.  [Amendment,  approved  April  9, 
1880;  Amendments  1880,  13  (Ban.  ed.  159);  took  effect  immediately.] 

Form   of   indictment   or   information:  Title  of  the  action:  Sec.  950,  note. 

See  sec.  951.  Finding  of  indictment:    Sec.    940,    and 

Signing  district  attorney's  name:  See  notes, 

in  note  to  sec.  949.  Presentation  of  indictment:    Sec.    944, 

Conclusion  of  indictment  or  informa-  note. 
tion:  Sec.  951,  note. 
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Information,  prosecution  by:  Sec.  809, 
Dote. 

Name  of  defendant:  Sees.  950,  note, 
953,  note. 

Junior  and  senior  are  no  part  of  a 
name,  and  the  omiseiou  or  insertion  of 
either  does  not  injure  an  indictment  or  in- 
formation: People  V.  Oliveria,  127  Cal.  370. 

Time,  averment  of:  Sec.  955,  note. 

Venue,    statement    of. — The    indictment 
mnst  allege  that  the  offense  was  committed 
within    the    county  in   which   it  is  found: 
People    V.  O'Neil,  48    Cal.  257;    People  v. 
Baker,  100  Cal.  188;  38  Am.  St.  Rep.  270. 
And  within  the  jurisdiction  of  the  particu- 
lar court,  if  its  jurisdiction  is  not  coexten- 
sive   with    the    county:    People    ▼.    Wong 
Wang,  92  Cal.  277.    Where  the  offense  con- 
sists of  a  transaction  occurring    partly  in 
one  county  and  partly  in-  another,  the  in- 
dictment should  show  that  fact:  People  v. 
Ah  Own,  39  Cal.  004.    In  an  indictment  for 
larceny,  the    venue    n|ay   be  laid    in  any 
county  into  which  the  stolen  property  may 
be  conveyed:  People  v.  Mellonv  40  Cal.  648; 
People  V.  Garcia,  25    Cal.    531;    People  v. 
Robles,    29    Cal.    421.    Where    the    offense 
charged  was  committed  on  a  vessel  on  the 
inland  waters  of  this  state,  the  indictment 
should  set  forth  all  the  facts  to  show  that 
the  court  has  jurisdiction:  People  v.  Dough- 
erty, 7  Cal.  395.    Where  it  is  charged  that 
the  offense  was  committed  within  a  certain 
city  and  county  which  are  within  the  juris- 
diction of  the  court,  the  venue  is  sufficient- 
ly stated:  People  v.  Lafuente,  6    Cal.  202; 
see  People  v.  Robinson,  17  Cal.  303.    It  is 
not    necessary  for  the    indictment    in    the 
state  courts  to  negative  the  jurisdiction  of 
the  federal  courts,  but  if  the  federal  courts 
have  exclusive   jurisdiction   it   is  a   matter 
of  defense    simply:    People  v.  Collins,   105 
Cal.  504;  People  v.  Fredericks,  106  Cal.  554. 
The  prosecution  must  prove  the  venue  as 
laid  in  the  indictment:  People  v.  Roach,  48 
Cal.  382.    Although  no  witness  testifies  in 
so  many  words  as  to  the  venue  of  a  crime, 
yet  if  the  whole  testimony  taken  together 
leaves  no  room  for  reasonable  doubt  on  that 
point  the  venue  is  sufficiently  proved:  Peo- 
ple V.  Manning,  48  Cal.  335;  see,  also.  Peo- 
ple V.  Williams,    18    Cal.    187;    People  v. 
Hodges,  27  Cal.  340.    See  People  v.  Lock- 
wing,  61  Cal.  380,  for  evidence  sufficient  to 
support  the  venue. 
Statement  of  acts  constituting  the  of- 


fense: See  sec.  950.  The  substantial  facta 
necessary  to  constitute  the  offense  must  be 
stated  with  such  reasonable  certainty  as  to 
enable  a  person  of  ordinary  understanding 
to  know  what  was  intended,  and  to  enable 
the  court  to  pronounce  judgment;  but  the 
facts  need  not  be  stated  with  the  particu- 
larity  required  at  common  law:  People  v. 
Dolan,  9  Cal.  576;  People  v.  Ah  Woo,  28 
Cal.  205;  People  v.  Rodriguez,  10  Cal.  50. 
The  indictment  is  sufficient  if  it  charges 
the  offense  in  the  language  of  the  statute: 
See  sec.  958,  note.  If  the  indictment  is  cer- 
tain as  to  the  person  and  offense  charged^ 
and  states  all  the  acts  necessary  to  consti- 
tute a  complete  offense,  it  contains  all  thai 
is  required:  People  v.  Murphy,  39  Cal.  52. 
If  in  the  charging  part  of  the  indictment 
language  capable  of  two  interpretations  is 
used,  only  one  of  which  imports  that  de- 
fendant is  guilty,  the  indictment  will  be 
held  insufficient:  People  v.  Williams,  35  Cal. 
671.  The  indictment  need  not  state  in 
terms  that  the  offense  charged  is  a  felony 
or  misdemeanor:  People  v.  War,  20  Cal. 
117.  If  the  facts  constituting  the  offense 
are  sufficiently  stated,  it  is  immaterial 
whether  the  legal  appellation  or  any  appel- 
lation of  the  offense  is  stated:  People  v. 
Phipps,  39  Cal.  326.  It  is  not  absolutely  es- 
sential that  the  term  "feloniously*'  be  used: 
People  ▼.  Olivera,  7  Cal.  403;  People  v.  Par- 
sons, 6  Cal.  487.  It  is  held  that  a  bare 
negative  qualification  need  not  be  averred 
in  an  indictment,  but  must  be  relied  on  as 
a  matter  of  defense  at  the  trial:  People  v. 
Nugent,  4  Cal.  341;  People  v.  Vanard,  6 
Cal.  562;  People  v.  Englidi,  30  Cal.  214. 
If  the  statute,  in  defining  an  offense,  enu- 
merates a  series  of  acts,  all  of  which,  when 
taken  together,'  constitute  the  offense,  all 
such  acts  may  be  charged  in  a  single  count: 
People  V.  Frank,  28  Cal.  507;  People  v. 
Murphy,  39  Cal.  52. 

Pleading  examination  before  commit- 
ting magistrate.— This  section  *'does  not 
re<iuire  nor  intimate  that  the  information 
shall  contain  any  averment  with  reference 
to  the  examination  of  defendant  before  a 
committing  magistrate":  People  v.  Shubrick, 
56  Cal.  565. 

Description  of  property  in  indictment: 
See  51  Am.  Dec.  232-235,  note. 

Conjunctiye  statement  proper.— Where 
the  act  constituting  the  offense  is  described 
in  the  statute  by  different  terms  stated  dia- 
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jnnctively,  it  is  well  described  in  the  indict- 
ment by  the  use  of  all  stated  conjunctively: 
People  V.  Ah  Woo,  28  Cal.  206;  People  v. 
Frank,  28  Col.  507;  People  v.  Hood.  6  Cal. 
230;  People  v.  Leyshon,  108  Cal.  440;  Peo- 
ple y.  Thompson,  111  Cal.  242.  And  if  not 
so  stated,  the  indictment  will  be  held  bad 
on  demurrer.  But  this  rule  has  no  applica- 
tion where  the  words  used  disjunctively  in 
the  statute  are  synonymous:  People  v.  Tom- 
linfton,  35  Cal.  503. 

Indictment  charged  in  language  of 
statute,  when  sufficient:  See  94  Am.  Dec. 
253-258,  note. 

Number  of  oounta  In  indictment.— A 
number  of  decisions  have  sustained  indict- 
ments containing  two  or  more  counts:  Peo- 
ple V.  Ferris,  56  Cal.  442;  People  v.  Tomlin- 
son,  35  Cal.  503;  People  v.  Thompson,  28 
Cal.  214;  People  v.  Shotwell,  27  Cal.  394; 
People  V.  Bailey,  23'  Cal.  577;  People  v. 
Connor,  17  Cal.  354;  People  v.  Bogart,  36 
Cal.  245;  People  v.  Ah  Sam,  41  Cal.  645; 
People  V.  Shepardson.  48  Cal.  189;  People 
T.  Davidson,  5  Cal.  133;  see  sec.  954. 

Joinder  of  two  or  more  offenses  in  in* 
dictment,  when  permissible:  See  58  Am. 
Dec.  238-250,  note. 

Election  between  counts  in  indictment, 
when  compelled:  See  92  Am.  Dec.  660-666, 
note. 

Abortion:  Sec.  274,  note;  1  Wharton's 
Precedents  of  Indictments,  220. 

Accessary  before  the  fact.— The  distinc- 
tion between  principals  and  accessaries  be- 
fore the  fact  has  been  abolished:  Sec.  30, 
note.  Cases  in  which  the  defendant  was 
indicted  as  accessary  before  the  fact  are: 
People  V.  Cryder,  6  Cal.  23;  People  v. 
Schwartz,  32  Cal.  160;  People  v.  Crenshaw, 
46  Cal.  05;  People  v.  Outeveras,  48  Cal.  10; 
People  V.  Shepardson,  48  Cal.  189;  People 
V.  Bearss,  10  Cal.  68;  People  v.  Campbell, 
40  Cal.  129. 

Accessary:  Sec.  30,  note.  An  indictment 
against  one  as  accessary  must  contain,  in 
addition  to  other  matters,  all  the  averments 
necessary  in  an  indictment  against  the 
principal:  People  v.  Thrall,  50  Cal.  415.  It 
is  sufficient  to  charge  accessary  with  hav- 
ing himself  committed  the  act;  but  if  the 
'  information  charges  facts  sufficient  to  con- 
stitute  defendant  such  accessary  at  com- 
mon law,  it  sufficiently  charges  him  under 
the  statute:  People  v.  Rozelle,  78  Cal.  84. 

Adultery:  Sec.  266,  potc. 


Altering  brands:  People  v.  Hall,  10  Cal. 
425. 

Arson:  Sec.  447,  note.  An  indictment 
charging  that  defendant  did  "burn,  or 
caused  to  be  burned,  a  certain  dwelling- 
house,"  is  bad,  because  the  charge  is  laid 
in  the  alternative:  People  v.  Hood,  6  Cnl. 
236.  But  see  People  v.  Myers,  20  Cal.  76. 
The  indictment  may  charge  the  ownership 
of  the  burned  property  to  be  in  a  tenant: 
People  V.  Wooley,  44  Cal.  494.  Or  it  may 
describe  it  as  the  property  of  the  owner, 
though  it  is  occupied  by  a  tenant:  People 
V.  Fisher,  51  Cal.  319;  1  Wharton's  Prece- 
dents of  Indictments,  361;  see,  also.  People 
V.  Schwartz,  32  Cal.  160. 

Assault:  Sec.  240,  note;  1  Wharton's 
Precedents  of  Indictments,  231-258. 

Assault  with  deadly  weapon:  Sec.  245» 
note.  The  indictment  should  charge  that 
the  weapon  used  was  deadly  or  state  such 
facts  as  necessarily  show  that  it  was 
deadly:  People  v.  Jacobs,  29  Cal.  579;  Peo- 
ple V.  Congleton,  44  Cal.  92.  An  avermont 
that  defendant  was  armed  with  a  deadly 
weapon  and  made  an  assault  will  not  sup- 
port a  judgment  for  a  felonious  assault: 
People  V.  Vierra,  52  Cal.  451 ;  see,  also.  Peo- 
ple V.  War,  20  Cal.  117;  and  People  v.  Vil- 
lariuo,  60  Cal.  228,  where  an  indictment 
was  held  good. 

A  demurrer  was  improperly  sustained  to 
an  information  charging  defendant  with 
having  committed  the  crime  as  "an  assault 
by  means  likely  to  produce  great  bodily  in- 
jury, to  wit,  with  a  brickbat  weighing 
about  fiv«  pounds":  People  v.  Fahey,  64 
Cal.  342.  So  a  demurrer  was  improperly 
sustained  to  an  indictment  for  throwing  a 
Chinaman  out  of  a  third-story  window: 
People  V.  Emmons,  61  Oal.  487. 

Assault  with  intent  to  commit  mur- 
der: Sec.  217,  note.  For  form  of  indict- 
ment which  was  held  sufficient,  see  People 
V.  Knglish.  30  Cal.  215^  and  People  v.  De 
Cloer,  60  Cal.  382.  See,  generally.  People 
V.  Wheeler,  65  Cal.  77;  People  v.  Marseiler, 
70  Cal.  98:  People  v.  Villarino,  6(5  Cal.  22S; 
People  V.  McFadden,  65  Cal.  415.  The  in- 
dictment need  not  charge  that  the  net  was 
done  unlawfully,  where  it  charges  that  tlie 
act  was  done  willfully  and  with  malice 
aforethought:  People  v.  Ah  Toon,  68  Cal. 
362.  Where  by  mistake  the  act  was  desip:- 
nated  as  "murder"  instead  of  "assault  with 
intent  to  commit  murder/'  the    defendant 
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yvas  Dot  allowed  to  take  advantage  of  the 
defect  after  verdict:  People  v.  Fine,  77  Cal. 
147.  A  charge  of  an  assault  with  a  deadly 
weapon  with  the  intent  to  commit  murder 
cloes  not  charge  two  offenses:  People  y. 
Beam,  GO  Cal.  394. 

Assault  with  intent  to  commit  rape: 
Sec.  220,  note;  People  v.  Girr,  53  Cal.  629; 
People  V.  Estrada,  53  Cal.  600;  People  v. 
O'Neil,  48  Cal.  2o7;  People  v.  Brown,  47 
Cal.  447. 

Big-amy:  Sec.  2S1,  note. 

Bribery:  Sec.  68,  note;  People  v.  Purley, 
2  Cal.  564.  Where  the  indictment  charged 
bribery,  but  did  not  contain  any  averment 
of  any  acts  bringing  the  alleged  conduct 
within  the  legal  meaning  of  bribery,  and 
did  not  state  the  particular  circumstances 
of  the  offense  charged,  it  was  held  insuffi- 
cient: People  V.  Ward,  110  Cal.  369.  In- 
dictment in  the  language  of  section  93  held 
sufficient:  People  v.  Squires,  99  Cal.  327. 
In  language  of  section  68:  People  y.  Edson, 
68  Cal.  549.  Insufficient  indictment  under 
section  165:  People  v.  TumbuU,  93  Oal.  630. 

Burglary:  Sec.  459,  note.  The  indict- 
ment should  charge  burglary  generally  and 
leave  the  degre<»  to  be  determined  by  the 
jury  if  the  plea  be  not  guilty,  or  by  the 
court  if  the  plea  be  guilty:  People  v.  Jeffer- 
son, 52  Cal.  452;  People  y.  Barnhart,  59 
Cal.  381;  People  v.  Smith,  86  Cal.  238. 
Charging  the  offense  in  the  language  of  the 
statute  is  sufficient:  People  v.  Lewis,  61  Cal. 
366,  367;  People  v.  Murray,  67  Cal.  103; 
People  v.  Rogers,  81  Cal.  209.  It  need  not 
state  the  value  of  the  property  which  de- 
fendant intended  to  steal:  People  v.  Ah  Ye, 
31  Cal.  451.  Nor  is  it  necessary  to  charge 
whose  goods  defendant  intended  to  steal,  or 
that  there  were  any  goods  in  the  house 
which  he  could  steal:  People  v.  Shaber,  32 
Cal.  36.  The  ownership  of  the  burglarized 
room  may  be  charged  to  be  in  one  who 
lodges  therein:  People  v.  St.  Clair,  38  Cal. 
136.  The  indictment  should  not  charge 
burglary  mixed  with  larceny.  The  larceny, 
if  it  has  been  committed,  should  be  made 
the  foundation  «of  a  separate  indictment: 
People  V.  Gamett,  29  Cal.  622;  see,  also, 
People  V.  Long,  43  Cal.  444.  Omissiop  of 
word  "feloniously"  is  not  ground  of  de- 
murrer: People  V.  Rogers,  81  Cal.  209.  An 
information  designating  the  building  as 
owned  by  a  particular  "company"  is  suffi- 
cient without  showing  by  further  allegation 


whether  the  company  is  a  corporation  or 
partnership:  People  v.  Henry,  77  Cal.  445. 
It  is  not  necessary  to  allege  that  the  store 
was  owned  by  the  persons  occupying  it:  Peo- 
ple Y.  Rogers,  81  Cal.  209.  While  it  is  not 
necessary  in  all  cases  to  allege  the  owner- 
ship of  the  property  entered,  yet  such  alle- 
gation is  necessary  where  it  constitutes  the 
entire  and  only  description  of  the  property 
entered:  People  y*  Parker,  91  Cal.  91. 

An  information  which  charges  a  defendant 
with  entering  a  dwelling-house  with  intent 
to  commit  grand  and  petit  larceny  charges 
but  one  offense:  People  v.  Hall,  94  Cal.  595w 
See,  also,  People  v.  Henry,  77  Oal.  445. 

Entry  with  intent  to  commit  "larceny" 
describes  no  offense:  People  v.  St.  Clair,  56 
Cal.  406.  So  charging  an  entry  with  intent 
to  commit  a  felony  is  insufficient:  People  y. 
Nelson,  58  Cal.  104. 

See  an  immaterial  variance  in  describing 
the  store  entered:  People  y.  Edwards,  59 
Cal.  360. 

Burning  insured  building:  Sec.  648, 
note;  People  v.  Hughes,  29  Cal.  257;  People 
V.  Schwartz,  32  Cal.  160. 

Conspiracy:  Sec.  182,  note;  2  Bishop^s 
Criminal  Procedure,  204-^6.  See  3  Am.  St. 
Rep.  480^82,  note. 

Counterfeiting:  Sec.  447,  note;  People  v. 
Stanton,  39  Cal.  698;  People  v.  Ah  Sam,  41 
Cal.  645;  1  Wharton's  Precedents  of  Indict- 
ments, 331-341. 

Crime  against  nature:  Sec.  286,  note. 
Charging  attempt  to  commit  with  the  per- 
son of  H.  G.  *'the  infamous  crime  against 
nature'*  is  good:  People  v.  Williams,  59  Cal. 
397. 

-  Embezzlement:  Sees.  503,  note,  967, 
note.  The  indictment  should  state  the 
description  of  the  property  embezzled  with 
the  same  particularity  as  is  required  in  an 
indictment  for  larceny:  People  v.  Cox,  40 
Cal.  275;  see,  also,  People  v.  Bailey,  23  Cal. 
577;  People  v.  Garcia,  25  Cal.  531;  Ex  parte 
Hedley,  31  Cal.  108;  People  v.  De  la  Guerra, 
31  Cal.  416;  People  v.  Hust,  49  Cal.  653; 
People  V.  Flores,  64  Cal.  426. 

Forgery:  Sees.  470,  note,  965.  To  consti- 
tute forgery,  the  forged  instrument  must  be 
one  which,  if  genuine,  may  injure  another-, 
and  the  indictment  should  show  that  such 
is  its  legal  character,  either  from  its  descrip- 
tion of  the  instrument  itself,  or  by  averment 
of  matter  aliunde  which  will  show  it  to  be 
of  that  character:  People  v.  Tomlinson,  35 
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Cal.  5C3;  see,  also.  People  v.  Frank,  28  Cal. 
507;  People  v.  Ah  Woo,  28  Cal.  205;  People 
V.  Ah  Sam,  41  Cal.  645;  1  Wharton's  Prece- 
denti)  of  Indictments,  266.  Forgery  is  a 
statutory  ofifense,  and  the  intent  to  defraud 
is  the  essential  element,  and  must  be  specifi* 
cally  alleged  in  the  information  to  sustain 
a  judgment  of  conviction  of  that  offense. 
It  is  not  sufficient  to  charge  that  the  defend- 
ant did  "unlawfully,  feloniously,  and  fraud- 
ulently make  and  forge"  the  instrument 
specified:  People  v.  Mitchell,  92  Cal.  590. 
It  is  also  necessary  that  the  information  al- 
lege that  at  the  time  when  the  defendant 
uttered  and  passed  the  check  he  knew  the 
same  to  be  false,  altered,  forged,  or  counter- 
feited: People  T.  Mitchell,  92  Cal.  590.  For 
a  sufficient  information  see  Ex  parte  Finley, 
66  Cal.  262.  It  is  not  necessary  to  allege  in 
the  information  specifically  that  the  defend- 
ant "falsely"  made  and  forged  the  instru- 
ment. The  word  "forged**  implies  false 
making  to  the  full  extent  as  if  it  were  ex- 
pressed: People  V.  Mitchell,  92  Cal.  590. 

Where  a  forged  will  appears  to  be  valid 
and  of  legal  efficacy  upon  its  face,  it  is  not 
necessary  to  an  indictment  for  the  forgery 
to  allege  matters  aliunde  to  show  in  what 
manner  the  person  alleged  to  have  been  in- 
jured could  be  affected  by  the  forgery,  nor 
the  fact  that  the  testator  had  property  to 
bequeath:  People  v.  Todd,  77  Cal.  464.  In 
a  criminal  prosecution  for  forging  certified 
decree  of  divorce  the  information  need  not 
aver  that  the  parties  to  the  divorce  pro- 
ceedings were  ever  married:  Ex  parte  Fin- 
ley,  66  Cal.  262.  For  a  case  of  an  indict- 
ment under  section  476,  see  People  v.  Ep- 
pinger,  105  Cal.  36. 

All  information  for  forgery  which  substan- 
tially conforms  to  the  statute  is  sufficient: 
People  V.  King,  125  Cal.  369. 

In  the  indictment  a  word  in  the  original 
was  copied  as  "shipped,"  but  in  the  original 
offered  in  evidence  the  word  was  spelled 
"shiped**;  held  an  immaterial  variance:  Peo- 
ple V.  Cummings,  57  Cal.  88. 

Charging  two  offenses  in  one  indict- 
ment.—An  information  charging  a  defend- 
ant with  the  crime  of  forgery  of  a  note,  and 
also  with  the  crime  of  passing  the  forged 
note,  GPtates  but  a  single  offense,  and  is  not 
demurrable  upon  the  ground  that  it  states 
two  offenses:  People  v.  Leyshon,  108  Cal. 
440.  For  other  cases  involving  the  question 
see  People  v.  Smith,  103  Cal.  563;  People  v. 


Mitchell,  92  Cal.  590;  People  v.  Harrold,  84 
Cal.  867. 

Oaming:  Sec.  330,  note;  People  v.  Saviers, 
14  Cal.  29. 

Gi*and  larceny.— Immaterial  departure 
from  statutory  form:  People  v.  O'Brien,  64 
Cal.  53. 

Larceny:  Sees.  484,  note,  967,  note.  An 
indictment  for  larceny  which  charges  the 
stealing  of  several  articles  of  property,  and 
states  the  value  of  all  in  the  aggregate, 
but  does  not  give  the  value  of  each  article 
by  itself,  contains  a  sufficient  averment  of 
the  value  of  the  stolen  property:  People  v. 
Robles,  34  Cal.  591;  People  v.  Green,  15  Cal. 
512.  The  indictment  should  state  the 
ownership  of  the  stolen  property:  People  v. 
Hughes,  41  Cal.  234;  People  v.  Bogart,  36 
Cal.  245;  and  allege  the  ownership  as  of 
the  d|iy  when  the  offense  was  committed: 
People  V.  Lewis,  64  Cal.  404.  It  will  not  be 
held  defective  because  in  one  count  it 
charges  the  stolen  goods  to  be  the  property 
of  A,  and  in  another  count  states  the  same 
goods  to  be  the  property  of  B:  People  v. 
Connor,  17  Cal.  354.  Where  the  larceny 
charged  is  of  that  class  of  property  the 
stealing  of  which  is  grand  larceny,  without 
regard  to  its  value,  no  averment  of  the 
value  is  necessary:  People  v.  Townsley,  39 
Cal.  405.  Under  an  indictment  for  robbery, 
the  jury  may  find  the  defendant  guilty  of 
the  crime  of  larceny:  People  v.  Jones,  fS 
Cal.  58;  see,  also.  People  v.  Jim  Ti,  32  Cal. 
60;  People  v.  Smith,  15  Cal.  408;  People- 
V.  Jersey,  18  Cal.  337;  People  v.  Brown,  27 
Cal.  500;  People  v.  Linn,  23  Cal.  150;  Peo- 
ple V.  Strong,  46  Cal.  302;  1  Wharton's 
Precedents  of  Indictments,  381-399.  An  in-^ 
dictment  for  larceny  w^hich  is  capable  in  the 
charging  part  of  two  interpretations  without 
doing  violence  to  its  terms  is  bad:  People 
V.  Williams,  35  Cal.  671. 

There  is  no  such  offense  as  "larcey,"  nor 
does  the  rule  of  idem  sonans  apply:  People 
V.  St.  Clair,  56  Cal.  406. 

For  other  informations  held  sufficient, 
see  People  v.  Stanford,  64  Oal.  27;  also 
People  V.  Nelson,  56  Cal.  77. 

Libel:  Sees.  248,  note,  964,  note. 

Hanslaughter:  Sec.  192,  note;  People  v. 
Miller,  12  Cal.  291;  1  Wharton's  Precedents 
of  Indictments,  129-152;  see  post,  "Mur- 
der." 

Mayhem:  Sec.  203,  note;  People  v.  Golden, 
62  Cal.  542. 
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Misconduct  in  office  by  new  city  hall 
commissioners.  Indictment  defective  for 
not  charging  that  the  act  complained  of  was 
done  by  defendants  as  a  "board,"  and  in 
not  giving  the  name  of  the  party  with 
whom  the  improper  contract  was  made: 
People  V.  Kalloch,  60  Cal.  113. 

Murder:  Sec.  187,  note.  For  form  of  in- 
dictment which  was  held  sufficient,  see 
People  V.  King,  27  Cal.  507;  87  Am.  Dec. 
95.  In  that  case  it  was  held  that  in  an 
indictment  for  murder  it  is  not  necessary 
to  aver  the  means  by  which  the  homicide 
was  committed,  or  the  nature  and  extent 
of  the  wound,  or  the  part  of  the  body  upon 
which  it  was  inflicted.  Nor  should  the  de* 
gree  of  the  murder  be  stated;  but  if  it  is 
stated,  the  indictment  is  not  for  that  reason 
vitiated.  The  statement  of  the  degree  may 
be  treated  as  surplusage:  People  v.  King, 
27  Cal.  507;  87  Am.  Dec.  95;  People  v. 
Xichol,  34  Cal.  211;  People  v.  Dolan,  9  Cal. 
576;  People  v.  Vance,  21  Oal.  400.  An  in- 
dictment charging  that  defendant  on  the 
day  named  "did  feloniously  and  unlawfully, 
and  of  their  malice  aforethought,  kill  and 
murder  one"  J.  R.,  contrary,  etc.,  is  good: 
People  V.  Alviso,  55  Cal.  230.  So  is  one 
cliarging  the  offense  in  the  language  of  the 
statute:  People  v.  De  la  Cour  Soto,  64  Cal. 
165;  People  v.  Hyndam,  99  Cal.  1.  The  in- 
dictment is  sufBcient  if  a  person  of  ordinary 
intelligence  can  understand  from  it  that  un- 
der such  circumstances  as  showed  a  felo- 
nious intent  a  mortal  wound  was  inflicted  by 
the  defendant  upon  the  deceased,  of  which 
wound  deceased  died  within  a  year  and  a 
day  from  its  infliction:  People  v.  Dolan,  9 
Cal.  576;  People  v.  Cronin,  34  Cal,  191; 
People  V.  Martin,  47  Oal.  101.  That  it  is 
not  necessary  to  set  forth  and  describe  the 
weapons  used,  or  the  wound  inflicted,  see 
People  V.  Hong  Ah  Duck,  61  Cal.  387;  Peo- 
ple V.  King,  27  Cal.  511;  87  Am.  Dec.  95; 
People  V.  Cronin,  34  Cal.  191;  People  v. 
Martin,  47  Cal.  101.  It  is  not  necessary 
that  the  indictment  should  specifically  aver 
that  the  killing  was  "willful,  deliberate,  and 
premeditated":  People  v.  Murray,  10  Cal. 
309.  ^falice  aforethought  is  a  necessary  in- 
gredient in  the  crime  of  murder,  and  should, 
therefore,  be  alleged  in  the  indictment: 
People  V.  Urias,  12  Cal.  325;  People  v. 
Bonilla,  38  Cal.  699.  But  this  term  may  be 
omitted,  provided  terms  are  employed  which 
in  their  import    are    equivalent:  People  v. 


Vance,  21  Cal.  400.  See  People  v.  Schmidt, 
63  Oal.  28,  where  words  of  equivalent  im- 
port were  not  used.  If  the  indictment  is 
certain  as  to  the  person  and  offense  charged, 
and  states  all  the  acts  necessary  to  consti- 
tute a  complete  offense,  it  is  sufficient: 
People  V.  Murphy,  39  Cal.  52;  see,  also.  Peo- 
ple V.  Steventon,  9  Cal.  273;  People  v. 
Thompson,  4  Cal.  238;  People  v.  Aro,  6 
Cal.  207;  65  Am,  Dec.  503;  People  v.  Wal- 
lace, 9  Cal.  30;  People  v.  Lloyd,  9  Cal.  54; 
People  V.  Judd,  10  Cal.  313;  People  v. 
Ybarra,  17  Cal.  166;  People  v.  Sanford,  43 
Cal.  29;  People  v.  Valencia,  43  Cal.  552; 
People  V.  Weaver,  47  Cal.  106;  People  v. 
Alibez,  49  Cal.  452;  People  v.  Davis,  73  Cal. 
35.1. 

Office:  See  ''Misconduct  in  Office,"  supra. 

PerJur7.--Subomation  of  perjury:  Sees. 
118,  note,  127,  note,  966,  note.  An  indict- 
ment for  perjury,  charging  that  the  ac- 
cused, in  a  certain  proceeding,  describing  it, 
"did  willfully,  corruptly,  and  falsely  swear," 
etc.,  but  not  alleging  that  the  perjury  was 
committed  ••feloniously,"  is  nevertheless  suf- 
ficient: People  V.  Parsons,  6  Cal.  487.  See, 
also.  People  v.  Perazzo,  64  Cal.  106;  People 
V.  Kelly,  59  Cal.  372;  People  v.  Barry,  63 
Cal.  62.  Attempt  to  suborn  perjury  is  no 
offense:  People  v.  Thomas,  63  Cal.  482. 

Bape  and  incest,  joinder  of  charge  of,  in 
indictment:  See  41  Am.  Rep.  249,  250,  note. 

Bape:  Sec.  261,  note.  An  indictment 
which  charged  that  defendant  "did  un- 
lawfully and  feloniously  have  carnal  knowl- 
edge of  a  certain  female  child,  named  , 

she,  the    said  ,  then    being    under    ten 

years  of  age,  to  wit,  of  the  age  of  nine  years 
and  upward,"  is  suflScient:  People  v.  Mills, 
17  Cal.  276.  Charging  an  attempt  to  com- 
mit rape,  without  specifying  under  which 
one  of  the  circumstances  constituting  rape, 
is  nevertheless  sufficient:  People  v.  Burns, 
63  Cal.  614.  The  indictment  need  not  allege 
that  the  person  upon  whom  the  outrage  was 
committed  was  not  the  wife  of  defendant; 
People  V.  Estrada,  53  Cal.  600.  Nor  need 
the  age  of  the  defendant  be  stated:  People 
V.  Ah  Yek,«29  Cal.  575.  If  the  indictment 
follows  the  language  of  the  statute,  it  is 
sufficient:  People  v.  Burke,  34  Cal.  661.* 
See,  also.  People  v.  Tyler,  35  Cal.  553. 

Receiving  stolen  property:  Sec.  496, 
note;  People  v.  Montejo,  18  Cal.  38;  People 
V.  Hawkins,  34  Cal.  181;  People  v.  Avila, 
43  Cal.  106. 
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Biot:  Sec.  40^,  note. 

Bobbery:  Sec.  211,  note.  If  the  indict- 
ment fails  to  allege  that  the  property  taken 
was  the  property  of  some  person  other  than 
defendant,  it  is  fatally  defective:  People  v. 
Vice,  21  Oal.  344.  The  indictment  is  not 
bad  because  it  charges  that  the  property 
was  forcibly  and  violently  taken  from  one 
person  and  against  his  will,  and  that  an- 
other person  was  the  owner  of  it,  though  it 
does  not  allege  that  it  was  taken  against 
the  will  of  the  owner:  People  v.  Shuler,  28 
Cal.  490;  People  v.  Riley,  75  Cal.  98.  See, 
also.  People  v.  Ah  Sing,  95  Cal.  654.  The 
indictment  should  state  that  the  property 
was  taken  from  the  person  of  another.  To 
allege  that  it  was  taken  from  ''another  per- 


son" is 


not  sufficient:  People  v.  Beck,  21 
Cal.  385.  See,  also,  People  v.  Jones,  53  Oal. 
58;  People  v.  Nelson,  56  Cal»  77;  People  v. 
Boyle.  64  Oal.  153;  People  v.  Hicks,  06  Oal. 
103;  People  v.  Chuey  Ying  Git,  100  Cal. 
437.  An  information  in  the  language  of  the 
statute  is  suflScient:  People  v.  Colburn,  105 
Cal.  648. 

Seduction:  Sec.  266,  note;  People  v. 
Roderigas,  49  Cal.  9. 

Selling  land  twice:  Sec.  553,  note;  Peo- 
ple V.  Garnett,  35  Oal.  470;  95  Am.  Dec.  125. 

Violclting  sepulture. —  An  '  indictment 
charging  the  defendant  with  the  crime  of 
••violating  sepulture,"  stating  the  facts,  is 
sufficient:  People  v.  Dalton,  58  Oal.  226. 


960.  Not  insufficient  for  defect  of  form  not  tending  to  prejudice  defendant. 

Sec.  960.  No  indictment  or  information  is  insufficient,  nor  can  the  trial, 
judgmt^nt,  or  other  proceeding  thereon  be  affected  by  reason  of  any  defect  or  im- 
perfection in  matter  of  form  which  does  not  tend  to  the  prejudice  of  a  substan- 
tial right  of  the  defendant  upon  its  merits.  [Amendment,  approved  April  9, 
ISSO;  Amendments  1880, 14  (Ban.  ed.  159);  took  effect  immediately.] 

Eormal  defect  Insufficient.— Where  the      used  need  not  be  set  forth,  nor  the  wound 


district  attorney  signed  the  indictment  offi* 
cially,  but  did  not  specify  the  county  of 
>vhich  he  was  district  attorney,  the  defect 
was  held  immaterial:  People  v.  Ashnauer,  47 
Cal.  08;  see,  also,  People  t.  Dick,  37  Cal. 
277;  People  v.  Dalton,  58  Cal.  226.  The 
omission  in  an  indictment  of  the  initial  letter 
of  the  defendant's  middle  name  cannot  pre- 
judice: People  V.  Ferris,  56  Cal.  442.  The 
above  section  was  cited  to  support  the  ruling 
that  in  information  for  murder  the  weapons 


described,  in  People  v.  Hong  Ah  Duck,  61 
Cal.  387.  So,  also,  in  oTerruling  an  objec- 
tion to  an  indictment  for  grand  larceny,  in 
which  the  concluding  words  of  the  statutory 
form  had  been  misplaced:  People  v.  O'Brien, 
64  Oal.  53.  See,  also,  People  t.  Bryon,  106 
Cal.  675;  People  v.  Prather,  120  Cal.  660. 
Indictment  for  selling  liquors:  See  Ex  parte 
Mansfield,  106  Cal.  405;  for  rape:  See  Peo- 
ple V.  Mesa,  93  Cal.  580;  for  abduction:  See 
People  V.  Fowler,  88  Cal.  136. 


961.  Presumptions  of  law^  etc.,  need  not  be  stated. 

Sec.  961.  Neither  presumptions  of  law,  nor  matters  of  which  judicial  notice 
is  taken,  need  be  stated  in  an  indictment  or  information.  [Amendment,  ap- 
proved April  9,  1880;  Amendments  1880,  14  (Ban.  ed.  160);  took  effect  imme- 
diately.] 

962.  Judgments,  etc.,  how  pleaded. 

Sec.  962.  In  pleading  a  judgment  or  other  determination  of  or  proceeding 
before  a  court  or  officer  of  special  jurisdiction,  it  is  not  necessary  to  state  the 
facts  constituting  jurisdiction;  but  the  judgment  (fr  determination  may  be  stated 
as  given  or  made,  or  the  proceedings  had.  The  facts  constituting  jurisdiction, 
however,  must  be  established  on  the  trial. 

963.  Private  statutes,  how  pleaded. 

Sec.  963.     In  pleading  a  private  statute,  or  a  right  derived  therefrom,  it  is 
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sufficient  to  refer  to  the  statute  by  its  title  and  the  day  of  its  passage,  and  the 
court  must  thereupon  take  judicial  notice  thereof. 

Bedting  private  statutes.— At  the  com-  by  describins:  it  as  a  certain  numbered  or- 

mon  law  a  private  or  other  statute,  of  which  dinance  of  the  city,  without  referring  to  it 

the  courts  did  not  judiciaUy  know,  must  be  by  its  title,  or  the  date   of   its  passage,  or 

recited  in  an  indictment  founded  upon  it:  setting    it    out,   or    giving  its    substance i 

Bishop  on  Statutory  Crimes,  sees.  396,  405,  Tulare  v.  Hevren,  126  C?al.  226.    Pleading 

400;  1  Bishop*s  Criminal  Procedure,  sec.  609.  an  ordinance  in  a  municipal  court:  See  Ex 

An  ordinance  is  not  sufficiently  pleaded  parte  Davis,  115  Cal.  445. 

861.  Pleading  for  libel. 

Sec.  964.  An  indictment  or  information  for  libel  need  not  set  forth  any 
extrinsic  facts  for  the  purpose  of  showing  the  application  to  the  party  libeled  of 
the  defamatory  matter  on  which  the  indictment  or  information  is  founded;  but 
it  is  sufficient  to  state  generally  that  the  same  was  published  concerning  him^ 
and  the  fact  that  it  was  so  published  must  be  established  on  the  trial.  [Amend- 
ment, approved  April  9,  1880;  Amendments  1880,  14  (Ban.  ed.  160);  took  effect 
immediately.] 

See  sec.  248,  note. 

965.  Pleading  for  forgery,  where  instnunent  destroyed  or  withheld  by  defend- 
ant. 

Sec.  965.  When  an  instrument  which  is  the  subject  of  an  indictment  or  in- 
formation for  forgery  has  been  destroyed  or  withheld  by  the  act  or  the  procure- 
ment of  the  defendant,  and  the  fact  of  such  destruction  or  withholding  is  al- 
leged in  the  indictment  or  information,  and  established  on  the  trial,  the  mis- 
description of  the  instrument  is  immaterial.  [Amendment,  approved  April  9, 
1880;  Amendments,  1880,  14  (Ban.  ed.  160);  took  effect  immediately.] 

See  sec.  959,  in  note,  and  sec.  470,  note. 

966.  Pleading  for  perjury  or  subornation  of  perjury. 

Sec.  966.  In  an  indictment  or  information  for  perjury  or  subornation  of 
perjury,  it  is  sufficient  to  set  forth  the  substance  of  the  controversy  or  matter 
in  respect  to  which  the  offense  was  committed,  and  in  what  court  and  before 
whom  the  oath  alleged  to  be  falso  was  taken,  and  that  the  court,  or  the  person 
before  whom  it  was  taken,  had  authority  to  administer  it,  with  proper  allega- 
tions of  the  falsity  of  the  matter  on  which  the  perjury  is  assigned;  but  the  in- 
dictment or  information  need  not  set  forth  the  pleadings,  record,  or  proceedings 
with  which  the  oath  is  connected,  nor  the  commission  or  authority  of  the  court 
or  person  before  whom  the  perjury  was  committed.  [Amendment,  approved 
April  9,  1880;  Amendments  1880, 14  (Ban.  ed.  160);  took  effect  immediately.] 

See  sees.  959,  in  note,  118  and  note,  127      See  People  v.  Kelly,  59  Cal.  372;  People  v. 
and  note.  ^  Ah  Bean,  77  Cal.  12;  People  ▼.  Dunlap,  120 

Information  or  indictment  for  perjury:      Cal.  72. 

967.  Pleading  for  larceny  or  embezzlement. 

Sec.  967.  In  an  indictment  or  information  for  the  larceny  or  embezzlement 
of  money,  bank  notes,  certificates  of  stock,  or  valuable  securities,  or  for  a  con- 
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spiracy  to  cheat  or  defraud  a  person  of  any  such  property,  it  is  sufl&cient  to 
aJloge  the  larceny  or  embezzlement,  or  the  conspiracy  to  cheat  and  defraud,  to 
be  of  money,  bank  notes,  certificates  of  stock,  or  valuable  securities,  without 
specifying  the  coin,  number,  denomination,  or  kind  thereof.  [Amendment,  ap- 
proved April  9,  1880;  Amendments  1880,  15  (Ban.  ed.  IGO);  took  effect  imme- 
diately.] 

See  sees.  950,  notes,  481,  note,  603,  note;  Sufficient  information:  See  People  v. 
People  V.  Gox,  40  Cal,  275;  People  v.  Nelson,  Flores,  64  Cal.  426;  People  v.  De  Carlo,  124 
56  Cal.  77;  People  v.  Cobler,  108  Cal.  533.      Cal.   462. 

968.  Pleading  for  selling,  etc.,  lewd  and  obscene  books. 

Sec.  968.  An  indictment  or  information  for  exhibiting,  publishing,  pas&ing. 
Belling,  or  offering  to  sell,  or  having  in  possession,  with  such  intent,  any  lewd 
or  obscene  book,  pamphlet,  picture,  print,  card,  paper,  or  writing,  need  not  set 
forth  any  portion  of  the  language  used  or  figures  shown  upon  such  book,  pam- 
phlet, picture,  print,  card,  paper,  or  writing;  but  it  is  sufficient  to  state  gen- 
erally the  fact  of  the  lewdness  or  obscenity  thereof.  [Amendment,  approved 
April  9,  1880;  Amendments  1880,  15  (Ban.  ed.  160);  took  effect  immediately.] 

See  sees.  666,  note,  and  667,  and  note. 

869.  Previous  conviction  of  another  offense. 

Sec.  969.  In  charging  in  an  indictment  or  information  the  fact  of  a  previous 
conviction  of  a  felony,  or  of  an  attempt  to  commit  an  offense  which,  if  per- 
petrated, would  have  been  a  felony,  or  of  petit  larceny,  it  is  sufficient  to  state, 
"That  the  defendant,  before  the  commission  of  the  offense  charged  in  this  in- 
dictment or  information,  was  in  (giving  the  title  of  the  court  in  which  the 
conviction  was  had)  convicted  of  a  felony  (or  attempt,  etc.,  or  of  petit  larceny).^' 
If  more  than  one  previous  conviction  is  charged,  the  date  of  the  judgment  upon 
each  conviction  must  be  stated,  but  not  more  than  two  previous  convictions  must 
Jbe  charged  in  any  one  indictment  or  information.  [Commissioners^  Amend- 
ment, approved  March  16,  1901;  took  effect  July  1,  1901.] 

Commissioners'  note.— "This  is  the  sec-  (Ran.  ed.    160);    cook  effect    immediately, 

tion  as  it  existed  prior  to  its  repeal  in  1880.  The  effect  of    the    repeal  is    considered  in 

It  is  believed  that  no  good  reason  for  such  People    v.    Boyle,    64   Cal.    153;    People  v. 

repeal  existed."  Lewis,  64  Cal.  401;  People  v.  King,  64  Cal. 

The   original  section   was  repealed  by  338. 
act  of  April  9,  1880;  Amendments  1880,  15 

970.  Indictment  against  several,  one  or  more  may  be  acquitted. 

Sec.  970.  Upon  an  indictment  or  information  against  several  defendants, 
any  one  or  more  may  be  convicted  or  acquitted.  [Amendment,  approved  April 
9,  1880;  Amendments  1880,  15  (Ban.  ed.  IGl);  took  effect  immediately.] 

Presumption  of  defendant's  innocence.  of  one  docs  not  raise  the  presumption  that 
If  two  persons  be  jointly  or  severally  in-  the  other  is  innocent:  People  v.  Johnson,  47 
dieted  for  the  same  offense,  the  convictioQ      Cal.  122. 

971.  Distinction  between  accessary  before  the  fact  and  principal  abrogated. 

Sec.  971.     The  distinction  between  an  accessary  before  the  fact  and  a  princi- 
pal, and  principals  in  the  first  and  second  degree,  in  cases  of  felony,  is  abro- 
Penal  Code— 23  353 
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gated;  and  all  persons  concerned  in  the  commission  of  a  felony,  whether  they 
directly  commit  the  act  constituting  the  offense,  or  aid  and  abet  in  its  commis- 
sion, though  not  present,  shall  hereafter  be  prosecuted,  tried,  and  punished  as 
j)rincipals,  and  no  other  facts  need  be  alleged  in  any  indictment  or  information 
against  soich  an  accessary  than  are  required  in  an  indictment  or  information 
against  his  principal.  [Amendment,  approved  April  9,  1880;  Amendments 
1880,  15  (Ban.  ed.  161);  took  effect  immediately.] 

See  applications  of  this  section  in  Peo-  See  51  Am.  Dec.  373-376,  note;  13  Am.  Rep. 

pie  V.  Rozelle,  78  Cal.  84;  People  v.  Weber,  177,  note. 

66  Cal.  391;  People  v.  Dole,  122  Cal.  486;  Accessary    before    fact.— A    disjunctiye 

People  V.  Compton,  123  Gal.  403.  instruction    that    an     accessary    may    be 

Principals:  Sec.  31,  note.  charged  as  a  principal,  if  he  aids  or  abets 

Accessaries:  Sees.  32,  note,  959  in  note,  in  tbe  commission    of   the    felony,  is  erro- 

Aiding  and  abetting  crime,  what  is:  neous:  People  y.  Compton,  123  Cal.  403. 

972.  Accessary  may  be  indicted  and  tried  though  principal  has  not  been. 

Sec.  972.  An  accessary  to  the  commission  of  a  felony  may  be  prosecuted, 
tried,  and  punished,  though  the  principal  may  be  neither  prosecuted  nor  tried, 
and  though  the  principal  may  have  been  acquitted.  [Amendment,  approved 
April  9,  1880;  Amendments  1880,  15  (Ban.  ed.  161);  took  effect  immediately.] 

Principals:  Sec.  31,  note.  The  death  of  the  principal  before  in- 

Accessaries:  Sees.  32,  note,  959,  in  note,  dictment  is  no  obstacle  to  the  prosecntion 

Under  the  common  law    the    principal  of  one  charged  with  aiding  and  abetting  an 

felon  must  be  convicted  before  an  accessary  officer,  clerk,  or  agent  of  a  national  bank 

can  be    found    eruilty:    Buck  y.    Common-  to  embezzle    the    funds    thereof:  Gallot  v. 

wealth,  107  Pa.  St.  486;  Ogden  v.  State,  78  United  States,  67  Fed.  Rep.  446. 

Am.  Dec.  754. 


TITLE   VI. 

OF  PLEADINGS  AND  PROCEEDINGS  AFTER  INDICTMENT  AND 
BEFORE  THE  COMMENCEMENT  OF  THE  TRIAL. 

Chapter  I.  Of  the  Arraignment  of  the  Defendant 976 

II.  Setting  Aside  the  Indictment 995 

III.  Demurrer 1002 

IV.  Plea 1016 

V.  Transmission  of  Certain  Indictments  from  the  County  Court 

to  the  District  Court  or  Municipal  Criminal  Court  of  San 

Francisco.    [Repealed.] 1028 

VI.     EemoYal  of  the  Action  Before  Trial 1033 

VII.     The  Mode  of  Trial 1041 

VIII.     Formation  of  the  Trial  Jury  and  the  Calendar  of  Issues  for 

Trial 1046 

IX.    Postponement  of  the  Trial 1052 
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CHAPTER  I. 

OP  THE  ARRAIGNMENT  OF  THE  DEPENDANT. 

Sec.  976.  Defendant  must  be  arraigned  in  the  court  where  indictment  is  filed  or  trans- 
ferred. 

Sec.  977.    Defendant,  when  to  be  present  at  arraignment. 

Sec.  978.    If  in  custody,  to  be  brought  before  court. 

Sec.  979.    If  discharged  on  bail,  bench-warrant  to  issue. 

Sec.  980.    Bench-warrant,  by  whom  and  how  issued. 

Sec.  981.    Form  of  bench-warrant. 

Sec.  982.    Directions  in  the  bench-warrant. 

Sec.  983.    Bench-warrant,  how  seryed. 

Sec.  984.    Proceeding  on  giving  bail  in  another  county. 

Sec.  985.  Ordering  defendant  into  custody  or  increasing  bail  when  indictment  is  for 
felony. 

Sec.  986.  Defendant,  if  present  when  order  made,  to  be  committed;  if  not,  bench- 
warrant  to  issue. 

Sec.  987.    Kight  to  counsel  on  arraignment. 

Sec.  988.    Arraignment,  how  made. 

Sec.  989.    Proceedings  on  arraignment,  when  defendant  is  not  indicted  by  his  true  name. 

Sec.  990.    Time  allowed,  and  how  defendant  may  answer  on  arraignment. 

976.  Defendant  mnst  be  arraigned  in  the  court  where  indictment  is  filed  or 
transferred. 

Sec.  976.  When  the  indictment  or  information  is  filed,  the  defendant  mnsit 
be  arraigned  thereon  before  the  court  in  which  it  is  filed,  unless  the  cause  is 
transferred  to  some  other  county  for  trial.  [Amendment,  approved  April  9, 
1880;  Amendments  1880,  15  (Ban.  ed.  161);  took  effect  immediately.] 

The  amendments  of  April  9,  1880»  in  this  See  constmctlon  of  this  section  in  de- 
chapter  simply  conform  the  sections  to  the  termining    that    superior    courts    have  not 
proceeding  by  information.  jurisdiction  of  cases  of    petit  larceny:  Ex 
Arraigrnment:  Sec.  988,  note.  parte  Wallingford,  60  Cal.   103,   105.    See, 
Change  of  venue:  Sec.  1033,  note.  too,  Green  v.  Superior  Court,  78  Cal.  556. 

977.  Defendant,  when  to  be  present  at  arraignment. 

Sec.  977.  If  the  indictment  or  information  be  for  a  felony,  the  defendant 
must  be  personally  present;  but  if  for  a  misdemeanor,  he  may  appear  upon  tho 
arraignment  by  counsel.  [Amendment,  approved  April  9,  1880;  Amendments 
1880,  16  (Ban.  ed.  161);  took  effect  immediately.] 

The  defendant  in  a  charge  of  misde-  Flea  by  attorney:  Sec.  1016,  note, 

meanor  is  not  required    to    be    personally  Personal  attendance  at  trial:  Sec.  1043, 

present  at  the  trial:  People  v.  Budd,  57  Cal.  note. 

349.  Trial    in    absence    of    defendant:  Sec. 

Arraignment:  Sec.  988,  note.  1181,  note. 

Plea  by  defendant:  Sec.  1016,  note. 

978.  If  in  custody,  to  be  brought  before  court. 

Sec.  978.     Wlien  his  personal  appearance  is  necessary,  if  he  is  in  custody,  tho 

court  may  direct,  and  the  officer  in  whose  custody  he  is  must  bring  him  before 

it  to  be  arraigned. 
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Personal     attendance.—  In     all     cases  1043,  note.    A  failure  to  appear  at  the  trial, 

amounting  to  a  felony,  the  defendant  must  when  the  charge  is  a  misdemeanor,  either  in 

appear  and  plead    in    person,  and  must  be  perspn  or  by  counsel,  does  not  authorize  the 

personally  present  at  the  trial:  Sees.  1016,  court  to  declare  the    bond    given  for  such 

note,  1043,  note.    If  for  a  misdemeanor  he  appearance    forfeited:    People  v.  Ebner,  23 

may  plead    by  counsel,  and    the   trial  may  Cal.  158;  People  v.  Budd,  57  Cal.  349. 
proceed    in    his    absence:  Sees.  1016,    note, 

979.  If  discharged  on  bail,  bench-warrant  to  issne. 

Sec.  979.  If  the  defendant  has  been  discharged  on  bail,  or  has  deposited 
money  instead  thereof,  and  do  not  appear  to  be  arraigned  when  his  personal 
attendance  is  necessary,  the  court,  in  addition  to  the  forfeiture  of  the  under- 
taking of  bail  or  of  the  money  deposited,  may  direct  the  clerk  to  issue  a  bench- 
warrant  for  his  arrest. 

980.  Bench-warrant,  by  whom  and  how  issued. 

Sec.  980.  The  clerk,  on  the  application  of  the  district  atix>mey,  may,  at  any 
time  after  the  order,  whether  the  court  is  sitting  or  not,  issue  a  bench-warrant 
to  one  or  more  counties. 

981.  Form  of  bench-warrant. 

Sec.  981.     The  bench-warrant  upon  the  indictment  or  information  must,  if 

the  oflEense  is  a  felony,  be  substantially  in  the  following  form:  County  of . 

The  people  of  the  state  of  California  to  any  sheriff,  constable,  marshal,  or 
policeman  in  this  state:  An  indictment  having  been  found  (or  information  filed) 

on  the ' day  of ^  A.  D.  eighteen ^  in  the  superior  court  of  the  county 

of  • ,  charging  C  D  with  the  crime  of (designating  it  generally);  you 

are  therefore  commanded  fortliwith  to  arrest  the  above-named  C  D,  and  bring 
him  before  that  court  (or  if  the  indictment  and  information  has  been  sent  to 
another  court,  then  before  that  court,  naming  it),  to  answer  said  indictment  (or 
information),  or  if  the  court  be  not  in  session,  that  you  deliver  him  into  the 
custody  of  the  sheriff  of  the  county  of .  I 

Given  under  my  hand,  with  the  seal  of  said  court  affixed,  this  • day  of 

,  A.  D. . 

By  order  of  said  court. 

[Seal]  E  F,  Clerk. 

[Amendment,  approved  April  9,  1880;  Amendments  1880,  16  (Ban.  ed.  161); 
took  effect  immediately.] 

982.  Directions  in  the  bench-warrant. 

Sec.  982.  The  defendant,  when  arrested  under  a  warrant  for  an  offense  not 
bailable,  must  be  held  in  custody  by  the  sheriff  of  the  county  in  which  the 
indictment  is  found  or  information  filed,  unless  admitted  to  bail  after  an  exam- 
ination upon  a  writ  of  habeas  corpus;  but  if  the  offense  is  bailable,  there  must 
be  added  to  the  body  of  the  bench-warrant  a  direction  to  the  following  effect: 
"Or,  if  he  requires  it,  that  you  take  him  before  any  magistrate  in  that  county, 
or  in  the  county  in  which  you  arrest  him,  that  he  may  give  bail  to  answer  to  the 
indictment  (or  information)'';  and  the  court,  upon  directing  it  to  issue,  must 
fix  the  amount  of  bail,  and  an  indorsement  must  be  made  thereon  and  signed 
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by  the  clerk,  to  the  foUawing  effect:  "The  defendant  Ib  to  be  admitted  to  bail 

in  the  sum  of dollars/^     [Amendment,  approved  April  9,  1880;  Amend- 

I  menta  1880,  16  (Ban.  ed.  162);  took  effect  immediately.] 

r 

Entitled  to  release  from  arrest  upon  titled  to   be   discharged    upon    executing  a 

l>ench-warrant. — ^A  party  who  has  been  in-  bond  in  proper  form  and  for  the  prescribed 

dieted  for  a  bailable  offense,  and  is  under  amount.    No  indorsement  of  approval  on  the 

arrest  on  a  bench-warrant,  on  which  an  or-  bond  is  necessary:  People  v.  Penniman,  37 

der  is-  indorsed  directing  the  accused  to  be  Cal.  271. 
admitted  to  bail  in  a  specified  sum,  is  en- 

983.  Bench-warrant,  how  served. 

Sec.  983.  The  bench-warrant  may  be  served  in  any  county,  in  the  same 
manner  as  a  warrant  of  arrest,  except  that  when  served  in  another  county  it 
need  not  be  indorsed  by  the  magistrate  of  that  county. 

984.  Proceeding  on  giving  bail  in  another  county. 
Sec.  984.     If  the  defendant  is  brought  before  a  magistrate  of  another  county 

for  the  purpose  of  giving  bail,  the  magistrate  must  proceed  in  respect  thereto 
in  the  same  manner  as  if  the  defendant  had  been  brought  before  him  upon  a 
warrant  of  arrest,  and  the  same  proceedings  must  be  had  thereon. 

Arrests:  Sees.  841-851,  and  notes;  see  Ex   parte  Hung  Sin,  54  Cal.  102. 

985.  Ordering  defendant  into  custody  or  increasing  bail  when  indictment  is  for 
felony. 

Sec.  985.  When  the  information  or  indictment  is  for  a  felony,  and  the 
defendant,  before  the  filing  thereof,  has  given  bail  for  his  appearance  to  answer 
the  charge,  the  court  to  which  the  indictment  or  information  is  presented,  or 
in  which  it  is  pending,  may  order  the  defendant  ^o  be  committed  to  actual  cus- 
tody, unless  he  givee  bail  in  an  increased  amount,  to  be  specified  in  the  order. 
[Amendment,  approved  April  9,  1880;  Amendments  1880,  16  (Ban.  ed.  162); 
took  effect  immediately.] 

986.  Defendant,  if  present  when  order  made,  to  be  committed ;  if  not,  bench-war- 
rant to  issue. 

Sec.  986.  If  the  defendant  is  present  when  the  order  is  made,  he  must  be 
forthwith  committed.  If  he  is  not  present,  a  bench-warrant  must  be  issued 
and  proceeded  upon  in  the  manner  provided  in  this  chapter. 

987.  Bight  to  coiinsel  on  arraignment. 

"  Sec.  987.  If  the  defendant  appears  for  arraignment  without  counsel,  he 
must  be  informed  by  the  court  that  it  is  his  right  to  have  counsel  before  being 
arraigned,  and  must  be  asked  if  he  desires  the  aid  of  counsel.  If  he  .desires 
and  is  unable  to  employ  counsel,  the  court  must  assign  counsel  to  defend  him. 

Bight  to  have  counsel:  Article  VI    of  vices  to  persons  accused  of  crime  who  are 

the  amendments  to  the  constitution  of  the  destitute  of  means,  upon  the  appointment  of 

United  States;  art.  I,  sec.  13,  state  constitu-  the  court,  when  not  inconsistent  with  th^ir 

tion.    In  Rowe  v.  Yuba  County,  17  Cal.  62,  obligations  to   others,"   and  that  attorneys 

approved  in  Lamont  v.  Solano   County,    49  who   render   such   services   cannot   recover 

Cal.  158,  it  was  held  "part  of  the  general  any  compensation  therefor  from  the  county, 

duty  of  counsel  to  render  profes^onai  ser-  The  accused  ought  to  be  informed  of  his 
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right  to  counsel  at  the  commencement  of  the      the  course  of  the  arraignment:  People  7. 
proceedings  of  arraignment;  yet  the  arraign-      Villarino,  66  Cal.  228. 
ment  will  not  be  void  if  he  is  so  informed  in 

988.  Arraignment,  how  made. 

Sec.  988.  The  arraignment  must  be  made  by  the  court,  or  by  the  clerk  or 
district  attorney  under  its  direction,  and  consists  in  reading  the  indictment  or 
information  to  the  defendant  and  delivering  to  him  a  copy  thereof,  and  of  the 
indorsements  thereon,  including  the  list  of  witnesses,  and  asking  him  wfiether 
he  pleads  guilty  or  not  guilty  to  the  indictment  or  infonnation.  [Amendment, 
approved  April  9,  1880;  Amendments  1880,  16  (Ban.  ed.  162);  took  effect  imme- 
diately.] 


Arraignment  for  previous  conviction 
may  be  made  under  this  section  since  the 
repeal  of  sections  969  and  1025:  People  y. 
Brooks,  3  West  Ooast  Rep.  53;  People  v. 
Lewis,  65  Cal.  295;  People  v.  McGregor,  88 
Cal.  140. 

Arraignment.— Defined  by  Bouvier  to  be 
''calling  the  defendant  to  the  bar  of  the 
court  to  answer  the  accusation  contained  in 
the  indictment":  Bouvier's  Law  Dictionary, 
tit.  Arraignment.  At  the  common  law,  the 
defendant  was  called  to  the  bar  by  his  name, 
and  directed  to  hold  up  his  hand.  This  was 
done  for  the  purpose  of  identifying  the  pris- 
oner as  the  person  named  in  the  indictment. 
The  holding  up  the  hand  was  a  mere  cere- 
mony, and  is  not  required  at  the  present 
time.  The  defendant  simply  stands  up,  and 
his  name  is  obtained  as  provided  in  section 
999.  Silence  or  a  refusal  to  speak  is  alike 
an  admission  of  the  name  as  his  true  name, 
and  by  it  he  may  be  proceeded  against. 
The  indictment  is  then  read  to  the  defendant 
to  enable  him  fully  to  understand  the 
charge  made  against  him.  The  reading  must 
be  so  that  he  may  distinctly  hear  it,  in- 
cluding the  indorsements.  If  the  identity  of 
the  name  is  not  already  determined,  it  is 
then  done,  and  a  proper  record  of  the  pro- 
ceedings to  identify  the  name  made.  The 
officer  who  reads  the  indictment,  or  the 
court,  then  addreFsing  the  defendant  by  the 
name  fixed  as  his  true  name,  who  is  still 
standing,  says  to  him:  "How  say  you,  A  B; 
are  you  guilty  or  not  guilty?"  1  Archbold's 
Criminal    Procedure,     830.    Whatever     the 


plea  of  the  defendant,  it  is  entered  and  pro- 
ceeded upon  as  provided  in  sections  1016- 
1024,  post.  The  defendant  is  entitled  to  a 
copy  of  the  indictment  or  information,  but 
if  upon  his  arraignment  he  asks  for  time  to 
plead,  he  thereby  waives  any  defect  in  the 
statutory  detail  of  the  proceedings  which 
constitute  an  arraignment,  such  as  a  failure 
to  deliver  a  copy  of  the  indictment:  People 
V.  Lightner,  49  Cal.  226.  There  must,  how- 
ever, be  an  arraignment  and  plea:  People 
V.  Corbett,  28  Cal.  328;  People  v.  Gaines,  52 
Cal.  479;  Grigg  v.  People,  81  Mich.  471;  sec. 
1016,  note.  Where  the  information  is 
amended  upon  the  trial,  there  must  be  a  plea 
to  the  amended  information  or  else  there 
will  be  no  issue:  People  v.  Moody,  60  Cal. 
184.  Upon  an  arraignment  of  a  defendant 
charged  with  burglary  and  previous  convic- 
tions it  is  not  error  for  the  court  to  ask 
him  whether  he  had  suffered  the  prior  con- 
victions: People  V.  McGregar,  88  Oal.  140. 
In  cases  of  felony  the  arraignment  must  be 
in  person:  Sec.  977;  but  if  the  offense  with 
which  the  defendant  is  charged  is  only  a 
misdemeanor,  the  plea  may  be  by  counsel: 
Sec.  1016,  note.  The  defendant  does  not 
waive  an  arraignment  and  plea  by  submit- 
ting to  a  trial:  People  v.  Corbett,  28  Cal. 
328;  but  see  Molihan  v.  State,  30  Ind.  266; 
State  V.  Cassidy,  12  Kan.  551.  The  names 
of  the  witnesses  need  not  be  placed  upon  an 
information,  and  need  not  be  read  to  ac- 
cused. When  an  indictment  is  read  the  rule 
is  different:  People  v.  Neary,  104  Cal.  373. 


989.  Proceedings  on  arraignment  when  defendant  is  not  indicted  by  Ms  true 
name. 
Sec.  989.    When  the  defendant  is  arraigned  he  must  be  informed  that  if  the 
name  by  which  he  is  prosecuted  is  not  his  true  name,  he  must  then  declare  his 
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true  name,  or  be  proceeded  against  by  the  name  in  the  indictment  or  informa- 
tion. If  he  gives  no  other  name,  the  court  may  proceed  accordingly;  but  if 
he  alleges  that  another  name  is  his  true  name,  the  court  mu&t  direct  an  entry 
thereof  in  the  minutes  of  the  arraignment,  and  the  subsequent  proceedings  on 
the  information  or  indictment  may  be  had  against  him  by  that  name,  referring 
also  to  the  name  by  which  he  was  first  charged  therein.  [Amendment,  ap- 
proved April  9,  1880;  Amendments  1880,  17  (Ban.  ed.  162);  took  effect  imme- 
diately.] 

Arralgninent:  Sec.  989,  note.  not  error,  in  reading  the  indictment  to  the 

Indictment  by  wrong  name:  Sees.  950,  jury,  to  also    read    to    them    such  list  of 

note,  953,  note.  pseudonyms,  although  the  part  of  the  indict- 
Where     an     indictment    is     directed  ment  containing  the  averments  of  prior  con- 

against  a  defendant  by  his    true    name,  victions  was  not  read  because  the  defendant 

and  also  by  a  number  of  pseudonyms,  and  admitted  them:  People  v.  Maroney,  109  Cal. 

charges  him  with   the   conviction  of    prior  277. 

offenses  under  each  of  such  names,  it  is 

990.  Time  allowed,  and  how  defendant  may  answer  on  arraignment. 

Sec.  990.  If,  on  the  arraignment,  the  defendant  requires  it,  he  must  be  al- 
lowed a  reasonable  time,  not  less  than  one  day,  to  answer  the  indictment  or 
information.  He  may,  in  answer  to  the  arraignment,  move  to  set  aside,  demur, 
or  plead  to  the  indictment  or  information.  [Amendment,  approved  April  9, 
1880;  Amendments  1880,  17  (Ban.  ed.  163);  took  effect  immediately.] 


CHAPTEE  II. 

SETTINO  ASIDE  THE   INDICTMENT. 

Sec.  995.  Indictment,  when  set  aside  on  motion. 

Sec.  996.  Defendant  waives  objections,  unless  he  makes  the  motion. 

Sec.  997.  Motion,  when  heard— If  denied  or  granted,  what  proceedings  are  to  be  had. 

Sec.  998.  Effect  of  order  for  submission. 

Sec.  999.  Order  no  bar  to  another  prosecution. 

995.  Indictment,  when  set  aside  on  motion. 

Sec.  995.  The  indictment  or  information  must  be  set  aside  by  the  court  in 
which  the  defendant  is  arraigned,  upon  his  motion,  in  eifther  of  the  following 
cases.    If  it  be  an  indictment: 

1.  Where  it  is  hot  found,  indorsed,  and  presented  as  prescribed  in  this  code; 

2.  When  the  names  of  the  witnesses  examined  before  the  grand  jury,  or 
whose  depositions  may  have  been  read  before  them,  are  not  inserted  at  the 
foot  of  the  indictment,  or  indorsed  thereon; 

3.  When  a  person  is  permitted  to  be  present  during  the  session  of  the  grand 
jury,  and  when  the  charge  embraced  in  the  indictment  is  under'  consideration, 
except  as  provided  in  section  nine  hundred  and  twenty-five; 

4.  When  the  defendant  had  not  been  held  to  answer  before  the  finding  of 
the  indictment,  on  any  ground  which  would  have  been  good  ground  for  chal- 
lenge, either  to  the  panel  or  to  any  individual  grand  juror. 

If  it  be  on  information: 
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1.  That  before  the  filing  thereof  the  defendant  had  not  been  legally  com- 
mitted by  a  magistrate; 

2.  That  it  was  not  subscribed  by  the  district  attorney  of  the  county.  [Amend- 
ment, approved  x\pril  26,  1880;  Amendments  1880,  43  (Ban.  ed.  521);  took  effect 
from  passage.] 


The  amendments  of  April  9,  1S80,  in  this 
chapter,  are  to  conform  to  the  proceeding  by 
information. 

Setting  aside  indictment  or  informa- 
tion.— The  grounds  here  enumerated  are  the 
only  ones  upon  which  an  indictment  or  in- 
formation may  be  set  aside  on  motion:  Peo- 
ple V.  Southwell,  46  Cal.  141;  People  v. 
Schmidt,  64  Cal.  260.  This  motion  must  be 
made  before  demurrer  or  plea,  and  if  not 
so  made,  the  defendant  is  precluded  from 
afterward  availing  himself  of  the  objections 
which  he  is  allowed  to  present  on  such  mo- 
tion: People  V.  Freeland,  6  Cal.  98;  People 
V.  Lawrence,  21  Oal.  368;  People  v.  Lopez, 
26  Cal.  112;  People  v.  King,  28  Cal.  272; 
People  V.  Stacey,  34  Cal.  307.  The  grounds 
upon  which  the  motion  may  be  based  go  to 
matters  occurring  prior  to  the  finding  of  the 
indictment  or  filing  the  information,  as  well 
as  to  their  presentation  and  indorsement. 
The  ruling  of  the  lower  court,  upon  a  motion 
to  set  aside  an  indictment  or  information, 
will  not  be  disturbed  where  the  evidence  is 
conflicting:  People  v.  Ah  Chung,  54  Cal.  398. 
Motion  based  on  insufficiency  of  affidavit 
for  the  warrant  of  arrest  denied:  People  v. 
Velarde,  59  Cal.  457. 

The  superior  court  has  jurisdiction  to  hear 
motions  to  set  aside  an  information,  and  its 
decision  is  valid  and  binding  until  reversed 
upon  appeal,  and  the  defendant  is  not  ille- 
gally imprisoned  even  though  the  decision  of 
the  lower  court  is  erroneous:  Ex  parte 
Nicholas,  91  Cal.  640.  A  motion  to  set 
aside  an  indictment  cannot  be  made  for 
irregularities  in  the  formation  of  a  grand 
Jury,  but  only  for  irregularities  in  their  pro- 
ceedings: People  V.  Goldenson,  76  Cal.  328. 
But  see  liCvy  v.  Wilson,  69  Cal.  105.  De- 
fendant is  entitled  to  a  continuance,  upon  a 
proper  showing,  for  the  purpose  of  produc- 
ing evidence  to  sustain  a  motion  to  set  aside 
an  indictment:  People  v.  Travers,  88  Cal. 
233.  But  not  in  the  absence  of  such  show- 
ing: People  V.  Northey,  77  Cal.  618.  An 
order  setting  aside  an  indictment  does  not 
operate  as  an  acquittal,  and  is  not  a  bar 
to  further  prosecution  for  the  same  offense: 


Ex  parte  Fosg,  102  Cal.  347;  41  Am.  St 
Rep.  182. 

Indictment  —  Where  not  fonnd,  in- 
dorsed, and  presented,  etc.— In  the  notes 
to  sections  941,  943,  and  944,  the  manner  of 
finding,  indorsing,  and  presenting  indict- 
ments is  considered.  In  People  v.  Southwell, 
46  Cal.  141,  it  was  held,  upon  motion  to  set 
aside  an  indictment  for  not  being  found, 
etc.,  as  prescribed  in  this  code,  that  irregu- 
larities in  selecting,  summoning,  and  im- 
paneling the  jury  could  not  be  inquired  into. 
So  in  People  v.  Colby,  54  Cal.  37,  and  Peo- 
ple V.  Hunter,  54  Cal.  65,  this  ruling  was 
approved,  and  it  was  held  that  the  meaning 
of  the  phrase  "when  not  found  as  prescribed 
in  this  code,"  was  simply  that  the  indictment 
must  be  concurred  in  by  the  constitutional 
number,  twelve.  An  examination  before  a 
committing  magistrate  is  not  necessary  in 
cases  of  indictment:  People  v.  Goldenson, 
76  Cal.  328. 

Names  of  witnesses  not  indorsed,  etci 
Sec.  943,  note;  see,  also,  sec.  869. 

Persons  present,  etc.— By  persons  "pres- 
ent during  the  session  of  the  grand  jury" 
is  not  meant  those  who  constitute  the  grand 
jury,  impaneled  and  sworn  under  the  direc- 
tion of  the  court:  People  v.  Colby,  54  Cal. 
38. 

Defendant  not  been  held  to  answer, 
etc— In  the  notes  to  sections  895  and  896, 
the  grounds  of  challenge  to  the  panel  of  the 
grand  jury,  as  well  as  those  to  individual 
grand  jurors,  are  considered,  and  the  author- 
ities relating  thereto  cited.  A  defendant 
who  has  not  been  held  to  answer  before  the 
grand  jury  is  made  up  and  sworn  may,  on 
motion,  have  an  indictment  set  aside,  on 
any  ground  which  would  have  been  a  good 
ground  of  challenge  to  the  panel  or  to  any 
individual  grand  juror:  People  v.  Oolmere, 
23  Cal.  631;  People  v.  Turner,  39  Cal.  370. 
Thi3  fact  which  would  have  been  good 
ground  for  challenge  must  be  proved  in  the 
same  way  as  other  facts:  People  v.  Travers, 
88  Cal.  233.  If  he  had  been  held  to  answer 
prior  to  that  time,  a  challenge  to  the  panel 
or  to  an  individual  juror  must  be  interposed 


360 


Chap.  II.] 


Setting  Aside  the  Indictment. 


§995 


before  the  grand  jury  is  impaneled,  or  it  is 
waived:  Sees.  895,  note,  896,  note.  So  a  de- 
fendant who  is  under  arrest  when  the 
grand  jury  is  about  to  be  impaneled,  al- 
though he  has  not  been  held  to  answer, 
must,  if  an  opportunity  is  given  to  him,  ex- 
ercise his  right  of  challenge,  or  he  will  be 
precluded  from  taking  advantage  of  such 
objections,  on  motion  to  set  aside  the  indict- 
ment found  against  him,  under  this  subdi- 
vision: People  V.  Geiger,  49  Cal.  643. 

Information— Legally  committed.— By 
section  8  of  article  I  of  the  present  constitu- 
tion of  this  state,  it  is  provided  that  *'of- 
fensee  heretofore  required  to  be  prosecuted 
by  indictment  shall  be  prosecuted  by  infor- 
mation, after  examination  and  commit- 
ment," etc.  Under  this  provision,  before  a 
person  can  be  prosecuted  by  information  for 
a  public  offense,  he  must  have  been  exam- 
ined and  legally  committed  by  one  of  the 
persons  named  as  magistrates  in  section  808. 
It  is  not  necessary,  however,  that  the  infor- 
mation should  aver  that  the  defendant  has 
been  so  exatnined  and  committed:  People  v. 
Shubrick,  57  Cal.  565.  If  he  has  not  been 
examined  and  committed,  the  information 
may  be  set  aside  on  motion  under  this  sec- 
tion upon  proof  of  that  fact,  by  affidavit  or 
otherwise. 

An  information  cannot  be  set  aside  on  the 
ground  that  the  offense  was  not  committed 
in  the  county  alleged  in  the  information,  the 
objection  not  being  raised  until  after  com- 
mitment: People  V.  More,  68  Cal.  500.  See 
People  V.  Smith,  79  Cal.  554.  An  irregu- 
larity in  the  warrant  of  arrest  is  not 
ground  for  setting  aside  an  information 
which  is  based  upon  the  commitment  by  a 
magistrate:  People  v.  Staples,  91  Cal.  23. 
An  irregulnhty  in  a  complaint  is  no  ground 
.for  setting  aside  an  information:  People  v. 
Dolan,  96  Cal.  315.  Mere  irregularities  be- 
fore committing  magistrate  which  do  not  de- 
prive defendant  of  any  substantial  rights 
will  not  warrant  the  quashing  of  an  infor- 
mation: People  V.  Rodrigo,  69  Cal.  601;  Peo- 
ple V.  McCurdy,  68  Cal.  576.  See,  also.  Peo- 
ple V.  Sansome,  98  Cal.  235,  where  the  al- 
leged irregularity  consisted  in  the  calling  in 
of  a  justice  from  a  different  township  from 
that  of  the  justice  before  whom  the  com- 
plaint was  filed.  See,  also.  People  v.  Elliott, 
SO  Cal.  296.    Failure  to  reduce  testimony  of 


witneFscB  to  writing  or  to  file  a  written  com- 
mitment in  superior  court,  is  sufficient 
ground  to  set  aside  the  information:  People 
V.  Wallace,  94  Cal.  497.  But  the  order  hold- 
in.i?  the  defendant  to  answer  must  be  in 
writing  and  signed  by  the  magistrate  in  or- 
der to  sustain  an  information:  People  'v. 
Wilson.  93  Cal.  377.  That  an  information  is 
valid  though  indorsement  was  not  made 
upon  depositions:  People  v.  Wallace,  94  Cal. 
497;  People  v.  Tarbox,  115  Cal.  57;  but  see 
People  V.  Thompson,  84  Cal,  598.  And  that 
the  neglect  of  the  justice  to  return  the 
record  of  the  preliminary  examination  be- 
fore the  information  is  filed  is  also  a  mere 
ministerial  irregularity,  see  People  v,  Tarbox, 
115  Cal.  57.  Motion  tp  set  aside  information 
is  not  in  the  nature  of  an  appeal  from  the  or- 
der of  commitment;  and  mere  errors  alleged 
to  have  occurred  at  the  preliminary  examina- 
tion cannot  be  reviewed  on  such  motion: 
People  V.  Van  Horn,  119  Cal.  323,  326. 

The  phrase  "legally  committed"  means 
only  that  the  accused  had  been  committed 
by  a  magistrate  who  had  jurisdiction  to 
hold  the  examination,  and  who  had  actually 
heard  the  evidence,  and  determined  that 
probable  cause  existed  for  holding  the  de- 
fendant to  answer:  People  v.  Beach,  122  Cal. 
27.  If  a  magistrate,  upon  a  complaint  duly 
njade  and  charging  a  public  offense,  has 
heard  the  evidence,  and  has  committed  the 
defendant,  that  ends  the  matter,  so  far  as 
concerns  a  motion  to  set  aside  the  informa- 
tion for  insufficiency  of  the  evidence  to 
show  that  a  public  offense  had  been  com- 
mitted. Upon  such  motion,  the  superior 
court  cannot  review  and  overrule  the  finding 
of  the  magistrate  that  the  evidence  taken 
Ijefore  him  was  sufficient:  People  v.  Beach, 
122  Cal.  27. 

Second  information. — ^A  second  informa- 
tion filed  after  recommitment  cannot  be  set 
aside  if  the  recommitment  shows  the  re- 
quisite jurisdictional  facts:  People  v.  Thomp- 
son, 84  Cal.  598.  Where  the  first  informa- 
tion was  set  aside  because  the  commitment 
was  illegal,  a  second  informati^  filed  with- 
out a  second  examination  is  void,  and  de- 
fendant is  entitled  to  be  discharged:  Ex 
parte  Baker,  88  Cal.  84. 

Subscribed  by  district  attorney:  Sec. 
809,  note,  and  cases  there  cited;  also  People 
V.  Ah  Fook,  64  Cal.  380. 
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996.  Defendant  waives  objections  unless  he  makes  the  motion. 

Sec.  996.  If  the  motion  to  set  aside  the  indictment  or  information  is  not 
made,  the  defendant  is  precluded  from  afterwfard  taking  the  objections  men- 
tioned in  the  last  section.  [Amendment,  approved  April  9,  1880;  Amendments 
1830,  ir  (Ban.  ed.  163);  took  effect  immediately.] 

Waiver  of  objection:  See   note  to   last  section. 

997.  Hotion,  when  heard — ^If  denied  or  granted,  what  proceedings  are  to  be  had. 

Sec.  997.  The  motion  must  be  heard  at  the  time  it  is  made,  unless  for  cause 
the  court  postpones  the  hearing  to  another  time.  If  the  motion  is  denied,  the 
defendant  must  immediately  answer  the  indictment  or  information,  either  by 
demurring  or  pleading  thereto.  If  the  motion  is  granted,  the  court  must  order 
that  the  defendant,  if  in  custody,  be  discharged  therefrom;  or  if  admitted  to 
bail,  that  his  bail  be  exonerated;  or  if  he  has  deposited  money  instead  of  bail, 
that  the  same  be  rdtunded  to  him,  unless  it  directs  that  the  case  be  resubmitted 
to  the  same  or  another  grand  jury,  or  that  an  information  be  filed  by  the  dis- 
trict attorney;  provided,  that  after  such  order  of  resubmission  the  defendant 
may  be  examined  before  a  magistrate,  and  discharged  or  committed  by  him,  as 
in  other  cases,  if  before  indictment  or  information  filed  he  has  not  been  exam- 
ined and  committed  by  a  magistrate.  [Amendment,  approved  April  9,  1880; 
Amendments  1880,  17  (Ban.  ed.  163);  took  efEect  immediately.] 

Besubmission  of  charge:  See  sec.  912,  to  another  grand  jury  cannot  preclude  a  re- 

and  note.  examination   by  the  grand  jury,  nor  affect 

Jeopardy:  See  sec.  687,  and  note.    Upon  the  validity  of  a  second  indictment:  People 

setting  aside  an  indictment,  the  failure  of  t.  Breen,  130  Cal.  72, 
the  court  to  order  the  charge  resubmitted 

998.  Effect  of  order  for  submission. 

Sec.  998.  If  the  court  directs  the  case  to  be  resubmitted,  or  an  information 
to  be  filed,  the  defendant,  if  already  in  custody,  must  so  remain,  unless  he  is 
admitted  to  bail;  or  if  already  admitted  to  bail,  or  money  has  been  deposited 
instead  thereof,  the  bail  or  money  is  answerable  for  the  appearance  of  the 
defendant  to  answer  a  new  indictment  or  information;  and  unless  a  new  in- 
dictment is  found,  or  information  filed,  before  the  next  grand  jury  of  the  county 
is  discharged,  the  court  must,  on  the  discharge  of  such  grand  jury,  make  the 
order  prescribed  by  the  preceding  section.  [Amendment,  approved  April  9, 
1880;  Amendments  1880,  17  (Ban.  ed.  163);  took  effect  immediately.] 

The  defendant  is  regarded  as  still  held  to  answer,  and  may  again  challenge  the  grand 
jury,  as  in  the  first  instance. 

9d9.  Order  no  bar  to  another  prosecution. 

Sec.  999*  An  order  to  sot  aside  an  indictment  or  information,  as  provided  in 
this  chapter,  is  no  bar  to  a  future  prosecution  for  the  same  offense.  [Amend- 
ment, approved  April  9,  1880;  Amendments  1880,  18  (Ban.  ed.  164);  took  effect 
immediately.] 

Jeopardy:  See  sec.  687,  and  note.  People    v.  Campbell,  59  Cal.  243;  43  Am. 

Dismissal  of  an  indictment  is  no  bar      Rep.  257;    People  v.  Breen,   130    Cal.  72. 

to  another  indictment  for  the  same  offense:      The  dismissal  of  one  or  more  informations 
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against  a  defendant  is  no  bar  to  a  further  diet  of  not  guilty,  by  reason  of  yariance  in 

prosecution  against  him  on  the  same  charge:  the  name   of   the  accused,  People  v.  Allen,, 

Patterson  v.  Golan,  123  Cal.  453.    See,  also,  69  Cal.  140. 
new  information  filed  after    previous  ver- 


CHAPTEB  III. 

DBMURBBB. 

Sec.  1002.  Pleading  on  part  of  defendant. 

Sec.  1003.  Demurrer  or  plea,  when  put  in. 

Sec.  1004.  Grounds  of  demurrer. 

Sec.  1005.  Demurrer,  how  put  in,  and  its  form* 

Sec.  1006.  When  heard. 

Sec.  1007.  Judgment  on  demurrer. 

Sec.  1008.  If  allowed,  bar  to  anothei^  prosecution,  when. 

Sec.  1009.  If  resubmission  not  ordered,  defendant  discharged,  etc* 

Sec.  1010.  Proceedings,  if  submission  ordered. 

Sec.  1011.  Proceedings,  if  demurrer  disallowed. 

Sec.  1012.  Objection,  forming  ground  of  demurrer,  when  taken, 

1002.  Pleading  on  part  of  defendant. 

Sec.  1002.  The  only  pleading  on  the  part  of  the  defendant  is  either  a  de* 
murrer  or  a  plea. 

1003.  Demnrrer  or  plea,  when  pnt  in. 

Sec.  1003.  Both  the  demurrer  and  plea  mufffc  be  put  in  in  open  court,  either 
at  the  time  of  the  arraignment  or  at  such  other  time  as  may  be  allowed  to  th& 
defendant  for  that  purpose. 

Arraignment:  Sec.  988,  note.  Time  to  plead:  Sec.  990. 

1004.  Grounds  of  demurrer. 

Sec.  1004.  The  defendant  may  demur  to  the  indictmeilt  or  information,, 
when  it  appears  upon  the  face  thereof  either: 

1.  If  an  indictment,  that  the  grand  jury  by  which  it  was  found  had  no  legal 
authority  to  inquire  into  the  offense  charged,  by  reason  of  its  not  being  within 
the  legal  juriadiction  of  the  county;  or,  if  an  information,  that  the  court  has  na 
jurisdiction  of  the  offense  charged  therein; 

2.  That  it  does  not  substantially  conform  to  the  requirements  of  sections  nina 
hundred  and  fifty,  nine  hundred  and  fifty-one,  and  nine  hundred  and  fifty-two; 

3.  That  more  than  one  offense  is  charged,  except  as  provided  in  section  nine^ 
hundred  and  fifty-four; 

4.  That  the  facte  stated  do  not  constitute  a  public  offense; 

6.  That  it  contains  matter  which,  if  true,  would  constitute  a  legal  justifica- 
tion or  excuse  of  the  offense  charged,  or  other  legal  bar  to  the  prosecution. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1,. 
1901.] 

Demurrer  to  indictment  or  informa-  the  sufficiency  of  the  indictment  or  informa- 
tion.—A  demnrrer  upon  any  of  the  grounds  tion.  It  must  be  in  writing,  distinctly  spec- 
abore  enumerated  presents  the  objection  to      ifying  the  grounds  of  objection,  and  mast  be- 
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interposed  prior  to  the  joinder  of  issue  of 
fact  by  plea.  Unless  so  interposed,  any  of 
the  objections  mentioned  that  appear  upon 
the  face  of  the  indictment  or  information  are 
waived,  and  cannot  be  taken  advantage  of 
upon  the  trial  or  in  arrest  of  judgment;  ex- 
cepting, however,  the  objection  to  the  juris- 
diction of  the  court,  and  that  a  public  offense 
has  not  been  charged,  which  may  be  taken 
Advantage  of  at  any  time:  Sees.  1082,  1185; 
l*eople  V.  Josephs,  7  Cal.  129;  People  v.  Ap- 
ple, 7  Cal.  289;  People  v.  Shotwell,  27  Cal. 
594:  People  v.  Garnett,  29  Cal.  622;  People 
V.  Jim  Ti,  32  Cal.  CO;  People  v.  Burgess, 
So  Cal.  115;  People  v.  Turner,  39  Cal.  370; 
People  V.  Swenson,  49  Cal.  388.  Demurrer 
is  properly  overruled  when  it  would  remain 
sufficient  under  the  statute  if  the  part  ex- 
cepted to  should  be  stricken  out:  People  v. 
Perez,  87  Cal.  122.  In  the  absence  of  a 
special  demurrer  ambiguities  and  uncertain- 
ties are  not  material:  People  v.  Nesbit,  102 
Cal.  327;  People  v.  Hitchcock,  104  Cal.  482. 
A  general  demurrer  to  an  indictment  con- 
taining two  counts,  one  of  which  is  suf- 
ficient, will  be  overruled:  People  v.  Ferris, 
50  Cal.  442.  In  People  v.  Ah  Own,  39  Cal. 
"004,  an  order  sustaining  a  demurrer'  was 
hold  to  be  a  final  judgment,  from  which  an 
appeal  could  be  taken;  but  in  People  v. 
^lartin,  47  Cal.  112,  an  order  sustaining  a 
■demurrer  on  the  ground  that  the  indict- 
ment did  not  charge  a  felony,  but  a  simple 
assault,  and  leaving  the  case  for  trial  as  to 
the  assault,  was  held  not  a  final  judgment 
from  which  an  appeal  would  lie.  See,  as 
to  orders  that  may  be  appealed  from  in 
criminal  cases,  sees.  1237,  1238;  People  v. 
aarke,  42  Cal.  622;  People  v.  Ah  Kim,  44 
Cal.  3S4. 
Grounds  of  demurrer  enumerated  in  the 


above  section  are  the  only  grounds  upon 
which  a  demurrer  to  an  information  or  in- 
dictment will  lie:  People  v.  Schmidt,  64  Oal. 
200.  Uncertainty  is  not  a  ground  of  de- 
murrer: People  V.  Markham,  64  Cal.  157; 
49  Am.  Rep.  700.  The  fact  that  defendant 
has  not  been  legally  committed  is  not  a 
ground  of  demurrer:  People  v.  McConnell, 
82  Cal.  620. 

Subd.  1.  Jurisdiction.— An  objection  to 
the  authority  of  the  grand  jury  fo  inquire 
into  the  offense  charged,  by  reason  of  its 
not  being  within  the  legal  jurisdiction  of 
the  county  in  which  the  grand  jury  is  im- 
paneled, or  to  the  jurisdiction  of  the  court 
in  which  an  information  has  been  filed, 
may  be  at  any  time  during  the  progress  of 
the  trial,  or  in  arrest  of  judgment.  It  is 
not  waived  by  failure  to  demur:  Sec.  1012; 
see  People  v.  Mellon,  40  Cal.  648. 

Subd.  2.  Specific  requirements,  etc.: 
See  sees.  950-952,  954,  959,  and  the  notes 
thereto;  see  subd.  4. 

Subd.  8.  Charging^  more  than  one  of- 
fense: See  sec.  954,  note.  See  a  valuable 
note  to  Ben  v.  State,  58  Am.  Dec.  238-240. 

Subd.  4.  Facts  which  constitute  pub)- 
lie  offense:  Sec.  959,  note.  See,  also,  the 
notes  under  the  heads  of  "Larceny,"  "Bur- 
glary," '^Robbery,"  etc.  This  obligation  is 
not  waived  by  not  demurring  on  the  ground 
that  the  information  does  not  substantially 
conform  to  the  requirement  of  the  sections 
specified  in  subdivision  2:  People  v.  Nelson, 
58  Cal.  104. 

Uncertainty  is  not  one  of  the  statutory 
grounds  of  demurrer:  People  v.  Markham, 
64  Cal.  157;  49  Am.  Rep.  700. 

Waiver  of  objection  by  not  demur- 
ring: See  sec.  1008. 


1005.  Demurrer,  how  put  in,  and  its  form. 

Sec.  1005.  The  demurrer  must  be  in  writing,  signed  either  by  the  defendant 
or  his  counsel,  and  filed.  It  must  distinctly  specify  the  grounds  of  objection 
to  the  indictmenit  or  information,  or  it  must  be  disregarded.  [Amendment, 
approved  April  9, 1880;  Amendments  1880,  18  (Ban.  ed.  164);  took  effect  imme- 
diately.] 

1006.  When  heard. 

Sec.  1006.     Upon  the  demurrer  being  filed,  the  argument  upon  the  objections 

presented  thereby  must  be  heard,  either  immediately  or  at  such  time  as  the 

court  may  appoint. 
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1007.  Judgment  on  demurrer. 

Sec.  1007.  Upon  considering  the  demurrer,  the  court  must  give  judgment, 
either  allowing  or  disallowing  it,  and  an  order  to  that  effect  must  be  entered 
upon  the  minutes. 


Order  sustaining  demurrer,  whether 
appealable.— In  People  v.  Ah  Own,  39  Cal. 
(i04,  an  order  sustaining  a  demurrer  was 
heid  to  be  a  final  judgment  from  which  an 
appeal  couid  be  taken;  but  in  People  y. 
Martin,  47  Cal.  112,  an  order  sustaining  a 
demurrer,  on  the  ground  that  the  indict- 
ment did  not  charge  a  felony,  but  a  simple 
assault,  and  leaving  the  case  for  trial  as 


to  the  assault,  was  held  not  a  final  judg- 
ment  from  which  an  appeal  would  lie. 
Whether  an  appeal  will  lie  from  such  an 
order  is  considered  doubtful:  See  sec.  1238. 
The  entry  of  the  order  on  the  demurrer 
in  the  minutes  is  the  judgment;  the  use  of 
the  word  "sustained"  instead  of  "allowed*' 
does  not  render  the  judgment  ineffectual: 
People  V.  Jordan,  G5  Cal.  644. 


1008.  If  allowed,  bar  to  another  prosecution  when. 

Sec.  1008.  If  the  demurrer  is  allowed,  the  judgment  is  final  upon  the  in- 
dictment or  information  demurred  to,  and  is  a  har  to  another  prosecution  for  the 
same  offense,  unless  the  court,  being  of  the  opinion  that  the  objection  on  which 
the  demurrer  is  allowed  may  be  avoided  in  a  new  indictment  or  information, 
directs  the  case  to  be  submitted  to  the  same  or  another  grand  jury,  or  directs  a 
new  information  to  be  filed;  provided,  that  after  such  order  of  resubmission,  ihe 
defendant  may  be  examined  before  a  magistrate,  and  discharged  or  committed 
by  him,  as  in  other  cases.  [Commissioners'  Amendment,  approved  March  16, 
1901;  took  effect  July  1,  1901.] 


Commissioners'  note.— "The  amendment 
consists  in  inserting  the  words  'the  same 
or'  before  the  word  'another/  and  it  au- 
thorizes, where  a  demurrer  to  an  indict- 
ment is  sustained,  the  resubmission  of  the 
charge  to  the  same  grand  jury  which 
found  the  original  indictment,  if  it  has  not 
been  discharged.  This  amendment  changes 
the  rule  announced  in  Terrill  v.  Superior 
Court,  19  Cal.  Dec.  67,  110." 

Jeopardy:  Sec.  G87,  note. 

Besubmission  of  charge:  Sec.  942,  note. 

Section  cited  and  applied:  People  v.  Jor- 
dan, C3  Cal.  219.  It  is  only  applicable  to 
the  case  of  a  demurrer  sustained:  People  v. 
Ammerman,  118  Cal.  23,  27.  A  direction 
by  the  court  to  the  district  attorney  to  file 
a  new  information  when  a  demurrer  to  a 
former    information  is  sustained  is  a  suf- 


ficient compliance  with  the  above  section 
without  rendering  an  opinion  that  the  ob- 
jection to  the  information  could  be  over- 
come by  filing  another:  People  v.  O'Leary, 
77  Cal.  30.  But  a  mere  permission  to  file 
a  new  information  is  not  equivalent  to  the 
direction  contemplated  by  this  section,  and 
the  prisoner  cannot  be  held  for  trial  under 
such  information:  Ex  parte  Williams,  116 
Cal.  512.  Where  a  new  information  is  di- 
rected, the  obtaining  of  an  indictment  in- 
stead of  filing  an  information  is  a  mere  ir- 
regularity; and  where  no  motion  was  made 
to  set  aside  the  indictment,  but  a  plea  was 
interposed  thereto  of  a  former  acquittal, 
there  is  no  ground  for  such  plea:  People  v. 
Whelan,  117  Cal.  559.  As  to  appeal  pend- 
ing such  resubmission,  see  post,  sec.  123S, 
note. 


1009.  If  resubmission  not  ordered,  defendant  discharged,  etc. 

Sec.  1009.  If  the  court  does  not  permit  the  information  to  be  amendod,  nor 
direct  that  an  infbrmation  be  filed,  or  that  the  case  be  resubmitted,  as  provided 
in  the  preceding  section,  the  defendant,  if  in  custody,  must  be  discharged,  or 
if  admitted  to  bail,  his  bail  is  exonerated,  or  if  he  has  deposited  money  instead 
of  bail,  the  money  must  be  refunded  to  him.  [Amendment,  approved  April  9, 
1880;  Amendments  1880,  18  (Ban.  ed.  1G4);  took  effect  immediately.] 
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1010.  Proceedings,  if  submission  ordered. 

Sec.  1010.  If  the  court  directs  that  the  case  be  resubmitted,  the  same  pro- 
t?eedings  must  be  had  thereon  as  are  prescribed  in  sections  nine  hundred  and 
ninety-seven  and  nine  hundred  and  ninety-eight. 

1011.  Proceedings,  if  demurrer  disallowed. 

Sec.  1011.  If  the  demurrer  is  disallowted,  the  court  must  permit  the  defend- 
ant, at  his  election,  to  plead,  which  he  must  do  forthwith,  or  at  such  time  as 
the  court  may  direct.  If  he  does  not  plead,  judgment  may  be  pronounced 
against  him. 

Befusal  to  plead,  after  demurrer  over-  him:  People  v.  Monagban,  102  Cal.  229.    No 

ruled.— Where    a    demurrer    is    overruled,  constitutional  right  of  the  defendant  is  vio- 

and  the  defendant  refuses  to  plead,  judg-  lated  by  the  entry  of  a  judgment  against 

ment  may  be   pronounced    against   him  as  him.  if  he  refuses  to  plead  after  demurrer 

upon  a  plea  of  guilty:  People  v.  King,  2S  overruled:  People  v.  Jocelyn,  29  Oal.  562. 
Cal.  206;   People  v.  Joycelyn,   29   Oal.  562.         ''If  the  indictment  charges  no  offense,  he 

But    the    accused  must  in  fact    decUne  to  is  adjudged  guilty  of  none,  and  it  may  be 

plead;  mere  omission  to  plead  is  not  enough  taken  advantage  of  in  arrest  of  judgment": 

to  allow  a  judgment  to  be  rendered  against  Commissioners'  note. 

1012.  Objection,  forming  ground  of  demurrer,  when  taken. 

Sec.  1012.  When  the  objections  mentioned  in  section  ten  hundred  and  four 
appear  on  the  face  of  the  indictment  or  information  they  can  only  be  taken  by 
demurrer,  except  that  the  objection  to  the  jurisdiction  of  the  court  over  the 
subject  of  the  indictment  or  information,  or  that  the  facts  stated  do  not  consti- 
tute a  public  offense,  may  be  taken  at  the  trial,  under  the  plea  of  not  guilty,  or 
after  the  trial,  in  arrest  of  judgment.  [Amendment,  approved  April  9,  1880; 
Amendments  1880,  19  (Ban.  ed.  164);  took  effect  immediately.] 

Arrest  of  Judgment:  Sec.  1185,  note.  49  Am.  Hep.  700.  Substantial  defects  in  an 
Objections  waived  by  not  demurring,  information  are  not  waived  by  failure  to 
An  objection  that  the  information  did  not  demur  and  are  ground  for  motion  in  ar- 
substantially  conform  to  the  requirements  rest  of  judgment:  People  v.  Ross,  103  Cal. 
of  sections  050,  951,  and  952,  cannot  be  425.  All  objections  are  waived  except  tha€ 
taken  on  a  motion  in  arrest  of  judgment.  the  facts  stated  do  not  constitute  a  public 
It  must  be  raised  by  special  demurrer:  Peo-  offense:  People  v.  Smith,  103  Cal.  563;  Peo- 
ple V.  Feilen,  58  Cal.  218;  41  Am.  Rep.  258;  pie  v.  Bryon,  103  Cal.  675;  People  v.  El- 
see,  also.  People  t.  Markham,  64  Cal.  158;  lenwood,   119  Cal.  166,   168. 
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1016.  The  different  kinds  of  pleas. 

Sec.  1016.  There  are  four  kinds  of  pleas  to  an  indictment,  or  information. 
A  plea  of: 

1.  Guilty; 

2.  Not  guilty; 

3.  A  former  judgment  of  convit*tion  or  acquittal  of  the  offense  charged, 
wiiich  may  be  pleaded  either  with  or  without  the  plea  of  not  guilty; 

4.  Once  in  jeopardy.  [Amendment,  approved  April  26,  1880;  Amendments 
1880,  44  (Ban.  ed.  521);  took  effect  from  passage.] 

Subd.  4.    Once  in  Jeopardy  is  added  by  the  amendment. 

1017.  Flea,  how  put  in,  and  its  form. 

Sec.  1017.  Every  plea  must  he  oral,  and  entered  upon  the  minutes  of  the 
^ourt  in  substantially  the  following  form: 

1.  If  the  defendant  plead  guilty:  "The  defendantj  pleads  that  he  is  guilty 
oi  the  offense  charged." 

2.  If  he  plead  not  guilty:  "The  defendant  pleads  that  he  is  not  guilty  of  the 
offense  charged." 

3.  If  he  plead  a  former  conviction  or  acquittal:  "The  defendant  pleads  that 
he  has  already  been  convicted  (or  acquitted)  of  the  offense  charged  by  the  judg- 
ment of  the  court  of  (naming  it),  rendered  at  — • —  (naming  the  place), 

■on  the day  of ." 

4.  If  he  plead  once  in  jeopardy:  "The  defendant  pleads  that  he  has  been 
once  in  jeopardy  for  the  offense  charged  (specifying  the  time,  place,  and  court)." 
[Amendment,  approved  April  26,  1880;  Amendments  1880,  44  (Ban.  ed.  621); 
took  effect  from  passage.]  • 

Plea  must  be  oral.— In  criminal  cases  ev- 
«ry  plea  must  be  oral  and  entered  in  the 
minutes  of  the  court.  It  cannot  be  in  writ- 
ing: People  V.  Johnson,  47  Cal.  122;  People 
T.  Hedinger,  55  Cal.  298;  36  Am.  Rep.  32. 

Pleas,  generally:  Sec.  1016,  and  notes. 

Pleading  under  this  section,  where 
preTious  conviction  charged,  section  969 
having  been  repealed:  See  People  v.  Lewis, 
^  Cal.  401,  403.  A  defendant  charged 
with  a  particular  offense  and  previous  con- 
victions may  plead  not  guilty  to  the  prin- 
cipal offense  and  guilty  to  the  previous  con- 
victions: People  V.  Wheatley,  88  Cal.  114. 

Pleas,  generally. — In  all  criminal  cases 
there  must  be  an  arraignment  and  plea. 
Until  a  plea  has  been  entered,  as  provided 
in  the  next  section,  there  is  no  issue  for  the 
jury  to  try,  and  a  verdict  in  a  case  where 
there  has  been  neither  an  arraignment  nor 
plea  is  a  nullity,  and  no  valid  judgment  can 
be  rendered  thereon:  People  v.  Corbett,  28 
Cal.  328;  People  v.  Gaines,  52  Cal.  479; 
Douglass  V.  State,  3  Wis.  820;  State  v. 
Saunders,  53  Mo.  234;  State    v.  Montgom- 


ery, 63  Mo.  296.  The  requirement  of  the 
law  that  defendant  must  plead  personally 
cannot  be  cured  by  the  fact  that  he  was 
brought  into  court  and  tried  without  ob- 
jection: People  V.  Monaghan,  102  Cal.  229. 
Where  a  plea  of  not  guilty  is  withdrawn, 
and  a  demurrer  to  indictment  interposed, 
which  was  overruled,  and  time  granted  de- 
fendant to  plead,  a  trial  and  conviction  of 
defendant  without  a  new  plea  cannot  be 
sustained:  People  v.  Monaghan,  102  Cal. 
229.  In  all  cases  amounting  to  a  felony 
the  defendant  must  plead  in  person:  Sees. 
1017,  1018;  People  v.  Corbett,  28  Cal.  328; 
but  see  People  v.  Thompson,  4  Cal.  241.  A 
plea  by  his  attorney  for  him  is  a  nullity: 
McQuillen  v.  State,  8  Staedes  &  M.  587; 
Younger  v.  State,  2  W.  Va.  579;  98  Am. 
Dec.  791.  In  cases  of  misdemeanor  the  de- 
fendant may  plead  in  person  or  by  attor- 
ney: People  V.  Ebner,  23  Cal.  158. 

Subd.  1.  Plea  of  guilty.— This  plea  can 
only  be  put  in  by  the  defendant  himself  in 
open  court,  unless  upon  indictment  against 
a  corporation,  in  which  case  it  may  be  put 
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in  by  counsel:  Sec.  1018;  People  v.  Thomp- 
Bon,  4  Cal.  238;  People  v.  McCrory,  41  Cal. 
458.  Though  no  judgment  is  pronounced 
upon  such  a  plea,  it  is  a  good  defense  if 
pleaded  to  another  indictment  for  the  same 
offense:  People  v.  Goldstein,  32  Cal.  432. 
In  People  v.  Delaney,  49  Cal.  394.  the  de- 
fendant pleaded  "guilty  of  the  offense 
charged  in  the  indictment,"  and  the  indict- 
ment charged  the  offense  of  petit  larceny, 
committed  after  a  previous  conviction  for 
petit  larceny;  the  plea  was  held  to  confess 
the  offense  charged,  which  included  the 
previous  conviction,  and  that  the  defend- 
ant waa  properly  sentenced  for  a  felony. 
If  a  defendant  pleads  guilty  of  an  indict- 
ment which  charges  an  offense  which  is  di- 
vided into  degrees,  the  court  before  passing 
sentence  must  ascertain  the  degree:  People 
V.  Jefferson,  52  Cal.  452.  A  plea  of  guilty 
is  a  waiver  of  a  right  to  trial  by  jury:  Peo- 
ple V.  Lennox,  67  Cal.  113.  ^ 

Withdrawing  plea:  Sec.  1018,  notes. 

Subd.  2.  Plea  of  not  guilty.— This  plea 
puts  in  issue  every  material  allegation  of 
an  indictment:  Sec.  1019.  ^f  the  offense 
charged  amounts  to  a  felony,  it  is  the  better 
practice  to  have  the  defendant  plead  in  per- 
son; although  in  People  v.  Thompson,  4  Cal. 
241,  under  sections  299  and  301  of  the  crim- 
inal practice  act,  which  are  in  substance 
the  same  as  sections  1017  and  1018  of  this 
code,  it  was  held  that  it  is  "unnecessary 
for  the  prisoner  to  be  present  and  plead, 
except  in  case  where  he  pleads  guilty." 
In  that  case  the  defendant  was  convicted 
of  murder  upon  a  plea  of  not  guilty  put  in 
for  him  by  his  attorney.  Under  this  plea 
the  insanity  of  the  prisoner  at  the  time  of 
the  commission  of  the  offense  may  be 
shown:  People  v.  01  well,  28  Cal.  456. 
Where  in  a  case  of  felony  an  attorney  pleads 
not  guilty,  the  client  standing  mute,  an  en- 
try of  not  guilty  is  proper:  People  v.  Sama- 
rio,  M  Cal.  484;  People  v.  McCoy,  71  Cal. 
395;  People  v.  Bowman,  81  Cal.  666.  So 
the  fact  of  drunkenness  at  the  time  the 
crime  was  committed  may  be  given  in  evi- 
dence under  this  plea,  not  as  a  defense,  but 
to  determine  the  state  or  condition  of  the 
mind,  and  its  capacity  to  form  an  intent: 
People  V.  King,  27  Cal.  507;  87  Am.  Dec. 
95;  sec.  22,  note.  The  prosecution  must 
prove  the  locus  delicti,  upon  a  plea  of  not 
guilty:  People  v.  Bevans,  52  Cal.  470;  sec. 
777,  note.    Under  an  information  for  petit 


larceny,  which  also  charges  a  prior  convic- 
tion of  a  like  offense,  a  plea  of  *'not  guilty 
of  the  offense  charged"  puts  in  issue  the 
principal  offense,  and  also  the  charge  of 
prior  conviction:  People  v.  Gutierrez,  74 
Cal.  81. 

Brnnkenness:  Sec.  22,  notes. 

Insanity:  Sec.  26,  subd.  3,  and  notes. 

Evidence  under  plea  of  not  guilty:  Sec» 
1020. 

Subds.  3,  4.  Former  jeopardy:  See  sec. 
687,  note.  'Wliere  there  is  a  plea  of  not 
guilty  and  also  a  plea  of  former  conviction, 
the  defendant  is  entitled  to  a  verdict  on 
ea6h  plea.  A  verdict  of  guilty  is  insuffi- 
cient: People  V.  Kinsey,  51  Cal.  278;  People 
V.  Helbing,  59  Cal.  567;  People  v.  Fuqua» 
61  Cal.  377;  People  v.  Tucker,  115  Cal.  337. 
And  where  the  record  is  silent,  showing  no- 
finding  by  the  jury  upon  the  plea  of  former 
acquittal,  the  court  will  not  presume  that 
that  defeube  was  withdrawn:  People  v.  Fu- 
qua,  61  Cal.  377;  People  v.  Tucker,  115  Cal. 
337. 

Question  of  jeopardy  can  only  arise  after 
issue  has  been  made  by  a  plea  of  once  in 
jeopardy:  People  v.  Lee  Yune  Chong,  94 
Cal.  379. 

The  jury  need  not  find  upon  pleas  of  form- 
er acquittal  and  once  in  jeopardy,  where 
the  pleas  are  not  made  and  entered  in  sub- 
stantial compliance  with  the  above  section: 
People  V.  O'Leary,  77  Cal.  30.  That  it  is 
duty  of  court  to  submit  to  the  jury  the 
question  of  double  jeopardy,  see  People  v. 
Hamberg,  84  Cal.  468;  but  see  People  v. 
Ammerman,  118  Cal,  23,  28,  where  the  plea 
raised  a  question  of  law  only,  as  to  the  ef- 
fect of  a  dismissal  of  a  fatally  defective  in- 
formation, and  an  instruction  that  the  jury 
should  find  for  the  people  upon  the  plea 
was  proper. 

Reopening  a  case  to  allow  evidence  in 
support  of  plea  of  double  jeopardy  is  with- 
in the  discretion  of  the  court  below:  People 
V.  Ross,  65  Cal.  104. 

The  pleas  of  former  acquittal  and  once  in 
jeopardy  may  be  entered  after  a  new  juror 
had  been  sworn  to  take  the  place  of  one 
taken  sick  during  the  trial,  and  before  the 
commencement  of  the  trial  anew:  People  v. 
Stewart,  64  Cal.  60. 

But  cannot  be  interposed  on  a  new  trial 
ordered  by  the  supreme  court  upon  a  re- 
versal for  insufficiency  of  evidence  to  jus- 
tify the  verdict  of  guilty:  People  y.  Hardis- 
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son,  61  Cal.  378.  Where  a  judgment  of 
conviction  of  murder  has  been  reyersed  on 
appeal  by  defendant  and  remanded  for  fur- 
ther proceedings,  because  of  a  defective  in- 
formation, and  the  action  is  dismissed  un- 
der section  1385,  and  a  new  information 
tiled  for  the  same  offense,  the  defendant 
cannot  plead  once  in  jeopardy  and  former, 
conviction  as  a  bar:  People  v.  Schmidt,  64 
Cal.  200.  See,  also.  People  v.  Wickham,  116 
Cal.  384;  People  v.  Tucker,  117  Cal.  229. 

The  murder  of 'two  persons  by  the  same 
act,  according  to  the  weight  of  authority, 
constitutes  two  offenses,  for  each  of  which 
a  separate  prosecution  will  lie,  and  a  con- 
viction or  acquittal    in  one  case    does  not 


bar  a  prosecution  in  the  other.  And,  fur- 
ther, where  two  persons  are  directly  con- 
cerned in  the  murder  of  two  others  at  the 
same  time,  it  does  not  follow  that  the  mur- 
der was  accomplished  by  the  same  act:  Peo- 
ple v.  Majors,  ^65  Cal.  138;  52  Am.  Rep. 
295. 

The  defense  of  former  adjudication  does 
not  go  to  the  jurisdiction  of  the  court; 
and  error  in  its  ruling  thereon  cannot  be 
reviewed  upon  certiorari;  White  v.  Superior 
Court,  110  Cal.  60,  66;'  Muir  v.  Superior 
Court,  58  Cal.  3G1. 

Former  acquittal  or  conviction,  plea 
of,  what  facts  sustain:  See  58  Am.  Dec.  536- 
549,  note. 


1018.  Plea  of  guilty,  how  pnt  in,  and  when  withdrawn. 

Sec.  1018.  A  plea  of  guilty  can  be  put  in  by  the  defendant  himself  only  in 
open  court,  unless  upon  indictment  or  information  against  a  corporation,  in 
which  case  it  may  be  put  in  by  counsel.  The  court  may  at  any  time  before 
judgment,  upon  a  plea  of  guilty,  permit  it  to  be  withdrawn  and  a  plea  of  not 
guilty  substituted.  [Amendment,  approved  April  9,  1880;  Amendments  1880, 
19  (Ban.  cd.  165);  took  effect  immediately.] 

Withdrawing  plea.— Permitting  the  de-      Miller,  114    Cal.  10.    So  where    there  was 

doubt  of  the  sanity  of  the  accused  at  the 
time  his  plea  of  guilty  was  entered,  and  the 
court  ought  to  have  allowed  him  to  with- 
draw it  and  plead  not  guilty:  People  v. 
Scott,  59  Cal.  341.  See,  also.  People  v. 
Lewis,  G4  Cal.  401,  where,  after  a  plea  of 
not  guilty  the  court  was  held  to  have  prop- 
erly refused  to  permit  the  plea  of  guilty  of 
prior  conviction  to  be  entered.  There  was 
no  abuse  of  discretion  in  the  court's  allow- 
ing defendant  to  withdraw  the  plea  of  not 
guilty,  and  to  interpose  a  demurrer  and  mo- 
tion to  set  aside  the  information:  People  v. 
Ah  Took,  64  Cal.  380.  A  plea  of  guilty  was 
not  allowed  to  be  withdrawn  and  a  plea  of 
not  guilty,  entered  after  the  court  had  heard 
evidence  and  determined  the  degree  of  the 
crime:  People  v.  Ryan,  82  Cal.  617. 

See  People  v.  Wheatley,  88  Cal.  114,  where 
accused  was  not  allowed  to  object  that  his 
plea  of  "not  guilty"  had  not  been  formally 
withdrawn  before  the  entry  of  the  plea  of 
guilty. 
Pleas,  generally:  Sec.  1010,  note. 


fendant  to  withdraw  a  plea  of  not  guilty 
for  the  purpose  of  demurring  to  the  indict- 
ment, or  of  moving  to  set  it  aside,  is  a  mit- 
ter  vested  largely  in  the  discretion  of  the 
trial  court,  and  its  ruling  will  not  be  dis- 
turbed unless  there  has  been  a  manifest 
abuse  of  such  discretion:  People  v.  Lee,  17 
Cal.  76.  When  it  appears  that  a  plea  of 
guilty  has  been  entered  through  inadver- 
tence and  without  due  deliberation,  or  ig- 
norantly,  and  mainly  from  the  hope  that  the 
punishment  to  which  the  accused  would 
otherwise  be  exposed  may  be  mitigated, 
great  indulgence  should  be  shown  in  per- 
mitting such  plea  to  be  withdrawn.  Refus- 
al to  allow  the  defendant  to  withdraw  his 
plea  of  guilty  under  such  circumstances  will 
amoimt  to  an  abuse  of  the  discretion  vested 
iu  the  trial  court:  People  v.  McCrory,  41 
Cal.  458.  But  the  defendant  cannot  be  per- 
mitted to  speculate  upon  the  clemency  of  the 
judge  by  substituting  a  plea  of  guilty  for 
a  plea  of  not  guilty,  with  a  right  to  retract 
it  if,  before  sentence,  he  finds  that  his  ex- 
pectation  will    not   be  realized:    People  v. 


1019.  What  plea  of  not  guilty  pnts  in  issue. 

Sec.  1019.     The  plea  of  not  guilty  puts  in  issue  every  material  allegation  of 


Pekal  Code— 24 


86^ 


i 


§§  1020, 1021 


Penal  Oode. 


[Part  II,  Title  VI, 


the  indictment  or  information.     [Amendment,  approved  April  9,  1880;  Amend- 
ments 1880,  19  (Ban.  ed.  165);  took  eflfect  immediately.] 

Plea  of  not  gnillty:  See  sec.  1016  in  note,  viction,  or  once  in  jeopardy,  may  be  proved 
•'All  matters  of  fact  tending  to  establish  a  under  a  plea  of  the  general  issue":  People 
defense,  except  a  former  acquittal  or  con-      v.  Ah  Lee,  00  Cal.  85,  86. 

1020.  What  may  be  given  in  evidence  nnder  plea  of  not  guilty. 

Sec.  1020.  All  matters  of  fact  tending  to  establish  a  defense,  other  than  one 
specified  in  the  third  and  fourth  subdivisions  of  section  ten  hundred  and  sixteen, 
may  be  given  in  e'sadence  under  the  plea  of  not  guilty.  [Commissioners'  Amend- 
ment, approved  March  16,  1901;  took  eflfect  July  1,  1901.] 

Evidence  under   plea  of   not  guilty.—      v.  Ferris,  55  Cal.  588;  and    see  People  v. 

De  la  Cour  Soto,  63  Cal.  165;  People  t.  Jones, 
64  Cal.  IGS.  Necessity  of  pleadiug  once  in 
jeopardy:  See  People  y.  Bennett,  114  CaL 
56. 


Section  cited  and  applied:  People  y.  Ah 
Lee,  60  Cal.  85;  sec.  1016,  in  note.  Evi- 
dence of  intoxication  ia  admissible  in  cases 
of  homicide,  as  going  to  the  intent:  People 


1021.  What  is  not  a  former  acquittal. 

Sec.  1021.  If  the  defendant  was  formerly  acquitted  on  the  ground  of  vari- 
ance between  the  indictment  or  information  and  the  proof,  or  the  indictment 
or  information  was  dismissed  upon  an  objection  to  its  form  or  substance,  or  in 
order  to  hold  the  defendant  for  a  higher  offense,  without  a  judgment  of  acquit- 
tal, it  is  not  an  acquittal  of  the  same  offense.  [Amendment,  approved  April  19, 
1880;  Amendments  1880,  19  (Ban.  ed.  165);  took  effect  immediately.] 

This  section  is  constitutional:    People      is  a  material  variance,  see  People  v.  Arras, 


V.  Oreileus,  79  Cal.  178. 

Variance  between  indictment  and 
proof.— An  acquittal  of  a  defendant  be- 
canse  of  a  variance  between  the  proof  and 
the  indictment  is  no  bar  to  a  second  indict- 
ment, if  the  variance  is  such  that  a  con- 
viction was  legally  impossible  upon  the 
first  indictment.  It  being  legally  impossible 
to  have  convicted  the  defendant,  he  has 
never  been  "in  jeopardy":  People  v.  McXea- 
ly,  17  Cal.  332;  see  People  v.  [March,  G  Oal. 
543;  People  v.  Arras,  89  Cal.  223.  If,  how- 
ever, the  variance  is  immaterial,  an  acquit- 
tal of  the  defendant,  because  of  such  vari- 
ance, will  bar  any  subsequent  prosecution 
for  the  same  offense.  An  error  of  the  court 
in  regarding  as  material  a  variance  be- 
tween the  allegations  and  proof  will  not 
render  the  acquittal  less  available  and  con- 
clusive as  a  bar  to  a  subsequent  prosecu- 
tion. The  question  to  be  determined  under 
the  plea  of  former  acquittal  is,  Would  the 
evidence  which  is  necessary  to  support  the 
second  indictment  have  been  sufficient  to 
procure  a  legal  conviction  on  the  first?  If 
it  would,  the  acquittal  is  a  bar  to  a  subse- 
quent prosecution;  and  if  not,  it  is  no  bar: 
People  V.  Hughes,  41  Cal.  234.    As  to  what 


89  Cal.  223.  Where  the  subject  of  the  as- 
sault named  in  the  information  was  charged 
to  be  one  John  Carl,  and  his  real  name  was 
John  Oarlin,  the  court  may,  where  defend- 
ant is  acquitted  on  the  ground  of  variance, 
direct  the  district  attorney  to  amend  his  in- 
formation. And  the  court  may  allow  the 
filing  of  a  second  information  before  ac- 
quittal as  soon  as  the  material  variance  be- 
comes apparent:  Ex  parte  Nicholas,  91  Cal. 
040.  If,  however,  the  court  will  not  so  di- 
rect, a  new  information  may  be  filed  with- 
out the  order  of  the  court;  an  appeal  by  the 
district  attorney  effects  nothing,  and  will  be 
dismissed:  People  v.  Allen,  Gl  Cal.  140.  The 
mere  opinion  of  a  judge,  that  the  evidence 
shows  the  defendant  to  be  guilty  of  a  high- 
er degree  of  crime,  does  not  authorize  him 
to  discharge  the  jury  without  the  defend- 
ant*s  consent,  and  hold  the  defendant  for 
the  higher  offense.  Such  discharge  amounts 
to  an  acquittal,  and  the  defendant  cannot 
be  again  tried  for  that  offense:  People  v. 
Hunckeler,  48  Cal.  331. 

A  variance  in  the  name  of  the  insurance 
company  given  in  an  indictment  for  arson, 
to  defraud,  and  that  as  proved  is  no  ground 
for    an     arrest    of    judgment:    People     T. 
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Chap.  IV.]  Plea.  §§1022-1026 

Hughes,  29    Cal.  257.    Immaterial  variance      iginal  instrument:  People  v.  Cummiugs,  58 
in     indictment     for      forgery,     the     word      Cal.  88. 
"shipped"  bt'ing  spelled  "shiped"  in  the  or- 

1022.  What  is  a  former  acqnittal. 

Sec.  1022.  Whenever  the  defendant  is  acquitted  on  the  merits,  he  is  acquitted 
of  the  same  offense,  notwithstanding  any  defect  in  form  or  substance  in  the 
indictment  or  information  on  which  the  trial  was  had.  [Amendment,  approved 
April  9, 1880;  Amendments  1880, 19  (Ban.  ed.  165);  took  effect  immediately.] 

Plea  of  former  acquittal,  when  sustainable:  See  41  Am.  Rep.  745-747,  note. 

1023.  Conviction  or  acqnittal  for  a  higher  offense,  effect  of. 

Sec.  1023.  When  the  defendant  is 'convicted  or  acquitted,  or  has  been  once 
placed  in  jeopardy  upon  an  indictment  or  information,  the  conviction,  acquit- 
tal, or  jeopardy  is  a  bar  to  another  indictment  or  information  for  the  offense 
charged  in  the  former,  or  for  an  attempt  to  commit  the  same,  or  for  an  offense 
necessarily  included  therein,  of  which  he  might  have  been  convicted  under  that 
indictment  or  information.  [Amendment,  approved  April  26,  1880;  Amend- 
ments 1880,  44  (Ban.  ed.  622);  took  effect  from  passage.] 

Jeopardy;  Sec.  687,  note.  prosecution:  See  17  Am.  Dee.  791-795,  note; 

Conviction  of  felony,  when    bars  other      People  v.  Gordon,  99  Cal.  227. 

1024.  Defendant  refusing  to  answer,  plea  of  not  guilty. 

Sec.  1024.  If  the  defendant  refuses  to  answer  the  indictment  or  information 
by  demurrer  or  plea,  a  plea  of  not  guilty  must  be  entered.  [Amendment,  ap- 
proved April  9,  1880;  Amendments  1880,  19  (Ban.  ed.  165);  took  effect  immedi- 
ately.] 

Befusal  to  plead  after  demurrer  over-         Defendant  standing^  mute:  See   People 
ruled:  Sec.  1011,  note.  v.  McCoy,  71  Cal.  395. 

Plea  of  not  'guilty:  Sec.  1016,  note. 

1025.  Previous  convictions. 

Sec.  1025.  When  a  defendant  who  is  charged  in  the  indictment  or  informa- 
tion with  having  suffered  a  previous  conviction,  pleads  either  guilty  or  not  guilty 
of  the  offense  for  which  he  is  indicted  or  informed  against,  he  must  be  asked 
whether  he  has  suffered  such  previous  conviction.  If  he  answers  that  he  has, 
his  answer  must  be  entered  by  the  clerk  in  the  minutes  of  the  court,  and  must, 
unless  withdrawn  by  consent  of  the  court,  be  conclusive  of  the  fact  of  his  having 
suffered  such  previous  conviction  in  all  subsequent  proceedings.  If  he  answers 
that  he  has  not,  his  answer  must  be  entered  by  the  clerk  in  the  minutes  of  the 
court,  and  the  question  whether  or  not  he  has  suffered  such  previous  conviction 
must  be  tried  by  the  jury  which  tries  the  issue  upon  the  plea  of  not  guilty,  or  in 
case  of  a  plea  of  guilty,  by  a  jury  impaneled  for  that  purpose.  The  refusal  of 
the  defendant  to  answer  is  equivalent  to  a  denial  that  he  has  suffered  such  previ- 
ous conviction.  In  case  the  defendant  pleads  not  guilty,  and  answers  that  he 
has  suffered  the  previous  conviction,  the  charge  of  the  previous  conviction  must 
not  be  read  to  the  jury,  nor  alluded  to  on  the  trial.  [Commissioners'  Amend- 
ment, approved  March  16,  1901;  took  effect  July  1,  1901.] 
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Commissioners'  note.—'This  revives  the  19  (Ban.  ed.);  took  effect  immediately.    For 

section  which  was  repealed  in  1880,  so  far  constructions  of  such  section,  see  People  v. 

as  we  can  see,  without  any  reason.    By  its  Johnson,  55  Cal.  571,  572;  People  v.  Lewis, 

repeal  no  provision  was  left  for  any  plea  to  64  Cal.  401;  People  v.  Brooks,  65  Oal.  295; 

a  charge  of  former  conviction."  People  v.  King,  64  Cal.  338;  see,  also,  sec 

Th.e  original  section  1025  was  repealed  969. 
by  act  of  April  9,  1880;  Amendments  1880, 


CHAPTER  V. 

•TRANSMISSION    OP   CERTAIN    INDICTMENTS    FROM    THE      COUNTY  COURT  TO  THtt 
DISTRICT   COURT   OR   MUNICIPAL   CRIMINAL  COURT   OF    SAN   FRANCISCO. 

Sec.  1028.    Transmitting   indictments.     [Repealed.] 

Sec.  1029.    Indictments  against  a  superior  judge.    [Repealed.] 

Sec.  1030.    Transmitting  indictments  to  municipal  criminal  court.    [Repealed.] 

1028.  Transmitting  indictments.    , 

[Section  1028,  relating  to  the  transmission  of  certain  indictments  from  the 
county  to  the  district  court,  was  repealed  by  act  of  March  12,  1880;  Amendments 

1880,  6  (Ban.  ed.  27);  took  effect  from  passage.] 

• 

1029.  Indictments  against  a  superior  jndge. 

[Section  1029  was  repealed  by  act  approved  March  16,  1901;  Commissioners* 
Amendment;  took  effect  July  1,  1901.] 

The  provisions  originally    embraced    in   thia  section  will    now  be  found    in  section 
040. 

1030.  Transmitting  indictments  to  mnnicipal  criminal  conrt. 

[Section  1030,  relating  to  the  transmission  of  certain  indictments  to  the  mu- 
nicipal criminal  court  of  San  Francisco,  was  repealed  by  act  of  March  12,  1880; 
Amendments   1880,  6  (Ban.  ed.  27);  took  effect  from  passage.] 


CHAPTER  VI. 

REMOVAL  OP  THE  ACTION  BEFORE  TRIAL. 

Sec.  1033.  When  action  may  be  removed. 

Sec.  1034.  Application  for  removal,  how  made. 

Sec.  1035.  Application,  when  granted. 

Sec.  1036.  Order  of  removal. 

Sec.  1037.  Proceedings  on  removal,  if  defendant  is  in  custody. 

Sec.  1038.  Proceedings  on    removal — Transmission  of  papers. 

1033.  When  action  may  be  removed. 

Sec.  1033.  A  criminal  action  may  be  removed  from  the  court  in  which  it  i» 
pending  on  application  of  the  defendant,  on  the  ground  that  a  fair  and  impartial 
trial  cannot  be  had  in  the  county.  [Commissioners'  Amendment,  approved 
March  16,  1901;  took  effect  July  1,  1901.] 

As  amended,  the  section  "omits  the  pro-     of  the  place  of  trial  in  a  criminal  action  on 
vision  of  the  section  authorizing  a  change     application  of  the  district  attorney;  because 
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it  has  been  held  that  this  proyision  is  un- 
constitutional: People  V.  Powell,  87  Cal. 
348'*:  Commissioners'  note. 

Change  of  venue.— Section  397  of  the 
Code  of  Civil  Procedure,  providing  for  the 
change  of  the  place  of  trial  in  civil  actions, 
had  no  application  to  criminal  cases.  The 
only  provisions  of  law  providing  for  a  re- 
moval of  such  cases  from  one  county  to  an- 
other for  trial  are  found  in  the  Penal  Code, 
sections  1038-1038,  inclusive.  The  only 
ground  upon  which  a  removal  may  be 
granted  is  that  provided  for  in  section  1033, 
viz.,  "that  a  fair  and  impartial  trial  cannot 
be  had  in  the  county  where  the  action  is 
pending."  By  this  is  meant  that  a  fair  and 
impartial  jury  cannot  be  obtained  in  that 
county:  People  v.  McGarvey,  56  Cal.  327. 
A  judge  who  is  disqualified  from  trying  a 
criminal  case,  on  account  of  having  been 
attorney  for  defendant,  cannot  change  the 
venue  of  such  case  on  that  ground:  People 
V.  McGarvey,  56  Cftl.  327.  Neither  does 
bias  or  prejudice  on  the  part  of  the  judge 
who  is  to  try  the  case  furnish  any  grounds 
to  authorize  a  change:  People  v.  Williams, 


24  Cal.  31;  People  v.  Shuler,  28  Cal.  490; 
People  V.  Mahoney,  18  Cal.  185.  The  allow- 
ance or  refusal  of  a  motion  to  change  the 
veuue  in  a  criminal  case  is  largely  discre- 
tionary in  the  trial  court:  People  v.  Fisher, 
6  Cal.  154;  People  v.  Mahoney,  18  Cal.  180; 
People  V.  Congleton,  44  Cal.  92;  People  v. 
Perdue,  49  C&l.  425;  People  v.  Yoakum,  53 
Cal.  566.  Such  motion  is  addressed  to  a 
sound  judicial  discretion,  to  be  disposed  of 
in  furtherance  of  substantial  justice,  and 
an  order  refusing  a  change  will  not  be  re- 
viewed on  appeal,  except  in  cases  of  gross 
abuse  of  discretion:  People  v.  Fisher,  6  Caji. 
154;  People  v.  Congleton,  44  Cal.  92;  People 
V.  Goldenson,  76  Cal.  328;  People  v.  Elliott, 
80  Cal.  296.  The  decision  of  the  trial  court 
denying  a  change  of  venue  must  be  war- 
ranted by  the  facts  disclosed  by  the  record; 
if  not,  it  will  be  reversed:  People  v.  Yoa- 
kum, 53  Cal.  566.  A  motion  for  a  change 
of  venue  after  the  jury  has  been  impaneled 
comes  too  late:  People  v.  Cotta,  49  Cal.  166. 
The  motion  is  waived  by  counsers  failure 
to  call  it  up  at  the  time  set  for  hearing  it: 
People  V.  Fredericks,  106  Cal.  554. 


1034.  Application  for  removal,  how  made. 

Sec.  1034.  The  application  for  removal  must  be  made  in  open  court,  and  in 
writing,  verified  by  the  affidavit  of  the  defendant,  a  copy  of  which  application 
must  be  served  upon  the  district  attorney  at  least  one  day  prior  to  the  hearing 
of  the  application.  At  the  hearing  the  district  attorney  may  serve  and  file 
such  counter-affidavits  as  he  may  deem  advisable.  Whenever  the  affidavit  of 
the  defendant  shows  that  he  cannot  safely  appear  in  person  to  make  such  appli- 
cation because  popular  prejudice  is  so  great  as  to  endanger  his  personal  safety, 
and  such  statement  is  sustained  by  other  testimony,  such  application  may  be 
made  by  his  attorney,  and  must  be  heard  and  determined  in  the  absence  of  the 
defendant,  notwithstanding  the  charge  then  pending  against  him  be  a  felony, 
and  he  has  not  at  the  time  of  such  application  been  arrested  or  given  bail,  or 
been  arraigned,  or  pleaded  or  demurred  to  the  indictment  or  information. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  efEect  July  1, 
1901.] 


Affidavits  npon  motion  to  change.— 
Affidavits  upon  a  motion  for  a  change  of 
venne  must  state  facts  and  circumstances 
from  which  the  court  may  deduce  the  con- 
clusion that  a  fair  and  impartial  trial  can- 
not be  had.  Such  conclusion  is  to  be  drawn 
bj  the  court,  and  not  by  the  defendant  and 
his  witnesses,  and  the  court  must  be  satis- 
fied from  the  facts  and  circumstances  posi- 
tively sworn  to  in  the  affidavits,  and  not 
from  the  general  conclusion  to  which  the 
defendant  may    swear,  or  which    his  wit- 


nesses may  depose  they  verily  believe  to  be 
true:  People  v.  Fisher,  6  Cal.  154;  People  v. 
Yofikum,  53  Cal.  566.  An  affidavit  that  a 
jury  cannot  be  selected  from  a  certain  por- 
tion of  the  county  is  insufficient:  People  v. 
Baker,  1  Cal.  403.  Nor  is  theaffidavitof  de- 
fendant alone  sufficient:  People  v.  Mahoney, 
18  Cal.  180;  People  v.  Graham,  21  Cal.  261. 
A  statement  generally  that  the  people  of 
the  county  are  prejudiced  against  the  defend- 
ant will  not  be  sufficient:  People  v.  Shuler, 
28  Cal.  490.    Nor  is  it  sufficient  that  thirty 
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or  forty  persons  contributed  to  pay  counsel 
to  assist  the  district  attorney,  to  show  such 
general  prejudice  as  to  require  a  change  of 
Tenne:  People  v.  Graham,  21  Cal.  261; 
People  Y.  Lee,  5  Cal.  353.  Mere  belief  or 
opinion  of  the  persons  who  make  the  affi- 
davits in  support  of  such  a  motion  that  the 
defendant  cannot  have  a  fair  trial,  owing 
to  the  popular  prejudice  against  him,  is 
not  sufficient:  People  v.  Congleton,  44  Cal. 


95;  see  People  v.  Perdue,  49  Cal.  425.  The 
consideration  of  such  a  motion  may  be  post- 
poned until  an  attempt  has  been  made  to 
impanel  a  jury:  People  v.  Plununer,  9  Cal. 
298.  The  legislature  may  consent  to  a 
change  of  venue  on  behalf  of  the  state, 
when  applied  for  by  the  defendant:  People 
ex  rel.  Smith  v.  Twelfth  District  Judge,  17 
Cal.  547. 


1035.  Application,  when  granted. 

Sec.  1035.  If  the  court  be  satisfied  that  the  representations  of  the  applicant 
are  true,  an  order  must  be  made  transferring  the  action  to  the  proper  court  of 
some  convenient  county  free  from  a  like  objection.  The  provisions  of  this  act 
shall  not  apply  to  criminal  actions  pending  at  the.  date  of  the  passage  of  this  act. 
[In  effect  March  9,  1887;  Stats.  1887,  p.  62.] 

Stats.  18C3,  p.  158,  sec.  14.     .  representation  of  the  defendant  is  true:  See 

An  application  based  solely   upon   de-  People  v.  Majors,  65  Cal.  147. 
fendant's  own  affidarit  is  addressed  to  the         Counter-af9ldavits*may  be  filed  by  the 

discretion  of  the  court:  People  v.  Elliott,  80  prosecution    controverting    the    defendant's 

Cal.  296.  statements:  People  v.  Majors,  65  Cal.  138. 
The  court  must  be  satisfied    that   the 

1036.  Order  of  removal. 

Sec.  1036.  The  order  of  removal  must  he  entered  upon  the  minutes,  and  the 
clerk  must  immediately  make  out  and  transmit  to  the  court  to  which  the  action 
is  removed  a  certified  copy  of  the  order  of  removal,  record,  pleadings,  and  pro- 
ceedings in  the  action,  including  the  undertakings  for  the  appearance  of  the 
defendant  and  of  the  witnesses. 


Under  this  section,  where  the  place  of 
trial  of  a  criminal  action  is  changed  to  a 
county  other  than  that  in  which  the  action 
is  brought,  neither  a  bill  of  exceptions 
taken  on  a  former  trial  of  the  case  for  pur- 


poses of  an  appeal  to  the  supreme  court, 
or  the  instructions  given  to  the  jury  on  the 
former  trial,  need  be  transmitted  to  the 
court  to  which  the  action  is  removed:  Peo- 
ple v.  Bush,  71  Cal.  602. 


1037.  Proceedings  on  removal,  if  defendant  is  in  custody. 

Sec.  1037.  If  the  defendant  is  in  custody,  the  order  must  direct  his  removal, 
and  he  must  be  forthwith  removed  by  tho  sherifE  of  the  county  where  he  is  im- 
prisoned, to  the  custody  of  the  sherifC  of  the  county  to  which  the  action  is 
removed. 

1038.  Froceedingpi  on  removal — Transmission  of  papers. 

Sec.  1038.  The  court  to  which  the  action  is  removed  must  proceed  to  trial 
and  judgment  therein  as  if  tl;ie  action  had  been  commenced  in  such  court.  If 
it  is  necessary  to  have  any  of  the  original  pleadings  or  other  papers  before  such 
court,  the  court  from  which  the  action  is  removed  must  at  any  time,  upon  appli- 
cation of  the  district  attorney  or  the  defendant,  order  such  papers  or  pleadings 
to  be  transmitted  by  the  clerk,  a  certified  copy  thereof  being  retained. 

Second  arraignment,  when  venue  is  of  trial  is  changed,  it  is  unnecessary  to  re- 
changed.— Whore  a  defendant  has  been  peat  the  arraignment:  Davis  v.  State,  39 
once  arraigned,  and  subsequently  the  placo      Md.  384. 
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CHAPTER  VII. 

THE  MODE    OF   TRIAL. 

Sec.  1041.    Issue  of  fact  defined. 

Sec.  1042.    How  tried. 

Sec.  1043.    When  presence  of  defendant  is  necessary  on  the  trial. 

1041.  Isane  of  fact  defined. 

Sec.  1041.    An  issue  of  fact  arises: 

1.  Upon  a  plea  of  not  guilty; 

2.  Upon  a  plea  of  a  former  conviction  or  acquittal  of  the  same  offense; 

3.  Upon  a  plea  of  onoe  in  jeopardy.  [Amendment,  approved  April  26,  1880; 
Amendments  1880,  45  (Ban.  ed.  522) ;  took  effect  from  passage.] 

1042.  How  tried. 

Sec.  1042.  Issues  of  fact  must  be  tried  by  jury,  unless  a  trial  by  jury  be 
waived  in  criminal  cases  not  amounting  to  felony,  by  the  consent  of  both  par- 
ties expressed  in  open  court  and  entered  in  its  minutes.  In  cases  of  misde- 
meanor the  jury  may  consist  of  tv^'elve,  or  any  number  less  than  twelve  upon 
which  the  parties  may  agree  in  open  court.  [Amendment,  approved  February 
25,  1880;  Amendments  1880, 4  (Ban.  ed.  9);  took  effect  immediately.] 

Trial    by    Jury.— In    aU    criminal    cases  aliens:  People  v.  Chin  Mook  Sow,  51  Cal. 

amounting   to   a   felony    there   must    be  a  687. 

trial  by  a  jury  of    twelve    men.    The  de-         A  person  who  maintains    an    obstruction 

fendant  cannot  consent  to  be  tried  by  a  less  to  a  street  is  guilty  of  a  misdemeanor  and 

number:  Const.,  art.  I,    sec.  7;    People  v.  must  be  tried  by  a  jury:  Taylor  v.  Reynolds, 

Scoggins,  37  Cal.  676;  People  v.  Russell,  46  »2  Cal.   573.    The  legislature  has  not  the 

Cal.  121:  People  v.  O'Neil,  48  Cal.  257.    In  P^^*^'  *<>  *^^^  ^^^^^  ^  "«^*  ^'  *"^^  ^^ 


cases  of  misdemeanor,  the  jury  may  consist 


jury  of  an  offense  against    the    public  at 

,  large:  Ex  parte  Won  You  Ling,  106  Cal. 

of    twelve,  or  of    any    number    less    than  ^go.    it  may  provide  for  summary  proceed- 

twelve  upon  which  the  parties  may  agree  .^^^^    ^.^^^^^  ^  ^^^^    j^    p^^^^    ^^^^,  Ex 

in  open  court:  Const.,  art.  II,  sec.  7.    The  p^^.^.^    ^ong  You  Ling,  106    Cal.  296.    In 

action  of  a  police  magistrate  in  committing  cases  where  a  jury  trial  is  not  a  necessary 

a  minor  child  to  an  industrial  school  for  his  constituent    part  of    the  court,  the  refusal 

training  and  reformation  is  not  a  criminal  of  the   court  to  allow  a  jury  is  mere  error, 

prosecution  which  entitles  such  minor  to  a  and  cannot  be  reviewed  upon  habeas  cor- 

jury  trial:  Ex  parte  Ah  Peen,  51  Cal.  280.  pus:  In  re  Fife,  110  Cal.  8. 

Aliens  accused  of  crime  are  not  entitled  to  Issue  of  fact  defined:  Code  Civ.  Proc, 

be  tried    by  a  jury    composed    of    one-half  sec.  500. 

1043.  When  presence  of  defendant  is  necessary  on  the  trial. 

Sec.  1043.  If  the  prosecution  be  for  a  felony,  the  defendant  must  be  per- 
sonally present  at  the  trial;  but  if  for  misdemeanor,  the  trial  may  be  had  in 
the  absence  of  the  defendant;  if,  however,  his  presence  is  necessary  for  the 
purpose  of  identification,  the  court  may,  upon  application  of  the  district  attor- 
ney by  an  order  or  warrant,  require  the  personal  attendance  of  the  defendant 
at  the  trial.  [Amendment,  approved  April  9,  1880;  Amendments  1880,  19 
(Ban.  ed.  165);  took  effect  immediately.] 
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Personal  attendance  of  defendant:  See 
68  Am.  Dec.  219-228,  note.  In  all  cases 
amounting  to  a  felony  the  defendant  must 
be  personally  present  during  the  whole  of 
his  trial:  People  v.  Kohler,  5  Cal.  72;  Peo- 
ple V.  Higgins,  59  Oal.  357.  But  absence 
from  the  courtroom  for  inappreciable  space 
of  time  during  the  trial  is  not  a  preju- 
dicial error:  People  v.  Bu«h,  68  Cal.  623. 
In  People  v.  Soto,  65  Cal.  621,  the  jury  re- 
turned for  further  instructions,  which  were 
given  them  in  the  absence  of  the  accused, 
but  subsequently  the  jury  was  recalled  and 
givon  the  same  instructions  over  again  in 
the  presence  of  the  accused;  held,  not  preju- 
dicial error.  Showing  that  defendant  was 
absent  from  the  trial  of  a  codefendant, 
without  any  showing  that  he  was  absent 
from  his  own  trial,  is  not  ground  for  a  new 
trial;  People  v.  O'Brien,  88  Cal.  483.  Ab- 
sence of  counsel  for  accused  from  the  court- 
room when  court  announced  the  overruling 
of  demurrer  to  information  will  not  war- 
rant reversal  if  accused  was  not  prejudiced 
thereby:  People  v.  Rice,  73  Cal.  220.  By 
this  section  it  is  clearly  provided  that  all 
offenses  amounting  to  felony  must  be'  tried 
by  jury,  and  all  amounting  to  misdemeanor 
must  be  so  tried  unless  a  jury  is  waived: 
Taylor  v.  Reynolds,  92  Cal.  575.  If, 
pending  a  trial  for  grand  larceny,  the  de- 
fendant flees  and  cannot  be  found,  the  jury 
may  be  diHcharged  and  no  jeopardy  at- 
taches: People  V.  Kohler,  5  Cal.  72;  People 


V.  Higgins,  59  Cal.  357.  During  the  prog- 
ress of  the  trial  the  defendant  is  in  the 
custody  of  the  court  and  under  the  imme- 
diate control  of  and  subject  to  the  orders 
of  the  court:  People  v.  Harrington,  42  Cal. 
168;  10  Am.  Rep.  296.  Viewing  the  prem- 
ises, by  the  jury,  where  the  offense  is  al- 
leged to  have  been  committed,  is  not  a  por- 
tion of  the  trial  at  which  the  defendant 
must  be  present:  People  v,  Bonney,  19  Cal. 
426.  The  mere  fact  that  the  record  on  ap- 
peal recites  that  the  defendant  was  absent 
during  a  portion  of  the  trial  (for  murder) 
is  not  sufficient  to  justify  a  reversal  of  the 
judgment:  People  v.  Bealoba,  17  Cal.  389. 
The  fact  of  the  defendant's  absence  should 
be  made  to  appear  affirmatively:  People  v. 
Holmes,  118  Cal.  444,  449.  The  defendant 
must  be  present  when  the  verdict  is  ren- 
dered, and  the  court,  in  all  trials  for  felo- 
nies, should  promptly  order  him  into  actual 
custody  at  the  commencement  of  the  trial, 
or  immediately  upon  the  retirement  of  the 
jury  to  consider  their  verdict,  regardless  of 
his  previous  admission  to  bail:  People  v. 
Beauchamp,  49  Cal.  41.  On  the  trial  of  mis- 
demeanors the  defendant  need  not  be  pres- 
ent, either  personally  or  by  attorney:  Peo- 
ple V.  Ebner,  23  Cal.  159;  People  v.  Budd, 
57  Cal.  349;  Warren  v.  State,  19  Ark.  214; 
68  Am.  Dec.  214;    State  v.  Reckards,    21 

Minn.  47, 

• 

Absence  of  accused,  trial  in,  when  may 
be  had:  See  28  Am.  Dec.  629-631,  note. 


CHAPTER  VIII. 

FORMATION  OF  THE  TRIAL  JURY  AND  THE  CALENDAR  OF  ISSUES  FOR  TRIAL. 

Sec.  1046.  Formation  of  trial  jury. 

Sec.  1047.  Clerk  to  prepare  a  calendar. 

Sec.  1048.  Order  of  disposing  of  issues  on  the  calendar. 

Sec.  1049.  Defendant  entitled  to  two  days  to  prepare  for  trial. 


1046.  Formation  of  trial  jury. 

Sec.  1046.     Trial  juries  for  criminal  actions  are  formed  in  the  same  manner 
as  trial  juries  in  civil  actions. 

Ponnlng  Juries  in  criminal  actions.— 
The  object  of  this  section  is  to  adopt  the 
same  general  plan  .in  forming  juries  in 
criminal  actions  as  prevails  in  civil  actions, 
eubject  to  such  modifications  as  may  be 
made  by  other  sections  of  this  code:  People 
V.  Scoggins,  37  Cal.  676.  The  section  refers 
to  the  manner  in  which  juries  are  formed, 
and  not  to  the  qualifications  of  the  officer 


serving  the  venire:  People  v.  Slater,  119 
Cal.  622. 

Impaneling  trial  Juries:  Code  Civ.  Proc., 
sees.  246,  247. 

Formation  of  Jury:  Code  Civ.  Proc, 
sees.  600-604. 

Qualifications  and  exemptions  of  Ju- 
rors: Code  Civ.  Proc,  sees.  108-201. 
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1047.  Clerk  to  prepare  a  calendar. 

Sec.  1047.  The  clerk  must  keep  a  calendar  of  all  criminal  actions  pending 
in  the  court,  enumerating  them  according  to  the  date  of  the  filing  of  the  indict- 
ment or  information,  specifying  opposite  the  title  of  each  action  whether  it  is 
for  a  felony  or  a  misdemeanor,  and  whether  the  defendant  is  in  custody  or  on 
bail.  [Amendment,  approved  April  9,  1880;  Amendments  1880,  20  (Ban.  ed. 
166);  took  effect  immediately.] 

1048.  Order  of  disposing  of  issues  on  the  calendar. 

Sec.  1048.  The  issues  on  the  calendar  must  be  disposed  of  in  the  following 
•order,  unless  -for  good  cause  the  court  shall  direct  an  action  to  be  tried  out  of 
its  order: 

1.  Prosecutions  for  felony,  when  the  defendant  is  in  custody; 

2.  Prosecutions  for  misdemeanor,  when  the  defendant  is  in  custody; 

3.  Prosecutions  for  felony,  when  the  jlefendant  is  on  bail; 

4.  Prosecutions  for  misdemeanor,  when  the  defendant  is  on  bail.  [Amend- 
ment, approved  April  9, 1880;  Amendments  1880,  20  (Ban.  ed.  166);  took  effect 
immediately.] 

1049.  Defendant  entitled  to  two  days  to  prepare  for  trial. 

Sec.  1049.  After  his  plea,  the  defendant  is  entitled  to  at  least  two  days  to 
prepare  for  trial, 

CHAPTER  IX. 

POSTPONEMENT  OF  THE  TRIAL. 

1052.  Postponement,  when  and  how  ordered. 

Sec.  1052.  When  an  action  is  called  for  trial,  or  at  any  time  previous  thereto, 
the  court  may,  upon  sufficient  cause,  direct  the  trial  to  be  postponed  to  another 
day.  [Amendment,  approved  April  9,  1880;  Amendments  1880,  20  (Ban.  ed. 
166);  took  effect  immediately.] 

The  amendment  omitted  after    the  word  Affidavits,  what  must  contain.— When 

••day,"  "of  the  same  or  next  term."  a  motion  for  a  continuance  is  made  on  the 

Continuance,  granting  or  refusing  dis-  ground  of  the  absence  of  a  material  wit-^ 

cretionary. — "  'Postponed*  is  here,   and  in  ness,  it  should  appear  by  affidavit  that  the 

fact  throughout  the  codes,  used  in  the  place  testimony  of  such  witness  is  not  cumulative, 

of  'continued,*  and  'postponement*  for  'con-  and  that  the  facts  sought  to  be  proved  by 

tinuance'  ":  Commissioners*  note.  him  cannot  be  proved  by  any  other  witness 

applications  for  the  postponement  of  the  within  the  reach  of  the  process  of  the 
trial  of  an  action  are  addressed  largely  to  court;  that  his  testimony  is  material,  and 
the  discretion  of  the  trial  court,  and  its  de-  that  due  diligence  has  been  used  to  obtain 
cision  upon  such  motion  will  not  be  dis-  it,  setting  forth  the  character  of  the  dili- 
turbed  on  appeal,  unless  there  has  been  a  gence  that  has  been  used,  whether  by  ex- 
gross  abuse  of  such  discretion:  People  v.  haunting  the  process  of  the  court  or  other- 
Gaunt,  23  Cal.  157;  People  v.  Williams,  24  wise.  The  facts  which  such  witness  will 
Cal.  31;  People  v.  Jocelyn,  29  Cal.  562.  If  testify  to  should  also  be  set  out,  to  enable 
the  facts  show  the  application  to  be  made  the  court  to  judge  of  their  materiality;  Peo- 
in  bad  faith,  the  court  is  justified  in  deny-  pie  v.  Baker,  1  Cal.  403;  People  v.  Thomp- 
ing  the  motion:  People  v.  Mortimer,  4G  Cal.  son,  4  Cal.  241;  People  v.  Diaz,  6  Cal.  248; 
114.  People  V.  Quincy,    8    Cal.    89;    People    v. 

877 


§1052 


Penal  Code. 


[Part  II,  Title  VII, 


Gaunt,  23  Cal.  156;  People  v.  Williams,  24 
Oal.  31;  People  v.  Jocelyn,  29  Cal.  502;  Peo- 
ple Y.  Francis,  36  Cal.  183;  People  v.  Mel- 
lon, 40  Cal.  648;  People  v.  Ashnauer,  47 
Cal.  98;  People  v.  Ah  Fat,  48  Cal.  63.  That 
due  diligence  to  procure  the  attendance  of 
the  witness  has  been  used,  see  People  v. 
Jenkins,  56  Cal.  4.  Facts  also  should  be  set 
out  from  which  the  court  can  judge 
whether  there  is  reasonable  ground  to  be- 
lieve that  the  attendance  of  the  absent  wit- 
ness or  his  testimony  can  be  procured  at  a 
future  day:  People  v.  Francis,  38  Cal. 
183;  People  v.  Ashnauer,  47  Cal.  98; 
People  V.  Ah  Fat,  48  Cal.  63;  People  v. 
Wade,  118  Cal.  672.  It  should  also  appear 
that  the  absent  witness  cannot  be  readily 
reached  by  attachment:  People  v.  Weaver,* 
47  Cal.  106.  If  the  testimony  of  the  ab- 
sent witness  would  be  no  defense  to  the  ac- 
tion, the  motion  should  be  denied:  People  v. 
Williams,  43  Cal.  344.  On  motion  for  a 
new  trial  on  the  ground  of  error  in  deny- 
ing a  motion  for  a  continuance,  the  affida- 
vits of  the  absent  witnesses  should  be  ob- 
tained, showing  that  they  will  testify  to  the 
facts  sought  to  be  proved,  or  good  reason 
should  be  shown  for  not  obtaining  such  affi- 
davits: People  V.  De  Lacey,  28  Cal.  589; 
People  V.  Jocelyn,  29  Cal.  562.  For  a  suffi- 
cient affidavit  for  continuance  by  the  dis- 
trict attorney,  see  People  v.,  Gann(^n,  61 
Cal.  476. 

Counsel,  sickness  of,  sufficient  ground 
for  a  continuance:  People,  v.  Logan,  4  Cal. 
188;  see  Lightner  y.  Menzel,  35  Cal.  452. 


Absence  of  witness  for  the  defense  is 
not  sufficient  ground  for  a  continuance, 
when  that  which  is  expected  to  be  proved 
by  him  is  admitted  by  the  district  attorney, 
and  where  the  witness  is  produced  at  the 
trial:  People  v.  Brown,  59  Cal.  345. 

In  criminal  actions,  it  is  the  policy  of  the 
law  to  allow  the  defendant  to  have  his  wit- 
nesses personally  present  at  the  trial,  if 
they  can  be  obtained  without  unreasonable 
delay,  and  a  motion  on  his  part  for  a  con- 
tinuance on  account  of  absent  witnesses,  it 
appearing  that  their  testimony  is  material, 
and  that  due  diligence  has  been  used  to 
obtain  it,  but  without  success,  should  be 
granted,  particularly  if  it  be  the  first  appli- 
cation: People  V.  Diaz,  6  Oal.  248;  People 
V.  Dodge,  28  Cal.  445;  People  v.  McCrory, 
41  Cal.  458. 

So  a  continuance  was  properly  refused 
where  it  did  not  seem  that  the  attendance 
of  the  alleged  absent  witness  could  have 
been  procured  in  a  reasonable  time:  People 
V.  Lewis,  64  Cal.  401;  citing  People  v» 
Cleveland,  49  Cal.  580;  People  v.  Ah  Tute, 
53  Cal.  613;    People  v.  Sanders,  114    Cal. 

216,  229;  People  v.  Wade,  118  Cal.  672. 

Wliere  the  trial  has  commenced,  refusal 
to  grant  a  continuance  on  account  of  the 
absence  of  a  witness  for  defendant,  who 
has  been  subpoenaed,  is  not  error,  if  no 
cause  is  shown  why  the  application  for  con- 
tinuance was  not  sooner  made:  People  y» 
Beam,  66  Cal.  394. 


TITLE  VII. 

OP    PROCEEDINGS    AFTER   THE    COMMENCEMENT   OF    THE 

TRIAL  AND  BEFORE  JUDGMENT. 

Chapter  I.  Challenging  the  Jury 1055 

II.  The  Trial 1093 

III.  Conduct  of  the  Jury  After  Cause  is  Submitted  to  Them. . . .   1135 

IV.  The  Verdict 1147 

V.  Bills  of  Exception IITO 

VI.     New  Trials 1179 

VII.     Arrest  of  Judgment 1185 

378 


Chap.  I.]  Challenging  the  Jury.  §  1055 


CHAPTER  L 

CHALLENGING  THE  JUBY. 

Sec.  1055.  Definition  and  diyisionof  challenges. 

Sec.  1056.  Defendants  cannot  sever  in  challenges. 

Sec.  1057.  Panel  defined. 

Sec.  1058.  Challenge  to  the  jury  defined. 

Sec.  1059.  Upon  what  founded. 

Sec.  10<30.  When  and  how  taken. 

Sec.  1061.  Exception,  if  sufficiency  of  challenge  denied. 

Sec.  1062.  If  exception  overruled,  court  may  allow  denial,  etc 

Sec.  1003.  Denial  of  challenge,  how  made,  and  trial  thereof. 

Sec.  1064.  Challenge  for  hias  in  summonirg  officer. 

Sec.  1065.  Proceedings,  if  challenge  allowed. 

Sec.  1066.  Defendant  to  be  informed  of  his  right  to  challenge. 

Sec.  1067.  Kinds  of  challenges  to  individual  juror. 

Sec.  1068.  Challenge,  when  taken. 

Sec  1069.  Peremptory  challenge,  what,  ard  how  taken. 

Sec.  1070.  Number  of  peremptory  challenges. 

Sec.  1071.  Definition  and  kinds  of  challerge  for  cau^e. 

Sec.  1072.  General  causes  of  challenge. 

Sec.  1073.  Particular  cause  of  challenge. 

Sec.  1074.  Ground  of  challenge  for  implied  bias. 

Sec.  1075.  Exemption  not  a  ground  of  chdlenge. 

Sec.  1076.  Causes  of  challenge,  how  stated. 

Sec.  1077.  Exceptions  to  challenge  and  denial  thereof. 

Sec.  1078.  Challenge,  how  tried. 

Sec.  1079.  Triers,   how  appointed— Majority  may  decide.    [Repealed.] 

Sec.  1080.  Oath  of  triers.    [Repealed.] 

Sec.  1081.  Juror  challenged  may  be  examined  as  a  witness. 

Sec.  1082.  Rules  of  evidence  on  trial  of  challenge. 

Sec.  1083.  Decision  of  court  to  be  entered. 

Sec.  1084.  Instructions  on  trial  for  actual  bias.    [Repealed.] 

Sec.  1085.  Verdict  of  triers,  and  its  effect.    [Repealed.] 

Sec.  1086.  Challenges,  first  by  the  defendant. 

Sec.  1087.  Order  of  challenges. 

Sec.  1088.  Peremptory  challenges,  when  nay  be  tfikenl 

Sec.  1089.  Alternate  jurors.  ' 

« 

1055.  Definition  and  division  of  challenges. 

Sec.  1055.    A  challenge  is  an  objection  made  to  the  trial  jurors,  and  is  /)f 
two  kinds: 

1.  To  the  panel; 

2.  To  an  individual  juror. 

Challenge,    what    constitnteB.— A    de-  court:  People  v.  Renfrew,  41  Cal.  37;  Peo- 

fendant  exercising  his  right  to  challenge  is  pie  v.  Dick,  37  Cal.  277;  People  v.  Reynolds^ 

bound  to  designate,  in  some  way,  the  ob-  16  Cal.  128. 

jection  upon  which  he  intends  to  rely.    He  Court   may   excuse  jurors.— The    court 

is  not  permitted  to  interpose  a  challenge  of  may  of  its  own  motion,  for  any  good  rea- 

Buch  an  indefinite  charcter  that  it  cannot  son,  excuse  a  qualified  juror  from  sitting 

be  ascertained  upon  what  particular  ground  on  the  panel  in  a  criminal  case;  and  this  will 

it  is  taken.    Unless  the    cause    be  alleged,  not  be  error,  if  the  defendant  is  tried  by  a 

the  chaUcnge  may  be  disregarded    by  the  jury  of  lawful  men.    The  defendant  is  en- 
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titled  to  a  lawful  jury,  but  Is  not  entitled,      all  the    statutory    qualifications,  sit  in  hia 
AS  a  matter  of  absolute  right,  to  have  the      case:  People  v.  Arceo,  32  Cal.  40, 
first  juror  who  is  called,  and  who  possesses 

1056.  Defendants  cannot  sever  in  challenges. 

Sec.  1056.  "WTien  several  defendants  are  tried  together  they  cannot  sever 
their  challenges,  but  must  join  therein. 

Defendants  tried  Jointly:  See  People  v.  McCalla,  8  Cal.  301. 

1057.  Panel  defined. 

Sec.  1057.  The  panel  is  a  list  of  jurors  returned  by  a  sheriflf,  to  serve  at  a 
particular  court  or  for  the  trial  of  a  particular  action. 

Selecting  and  returning  Jurors:    Code         Summoning    Jurors:    Code    Civ.    Proc., 
■Civ.  Proc,  sees.  204-211.  sees.  225-228. 

Drawing  Jurors:  Code   Giy.    Proc,  sees. 
214-220. 

1058.  Challenge  to  the  jury  defined. 

Sec.  1058.  A  challenge  to  the  panel  is  an  objection  made  to  all  the  jurors 
returned,  and  may  be  taken  by  either  party. 

1059.  Upon  what  founded. 

Sec.  1059.  A  challenge  to  the  panel  can  be  founded  only  on  a  material  de- 
parture from  the  forms  prescribed  in  respect  to  the  drawing  and  return  of  the 
jury  in  civil  actions,  or  on  the  intentional  omission  of  the  sheriff  to  summon 
one  or  more  of  the  jurors  drawn. 

Challenge  to  the  panel.— On  the  trial  of  Chung,,  54  Cal.  398;  People  v.  Rodriguez,  10 

•a  challenge  to  the  panel  the  defendant  can-  Cal.  50. 

not  offer  his  ex  parte  affidavit  in  support  Challenge  to   panel    properly   disallowed: 

of  the  challenge:  People  v.  Brown,  48  Cal.  People  v.  Ah  Fool^,  64  Cal.  379,  382;  People 

253.    Where    but    twenty-seven   jurors,    of  ^-  ^^">  ^^  ^^^'  ^^* 

thirty-six  ordered  to  be  summoned  on  a  spe-  "Challenges  to  the    panel  were  formerly 

cial  venire,  appeared,  and  the  court  caused  challenges  to  the  array:  1    Principal    chal- 

^    ^,          .        .               X     1^  lenge  to  the  array;  2.  Challenge  to  the  ar- 

the    names    of    these    twenty-seven  tobe  ®                      ^...            «  tttu  ^    . 

,    ,^       ^  ^    ,  ray  for    favor;    of  which,  see  3  Wharton's 

placed  in  the  box,  it  was  held  not  1k>  be  a  /->••_      i    t„^     ««„^   aok   ao<s 

^  American    Criminal    Law,    pages   425,  42o, 

gAund  of  challenge  by  defendant  to  the  ^^.^^^  2947-2953,  and  notes.  The  statu- 
panel  that  the  names  of  the  i^rors  who  did  ^^^^  challenge  to  the  panel  is  based  on  a 
not  appear  were  omitted  from  the  box:  Peo-  departure  from  the  statute  providing  for 
pie  V.  Stuart,  4  Cal.  218.  Nor  is  it  a  good  ^^q  drawing,  or  an  omission  to  summon  the 
ground  of  challenge  that  the  venire  is  spe-  jury  as  required:  See  note  to  sec.  1046, 
cial,  and  that  there  was  no  general  venire  ante":  Commissioners*  note.  See  People  v. 
drawn:  People  v.  Vance,  21  Cal.  400;  Peo-  Ah  Lee  Doon,  97  Cal.  171;  where  the  pro- 
pie  V.  Stuart,  4  Cal.  218.  There  is  but  one  ceedings  in  drawing  a  jury  are  irregular, 
ground  of  challenge  to  a  special  venire,  and  the  objection  should  be  taken  by  a  chal- 
that  is  specified  in  section  1064:  People  v.  lenpe  to  the  panel:  People  v.  Ah  Lee  Doon, 
Welch,  49  Cal.  174;  see,  also.  People  v.  Ah  97  Cal.  171. 

1060.  When  and  how  taken. 

See.  1060.  A  challenge  to  the  panel  must  be  taken  before  a  juror  is  sworn, 
and  must  be  in  writing  or  be  noted  by  the  phonographic  reporter,  and  must 
plainly  and  distinctly  state  the  facts  constituting  the  ground  of  challenge. 
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Specifying  grounds.— A  challenge  to  a      ing  based  upon  any  ground  specified  in  the 
panel  of  jurors  summoned    from    the    by-      code,  in  People  y.  Darr,  61  Cal.  554. 
slanders  was  properly  disallowed,  it  not  be- 

1061.  Exception,  if  sufficiency  of  challenp^e  denied. 

Sec.  1061.  If  the  sufiBciency  of  the  facts  alleged  as  ground  of  the  challenge 
is  denied,  the  adverse  party  may  except  to  the  challenge.  The  exception  need 
not  be  in  writing,  but  must  be  entered  on  the  minutes  of  the  court,  or  of  the 
phonographic  reporter,  and  thereupon  the  court  must  proceed  to  try  the  suflBl- 
ciency  of  the  challenge,  assuming  the  facts  alleged  therein  to  be  true. 

Compare  with  section  1077.  Exception  to  ruling:  Sec.  1170. 

1062.  If  exception  oyerruled,  court  may  allow  denial,  etc. 

Sec.  1062.  If,  on  the  exception,  the  court  finds  the  challenge  sufficient,  it 
may,  if  justice  requires  it,  permit  the  party  excepting  to  withdraw  his  excep- 
tion, and  to  deny  the  facts  alleged  in  the  challenge.  If  the  exception  is  al- 
lowed,  the  court  may,  in  like  manner,  permit  an  amendment  of  the  challenge. 

Amended  challenge.— Where  an  amend-      comes  a  substitute  for  the  original:  People 
ed  challenge  to  the  panel  is  allowed,  it  be-      y.  Brown,  48  Cal.  253. 

1063.  Denial  of  challenge,  how  made,  and  trial  thereof. 

Sec.  1063.  If  the  challenge  is  denied,  the  d-enial  may  be  oral,  and  must  be 
entered  on  the  minutes  of  the  court,  or  of  the  phonographic  reporter,  and  the 
court  must  proceed  to  try  the  question  of  fact;  and  upon  such  trial,  the  officers, 
whether  judicial  or  ministerial,  whose  irregularity  is  complained  of,  as  well  as 
any  other  persons,  may  be  examined  to  prove  or  disprove  the  facts  alleged  as 
the  ground  of  the  challenge. 

Evidence  on  trial  of  challenge. — A  wit-  grounds  of  a  challenge,  make  it  evidence  of 

ness  cannot  substitute  his  ex  parte  affidavit  the   facts   averred   in   the   statement.    The 

for  an  oral  examination  and  cross-examina-  challenge    is   the    pleading;    its    ayerments 

tion;  nor  can  a  defendant,  by  incorporating  must  be  proved  by  legal  eyidence:  People 

his  own  affidavit  into  his  statement  of  the  v.  Brown,  48  Cal.  256. 

1064.  Challenge  for  bias  in  summoning  officer. 

Sec.  1064.  When  the  panel  is  formed  from  persons  whose  names  are  not 
drawn  as  jurors  a  challenge  may  be  taken  to  the  panel  on  account  of  any  bias 
of  the  officer  who  summoned  them,  which  would  be  good  ground  of  challenge 
to  a  juror.  Such  challenge  must  be  made  in  the  same  form,  and  determined  in 
the  same  manner,  as  if  made  to  a  juror. 

Challenges.— Where  the  sheriff  who  sum-  committed  the  homicide,  if  he  had  no  opin- 

moned  the  special  panel  is  sworn  and  ex-  ion  as  to  whether  or  not    the  killing  was 

amined,  and  by. his  testimony  discloses  that  justifiable:  People  v.  Ryan,  108    Cal.    581. 

he  has  formed  or  expressed  an  opinion  that  It  is  not  a  ground  for  challenge  to  the  panel 

defendant  is  guilty,   the    challenge  to    the  that  the  sheriff  who  served  the  venire  was 

panel    on    the    ground    of    the  bias  of  the  examined  as  a  witness  for  the  people  upon 

sheriff   should   be  allowed:   People   v.  Coy-  the  preliminary  examination  of  the  defend- 

odo,  40  Cal.  592;  see,  also.  People  v.  Welch,  ant,  where  the  sheriff  testified  that  he  had 

49  Cal.  174;  People  v.  Rodriguez,   10  Cal.  no    bias    against    the    defendant:  People  v. 

r»0.    A  deputy  sheriff  is  not  disqualified  from  Slater,    119    Cal.    G20.    Irregular    appoint- 

snmmoning  a  jury  in  a  murder  trial  merely  nient  of  an  elisor  is  not  ground  for  chal- 

because  he  believed  that  the  defendant  had  lengo  to  the  panel:  People  v.  Fellows,  122 
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Cal.  233.  The  fact  that  the  regular  jury 
list  had  not  heen  exhausted  is  not  gronnd 
of  challenge  to  a  panel  of  jurors  summoned 
by  special  venire:  People  v.  Durrant,  116 
Cal.  179,  ^95.  The  fact  that  the  names  of 
two  of  the  jurors  were  not  on  the  assess- 
ment-roll is  not  a  ground  for  challenge  to 
the  panel:  People  v.  Young,  108  Cal.  8. 
The  fact  that  the  jurors  are  not  residents 
of  county  cannot  he  taken  advantage  of  by 
a  challenge  to  the  panel:  People  v.  Wallace, 
101  Cal.  281.  See  People  v.  Vincent,  95 
Cal.  425,  where  some  of  the  jurors  dis- 
charged as  a  result  of  a  challenge  to  the 
panel  were  summoned  on  a  second  special 
venire.    The  court  may  properly  disallow  a 


challenge  to  the  panel  on  account  of  bias  of 
sheriff,  if  there  is  no  evidence  to  support 
the  challenge:  People  v.  Goldenson,  76  Cal. 
328. 

Waiver  of  objection.— If  the  names  of 
six  jurors  were  withdrawn  from  the  jury- 
box,  and  after  the  remaining  names  were 
exhausted,  a  special  venire  was  summoned 
and  the  jury  completed  and  sworn  without 
any  challenge  to  the  special  venire,  a  chal- 
lenge subsequently  made  to  the  sworn  panel 
by  the  defendant,  on  the  ground  that  dur- 
ing the  drawing  the  full  number  of  names 
that  should  have  been  in  the  box  were  not 
there,  is  properly  denied:  People  v.  Oliveria, 
127  Cal.  376, 


1066.  Proceedings,  if  ohalienge  allowed. 

Sec.  1065.  If,  either  upon  an  exception  to  the  challenge  or  a  denial  of  the 
facts,  the  challenge  is  allowed,  the  court  must  discharge  the  jury  so  far  as  the 
trial  in  question  is  concerned.  If  it  is  disallowed,  the  court  must  direct  the 
jury  to  be  impaneled.  [Amendment,  approved  April  9,  1880;  Amendments 
1880,  20  (Ban.  ed.  166);  took  effect  immediately.] 

1066.  Defendant  to  be  informed  of  Us  right  to  challenge. 

Sec.  1066.  Before  a  juror  is  called,  the  defendant  must  be  informed  by  the 
court,  or  under  its  direction,  that  if  he  intends  to  challenge  an  individual  juror 
he  must  do  so  when  the  juror  appears,  and  before  he  is  sworn. 

"The  object  of  tMs  provision  of  the 
law  is  to  protect  the  rights  of  the  defend- 
ant in  the  matter  of  challenging  jurors. 
He  should  be  informed  of  the  fact  that  if 
he  desires  to  challenge  any  particular  juror, 
he  must  exercise  that  right  before  the  juror 
is  sworn;  but  it  appears  from  the  record  in 
this  case  that  the  defendant's  rights  in  this 
respect  were  fully  understood  by  him  and 
his  counsel,  and  the  privilege  of  challeng- 
ing jurors  was  exercised  to  a  large  extent 
in  the  case.  It  is  true  that  the  court  omit- 
ted a  duty  imposed  by  law,  but  it  clearly 
appears  that  the  defendant  was  not  in  any 
manner  prejudiced  by  the  error  complained 
of,  and  such  being  the  case,  the  omission  of 
the  court  in  the  matter  referred  to  consti- 
tutes no  sufficient  ground  for  reyersing  the 


judgment":  People  v.  Mortier,  58  Cal.  262, 
266. 

A  failure  to  instruct  accused  that  he  must 
exercise  his  right  to  challenge  before  jury 
is  sworn  is  a  prejudicial  error:  People  v. 
Moore,  103  Cal.  508.  But  if  it  appears  that 
the  accused  knew  his  rights  and  in  fact 
exercised  the  priyilege,  it  is  not  prejudicial 
error:  People  v.  O'Brien,  88  Cal.  483.  And 
if  the  accused  is  represented  by  counsel,  he 
is  not  prejudiced  by  the  neglect  of  the 
court  to  inform  him  of  his  right  to  chal- 
lenge: People  V.  Ellswojth,  92  Oal.  594. 
Defendant  is  not  prejudiced  by  neglect  of 
court  to  inform  him  of  his  duty  to  chal- 
lenge before  the  jury  is  sworn,  when  he 
has  exercised  all  the  peremptory  chaUenges 
to  which  he  is  entitled. 


1067.  Kinds  of  challenges  to  individual  juror. 

See.  1067.    A  challenge  to  an  individual  juror  is  either: 

1.  Peremptory;  or, 

2.  For  cause. 

1068.  Challenge,  when  taken. 

Sec.  1068.    It  must  be  taken  when  the  juror  appears,  and  before  he  is  sworn 
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to  try  the  cause;  but  the  court  may  for  cause  permit  it  to  be  taken  after  the 
juror  is  sworn,  and  before  the  jury  is  completed. 


Challenge,  when  taken.— Defendant  has 
a  right  to  interpose  a  peremptory  challenge 
to  a  juror  at  any  time  after  his  name  is 
drawn,  and  before  he  is  Bwom  to  try  the 
cause:  People  v.  Ah  You,  47  Cal.  121.  And 
the  court  has  no  power  to  adopt  a  rule 
compelling  a  defendant  to  interpose  his 
peremptory  challenges  at  any  particular 
time:  People  v.  Jenks,  24  Cal.  11.  The 
court,  in  the  'exercise  of  sound  discretion, 
may  allow  the  prosecution  to  interpose  a 
peremptory  challenge  to  a  juror  after  he 
has  been  accepted  and  before  he  is  sworn 
to  try  the  cause:  People  v.  Montgomery,  53 
Cal.  576.  It  is  not  error  to  refuse  permission 
to  defendant  to  interpose  a  peremptory 
challenge  to  a  juror  after  he  has  been 
sworn  to  try  the  case,  no  cause  being 
shown:  People  y.  Rodriguez,  10  Cal.  50; 
but  the  court  has  discretion  to  allow 
a  peremptory  challenge,  in  such  case, 
though  the  examination  of  the  juror  may 
have  disclosed  no  sufficient  ground  of  chal- 
lenge for  cause:  People  v.  Durrant,  116  Cal. 
179,  197.  The  defendant  has  not  the  right 
to  have  twelve  jurors  in  the  box  before  he 
is  required  to  exercise  his  right  to  challenge 
peremptorily  or  for  cause:  People  v,  lams, 
57  Cal.  115;  People  v.  Russell,  46  Cal.  121; 
People  T.  Scoggins,  87  Oal.  676;  and  see 
next  paragraph.  The  court  may,  for  cause, 
permit  a  juror  to  be  challenged  after  he  is 
sworn,  and  before  the  jury  is  completed: 
People  V.  Owens,  123  Cal.  482. 

Order  of  challenges.— In  People  v.  Scog- 
gins, 37  Cal.  676,  the  court  said:  "In  a  civil 
action  each  party  has  the  whole  twelve  be- 
fore exercising  his  right  of  peremptory  chal- 
lenge as  to  any;  and  if  some  are  excused 
for  cause,  the  deficients  must  be  supplied 
with  other  names,  who  may  in  like  manner 
be  examined,  until  there  shall  be  found  in 
the  box  twelve  men  whom  the  court  shall 
adjudge  to  be  competent  and  qualified  ju- 
rors and  thereupon  each  may  exercise  his 
right  of  peremptory  challenge;  but  neither 
can  be  reciuired  to  exercise  it  prior  to  this 
stage  of  the  proceeding.  The  theory  of  the 
law  probably  is  that  the  right  to  challenge 
peremptorily  cannot  be  exercised  so  ju- 
diciously until  the  panel  is  filled  with  com- 
petent and  qualified  jurors,  of  whom  each 


party  is  allowed  to  reject  a  certain  number 
without  assigning  any  reason  therefor. 
But  while  this  is  the  rule  in  civil  actions, 
it  is  slightly  varied  in  criminal  actions  by 
section  341  of  the  criminal  practice  act. 
Twelve  names  must  be  drawn,  as  in  a  civil 
action,  and  the  defendant  may  examine  the 
whole  twelve  before  exercising  the  right  of 
peremptory  challenge  as  to  any,  and  those 
not  challenged  or  excused  must  then  be 
sworn  to  try  the  issue;  after  which  as  many 
more  names  as  will  make  up  the  deficiency 
must  be  drawn  from  the  box,  when  the 
same  process  will  be  repeated  until  the  jury 
is  complete.  In  a  civil  action,  none  are  to 
be  sworn  until  the  jury  is  complete,  and 
the  peremptory  challenge  may  be  made  at 
any  time  before  the  jury  is  sworn  to  try 
the  issue;  but  under  section  341,  in  a  crim- 
inal action,  those  not  challenged  or  excused 
must  be  sworn  at  the  time;  and  the  same 
process  must  be  repeated  until  the  jury  is 
complete.  If,  however,  the  party  has  omit- 
ted to  make  his  challenge  before  a  juror  is 
sworn,  *the  court  may,  for  good  cause,  per- 
mit it  to  be  taken  after  the  juror  is  sworn, 
and  before  the  jury  is  completed.'  After 
the  whole  twelve  are  sworn  and  the  jury  is 
complete,  no  further  challenge  is  permis- 
sible even  with  leave  of  the  court.  This 
variance  between  the  methods  of  selecting 
juries  in  criminal  and  civil  actions  was 
probably  dictated  by  the  supposed  necessity 
of  placing  the  jurors  in  a  criminal  action 
under  the  control  of  the  court  during  the 
process  of  forming  the  jury In  or- 
der to  avoid  all  misconstruction  on  this  im- 
portant point  in  practice,  we  repeat  that 
in  a  criminal  action  twelve  names  must  be 
drawn  from  the  jury-box,  and  the  defend- 
ant may  examine  each  separately,  and  ex- 
haust his  challenges  for  cause  before  chal- 
lenging anj^one  peremptorily.  If  he  should 
accept,  say  six,  and  challenge  six,  those  ac- 
cepted must  then  be  sworn,  and  six  addi- 
tional names  must  be  drawn  and  presented 
for  examination,  with  which  the  same  pro- 
cess ehould  be  repeated,  and  so  continued 
until  the  jury  is  complete."  This  was  also 
held  to  be  the  rule  in  People  v.  Hussell,  46 
Cal.  121;  People  v.  lams,  57  Oal.  115,  125; 
People  V.  Hickman,  113  Cal.  80. 
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1069.  Peremptory  challenge,  what,  and  how  taken. 

Sec.  1069.  A  peremptory  challenge  can  be  taken  by  either  party,  and  may 
be  oral.  It  is  an  objection  to  a  juror  for  which  no  reason  need  be  given,  but 
upon  which  the  court  must  exclude  him. 


Peremptory  challenges:  Sec.  1068,  note; 
People  V.  Weil,  40  Gal.  268;  People  v.  Jenks, 
24  Cal.  11;  People  v.  Reynolds,  16  Cal.  128; 
People  V.  Koble,  4  Cal.  198.  The  courts 
ou$?ht  to  permit  the  freest  exercise  of  the 
right  of  peremptory  challenge  by  the  ac- 
cused: People  V.  Edwards,  101  Cal.  543. 

TJslng  Information  gained  on  trial  of 
challenge  for  bias.— While  a  defendant 
"msiy,  when  the  opportunity  to  interpose  a 
peremptory  challenge  arises,  have  the  bene- 
fit of  any  information  acquired  during  the 
trial  of  a  challenge  for  implied  or  actual 
bias,  he  cannot  embark  in  a  general  ex- 
ploration for  the  sole  purpose  of  satisfying 
himself  whether  it  will  be  safe  to  be  tried 


by  a  juror  against  whom  no  legal  objection 
can  be  urged":  People  v.  Hamilton,  62  Cal. 
377,  383.  The  law  gives  the  defendant  the 
benefit  of  any  knowledge  obtained  after  a 
trial  of  the  issue  of  bias,  "but  does  not  af- 
ford him  an  opportunity  to  examine  a 
juror  for  the  avowed  object  of  determining 
whether  he  will  challenge  *him  peremp- 
torily**: People  V.  Hamilton.  62  Cal.  382. 
See,  also.  People  v.  Brittan,  118  Cal.  409, 
412.  The  earlier  case  of  Watson  v.  Whit- 
ney, 23  Cal.  379,  declaring  otherwise,  is  not 
followed;  and  People  v.  Car  Soy,  57  Cal. 
102.  is  distinguished  from  the  case  before- 
the  court. 


1070.  Number  of  peremptory  challenges. 

Sec.  1070.  If  the  offense  charged  be  punishable  with  death,  or  with  impris- 
onment in  the  state  prison  for  life,  the  defendant  is  entitled  to  ty^enty  and  the 
state  to  ten  peremptory  challenges.  On  a  trial  for  any  other  offense,  the  defend- 
ant is  entitled  to  ten  and  the  state  to  five  peremptory  challenges.  [Amend- 
ment, approved  March  30,  1874;  Amendments  1873-74,  441;  took  effect  July 
1, 18:^4.] 

Twenty  peremptoxy  challenges:  People 
V.  Hamilton,  62  Cal.  377.  In  People  v. 
Clough,  59  Cal.  438.  441,  a  prosecution  for 
robbery,  the  defendant  claimed  the  right  to 
twenty  peremptory  challenges.  The  conten- 
tion was  that  robbery  might  be  punished 
by  imprisonment  for  life,  and  therefore 
twenty  peremptory  challenges  ought  to  be 
allowed.  "The  section  in  question,"  say  the 
supreme  court,  *'has  never  received  a  ju- 
dicial interpretation,  and  the  point  is  a  new 
one.  We  are  called  upon  to  decide  it  with- 
out precedent  or  authority  to  aid  us."  Af- 
ter quoting  the  section,  they  continue;  "Such 
is  the '  language  of  the  section  now  under 
consideration.  We  have  reached  the  con- 
clusion that  it  is  only  in  capital  cases,  or 
cases  in  which  a  life  sentence  is  in  terms 
affixed  by  the  legislature  as  the  punishment 
of  the  crime,  that  the  defendant  is  entitled 
to  twenty  peremptory  challenges.  Robbery 
is  not  such  a  crime.  It  is  true  that  the 
maximum  punishment  is  not  designated  by 


the  statute,  but  the  minimum  is,  and  that 
need  fiot  be  for  a  longer  time  than  one 
year."  The  ruling  of  the  lower  court  was 
therefore  affirmed. 

In  the  later  case  of  People  v.  Harris,  CI 
Cal.  136,  a  prosecution  for  robbery,  where 
the  information  charged  a  previous  convic- 
tion of  a  similar  crime,  the  defendant  was- 
held  entitled  to  twenty  peremptory  chal- 
lenges, the  punishment  being  in  terms  im- 
prisonment for  life.  A  defendant  charged 
w^ith  robbery  is  entiled  to  but  ten  peremp* 
tory  challenges:  People  v.  Riley,  65  Cal.  107. 
When,  during  the  impanelment  of  the  jury^ 
two  jurors  were  excused  on  ground  of  sick- 
ness, the  defendant  was  allowed  twenty 
more  peremptory  challenges,  although  he 
had  previously  exercised  nine:  People  v. 
Wong  Ark,  90  Cal.  125.  A  defendant 
charged  with  rape  is  entitled  to  only  ten 
peremptory  challenges:  'People  v.  Logan^ 
123  Cal.  414. 
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1071.  Definition  and  kinds  of  challenge  for  canse. 

Sec.  1071.  A  challenge  for  cause  may  be  taken  by  either  party.  It  is  an 
objection  to  a  particular  juror,  and  is  either:  - 

1.  General — that  the  juror  is  disqualified  from  serving  in  any  case;  or, 

2.  Particular — that  he  is  disqualified  from  serving  in  the  action  on  trial. 

1072.  General  causes  of  challenge. 

Sec.  1072.     General  causes  of  challenge  are: 

1.  A  conviction  of  felony; 

2.  A  want  of  any  of  the  qualifications  prescribed  by  law  to  render  a  person  a 
competent  juror; 

3.  Unsoundness  of  mind,  or  such  defect  in  the  faculties  of  the  mind  or  organs 

of  the  body  as  renders  him  incapable  of  performing  the  duties  of  a  juror. 

QualifLcations  required  of  jurors:  Code  citing  People  v.  Sanford,  43  Cal.  29;  People 

Civ.   Proc,   sec.   198;   see   Const.,  art.   XX,  -%-.  Chung  Lit,  17    Cal.  320.    Nonresidence: 

sec.  11.    The  fact  that  the  names  of  two  See  People  v.  Fong  Ah  Sing,  70  Cal.  8. 

of  the  jurors  are  not  on  the  assessment-roll  Exemptions:  Code  CIt.  Proc,  sec.  200. 

for  the  previoas  year  constitutes  no  ground  Challenge,  what  constitutes:  Sec.  1055, 

for  reversal:  People  v.  Mortier,  58  Cal.  2G2;  note. 

1073.  Particular  causes  of  challenge. 

Sec.  1073.     Particular  causes  of  challenge  are  of  two  kinds: 

1.  For  such  a  bias  as,  when  the  existence  of  the  facts  is  ascertained,  in 
judgment  of  law  disqualifies  the  juror,  and  which  is  known  in  this  code  as 
implied  bias; 

2.  For  the  existence  of  a  state  of  mind  on  the  part  of  the  juror  in  reference 

to  the  case,  or  to  either  of  the  parties,  which  will  prevent  him  from  acting  with 

entire  impartiality  and  without  prejudice  to  the  substantial  rights  of  either 

party,  which   is  known  in   this  code  as  actual   bias.     [Amendment,  approved 

March  30,  1874;  Amendments  1873-74,  441;  took  effect  July  1,  1874.] 

Implied  bias:  Sec.  1074.  lenge  "under  subdivision  2  of  that  section*': 

ActTial  bias:  Sec.  1076.  People  v.  Owens,  123  Cal.  482.    Upon  the 

Bias  of  juror:  See  9  Am.  St.  Rep.  744-  examination  of  a  juror  who  has  stated  that 

758,  note;  People  v.  Wong  Ark,  96  Cal.  125.  he  has  formed  a  qualified  opinion  as  to  the 

Challenge,    liow     taken.— A     challenge  gnilt  or   innocence   of    the   defendant,   the 

must  state  the  specific  grounds  upon  which  juror  cannot,  in  the  absence  of  a  challenge 

it  is  taken;  otherwise  it  will  be  disregarded.  for  actual  bias,  be  asked  whether    he    be- 

A  challenge  which  merely  states  that  "the  lieres  the  defendant    to    be  guilty  or  not 

juror  is  challenged  for  cause,"  "for  actual  guilty.    Upon  a  challenge  for  actual    bias 

bias,"  or  "for    implied    bias,"  is  no    chal-  such  a  question  might  properly  be  asked  as 

lenge:  People  v.  Cotta,  49  Cal.  166;  People  tending  to  show  an  existence  of  actual  bias: 

V.  Buckley,  49  Cal.  241;*People  v.  Walsh,  People  v.  Hamilton,  62  Cal.  377.    In    this 

43  Cal.  447;  People  v.  McGungill,  41  Cal.  decision  the  early  cases  of  People  v.  Will- 

429;  People  v.. Hardin,  37  Cal.  258;  People  iams,  6  Cal.  20t^  and  People  v.  Backus,  5 

V.  Dick,  37  Cal.  277;  People  v.  Reynolds,  16  Cal.  277,  are  explained.    Actual  bias  a  ques- 

Cal.  128.    "I  challenge    the  juror,"  is    not  tion  of  fact  for  the  trial  court,  review  of 

sufficient:  People  v.  Cochran,  61  Oal.  548;  decision  on  appeal:  People  v.  Wells,  100  Cal, 

neither  is  a  challenge  "for  cause"  or  a  chal-  227. 

1074.  Oronnd  of  challenge  for  implied  bias. 

Sec.  1074.    A  challenge  for  implied  bias  may  be  taken  for  all  or  any  of  the 

following  causes,  and  for  no  other; 

Penal  Code— 25  885 


§  1074  Penal  Code.  [Part  II,  Title  VII, 

1.  Consanguinity  or  affinity  within  the  fourth  degree  to  the  person  alleged 
to  be  injured  by  the  offense  charged,  or  on  whose  complaint  the  prosecution 
was  instituted,  or  to  the  defendant; 

2.  Standing  in  the  relation  of  guardian  and  ward,  attorney  and  client,  mas- 
ter and  servant,  or  landlord  and  tenant,  or  being  a  member  of  the  family  of 
the  defendant,  or  of  the  person  alleged  to  be  injured  by  the  offense  charged, 
or  on  whose  complaint  the  prosecution  was  instituted,  or  in  his  employment  on 
wages; 

•    3.  Being  a  party  adverse  to  the  defendant  in  a  civil  action,  or  having  com- 
plained against  or  been  accused  by  him  in  a  criminal  prosecution; 

4.  Having  served  on  the  grand  jury  which  found  the  indictment,  or  on  a 
coroner's  jury  which  inquired  into  the  death  of  a  person  whose  death  is  the 
subject  of  the  indictment  or  information; 

5.  Having  served  on  a  trial  jury  which  has  tried  another  person  for  the  offense 
charged; 

6.  Having  been  one  of  a  jury  formerly  sworn  to  try  the  same  charge,  and 
whose  verdict  was  set  aside,  or  which  was  discharged  without  a  verdict,  after 
the  case  was  submitted  to  it; 

7.  Having  served  as  a  juror  in  a  civil  action  brought  against  thd  defendant 
for  the  act  charged  as  an  offense; 

8.  If  the  offense  charged  be  punishable  with  death,  the  entertaining  of  such 
conscientious  opinions  as  would  preclude  his  finding  the  defendant  guilty;  in 
which  case  he  must  neither  be  permitted  nor  compelled  to  serve  as  a  juror. 
[Amendment,  approved  April  9,  1880;  Amendments  1880,  20  (Ban.  ed.  166); 
took  effect  immediately.] 

Challenge,  how  taken:  Sec.  1073,  note,  of  the  trial  court  on  the  question  of  the  fit- 
Formed    or  expressed   an   unqualified  nesa  of  the  juror  to  serve — a    question    of 
opinion. — Prior  to  the  amendment  of  sec-  fact— wiU  not  be  reviewed.    And  unless  an 
tion  1074,  adopted  in  1874,  the  section  in-  exception  is  taken  to  the  ruling  of  the  court 
eluded,  as  an  additional  ground  of  challenge  in  admitting  or  rejecting  evidence,  a  chal- 
for  implied    bias,   the    following:   "Having  lenge  to  a  juror    for    actual    bias  will  not 
formed  or  expressed  an  unqualified  opinion  be  considered  at  all  by  the  supreme  court: 
or  belief  that  the  prisoner  is  guilty  or  not  People    v.    Cotta,    49   Cal.    166;  People  v. 
guilty  of  the  offense  charged.**    This  ground  Vasquez,  49  Cal.  560;  People  v.  Taing,  53 
of    challenge,    however,    no    longer   exists:  Cal.  602.    Prior  to  this  amendment,  the  most 
People  V.  Brown,  59  Cal.  345,  3r>5;  People  common    ground   of   challenge   for  implied 
V.  Hamilton,  62  Cal.  377;  though  it  is  in  bias  was  "that  the  juror  had  formed  or  ex- 
part  supplied  by  the  provisions  of  sections  pressed  an  unqualified  opinion**  on  the  mer- 
1073  and  1076,  relating  to  challenges    for  its  of  the  case,  and  the  ruling  of  the  trial 
actual    bias.    No   exception   can   be  taken,  court  disallowing  such  challenge  was  sub- 
however,  to  an  order  allowing  or  disallow^-  ject  to  direct  review  by  the  supreme  court: 
ing  a  challenge  to  a  juror  for  actual  bias—  See  People  v.  Brown,  48  Cal.  253;  People  v. 
the  only  exception  that  can  be  reserved  be-  Brotherton,  47  Cal.  388;  Peopje  v.  Brofher- 
ing  to  rulings  admitting  or  rejecting    evi-  ton,  43  Cal.  530;  People  v.  Edwards,  41  Cal. 
(lence  on  the  trial  of  such  challenge:  Sec.  (UO;  People  v.  Weil,  40  Oal.  268;  People  v. 
1170.    It  would  seem  that,  on  appeal,  the  King,  27  Cal.  507;  People  v.  Symonds,  22 
only  question  that  will  be  considered,  where  Cal.  348;  People  v.  Mahoney,  18  Cal.  180; 
a  challenge  for  actual  bias  has  been  taken.  People  v.  Reynolds.  10  Cal.  128;  People  v. 
is  whether  or  not  the  trial  court  erred  in  Cottle,  6  Cal.  227. 

admitting    or    rejecting    testimony    on    the  Consult  People  v.  Hamilton,  62  Cal.  377, 

trial  of  the  challenge,  and  that  the  decision  for  the  proper  practice  in  regard  to  exam- 
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illation  and  challenge  of  jnrors,  to  fishing 
examinations  with  a  view  to  peremptory 
challenges,  and  the  like. 

Defendant  to  exhauct  all  peremptoxy 
challenges. — The  ruling  of  the  court  disal- 
lowing a  challenge  to  a  juror  for  implied 
or  actual  bias,  after  which  the  defendant 
challenges  the  juror  peremptorily,  will  not 
be  reviewed,  unless  it  appears  from  the 
record  that  defendant  exhausted  all  his 
peremptory  challenges  before  a  Jury  was 
secured:  People  v.  McGungill,  41  Cal.  429; 
I'eople  V.  Gatewood,  20  Cal.  149;  People  v. 
Gaunt,  23  Cal.  156;  People  v.  Durrant,  116 
Cal.  179,  195,  and  cases  cited;  People  v. 
Winthrop,  118  Cal.  85.  But  if  defendant 
exhausts  all  his  peremptory  challenges,  the 
ruling  of  the  court  will  be  reviewed  on  ap- 
peal: People  V.  Weil,  40  Cal.  268. 

Conscientious  opinions.— A  juror  who 
has  such  conscientious  opinions  as  would 
preclude    him    from  finding    the  defendant 


guilty  in  a  capital  case,  upon  circumstantial 
evidence,  is  not  competent  if  challenged: 
People  V.  Ah  Chung,  54  Cal.  40J.. 

Subd.  4.  Qrand  juror.— When  the  trial 
was  upon  information,  it  is  not  a  ground  of 
challenge  to  a  juror  that  he  was  a  member 
of  a  grand  jury  which  had  had  nothing  to 
do  with  the  case:  People  v.  Ebanks,  117 
Cal.  652,  606. 

Subdivision  8  of  this  section  applies  to 
all  prosecutions  for  murder,  although  the 
crime  is  not  necessarily  punishable  by  death: 
People  V.  Majors,  65  Cal.  138;  52  Am.  Hep. 
295.  The  court  may  refuse  to  allow  further 
examination  of  jurors  who  express  conscien- 
tious scruples  against  conviction:  People  v. 
Majors,  65  Cal.  138;  52  Am.  Rep.  295;  Peo- 
ple V.  Goldenson,  76  Cal.  328;  People  v. 
Collins,  105  Cal.  504. 

Opinions  of  Jurors  as  ground  for  chal- 
lenge: See  36  Am.  Dec.  521-534,  note. 


1076.  ExemptioB  not  a  gronnd  of  challenge. 

Sec.  1075.    An  exemption  from  service  on  a  jury  is  not  a  cause  of  challenge, 
but  the  privilege  of  the  person  exempted. 
Exemption  from  sarvice-pPrivilege  of      An  exemption  from  serrice  on  a  jury  is  a 


the  party.— A  party  who  accepts  a  juror, 
knowing  him  to  be  disqualified,  is  estopped 
from  afterward  availing  himself  of  such  dis- 
qualification: People  V.  Stonecifer,  6  Cal. 
411.  So  a  defendant  who  receives  a  juror 
whose  name  is  upon  the  poll-tax  list  only 
cannot,  after  the  verdict,  object  that  he  was 
not  a  competent  juror:  People  v.  Stonecifer, 
6  Cal.  411;  People  v.  Sanford,  43  Cal.  31. 


personal  privilege,  and  such  persons  are  not 
disqualified  from  serving  as  jurors.  If  they 
faii  to  exercise  their  privilege,  the  parties 
cannot  complain:  Proffatt  on  Jury  Trial, 
sec.  119;  State  v.  Wright,  53  Me.  328;  State 
V.  Forshner,  43  N.  H.  89;  80  Am.  Dec.  132; 
State  V.  Adams,  20  Iowa,  486. 

Exemption  from  Jury  duty:    See   Code 
Civ.  Proc,  sees.  199,  200. 


1076.  Causes  of  challenge,  how  stated. 

Sec.  1076.  In  a  challenge  for  implied  bias,  one  or  more  of  the  causes  stated 
in  section  ten  hundred  and  «eventy-four  must  be  alleged.  In  a  challenge  for 
actual  bias,  the  cause  stated  in  the  second  subdivision  of  section  ten  hundred 
and  seventy-three  must  be  alleged;  but  no  person  shall  be  disqualified  as  a 
juror  by  reason  of  having  formed  or  expressed  an  opinion  upon  the  matter  or 
cause  to  be  submitted  to  such  jury,  founded  upon  public  rumor,  statements  in 
public  journals,  or  common  notoriety;  provided  it  appear  to  the  court,  upon  his 
declaration,  under  oath  or  otherwise,  that  he  can  and  will,  notwithstanding 
such  an  opinion,  act  impartially  and  fairly  upon  the  matters  to  be  submitted 
to  him.  The  challenge  may  be  oral,  but  must  be  entered  in  the  minutes  of  the 
court  or  o^  the  phonographic  reporter.  [Amendment,  approved  March  30,  1874; 
Amendments  1873-74,  443;  took  effect  July  1,  1874.] 

Formed  or  expressed  an  opinion:  See  People  v.  Cochran,  61  Cal.  548;  People  v. 

note  to  sec.  1074.  Collins,  105  Cal.  504. 

Newspaper  opinion  not  preventing  giving  Examination  of  officer:  People  v.  Kyan, 

impartial  verdict    no    cause  for  challenge:  108  Cal.  581. 

887 
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Actual  bias.— Where  a  juror  had  formed 
an  opinion  that  the  accused  was  not  guilty, 
he  was  allowed  to  be  challenged  by  prosecu- 
tion for  cause:  People  v.  Fultz,  109  Oal. 
258;  People  v.  Hickman,  113  Cal.  80.  Where 
a  juror  did  not  believe  in  the  plea  of  in- 
sanity, a  challenge  on  that  ground  was  not 
allowed  in  People  v.  CoUins,  105  Cal.  504. 
The  defendant  in  a  murder  case  has  no 
right,  in  challenging  a  juror,  to  ask  him 
how  many  murder  cases  he  has  sat  on  as 
juror:  PeoplC  v.  Brittan,  118  Cal.  409,  412. 
A  challenge  for  actual  bias  was  properly 
denied  where  there  existed  no  prejudice  in 
mind  of  juror  with  regard  to  the  facts  of 
the  case  or  the  parties  to  the  action:  People 
V.  Wong  Ark,  96  Cal.  125.  In  determining 
whether  a  state  of  mind  of  a  juror  is  such  as 
to  constitute  actual  bias,  the  court  must 
find  whether  any  opinion  which  the  juror 
formed  was  based  on  public  rumor,  state- 


ments in  public  journals,  or  common  noto- 
riety: People  V.  Wells,  100  Cal.  227.  As  to 
when  the  decision  of  the  court  is  review- 
able, see  the  same  case.  If  the  juror  has 
read  newspaper  reports  respecting  the  case» 
he  is  not  disqualified  if  he  says  he  can  try 
the  case  impartially  according  to  the  evi- 
dence: People  V.  Irwin,  77  Cal.  494.  See 
People  V.  Brown,  72  Cal.  390,  and  People  v. 
Kunz,  73  Cal.  313,  where  a  refusal  to  al- 
low a  juror  to  be  challenged  for  actual  bias 
was  held  error. 

Opinion  founded  on  rumor.— The  only 
exception  to  the  common-law  rule  that  a  de- 
fendant is  entitled  to  an  impartial  trial  is 
stated  in  this  section,  and  to  sustain  it  the 
opinion  of  the  juror  must  affirmatively  ap- 
pear to  be  founded  alone  upon  public  rumors, 
statements  in  public  journals,  or  common 
notoriety:  People  v.  Miller,  125  Cal.  44. 


1077.  Exceptions  to  clialleng^e  and  denial  thereof. 

Sec.  1077.  The  adverse  party  may  except  to  the  challenge  in  the  same  man- 
ner as  to  a  challenge  to  the  panel,  and  the  same  proceedings  must  be  had 
thereon  as  are  prescribed  in  section  ten  hundred  and  sixty-one,  except  that  if 
the  exception  be  allowed  the  juror  mu8l#be  excluded.  The  adverse  party  may 
also  orally  deny  the  facts  alleged  as  the  ground  of  challenge. 

Compare  with  sections  1061,  1002.  the  district  attorney,   and   no  exception  la 

Exceptions  to  court's  ruling^:  Sec.  1170.  interposed,  the  decision  of  the  court  in  al- 

Where  there  is  no  denial  of  the  facts  lowing  the  challenge  is  not  reviewable  on 

alleged  as  ground  of  the  challenge  taken  by  appeal:  People  v.  Cochran,  61  Cal.  548. 

1078.  Challenge,  how  tried. 

Sec.  1078.  If  the  facts  are  denied,  the  challenge  must  be  tried  by  the  court. 
[Amendment,  approved  March  30,  1874;  Amendments  1873-74,  443;  took  effect 
Jtdy  1,  1874.] 


A  juror  when  qualified. — ^To  be  able  to 
sit  on  a  jury  without  biasi— that  any  opinion 
he  has  can  be  changed  by  evidence,  and  a 
willingness  to  be  governed  by  the  evidence — 
constitute  a  good  juror  if  qualified  in  other 
respects:  People  v.  McCauley,  1  Cal.  379. 
The  mere  hearing  of  or  reading  about  a 
case,  and  even  of  a  statement  of  the  facts, 
does  not  disqualify  a  person,  but  it  is  the 
formation  of  a  conclusion:  People  v.  Rej-- 
nolds,  16  Cal.  128.  If  a  person  called  as  a 
juror  has  said:  **The  people  ought  to  take 
the  prisoner  out  of  jail  and  hang  him,"  it 
would  be  error  to  allow  him  to  sit  on  the 
jury,  and  the  court  would  grant  a  new  trial: 
People  V.  Plummer,  9  Cal.  298.  But  see 
People  V.  Fair,  43  Cal.  137.  Being  a  police- 
mau,  and  having  a  general  bad  opinion  of 


people  charged  with  crime,  is  no  valid  ob- 
jection to  a  person  otherwise  competent  to- 
sit  on  a  jury:  People  v.  Reynolds,  16  Cal. 
128.  If  a  disqualified  juror  is  once  ac- 
cepted, the  objection  cannot  be  interposed 
by  one  who  knew  the  disqualification  and 
did  not  urge  it  at  the  proper  time:  People 
V.  Stonecifer,  6  Cal.  405.  As  challenge  for 
implied  bias,  counsel  must  allege  one  or 
more  of  the  causes  so  specified:  People  v. 
Hardin,  37  Cal.  259;  People  v.  Reynolds,  10 
Cal,  130.  Hearing  the  purported  facts 
rumored,  but  conversing  with  none  of  the 
witnesses,  and  from  this  forming  an  opinion^ 
is  not  a  disqualification:  People  v.  Williams, 
17  Cal.  142.  General  impressions  of  defend- 
ant ];>eing  a  bad  man,  from  reading  papers, 
etc.,   not  a  disqualification:  People  T.  Ma- 
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honey,  18  Cal.  180.  Fixed  conclusions  do, 
but  impressions  do  not,  disqualify:  People 
T.  Symonds,  22  Gal.  348.  And  these  conclu- 
sions must  amount  to  settled  convictions,  or 
they  must  haye  been  expressed,  to  disqualify 
a  juror:  People  v.  King,  27  Cal.  507;  87  Am. 
Bee.  95.  Where  a  juror,  upon  examination, 
states  that  he  has  formed  a  fixed,  decided 
opinion  in  regard  to  the  guilt  or  innocence 
of  defendant,  a  subsequent  statement  by 
him  that  his  opinion  is  not  an  unqualified 
one,  and  that  he  can  try  the  case  and  ren- 
der a  verdict  according  to  the  evidence  not- 
withstanding his  opinion,  will  not  make  him 
competent  to  serve  as  a  juror,  and  the  chal- 
lenge should  be  allowed:  People  v.  Weil,  40 
Cal.  268.  Where  the  juror  stated  that  he 
would  under  no  circumstances  convict  on 
circumstantial  evidence,  it  was  held  that  a 
challenge  by  the  district  attorney  should  be 


sustained:  People  v.  Ah  Chung,  54  Cal. 
398;  see,  also.  People  v.  Ren f row,  41  Cal. 
39;  People  v.  Dick,  37  Oal.  277;  People  v. 
Welch,  49  Cal.  174. 

Juror,  competency  of.— In  the  examina- 
tion of  trial  jurors  as  to  their  competency 
in  a  criminal  case,  the  defendant  is  not  re- 
stricted to  the  inquiry  whether  the  juror  can 
try  the  case  and  render  a  verdict  under  the 
law  as  declared  by  the  court,  and  upon  the 
evidence  adduced,  without  regard  to  any 
previously  formed  opinion:  People  v.  Woods, 
to  Cal.  636.  The  court  must  determine  the 
competency  of  a  juror:  People  v.  Woods^ 
29  Cal.  636. 

Triers.— Prior  to  the  amendment  of  section 
1078,  all  challenges  to  jurors  for  actual 
bias  were  tried  by  three  disinterested  per- 
sons appointed  by  the  court,  and  who  were 
designated  "triers." 


10789  1080.  Appointment  and  oath  of  triers. 

[Seotions  1079  and  1080  were  repealed  by  act  approved  March  30,  1874; 
Amendments  1873-74,  443;  took  effect  July  1, 1874.] 

1081.  7nror  challeng^ed  may  be  examined  as  a  witness. 

Sec.  1081.  Upon  the  trial  of  a  challenge  to  an  individual  juror,  the  juror 
challenged  may  be  examined  as  a  witness  to  prove  or  disprove  the  challenge, 
and  must  answer  every  question  pertinent  to  the  inquiry. 

Proposed  juror  may  be  asked  whether  he      as  that  of  a  white  man:  People  v.  Oar  Soy, 
would  take  the  word  of  a  Chinaman  as  soon      57  Cal.  102;  People  v.  Han  Tin,  57  Cal.  142. 

1082.  Eules  of  evidence  on  trial  of  challeng^e. 

Sec.  1082.  Other  witnesses  may  also  be  examined  on  either  side,  and  the 
rules  of  evidence  applicable  to  the  trial  of  other  issues  govern  the  admission  or 
exclusion  of  evidence  on  the  trial  of  the  challenge. 

1083.  Decision  of  court  to  be  entered. 

Sec.  1083.  The  court  must  allow  or  disallow  the  challenge,  and  its  decision 
must  be  entered  in  the  minutes  of  the  court.  [Amendment,  approved  March 
30,  1874;  Amendments  1873-74,  443;  took  effect  July  1,  1874.] 


Allowance  of  challenge  not  reviewable. 
The  action  of  the  court  in  allowing  a  chal- 
lenge to  a  juror  wUl  not,  it  seems,  be  re- 
viewed on  appeal:  People  v.  Atherton,  51 
Cal.  495;  People  v.  Murphy,    45    Cal.    142; 


People  V.  Boling,  83  Cal.  380.  Neither  can 
the  action  o{  the  court  in  sustaining  a  chal- 
lenge for  implied  bias  be  excepted  to  or 
reviewed  on  appeal:  People  v.  Colson,  49 
Cal.  679;  sec.  1170,  note. 


1084,  1085.  Instructions  to,  and  decision  of,  triers  of  challenge. 

[Seotions  1084  and  1085  were  repealed  by  act  approved  March  30,  1874; 
Amendments  1873-74,  444;  took  effect  July  1,  1874.] 
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1086.  ClialleiLges,  flnt  by  the  defendant. 

Sec.  1086.  All  challenges  to  an  individual  juror,  except  peremptory,  must 
be  taken,  first  by  the  defendant,  and  then  by  the  people,  and  each  party  must 
exhaust  all  his  challenges  before  the  other  begins.       / 

Challengres,  order  of:  People  y*  Scoggins,  37  Cal.  670;  People  t.  Rassell,  46  Oal.  121; 
People  V.  lams,  57  Cal.  115. 

1087.  Order  of  challeng^es. 

Sec.  1087.  The  challenges  of  either  party  for  cause  need  not  all  be  taken  at 
once,  but  they  must  be  taken  separately,  in  the  following  order,  including  in 
each  challenge  |ill  the  causes  of  chalknge  belonging  to  the  same  class: 

1.  To  the  panel; 

2.  To  an  individual  juror,  for  a  general  disqualification; 

3.  To  an  individual  juror,  for  an  implied  bias; 

4.  To  an  individual  juror,  for  an  actual  bias. 
Challenges,  how  taken:  Sec.  1073,  note. 
Challenges,  order  of:   Sees.    1086,  note,  1068,  note» 

1088.  Peremptory  challenges,  when  may  be  taken. 

Sec.  1088.  If  all  challenges  on  both  sides  are  disallowed,  either  party,  first 
the  people  and  then  the  defendant,  may  take  a  peremptory  challenge,  unless 
the  parties'  peremptory  challenges  are  exhausted. 

Examination  of  jurors.— Each  party  has  pie  v.  McCarty,  48  Cal,  558.    See  People  y. 

a  right  to  put  queirtionB  to  a  juror,  to  show,  Doolan,  96  Cal.  315,  where  the  prosecution 

not  only  that  there  exist  proper  grounds  for  was   allowed   to  challenge  peremptorily  a 

a  challenge  for  cause,  but  to  elicit  facts  to  juror  who  had  been  passed  by  the  people, 

enable  the  party  to  decide  whether  or  not  after  once  passing  him.    See,  also,  Silcox  t. 

he  will  make  a  peremptory  challenge:   Peo-  Lang,  78  Cal.  118,  and  People  y.  Majors, 

pie  v.  Car  Soy,  57  Cal.  102;  People  v.  Han  Co  Cal.  138,  52  Am.  Rep.  295,  to  the  same 

Tin,  57  Cal.  142.    Where    the    prosecution  effect.    And  the  prosecution  may  challenge 

passed  the  panel  to  the  defendant,  who  de-  a  juror  after    he    has    been  sworn,  where 

clined  to  make  any  challenge,  the  prosecu-  good  reasons  are  shown  therefor:  People  T. 
tion  may  be  permitted  to  interpose  a  per-  •  Bemmerly,   87  Cal.  117. 
eniptory  challenge  to  one  of  the  panel:  Peo- 

1089.  Alternate  jurors. 

Sec.  1089.  Whenever,  in  the  opinion  of  a  judge  of  a  superior  court  about 
to  try  a  defendant  against  whom  has  been  filed  any  indictment  or  information 
for  a  felony,  the  trial  is  likely  to  be  a  protracted  one,  the  court  may  cause  an 
entry  to  that  effect  to  be  made  in  the  minutes  of  the  court,  and  thereupon, 
immediately  after  the  jury  is  impaneled  and  sworn,  ihe  court  may  direct  the 
calling  of  one  or  two  additional  jurors,  in  its  discretion,  to  be  known  as 
"alternate  jurors."  Such  jurors  must  be  drawn  from  the  same  source,  and 
in  the  same  manner,  and  have  the  same  qualifications  as  the  jurors  already  sworn, 
and  be  subject  to  the  same  examination  and  challenges;  provided,  that  the 
prosecution  shall  be  entitled  to  one,  and  the  defendant  to  two,  peremptory 
challenges  to  such  alternate  jurors.  Such  alternate  jurors  shall  be  seated  near, 
with  equal  power  and  facilities  for  seeing  and  hearing  the  proceedings  in  the 
case,  and  shall  take  the  same  oath  as  the  jurors  already  selected,  and  must  at- 
tend at  all  times  upon  the  trial  of  the  cause  in  company  with  the  other  jurors; 
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and  for  a  failure  bo  to  do  are  liable  to  be  punished  for  contempt.  They  shall 
obey  the  orders  of  and  be  bound  by  the  admonition  of  the  court  upon  each  ad- 
journment of  the  court;  but  if  the  regular  jurors  are  ordered  to  be  kept  in  the 
custody  of  the  sheriflE  during  the  trial  of  the  cause,  such  alternate  jurors  shall  also 
be  kept  in  confinement  with  the  other  jurors;  and  except  as  hereinafter  priveded, 
shall  be  discharged  upon  the  final  submission  of  the  case  to  the  jury.  If^  bef orei 
the  final  submission  of  the  case^  a  juror  die,  or  become  ill,  so  as  to  be  unable  to 
perform  his  duty^  the  court  may  order  him  to  be  discharged  and  draw  the  name 
of  an  alternate,  who  shall  then  take  his  place  in  the  jury  box,  and  be  subject  to 
the  same  rules  and  regulations  as  though  he  had  been  selected  as  one  of  the 
original  jurors.  [New  section,  approved  March  28,  1895;  Stats.  1896,  280; 
took  effect  from  passage.] 
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Sec.  1093.  Order  of  trial. 

Sec.  1094.  When  order  of  trial  may  be  departed  from. 

Sec.  1095.  Number  of  counsel  who  may  argue  the  case. 

Sec.  1096.  Defendant  presumed  innocent— Reasonable  doubt. 

Sec.  1097.  Reasonable  doubt  as  to  degree  convicts  only  of  lowest. 

Sec.  1098.  Separate  trials. 

Sec.  1099.  Discharging  defendant  that  he  may  be  a  witness. 

Sec.  1100.  Same.    ' 

Sec.  1101.  Effect  of  such  discharge. 

Sec.  1102.  Rules  of  evidence  in  civil  applicable  to  criminal  cases. 
Sec.  1103.  Evidence  on  trial  for  treason. 
Sec.  1103a.  Proof  of  perjury. 
Sec.  1104.  Evidence  on  trial  for  conspiracy- 
Sec.  1105.  When  burden  of  proof  shifts  in  trials  for  murder. 
Sec.  1107.  Evidence  upon  a  trial  for  forging  bank  bills,  etc. 
Sec.  1108.  Evidence  upon  a  trial  for  abortion  and  seduction. 
Sec.  1109.  Evidence  on  a  trial  for  selling,  etc.,  lottery  tickets. 
Sec.  1110.  Evidence  of  false  pretenses. 
Sec.  1111.  Conviction  on  testimony  of  accomplice. 

Sec.  1112.  Corroboration  of  testimony  of  principal  against  accessary  after  the  fact. 

Sec.  1113.  Discharge  of  jury  for  lack  of  jurisdiction,  etc. 

Sec.  1114.  Proceedings,  if  jury  discharged  for  want  of  jurisdiction  of  offense  committed 

out  of  the  state. 

Sec.  1115.  Proceedings  in  such  case,  when  offense  committed  in  the  state. 

Sec.  1110.  Same. 

Sec.  1117.  Proceedings,  if  jury  discharged  because  the  facts  do  not  constitute  an  of- 
fense. 

Sec.  1118.  When  evidence  on  either  side  is  closed,  court  may  advise  jury  to  acquit. 

Sec.  y.19.  View  of  premises,  when  ordered,  and  how  conducted. 

Sec.  1120.  Knowledge  of  juror  to  be  declared  in  court,  and  he  to  be  sworn  as  a  witness. 

Sec.  1121.  Jurors,  separation  of,  during  trial. 

Sec.  1122.  Jury,  at  each  adjournment,  must  be  admonished,  etc. 

Sec.  1123.  Juror  unable  to  perform  his  duties,  proceedings. 

Sec.  1124.  Court  to  decide  questions  of  law  arising  during  trial. 

Sec.  1126.  On  indictment  for  libel,  jury  to  determine  law  and  fact. 

Sec  1127.  Charging  the  jury. 
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Sec.  1128.  Jury  may  decide  in  court,  or  retire  in  custody  of  officers. 

Sec.  1129.  Defendant  appearing  for  trial  may  be  committed. 

Sec.  1130.  If  district  attorney  fails  to  attend,  court  may  appoint. 

Sec.  1131.  Allegations  of  larceny  or  embezzlement,  when  sustained. 

1093.  Order  of  trial. 

Sec.  1093.  The  jury  having  been  impaneled  and  sworn,  the  trial  must  pro- 
ceed in  the  following  order,  unless  otherwise  directed  by  the  court: 

1.  If  the  indictment  or  information  be  for  felony,  the  clerk  must  read  it,  and 
state  the  plea  of  the  defendant  to  the  jury,  and  in  cases  where  it  charges  a  pre- 
vious conviction,  and  the  defendant  has  confessed  the  same,  the  clerk  in  read- 
ing it  shall  omit  therefrom  all  that  relates  to  such  previous  conviction.  In  all 
other  cases  this  formality  may  be  dispensed  with. 

2.  The  district  attorney,  or  other  counsel  for  the  people,  must  open  the  cause 
and  offer  the  evidence  in  support  of  the  charge. 

3.  The  defendant  or  his  counsel  may  then  open  the  defense,  and  offer  his 
evidence  in  support  thereof. 

4.  The  parties  may  then  respectively  offer  rebutting  testimony  only,  unless 
the  court,  for  good  reason,  in  furtherance  of  justice,  permit  them  to  offer  evi- 
dence upon  their  original  case.  ' 

6.  When  the  evidence  is  concluded,  unless  the  case  is  submitted  to  the  jury 
on  either  side,  or  on  both  sides,  without  argument,  the  district  attorney,  or 
other  counsel  for  the  people,  and  counsel  for  the  defendant,  may  argue  the  case 
to  the  court  and  jury;  the  district  attorney,  or  other  counsel  for  the  people, 
opening  the  argument  and  having  the  right  to  close. 

6.  The  judge  may  then  charge  the  jury,  and  must  do  so  on  any  points  perti- 
nent to  the  issue,  if  requested  by  either  party;  and  he  may  state  the  testimony 
and  declare  the  law.  If  the  charge  be  not  given  in  writing,  it  must  be  taken 
down  by  the  phonographic  reporter.  [Amendment,  approved  April  9,  1880; 
Amendments  1880,  21  (Ban.  ed.  167);  took  effect  immediately.] 

Trials,  generally:  See  the  suggestions  of  features  of  the  trial  were  published  daily 
the  supreme  court  to  trial  courts  in  regard  in  the  papers,  does  not  conclude  the  quea- 
to  keeping  their  code  before  them  on  the  tion  as  to  whether  the  defendant  was  de- 
trial  of  causes  in  People  v.  Nichols,  G2  Oal.  prived  of  the  fair  and  impartial  trial  guar- 
518,  5-2.  The  trial  court  should  adhere  anteed  to  him  by  the  constitution;  and 
strictly  to  the  provisions  of  the  statute  in  where  it  appears  that  a  fair  and  impartial 
respect  to  the  mode  of  trial  in  criminal  jury  was  obtained,  and  each  juror  made  affi- 
cases,  rather  than  risk  a  reversal  of  the  davit  that  he  did  not,  during  the  trial,  read 
judgment  by  deviation  from  the  specific  or  hear  read  any\)f  the  newspaper  articles, 
modes  of  procedure  prescribed,  even  when  statements,  or  comments  pubhshed  in  any 
the  deviation  does  not  seem  to  it  material:  of  the  newspapers  concerning  the  case,  and 
People  V.  Arnold,  15  Cal.  47G.  heeded  the  admonition  of  the  court,  and  re- 
Fair  and  impartial  trial.— The  fact  that  ceived  no  Impression  of  the  defendant's 
repeated  publications  in  the  newspapers,  be-  guilt  or  innocence  outside  of  the  courtroom, 
fore  and  during  the  trial,  were  extremely  but  decided  the  case  after  deliberation, 
hostile  to  the  defendant,  and  that  the  com-  solely  according  to  the  law  and  the  evi- 
munity  was  greatly  aroused  over  the  atro-  dence,  to  the  best  of  his  ability  and  under- 
cious  character  of  the  murder  committed,  standing,  and  not  otherwise,  there  is  no 
that  the  public  and  public  prints  were  clamor-  error  in  refusing  a  new  trial  on  such  a 
ing  that  punibhment  should  be  meted  out  showing:  People  v.  Durrant,  110  Cal.  179. 
for  the  murder,  and  that  all  the  sensational  223.    The  fact  that  proceedings  for  contempt 
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were    had    in    the  presence    of    the    jury, 

• 

a^inst  a  citizen  who  had  made  an  improper 
remark  to  a  juror  out  of  court,  cannot  be 
objected  to  on  appeal  for  the  first  time, 
where  it  appeared  that  the  defendant  could 
not  have  been  prejudiced  by  the  proceed- 
ings: People  v.-Durrant,  116  Cal.  220.  See, 
also,  post,  sec.  1181,  and  note. 

Subd.  1.  Beading  indictment  or  infor- 
mation.—Failure  of  the  clerk  of  the  court 
to  read  the  indictment  and  to  state  the  de- 
fendant's plea  to  the  jury  is  not  such  error 
as  will  warrant  a  reversal  of  the  judgment, 
it  appearing  that  the  jury  were,  from  the 
commencement  of  the  trial,  fully  informed 
of  the  precise  charge  against  the  defendant, 
and  of  the  issue  raised  by  his  plea  of  not 
guilty:  People  v.  Sprague,  53  Oal.  491;  fol- 
lowed in  People  v.  Gilbert,  67  Cal.  90,  99. 

Where  the  previous  conviction  is  con- 
fessed, it  need  not  be  read,  and  the  jury 
need  not  pass  upon  the  question:  People  v. 
Carlton,  57  Cal.  559.  The  clerk  in  such 
cases  must  omit  all  that  relates  to  previous 
convictions,  and  no  reference  may  be  made 
to  them  upon  the  trial:  People  v.  Wheatley, 
88  Cal.  114;  People  v.  Sansome,  84  Cal.  449; 
People  V.  Meyer,  73  Cal.  548.  It  is  error  to 
allow  such  portion  to  be  read,  and  the  error 
is  not  cured  by  charging  the  jury  that  they 
have  nothing  to  do  with  the  prior  convic- 
tion: People  V.  Sansome,  84  Cal.  449.  The 
presumption  is  that  the  clerk  performed  his 
duty  in  omitting  the  improper  portions  of 
the  indictment:  People  v,  McGregar,  88  Cal. 
140;  People  v.  Douglass,  87  Cal.  281;  People 
V.  Flynn,  73  Cal.  511.  Though  the  object  of 
this  provision  is  to  enable  the  defendant  to 
withhold  from  the  jury  knowledge  of  his 
prior  conviction,  it  was  not  designed  to 
change  the  ordinary  rules  of  evidence  where 
the  defendant  becomes  a  witness  in  his  own 
behalf:  People  v.  Arnold,  116  Cal.  682,  687. 
It  is  not  error  to  read  a  number  of  pseu- 
donyms used  in  the  indictment  and  under 
which  it  is  alleged  the  accused  was  pre- 
viously convicted,  although  the  allegations 
of  prior  convictions  were  not  read  because 
defendant  admitted  them:  People  v.  Ma- 
roney,  109  Cal.  277. 

Subd.  2.  Opening  statement  and  intro- 
duction of  evidence. — It  is  immaterial 
whether  the  district  attorney  did  or  did  not 
state  all  the  evidence  and  facts  in  his  open- 
ing statement  where  the  evidence  upon  the 


trial  was  sufficient  to  sustain  the  conviction: 
People  V.  Ellsworth,  92  Cal.  594.  Counsel 
for  defendant  may  be  restricted  in  his 
opening  statement  to  a  statement  of  facts 
which  he  expects  to  prove  without  any  ar- 
gument upon  the  same:  People  v.  Bezy,  67 
Cal.  223.  Private  counsel  may  be  employed 
by  district  attorney,  and  the  court  may  in 
its  discretion  allow  the  opening  and  clos- 
ing statement  to  be  made  by  him:  People  v. 
Turcott,  65  Cal.  126;  People  v.  Powell,  87 
Cal.  348.  The  mere  order  in  which  evidence 
is  to  be  introduced  upon  the  trial  rests  in 
the  discretion  of  the  court  trying  the  cause: 
People  V.  Shainwold,  51  Cal.  468;  People  v. 
Mayes,  113  Cal.  618,  627.  The  defendant  in 
a  criminal  action  is  as  much  bound  to  pro- 
duce testimony  to  rebut  testimony  for  the 
prosecution,  which  merely  tends  to  prove 
his  guilt,  as  any  other  testimony  introduced 
by  the  prosecution:  People  v.  Kelly,  28  Cal. 
423. 

Subd.  5.  Argument:  See  an  article  on 
the  subject  of  argument  of  counsel  in  crim- 
inal causes,  treating  the  subject  generally, 
in  3  Criminal  Xiaw  Magazine,  619.  The  ar- 
gument of  the  case  must  be  made  when  the 
evidence  is  concluded,  and  not  upon  the  case 
made  out  by  the  prosecution:  People  v. 
Williams,  43  Cal.  344.  Counsel,  as  a  general 
rule,  are  not'  allowed  to  read  the  law  to  the 
jury,  but  there  are  cases  in  which  they  may, 
by  way  of  illustration,  read  to  the  jury  re- 
ported cases  or  extracts  from  text-books, 
subject  to  the  sound  discretion  of  the  court: 
People  V.  Anderson,  44  Cal.  65;  see  People 
V.  Keenan,  13  Cal.  584.  Courts  may  limit 
counsel  to  a  reasonable  time  in  presenting 
cases  to  juries.  This  discretion,  which  is 
ner-cssarily  an  enlarged  one,  should  be  care- 
fully exercised,  and,  if  ever  done  in  capital 
cases,  it  should  only  be  on  very  extraordi- 
nary and  peculiar  occasions.  If  the  court 
imposes  a  limitation  of  time  upon  counsel 
against  their  consent,  it  is  done  at  the 
risk  of  a  new  trial:  People  v.  Keenan,  13 
Cal.  oSl.  But  see  State  v.  Collins.  70  X. 
C.  241;  16  Am.  Rop.  771;  S.  C,  2  Green 
Crim.  739;  Lee  v.  State,  51  Miss.  566,  569. 
"When  other  coungel  are  associated  with  the 
district  attorney  in  the  prosecution  of  a 
criminal  case,  the  court  may,  in  its  discre- 
tion, for  good  reason,  allow  the  associate 
counsel  to  conclude  the  Argument:  People 
V.  Strong,  40  Cal.  302;  People  v.  Murphy.  47 
Cal.  104;  People  v.  Turcott,   65  Cal.   126; 
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People  V.  Powell,  87  C^l.  348.  It  is  irregu- 
lar for  counsel  for  the  prosecution,  against 
the  objections  of  defendant's  counsel,  to 
comment  in  his  argument  to  the  jury  upon 
the  refusal  of  defendant  to  be  cross-exam- 
ined to  the  whole  case;  and  for  the  court  to 
permit  it  is  erroneous:  People  v.  McGungill, 
41  Cal.  429;  People  v.  Sanders,  114  Cal. 
216,  238. 

That  it  is  improper  for  counsel  to  ayer  and 
argue  from  facts  as  to  which  no  evidence 
has  been  offered,  and  that  such  procedure  by 
one  party  will  not  justify  it  on  the  part  pf 
the  other,  see  People  v.  Mitchell,  62  Cal. 
411. 

Comment  upon  facts  not  introduced  in 
evidence  is  a  violation  of  defendant's  right 
to  a  fair  trial,  and  entitles  him  to  a  new 
trial,  even  though  the  court  instructed  the 
jury  to  disregard  such  statements:  People  v. 
Ah  Len,  92  Cal.  282;  27  Am.  St.  Rep.  103. 
But  see  People  v.  Bush,  G8  Cal.  623,  where 
statements  made  by  counsel  in  his  argument 
of  the  impression  made  upon  him  upon  hear- 
ing of  the  homicide  were  held  insufficient  to 
warrant  a  reversal:  People  v.  Bush,  68  Cal. 
523.  Unfair  conclusions  adverse  to  defend- 
ant, drawn  by  prosecuting  attorney,  from 
the  fact  that  defendant  did  not  testify  at 
coroner's  inquest  to  certain  facts  testified  to 
at  the  trial,  were  held  improper:  People  v. 
Lemperle,  94  Cal.  45;  and  comments  upon 
thi^  fact  that  defendant  did  not  testify  in  his 
own  behalf  are  improper:  People  v.  San- 
some,  98  Cal.  235.  But  a  challenge  to  de- 
fendant's attorney  to  explain  the  facts  and 
circumstances  of  the  case  upon  any  other 
hypothesis  than  that  of  guilt  is  not  im- 
proper: People  V.  Hall,  94  Cal.  595.  Refusal 
of  the  court  to  stop  prosecuting  attorney 
from  reading  from  law-books  is  not  error,  if 
it  afterward  instructs  the  jury  to  disregard 
Ruch  extracts:  People  v.  Treadwell,  69  Gal. 
22*).  Where  district  attorney  addressed  de- 
fondant  personally  during  argument,- it  was 
held  not  sufHcient  ground  for  reversal:  Peo- 
ple V.  Wheeler,  65  Cal.  77. 

In  People  v.  Green,  99  Cal.  564,  the  action 
of  the  court  in  limiting  the  argument  of  de- 
fen<3 ant's  counsel  to  one  hour,  where  the 
trial  occupied  five  days,  was  held  ground  for 
new  trial,  the  affidavits  of  counsel  showing 
that  defendant  was  deprived  of  his  right 
to  be  fully  heard:  People  v.  Green,  99  Cal. 

In  People  v.  Greening,  102  Cal.  384,  the 


district  attorney  was  allowed  to  read  to  the 
jury,  during  his  argument,  from  the  tran- 
scribed notes  of  the  reporter  of  a  conversa- 
tion with  defendant  in  the  jail.  See  People 
V.  Frigerio,  107  Cal.  151,  where  district  at- 
torney improperly  called  attention  to  the 
personal  appearance  of  defendant*  who  had 
not  taken  the  stand.  See,  also,  People  v» 
Lane,  101  Cal.  513,  and  People  v.  Kamaunu*. 
110  Cal.  609. 

The  use  by  the  district  attorney  of  & 
physical  illustration  in  his  argument  held 
not  to  be  error,  where  both  he  and  the  court 
were  careful  to  inform  the  jury  that  the- 
illustration  was  not  an  exhibit,  and  that  they 
were  not  to  accept  the  district  attorney's- 
statement  as  evidence:  People  v.  Durrant» 
116  Cal.  179,  221.  Misconduct  of  the  dis- 
trict attorney,  in  making  improper  state- 
ments charging  malice  on  the  part  of  a  de- 
fendant accused  of  murder,  though  strongly 
to  be  condemned,  is  an  irregularity  not 
prejudicial,  where  the  jury  found  there  was- 
no  malice  by  finding  a  verdict  of  man- 
slaughter: People  V.  Yokum,  118  Cal.  437,. 
442. 

"Much  must  be  left  to  the  discretion  of 
the  trial  judge  in  determining  whether  an 
attorney  oversteps  the  bounds  of  legal  pro- 
priety in  his  conduct  of  the  trial,  and,  un- 
less it  clearly  appears  to  the  contrary,  the 
judgment  of  the  trial  court  that  his  con- 
duct has  wrought  no  prejudice  to  the  de- 
fendant will  not  be  set  aside.  Counsel's  con- 
duct must  reach  a  course  of  proceeding 
militating  against  justice,  and  the  fair  and 
orderly  conduct  which  should  characterize 
judicial  proceedings  in  criminal  cases,  be- 
fore error  can  be  predicated  on  it.  There 
mubt  be  willful  error  persisted  in  for  an 
illegitimate  purpose,  followed  by  injustice  to 
the  prisoner":  Harrison,  J.,  in  People  v. 
Mayes,  113  Cal.  018,  622;  sec,  also,  People 
V.  Ward,  105  Cal.  340;  People  v.  Wong 
Chuey,  117  Cal.  624,  630.  Improper  con- 
duct of  the  district  attorney  cannot  be 
justified  by  the  fact  that  defendant's  coun- 
sel have  committed  a  like  impropriety:  Peo- 
ple v.  Kramer,  117  Cal.  647,  650. 

Arg^ument  of  counsel,  improper  state- 
ments and  allusions  in:  See  58  Am.  Rep. 
648-655,  note;  56  Am.  Rep.  814-824,  note. 
What  remarks  are  improper  in  argument: 
See  48  Am.  Rep.  336-339,  note.  Reading 
from  law-books  as  part  of  argument:  See  3H 
Am.  Rep.  578-582,  note. 
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Number  of  counsel:  Sec.  1005. 

Order  of  argument:  Sec.  1095,  note. 

Subd.  6.  State  the  testimony  and  de- 
clare the  law.— It  is  the  duty  of  the  court 
to  state  the  testimony  to  the  jury,  and  to 
declare  to  them  the  law:  Cal.  Const.,  art. 
VI.  sec.  10;  People  v.  Ybarra,  17  Cal.  166. 
A  judge  other  than  the  one  who  tried  the 
case  may,  by  consent,  charge  the  jury  and 
receive  their  verdict:  People  v.  Henderson, 
28  Cal.  471;  see  People  t.  Hobson,  17  Cal. 
424. 

Instructions,  gr^nerally:  See  in  note  to 
sees.  1096,  1102,  and  1127. 

Charging  juries  upon  questions  of 
fact. — Judges  have  no  right  to  charge 
juries  with  respect  to  matters  of  fact.  The 
conclusions  to  be  drawn  from  the  evidence 
is  the  peculiar  province  of  the  jury,  and  the 
court  or  judge  has  no  right  to  interfere  with 
it  by  declaring  what  has  or  what  has  nol 
been  proved,  nor  by  stating  that  the  weight 
of  evidence  is  in  favor  or  against  a  given 
fact:  Cal.  Const.,  art.  IV,  sec.  19;  People  v. 
Ybarra,  17  Cal.  16G;  People  v.  Ah  Fung,  16 
Cal.  137;  People  v.  Williams,  17  Cal.  142; 
People  V.  Strong.  30  Cal.  151;  People  v. 
Barry,  31  Cal.  357;  People  v.  Dick,  32  Cal. 
213:  People  v.  Cotta,  49  Cal.  166;  People  v. 
Walden,  51  Cal.  588;  People  v.  Buster,  63  Cal. 
612;  People  v.  Carrillo,  54  Cal.  63;  l^ople  v. 
Wong  Ah  Ngow,  54  Cal.  151;  35  Am.  Rep. 
69;  People  v.  Cowgiil,  93  Cal.  596;  People  v. 
Murray,  86  Cal.  31;  People  v.  Casey,  65  Cal, 
260;  People  v.  Travers,  88  Cal.  233;  Peo- 
ple V.  Kindleberger,  100  Cal.  367;  or  that 
-witnesses  of  either  side  are  disreputable: 
People  V.  Christensen,  85  Cal.  568.  And 
the  court  may  instruct  the  jury  that  there 
is  evidence  in  the  case  of  a  circumstantial 
nature,  if  no  opinion  of  the  court  is 
conveyed  by  the  instructions  as  to  the 
weight  of  such  circumstantial  evidence:  People 
V.  Wong  Ah  Foo,  QQCaL  180.  Statements  of  evi- 
dence made  by  the  court  in  ruling  upon  the 
admission  of  evidence  do  not  invade  the 
the  province  of  the  jury;  and  where  the 
court  instructs  the  jury  to  disregard  any 
statements  of  fact  made  by  the  court,  the 
defendant  is  not  prejudiced  thereby:  People 
V.  Mayes,  113  Cal.  618.  622;  People  v. 
Xorthey,  77  Cal.  618.  Judges  may  deter- 
mine and  charge  a  jury  whether  there  is  any 
evidence  with  regard  to  an  issue,  or  tend- 
ing to  sustain  a  fact  on  which  a  judgment 
may  depend:  People  y.  Welch,  49  Cal.  174. 


So,  if  testimony  has  been  introduced  to 
prove  a  certain  matter,  the  court  may  in- 
struct the  jury  that  testimony  has  been  in- 
troduced tending  to  prove  such  matter: 
People  V.  VasQuez,  49  Cal.  560;  People  v. 
Cummings,  118  Cal.  88.  A  charge  to  the 
jury  in  a  criminal  case  should  not  be  argu- 
mentative, or  give  a  resume  of  the  evidence, 
or  encroach  upon  the  right  of  the  jury  by 
passing  upon  matters  of  fact:  People  v. 
Clioynski,  95  Cal.  640.  But  that  the  court 
may  state  correctly  the  theory  of  the  prose- 
cution, and  the  defenses  of  the  defendant, 
see  People  v.  Worden,  113  Cal.  569.  In- 
structions containing  statements  of  infer- 
ences of  fact  from  other  facts  stated  or  as- 
sumed to  exist,  but  intended  merely  as 
illustrations  and  not  as  facts  proved  in  the 
case,  and  followed  by  a  proper  instruction 
clearly  submitting  all  the  essential  facts  in 
the  case  to  the  jury,  are  without  prejudice 
to  the  defendant:  People  v.  Slater,  119  Cal. 
620,  622.  As  to  the  right  of  the  court  to 
state  the  evidence,  see  People  v.  Christen- 
sen, 85  Cal.  568;  People  v.  Brittan,  118  Cal. 
409,  412.    See  sec.  1127,  note. 

See  proper  refusal  to  give  charge  relative 
to  the  necessity  of  the  prosecution's  estab- 
lishing Its  hypothesis  to  an  absolute  moral 
eertainty,  the  evidence  being  direct  and 
positive,  and  not  circumstantial:  People  v. 
Gilbert,  60  Cal.  108.  See  proper  instructions 
in  a  case  of  rape:  People  v.  Angeles,  61  Cal. 
188. 

See  erroneous  charge  in  assault  with 
deadly  weapon,  where  there  was  no  evidence 
tending  to  establish  the  circumstances  re- 
cited as  positive  facts:  People  v.  Bird,  00 
Cal.  9.  Erroneous  charge  in  regard  to  self- 
defense:  People  V.  Flahave,  58  Cal.  249. 
Erroneous  charge  in  case  of  murder:  People 
V.  Chew  Sing  Wing,  88  Cal.  2(j8.  Error  in 
instruction  in  regard  to  self-defense  cured: 
People  V.  Gray,  01  Cal.  104,  182;  44  Am. 
Rep.  549.  Reversing  for  contradictory  in- 
structions: People  V.  Simons,  CO  Cal.  72. 

Oral  instructions.— The  giving  of  an  oral 
charge  or  instruction  to  the  jury  in  a  crim- 
inal case,  without  the  defendant's  consent, 
is  error,  and  that  consent  cannot  be  pri'- 
suraed  from  his  presence  and  failure  to  make 
the  objection  when  the  oral  instruction  is 
given:  People  v.  Bccler,  6  Cal.  240;  People 
V.  Demint,  8  Cal.  423;  People  v.  Woppner, 
14  Cal.  437;  People  v.  Chares,  20  Cal.  78; 
People  V.  Trim,  37  Cal.  274;  People  v.  San- 
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ford,  43  Cal.  29;  People  v.  Prospero,  44  Cal. 
186;  People  v.  Hersey,  53  Oal.  574.  But 
reading  sections  from  the  code  is  not  a  viola- 
tion of  the  provision  requiring  the  charge  to 
be  in  writing:  People  v.  Mortier,  58  Cal.  262; 
People  V.  Brown,  .59  Cal.  349.  And  as  to 
identification  of  sections  read,  see  People  v. 
Lewis,  64  Cal.  401.  If  oral  instructions  are 
given,  the  error  is  not  cured  by  subsequently 
offering  to  give  them  in  writing:  People  v. 
Ah  Fong,  12  Cal.  345.  By  mutual  consent, 
the  court  may  charge  the  jury  orally:  Peo- 
ple v.  Kearney,  43  Cal.  383.  On  appeal,  the 
presumption  is  always  that  the  instructions 
given  were  in  writing,  unless  the  contrary 
affinnatively  appear:  People  v.  Chung  Lit, 
17  Cal.  320;  People  v.  Garcia,  25  Cal.  531; 
People  V.  Shuler.  28  Cal.  496.  Under  this 
section,  instructions  must  be  given  in  writ- 
ing, or,  if  given  orally,  they  must  be  taken 
downi  by  the  phonographic  reporter.  It  is 
error  per  se  to  orally  instruct  the  jury  in 
the  absence  of  the  reporter:  People  v.  Her- 
sey, 53  Cal.  574;  People  v.  Carrillo,  70  Cal. 
643.  An  oral  instruction  is  proper  if  taken 
down  by  the  reporter:  People  v.  Curtis,  76 
Cal.  57.  "VVTiere  preliminary  language  lead- 
ing up  to  an  instruction  was  not  taken  down, 
■U]Lit  the  instruction  was  taken  down,  held 


that  the  judgment  should  not  be  reversed  on 
that  ground:  People  v.  Oox,  76  Cal.  281. 
When  the  record  on  appeal  shows  that  oral 
instructions  were  given,  it  will  be  presumed 
that  they  were  taken  down  by  the  reporter, 
unless  it  otherwise  appear:  People  v,  Ferris, 
56  Cal.  442.  The  defendant  cannot  object 
to  an  oral  instruction  to  acquit  him  unless 
they  find  him  guilty  under  the  first  count: 
People  V.  Ferris,  56  Cal.  442.  Where  a  jury 
has  returned  in  court  with  a  verdict,  im- 
proper in  form,  the  court  may  tell  them 
verbally  that  it  is  not  in  form,  and  direct 
them  to  retire  and  bring  in  a  proper  verdict: 
People  V.  Bonney,  19  Cal.  426. 

In.  People  v.  Jackson,  57  Cal.  316,  citing 
People  V.  Bonney,  19  Cal.  426,  the  jury 
came  into  court  and  asked  what  was  the 
least  punishment  for  larceny;  the  court  said 
they  had  nothing  to  do  with  that,  yet  told 
them,  and  as  there  was  no  shorthand  re- 
porter present,  and  this  information  was 
given  orally,  the  defendant  urged  that  it  was 
error.  The  appellate  court,  however,  ruled 
that  what  was  said  was  entirely  immate- 
rial, and  that  the  direction  of  the  court 
amounted  to  nothing  more  than  to  admonish 
them  to  return  and  find  a  verdict,  if  they 
could  do  so,  regardless  of  the  punishment. 


1094.  When  order  of  trial  may  be  departed  froK. 

Sec.  1094.  When  the  state  of  the  pleadings  requires  it,  or  in  any  other  case, 
lor  good  reasons,  and  in  the  sound  discretion  of  the  court,  the  order  prescribed 
in  the  last  section  may  be  departed  from. 


Discretion  as  to  order  of  trial:  See  Peo- 
ple V.  Fair,  43  Cal.  137;  People  v.  Maroney, 
109  Cal.  277.  The  court,  in  exercising  its 
discretion,  is  not  required  to  state  any  rea- 
sons therofy.  The  order  of  trial  is  a  mat- 
ter within  the  discretion  of  the  court,  and  on 


appeal  it  will  be  presumed  to  have  exercised 
its  discretion  wisely:  People  v.  Hauu,  44  Cal. 
96;  People  v.  Strong,  46  Cal.  302.  The  ac- 
tion of  the  court  will  not  be  disturbed  on  ap- 
peal unless  there  has  been  an  abuse  of  dis- 
cretion: 103  Cal.  568. 


1C95.  Number  of  counsel  who  may  argue  the  case. 

Sec.  1095.  If  the  indictment  or  information  be  for  an  offense  punishable 
v/ith  death,  two  counsel  on  each  side  may  argue  the' cause  to  the  jury.  If  it  be 
for  any  other  offense,  the  court  may,  in  its  discretion,  restrict  the  argument  to 
one  counsel  on  each  side.  [Amendment,  approved  April  9,  1880;  Amendments 
1880,  21  (Ban.  ed.  168);  took  effect  immediately.] 


Order  of  argument.— Section  3G4  of  the 
<'riniiual  practice  act  provided:  "If  the  in- 
-dictment  be  for  an  offense  punishable  with 
■death,  two  counsel  on  each  side  may  argue 
the  cause  to  the  jury,  in  which  case  they 
must  do   so   alternately."    Under  that  sec- 


tion it  was  held,  in  People  v.  Fair,  43  Cal. 
137,  that  in  capital  cases  the  accused  has  the 
right  to  be  heard  by  two  counsel,  and  that 
if  argued  by  two  on  each  side,  they  should 
alternate;  that  under  section  363  of  criminal 
practice  act  (lOJ^  of  this  code),  the  court 
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might,  in  its  discretion,  direct  which  side 
should  commence  the  argument  to  the  jury, 
but  by  whichever  side  it  was  thus  opened, 
the  other  was  entitled  to  the  close.  "It 
will  be  observed  that  by  the  omission  of  the 
latter  portion  of  the  first  sentence,  supra, 
the  order  of  argument  is  subject  to  the  dis- 
cretion of  the  court  under  section  1094, 
ante":  From  commissioners'  note.  The  de- 
fendant may  be  required  to  open  the  argu- 
ment: People  V.  Haun,  44  CaL  96.  The  court 
may  permit  more  than  two  counsel  to  ad* 


dress  the  jury  in  capital  cases,  either  on  be- 
half of  the  defendant  or  the  people:  People 
V.  Ah  Wee,  48  Cal.  236.*  Where  defendant 
has  broken  jail  and  escaped,  he  no  longer 
has  the  right  to  be  represented  by  counsel: 
People  V.  Kedinger,  55  Cal.  290. 

Argument:  Sec.  1093,  subd.  5,  note. 

Upon  a  trial  for  arson  the  court  may  re- 
fuse to  permit  more  than  one  counsel  to  ar- 
gue the  case  for  the  defendant:  People  v» 
Jones,  123  Cal.  G5. 


1096.  Defendant  presumed  innocent — ^Seasonable  doubt. 

Sec.  1096.  A  defendant  in  a  criminal  action  is  presumed  to  be  innocent  until 
the  contrary  is  proved,  and  in  case  of  a  reasonable  doubt  whether  his  guilt  i& 
satisfactorily  shown,  he  is  entitled  to  an  acquittal. 


Beasonable  doubt:  See  48  Am.  St.  Rep. 
506-577,  note. 

Presumptions  in  criminal  cases:  See  36 
Am.  St.  Hep.  684-686,  note. 

Presumption  of  innocence— Burden  of 
proof. — In  all  criminal  cases  the  guilt  of  the 
defendant  must  be  established  to  a  moral 
certainty  and  beyond  all  reasonable  doubt. 
The  law  presumes  every  man  innocent  until 
the  contrary  is  proved,  and  thi«  presumption 
continues  during  the  whole  trial  and  until 
the  jury  determine  otherwise.  The  defini- 
tion of  reasonable  doubt,  as  given  by  Shaw, 
C.  J.,  in  Commonwealth  v.  Webster,  5  Cush. 
320,  is  one  generally  quoted,  and  has  been 
repeatedly  recognized  and  indorsed  as  cor- 
rect in  this  state.  '*It  is  that  state  of  the 
case  which,  after  the  entire  comparison  and 
consideration  of  all  the  evidence,  leaves  the 
minds  of  jurors  m  that  condition  that  they 
cannot  say  they  feel  an  abiding  conviction, 
to  a  moral  certainty,  of  the  truth  of  the 
charge."  This  charge  of  Judge  Shaw,  as  to 
reasonable  doubt,  has  been  adopted  as  a 
correct  definition  of  the  term  by  the  supreme 
court  of  this  state:  People  v.  Beck,  58  Cal. 
212;  People  v.  Ah  Loy,  57  Cal.  566;  People 
V.  Ashe,  44  Cal.  288;  see,  also,  People  v. 
Cronin,  34  Cal.  191;  People  v.  Padillia,  42 
Cal.  535.  It  is  error  to  refuse  an  instruc- 
tion requested  by  the  defendant  defining 
w  hat  is  reasonable  doubt  in  the  language  of 
the  Webster  case:  People  v.  Paulsell,  115 
Cal.  6.  The  presumption  of  innocence  follows 
the  accused  until  a  verdict  is  found  against 
him,  and  not  merely  to  the  time  when  the 
eanse  is  submitted:  People  v.  McNamara,  94 
Cal.  509;  People  v.  O'Brien,  106  Cal.  104; 
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People  V.  Winthrop,  118  Cal.  85,  92.  All 
disputable  presumptions  must  give  way  be- 
fore the  presumption  of  the  innocence  of  the 
defendant:  People  v.  Strassman,  112  Cal. 
683.  See  a  meaningless  instruction  in  regard 
to  reasonable  doubt:  People  v.  Angeles,  61 
Cal.  188;  erroneous  instruction:  People  v. 
Mitchell,  63  Cal.  480;  People  v.  Bemmerly, 
87  Cal.  117.  Failure  to  instruct  that  belief 
of  jury  must  be  to  a  moral  certainty,  held 
not  error:  People  v.  Sheldon,  68  Cal.  434. 
See,  also,  People  v.  Wong  Ah  Foo,  69  Cal. 
180.  An  accepted  definition  of  reasonable 
doubt  was  held  sufficient  in  the  absence  of  a 
request  by  defendant  for  a  more  satisfac- 
tory definition:  People  v.  Winters,  93  Cal. 
277.  Failure  of  court  to  instruct  upon  the 
meaning  of  reasonable  doubt  was  not  error, 
no  specific  instruction  upon  the  subject  be- 
ing asked  for:  People  v.  Flynn,  73  Cal.  511; 
People  V.  Christensen,  85  Cal.  568;  People  v. 
Ahem,  93  Cal.  518.  An  instruction  that  de- 
fendant should  not  be  found  guilty  except 
"upon  the  most  conclusive  proof"  that  ho 
committed  the  crime,  would  be  an  erro- 
neous instruction:  People  v.  Hall,  94  Cal. 
595.  An  instruction  that  jury  should  be 
"fairly  and  clearly  satisfied"  of  defendant's 
guilt  is  not  erroneous:  People  v.  Hibolsi,  89 
Cal.  492.  "Unless  you  seriously  believe  the 
prisoner  guilty"  is  not  equivalent  to  satis- 
faction beyond  a  reasonable  doubt  of  his 
guilt:  People  v.  Ferry,  84  Cal.  31;  nor  is 
"such  a  moral  certainty  as  would  influence 
your  minds  in  the  important  affairs  of  life," 
equivalent  to  belief  beyond  a  reasonable 
doubt:  People  v.  Lenon,  79  Cal.  625;  and  it 
is  error  to  instruct  the  jury  that  a  reason- 
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able  doubt  must  be  based  npon  "common 
ttense":  People  v.  Paulsell,  115  Cal.  6.  It 
is  proper  to  refuse  to  give  instruction  re- 
jrardin^  a  reasonable  doubt  when  it  has  been 
given  elsewhere:  People  v.  CJowgill,  93  Cal. 
506.  A  court  should  not  depart  in  its 
charge  from  the  common  and  usual  instruc- 
tion upon  the  subject  of  reasonable  doubt: 
People  V.  Webster,  111  Cal.  381.  A  correct 
instruction  on  the  subject  of  reasonable 
doubt  is  not  rendered  erroneous  by  adding 
thereto,  "a  juror  is  not  at  liberty  to  dis- 
believe as  a  juror  what  he  believes  as  a 
man":  People  v.  Worden,  113  Cal.  569;  Peo- 
ple V.  Whitney,  53  Cal.  420.  It  is  not  in- 
cumbent upon  th«  court  to  instruct  the  jury, 
as  a  matter  of  law,  that  "it  is  safer  to  err 
in  acquitting":  People  v.  Durrant,  116  Cal. 
179,  185,  222;  or  that  "it  is  better  that  a 
hundred  guilty  persons  escape  punishment 
than  that  one  who  is  innocent  be  punished": 
People  V.  Ebanks,  117  Cal.  652,  667;  or  that 
the  defendant  should  be  given  the  benefit  of 
any  doubt  created  by  the  argument  of  coun- 
sel: People  V.  Ammerman,  118  Cal.  23,  29. 
The  defendant  is  entitled  to  the  benefit  of 
any  reasonable  doubt.  He  is  entitled  to 
have  the  jury  instructed  "that  in  determin- 
iui?  whether  or  not  he  was  guilty  beyond  a 
rensonable  doubt,  his  good  reputation  as  to 
traits  involved  in  the  charge,  if  proved, 
should  be  weighed  as  any  other  fact  estab- 
lished, and  that  it  might  be  sufficient  to 
create  a  reasonable  doubt  as  to  his  guilt'*: 
People  V.  Doggett.  62  Cal.  27,  29;  citing 
People  V.  Bell,  49  Cal.  489;  People  v.  Raina, 
45  Cal.  292;  People  v.  Ashe,  44  Cal.  291;  and 
see,  also,  approved  instructions  as  to  good 
character  of  defendant  in  People  v.  Velarde, 
50  Cal.  457,  463;  People  v.  De  la  Cour  Soto, 
63  Cal.  165;  see,  also,  note  to  sec.  1102, 
"Character."  The  hypothesis  contended  for 
by  the  prosecution  must  be  established  to  an 
absolute  moral  certainty,  to  the  entire  ex- 
clusion of  any  rational  probability  of  any 
other  hypothesis  being  true:  People  v.  Mil- 
gate,  5  Cal.  127;  People  v.  Strong,  30  Cal. 
151;  People  v.  Lachanais,  32  Cal.  433;  Peo- 
ple V.  Padillia,  42  Cal.  535;  People  v.  Ashe. 
4i  Cal.  288;  People  v.  Brannon.  47  Cal.  06; 
People  V.  Ah  Sing..  51  Cal.  372;  People  v. 
Kerriok,  52  Cal.  446;  People  v.  Morino,  53 
Cal.  67;  People  v.  Ah  Chung,  54  Cal.  398; 
People  V.  Anthony,  56  Cal.  307;  People  v. 
Tyiarshall,  50  Cal.  386;  People  v.  Ah  Loy,  57 
Cal.  566;  People  v.  Cosset,  03  Cal.  641.  But 


a  failure  to  instruct  the  jury  in  these  words, 
in  the  absence  of  a  request  for  such  instruc- 
tion, is  not  error,  where  the  ordinary  instruc- 
tion as  to  reasonable  doubt  has  been  given: 
People  Y.  Britten,  118  Cal.  409,  411.  But  an 
absolute  ceitainty  of  guilt  in  the  minds  of 
the  jurors  is  not  essential:  People  v.  Smith, 
105  Cal.  676;  People  v.  Hecker.  109  Cal.  451; 
People  V.  Bellamy,  109  Cal.  610;  People  v. 
Ward,  105  Cal.  335.  The  prosecution  must 
establish  the  guilt  of  the  accused  beyond  a 
reasonable  doubt,  independent  of  any 
hypothesis  produced  on  the  part  of  the  de- 
fendant: People  V.  Cove,  59  Cal.  390.  For 
other  examples  of  instructions  on  the  sub- 
ject of  reasonable  doubt,  see  People  v. 
Winters,  93  Cal.  277;  People  v.  DongnU,  92 
Cal.  607;  People  v.  Lee  Sare  Bo,  72  Cal.  623; 
People  V.  Flynn,  73  Cal.  511;  People  v. 
Chun  Heong,  86  Cal.  329;  People  v.  Oohn, 
76  Cal.  386;  People  v.  Perini,  94  Cal.  573; 
People  V.  Douglass,  100  Cal.  1;  People  v. 
Johnson,  104  Cal.  418.  See,  also,  People  v. 
Lynch,  101  Cal.  229;  People  v.  Ross,  115 
Cal.  233;  People  v.  White,  116  Cal.  17;  Peo- 
ple V.  Ebanks,  117  Cal.  652.  667;  People  v. 
Winthrop,  118  Cal.  85,  92;  People  v.  New- 
comer, 118  Cal.  263,  268;  People  v.  Hubert, 
110  Cal.  216,  224;  63  Am.  St.  Rep.  72;  Peo- 
ple V.  Kaiser,  119  Cal.  456,  459. 

Circumstantial  evidence.— When  the  evi- 
dence against  the  accused  is  entirely  cir- 
cumstantial, each  material  fact  going  to 
make  up  the  chain  of  circumstances  must 
be  proved  to  a  moral  certainty,  and  beyond 
all  reasonable  doubt:  People  v^  Phipps,  39 
Cal.  326;  People  v.  Ah  Chung,  54  Cal.  398. 
The  following  instruction,  usually  asked  and 
given  when  the  evidence  is  circumstential, 
need  not  be  given  where  the  evidence  is  all 
direct  and  positive:  '*The  hypothesis  con- 
tended for  by  the  prosecution  must  be  es- 
tablished to  an  absolute  moral  certainty,  to 
the  entire  exclusion  of  any  rational  proba- 
bility of  any  other  hypothesis  being  true, 
or  the  jury  must  find  the  defendant  not 
guilty":  People  v.  Gilbert,  60  Cal.  108,  111. 
In  this  case  the  meaning  of  "hypothesis"  is 
discussed.  See  further,  as  to  circumstantial 
evidence,  note  to  section  1102.  If  a  rea- 
sonable doubt  is  entertained  by  the  jury  up- 
on any  material  fact  in  the  case,  they 
should  be  instructed  to  acquit  the  defend- 
ant: People  V.  Eckert,  19  Cal.  603.  And  it 
is  error  to  charge,  "You  are  not  legally 
bound  to  acquit  him  because  you  may  not 
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be  entirely  satisfied  that  the  defendant,  and 
no  other  person,  committed  the  alleged  of* 
fense":  People  v.  Brown,  56  Cal.  405;  Peo- 
ple y.  Kerrick,  52  Cal.  446.  And  the  con- 
terse  should  be  charged  to  the  jury:  People 
V.  Cheong  Foon  Ark,  61  Cal.  527.  In  order 
to  justify  a  conviction  upon  circumstantial 
evidence,  it  should  be  such  as  to  produce 
nearly  the  same  degree  of  certainty  as  that 
which  arises  from  direct  testimony:  People 
V.  Cronin,  34  Cal.  191;  People  v.  PadllUa, 
42  Cal.  535;  People  v.  Hardisson,  61  Cal. 
378.  The  jury  cannot  convict  a  defendant 
merely  because  they  believe  the  evidence  is 
such  that  A  man  of  prudence  would  act  up- 
on it  in  his  own  affairs  of  the  greatest  im- 
portance, but  they  should  be  fully  con- 
vinced of  the  correctness  of  their  conclu- 
sion of  the  defendant's  guilt:  People  v. 
Brannon,  47  Cal.  06;  People  v.  Ah  Sing,  51 
Cal.  372.  It  is  not  necessary,  however,  that 
the  evidence  should  show  that  the  inno- 
cence of  the  defendant  is  impossible  before 
he  can  be  convicted:  People  v.  Brotherton, 
47  Cal.  388.  Preponderating  proof  is  all 
that  is  necessary  to  prove  a  fact  in  the  de- 
fendant's favor:  People  v.  Milgate,  6  Cal. 
127;  People  v.  Stonecifer,  6  Cal.  406;  Peo- 
ple V.  Coffman,  24  Cal.  230.  That  pre- 
ponderating proof  need  not  be  made  by  the 
defendant,  see  People  v.  Cheong  Foon  Ark, 
61  Cal.  527;  People  v.  Flanagan,  60  Cal.  2; 
44  Am.  Rep.  52.  "It  would  manifestly  be 
shifting  this  burden  [of  proof]  from  the 
prosecution  to  the  defendant  to  require  the 
latter  to  establish    his  defense  by  a    pre- 


ponderance of  evidence,  and  would  deprive 
him  of  the  doctrine  of  reasonable  doubt,  to 
the  benefit  of  which  he  is  justly  and  every- 
where held  entitled.  Where  the  defense  is 
insanity,  an  exception  is  made  to  the  rule 
but  the  present  case  does  not  come  within 
that  exception,  nor  the  reason  on  which  it 
is  based":  People  v.  Marshall,  59  Cal.  386, 
388.  Homicide  is  an  exception  in  regard  to 
requiring  preponderating  proof  on  the  part 
of  the  defendant  in  certain  cases,  and  this 
is  by  virtue  of  section  1105:  Pe«ple  v.  Che- 
ong Foon  Ark,  61  Cal.  527.  See,  also,  Peo- 
ple V.  Gibson,  106  Cal.  458;  People  v.  Neary, 
104  Cal.  373.  It  is  ambiguous  and  might  be 
misleading  to  instruct  the  jury  that  "all  the 
circumstances  should  tend  to  establish  the 
guilt  of  the  defendant,  and  be  inconsistent 
with  any  other  hypothesis,"  since  they 
should  actually  establish  the  defendant's 
guilt:  People  v.  Paulsell,  115  Cal.  6. 

Confused  instructions,  generally.— In 
addition  to  the  citations  above  in  regard  to 
meaningless  instructions,  the  following  gen- 
eral language  upon  confused  instructions  is 
used  in  People  v.  Hurley,  57  Cal.  145: 
"Merely  giving  an  instruction  which  of  it- 
self cannot  convey  a  distinct  idea  of  any 
legal  proposition  may  not  always  be  a' fatal 
error;  but  when  an  instruction  is  confused 
and  uncertain,  or  fails  distinctly  to  lay  down 
the  law,  while  at  the  same  time  it  contains 
hypothetical  suggestions  of  the  defendant's 
guilt,  it  is  manifest  that  its  effects  must  be 
injurious  to  the  rights  of  the  party  on 
trial."    See,  also,  note  to  sec.  1127. 


1097.  Beasonftble  doubt  as  to  degree  convicts  only  of  the  lowest. 

Sec.  1097.  When  it  appears  that  the  defendant  has  committed  a  public 
offense,  and  there  is  reasonable  ground  of  doubt  in  which  of  two  or  more 
degrees  he  is  guilt}^  he  can  be  convicted  of  the  lowest  of  such  degrees  only. 

For  an  instruction  embodying  this  section,    see  People  v.  Newcomer,  118  Cal.  203,  270. 

1098.  Separate  trials. 

Sec.  1098.  When  two  or  more  defendants  are  jointly  charged  with  a  felony, 
any  defendant  requiring  it  must  be  tried  separately.  In  other  cases,  the  de- 
fendants jointly  charged  may  be  tried  separately  or  jointly,  in  the  discretion 
of  the  court.     [Amendment,  approved  April  9,  1880;  Amendments  1880,  22 

(Ban.  ed.  168);  took  effect  immediately.] 

« 

Separate  trials.— A  defendant  in  a  joint 
indictment  has  a  right  to  demand  a  sepa- 
rate trial,  or  to  waive  this  right.    If  tried 


jointly,  they  must  all  unite  in  their  chal- 
lenges, both  peremptory  and  for  cause:  Peo- 


ple V.  McCalla,  8  Cal.  301.  When  a  code- 
fondant  elects  to  be  tried  separately,  he  is 
a  competent  witness  for  the  other  defend- 
ant  charged  with  the  same  offense,  the 
credibility  of    his  testimony    being    left  to 
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the  jury:  People  v.  Labra,  5  Cal.  183;  Peo-  discretion  of  the  court  to  refuse  the  applica- 
ple  T.  Newberry.  20  Cal.  439;  see  People  v.  tion:  People  v.  Alviso,  55  Cal.  230.  De- 
Trim,  39  Cal.  75.  Where  defendants  in  fendants  may  be  informed  against  separate- 
open  court  waived  separate  trial,  but  af-  ly,  although  their  preliminary  examination 
terward,  before  the  jury  were  sworn,  moved  was  joint:  People  v.  Plyer,  121  Cal.  ICC 
fur  separate  trials,  it  was  held  within  the 

1099.  Discharging^  defendant  that  he  may  be  a  witness. 

Sec.  1099.  When  two  or  more  persons  are  included  in  the  same  charge,  the^ 
court  may,  at  any  time  before  the  defendants  have  gone  into  their  defense,  on 
the  application  of  the  district  attorney,  direct  any  defendant  to  be  discharged, 
that  he  may  be  a  witness  for  the  people.  [Amendment,  approved  April  9,  1880; 
Amendments  1880,  22  (Ban.  ed.  168);  took  effect  immediately.] 

State's  evidence,  agreements  to  turn:  acquittal:   Sec.    1101,   post.    Promises  by  a 

See  tlO  Am.  St.    Rep.  767-775,  note;  Com-  committing  magistrate,  with  the  assent  and 

monwealth  v.  St.  John,  173  Mass.  566;  73  concurrence  of  the  district  attorney,   to  a 

Am.  St.  Rep,  321;  State  v.  Guild,  149  Mo.  person  under  arrest,  that  if  he  will  become 

370;  73  Am.  St.  Rep.  395.    This  section  con-  a  witness  for  the  people,  against  other  per- 

templates  the  case  of  a  joint  indictment  of  sons  under  arrest  for  the  same  offense,  h(^ 

two  or  more  persons,  a  joint  trial  under  the  shall  be  acquitted,  furnish  no  grounds  for 

indictment,  and  an  application  by  the  dis-  arresting  a  judgment  against  such  person 

trict    attorney  to    the   court  for    the  dis-  if  he  is  subsequently  indicted  and  convicted 

charge  of  one  of  the  defendants  before  he  of  that  offense,  although,  induced  by  such 

has  gone  into  his  defense.    On  the  happen-  promises,  he  did  so  testify  and  thereby  im- 

ing  of  these  contingencies  the  court  is  an-  plicated  himself:  People  y.  Indian  Peter,  48 

thorized  to  discharge  the  particular  defend-  Cal.  250.    Defendant    in  different  informa- 

ant  from  the  indictment,  that  he  may  be  a  tion  may  be  called:  £z  parte  Rice,  70  CaL 

witness  for  the  people:  People  v.  Bruzo,  24  51. 
Cal.  41.    Such  discharge  is  in  legal  effect  an 

1100.  Same. 

Sec.  1100.  When  two  or  more  persons  are  included  in  the  same  indictment 
or  information,  and  the  court  is  of  opinion  that  in  regard  to  a  particular  de- 
fendant there  is  not  sufficient  evidence  to  put  him  on  his  defense,  it  must  order 
him  to  be  discharged  before  the  evidence  is  closed,  that  he  may  be  a  witness 
for  his  codefendant.  [Amendment,  approved  April  9,  1880;  Amendments  1880, 
22  (Ban.  ed.  168);  took  effect  immediately.] 

Where  persona  are  jointly  indicted,  but  pie  v.  Newberry,  20  Cal.  439.  Discharge  of 
separately  tried,  each  may  be  a  witness  for  defendant:  See  People  v.  Indian  Peter,  48 
the  other:  People  v.  Labra,  5  Cal.  183;  Peo-      Cal.  251. 

1101.  Effect  of  such  discharge. 

Sec.  1101.     The  order  mentioned  in  the  last  two  sections  is  an  acquittal  of  the 
defendant  discharged,  and  is  a  bar  to  another  prosecution  for  the  same  offense. 
Jeopardy:  Sec.  687,  and  note. 

1102.  Rules  of  evidence  in  civil  applicable  to  criminal  cases. 

Sec.  1102.  The  rules  of  evidence  in  civil  actions  are  applicable  also  to  crim- 
inal actions,  except  as  otherwise  provided  in  this  code. 

Admissions  and  confessions.— In  crim-  erally  applied  to  those  matters  of  fact  which 
inal  actions  the  term  "admissions"  is  gen-      do   not  involve  criminal   intent;   while  the 
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term  "confessions"  is  generally  restricted  to 
acknowledgments  of  guilt.  The  rules  of 
evidence  are  in  both  cases  the  same:  1 
Greenleaf  on  Evidence,  sec.  170.  The  ad- 
mission of  a  fact  m  open  court  during  the 
progress  of  a  trial  by  a  defendant's  attor- 
ney, in  his  presence,  and  not  objected  to  by 
him,  is  pretiumed  to  be  with  his  consent,  and 
may  be  read  in  evidence  against  him:  Peo- 
ple V.  Garcia,  25  Cal.  531.  So  admissions 
made  by  the  district  attorney  are  binding 
upon  the  people:  People  v.  Robles,  34  Cal. 
591.  Statements  of  a  party  who  has  been 
robbed,  made  to  a  third  person,  as  to  the  de- 
scription of  the  person  who  robbed  him,  are 
hearsay  and  inadmissible  in  defendant's  be- 
half to  show  that  he  is  not  the  person  thus 
described:  People  v.  McCrea,  32  Cal.  98. 
Neither  are  statements  of  the  injured  party 
of  the  defendant's  innocence  admissible: 
People  V.  McLaughlin,  44  Cal.  435.  Admis- 
sions cannot  be  shoif^m  by  memoranda  made 
at  the  time,  though  the  witness  who  made 
them  says  they  are  correct:  People  v.  El- 
yea,  14  Cal.  144. 

A  confession,  in  criminal  law,  is  a  per- 
son's declaration  of  his  agency  in  a  partic- 
ipation in  a  crime:  People  v.  Strong,  30  Cal. 
151;  People  v.  Parton,  49  Cal.  637;  People 
V.  Velarde,  59  Cal.  457.  An  admission  of  a 
statement  declaratory  of  innocence  is  not  to 
be  rejected  because  evidence  of  guilt  when 
taken  with  other  facts:  People  v.  Velarde, 
59  Cal.  457.  Confessions  or  admissions  of 
the  accused,  if  voluntary,  are  admissible  in 
evidence:  People  v.  Hawes,  98  Cal.  648; 
People  V.  Fredericks,  106  Cal.  554;  People 
V.  Young,  102  Cal.  411.  Testimony  of  wit- 
ness in  criminal  proceedings  is  considered 
voluntary  utless  the  questions  are  objected 
to  and  the  witness  forced  nevertheless  to 
testify.  Voluntary  testimony  given  by  the 
accused  upon  the  trial  of  another  person 
charged  with  the  same  offense  as  defendant 
is  admissible  against  the  latter:  People  v. 
Mitchell,  94  Cal.  550.  To  be  admissible  as 
evidence  against  such  person  it  must  be  vol- 
untary. If  made  through  fear  or  hope  of 
reward  it  cannot,  if  objected  to,  be  used  as 
evidence  against  him:  People  v.  Rodriguez, 
10  Cal.  50;  People  v.  Smith,  15  Cal.  408; 
People  V.  Ah  How,  34  Cal.  218;  People  v. 
Devine,  46  Cal.  45;  People  v.  Soto,  49  Cal. 
67;  People  v.  Barric,  49  Cal.  342;  People  v. 
Yea  ton,  75  Cal.  415.  See,  also.  People  v. 
Goldenson,  76  Cal.  328.    See  a  correct  ex- 


position of  the  law  on  this  subject  in  the  in- 
struction to  the  jury  in  People  v.  Ramirez, 
56  Cal.  533;  38  Am.  Rep.  73.  Such  objec- 
tion must  be  made  at  the  time  the  confes- 
sion is  offered  io  evidence:  People  v.  Rodri- 
guez, 10  Cal.  50;  People  v.  Long,  43  Cal.  44G. 
Whether  admissible  or  not  is  for  the  court 
to  determiue:  People  v.  Ah  How,  34  Cal. 
218;  People  v.  Barric,  49  Cal.  345.  See  Peo- 
ple v.  Mortier,  58  Cal.  262,  where  a  con- 
fession was  held  voluntary  and  properly  ad- 
mitted. If  voluntary  when  made  confes- 
sions are  admissible,  even  if,  on  prior  oc- 
casion, some  promise  of  favor  not  acted  up- 
on, and  which  had  ceased  to  be  operative, 
had  been  made  to  induce  the  accused  to  con- 
fess: People  V.  Jim  Ti,  32  Cal.  60;  see  Peo- 
ple V.  Johnson,  41  Cal.  452.  Admissions  and 
confessions  may  be  implied  from  the  acqui- 
escence of  the  party  in  the  statements  of 
others  made  in  his  presence,  when  the  cir- 
cumstances are  such  as  to  afford  an  oppor- 
tunity to  act  or  speak,  and  would  natural- 
ly call  for  some  action  or  reply  from  men 
similarly  situated:  People  v.  McCrea,  32  Cal. 
100;  People  v.  E-trado,  49  Cal.  171.  Such 
statements  are  only  admissible  against  such 
party  to  the  extent  that  they  are  admitted 
by  him  to  be  correct,  either  by  words  or 
conduct;  and  they  are  inadmissible  unless 
accompanied  with  proof  of  his  statements  or 
conduct  in  response  thereto:  People  v.  Ah 
Yute,  54  Cal.  89.  The  fact  that  defendant's* 
sister  was  also  under  arrest  for  the  commis- 
sion of  the  crime,  and  the  confession  may 
have  been  made  to  free  her  from  suspicion, 
does  not  render  the  confession  involuntary: 
People  V.  Smalling.  94  Cal.  112.  If  another 
witness  and  the  defendant  himself,  when  a 
witness,  testified  to  substantially  the  same 
facts  as  were  recited  in  the  written  confes- 
sion, the  admission  of  the  confession  is  with- 
out prejudice:  People  v.  Smalling,  94  Cal. 
112.  Public  policy  absolutely  requires  the  , 
rejection  of  confessions  obtained  by  means 
of  inducements  held  out  by  persons  in  au- 
thority. Thus  a  confession  by  a  defendant 
who  upon  questioning  the  sheriff  in  regard 
to  the  matter  was  informed  by  him  that  it 
would  be  better  to  make  a  full  disclosure, 
such  confession  is  not  voluntary:  People  v, 
Thompson,  84  Cal.  598.  But  see  People  v. 
Eckman,  72  Cal.  582,  where  the  only  in- 
ducement held  out  was  the  probability  of  a 
shorter  seutonoo;  the  confCFsion  was  held 
voluntary.    Written    statement   of  evidence 
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giveu  by  defendant  before  grand-  jury, 
which  he  has  admitted  to  be  correct,  is  ad- 
missible against  him:  People  v.  Northey,  77 
Cal.  618;  coroner's  jury:  People  v,  Mar- 
tinez, 66  Cal.  278;  testimony  in  civil  case: 
People  V.  Wieger,  100  Cal.  352.  See,  gen- 
erally. People  V.  Le  Roy,  65  Cal.  613;  Peo- 
ple 7.  French,  69  Cal.  169;  People  v.  Zim- 
merman, 65  Cal.  307;  People  v.  Wilson,  66 
Cal.  370;  People  v.  Young,  108  Cal.  8;  Peo- 
ple V.  Mallon,  103  Oal.  513;  People  v.  Ka- 
maunu,  110  Cal.  609.  Confessions,  although 
obtained  by  threats,  are  admissible  if  the 
truth  thereof  is  shown  by  other  evidence: 
People  V.  Ah  Ki,  20  Cal.  177.  The  fact  that 
a  crime  has  been  committed  cannot  be 
proved  by  the  extrajudicial  confessions  or 
statements  of  the  defendant  alone:  People  v. 
Jones,  31  Cal."  505;  People  v.  Thrall,  50  Cal. 
415;  People  v.  Elliott,  90  Cal.  586.  In  a 
prosecution  for  crime  the  declaration  of  an- 
other person  that  he  committed  the  crime  is 
not  admissible.  Proof  of  such  declaration  is 
mere  hearsay  evidence:  People  v.  Hall,  94 
Cal.  595.  See,  also.  People  v.  Mitchell,  94 
Cal.  550.  A  part  of  a  confiession  should 
not  be  admitted  in  evidence  and  the  bal- 
ance rejected:  People  v.  Murphy,  39  Cal. 
57.  Statements  made  by  the  defendant 
while  asleep  are  not  evidence:  People  v. 
Kobinson,  19  Cal.  40.  A  witness  who  has 
a  very  imperfect  knowledge  of  the  lan- 
guage employed  in  the  conversation,  and 
who  did  not  understand  the  whole  of  the 
conversation  in  which  the  supposed  con- 
fession was  made  to  him  by  the  accused,  is 
incompetent  to  testify  as  to  such  confes- 
sion: People  V.  Gelabert,  39  Cal.  663. 

Declarations  of  accused:  Sec  1  Am.  Dec. 
373,   note. 

Declarations  of  decedent  as  evidence 
against  defendant:  See  37  Am.  Rep.  83- 
89,  note. 

Confessions,  admissibility  of:  See 6 Am. 
St.  Rep.  242-251,  note;  46  Am.  Rep.  253- 
200,  note;  57  Am.  Rep.  839-842,  note;  41 
Am.  St.  Rep.  522-524,  note. 

Alibi.  —  Instructions  warning  jury 
» gainst:  See  note,  14  Am.  St.  Rep.  41-44; 
JState  V.  Crowell,  149  Mo.  391;  74  Am.  St. 
Kep.  402.  For  an  instruction  upon  this 
subject  sufficiently  favorable  to  the  ac- 
cused, see  People  v.  0*Neil,  59  Cal.  259. 
The  commission  of  an  offense  implies  the 
presence  of  the  defendant  at  the  nccpssary 
time  and  place:  People  v.  Fong  Ah  Sing,  6-1 


Cal.  253.    Any  evidence  that  goes  to  show 
that  the  defendant  was  not  present  is  al- 
ways   competent.    Evidence    tending  to  es- 
tablish an  alibi,  though    insufficient  of  it- 
self to  establish  that  fact,  is  not  to  be  ex- 
cluded from  the  case:  People  v.  Fong  Ah 
Sing,  64  Cal.  253.    Adducing    it  is  termed 
setting  up  an  alibi:  1  Bishop's  Criminal  Pro- 
cedure, sec.  1001;  Armstrong  v.  People,  70 
N.  Y.  38,  49;  Commonwealth  v.  Choate,  105 
Mass.  451.    See  a  case  of  an  attempted  al- 
ibi. People  V.  Chin  Ah  Hong,  61  Cal.  376. 
It  cannot  be  said,  as  a  matter  of  law,  that 
an  unsuccessful  attempt  to  prove  an  alibi 
is  a  circumstance  of  "great  weight"  against 
the  prisoner:  People  v.  Malaspina,  57  Cal. 
628.     The  setting  up  of  an  alibi  does  not 
change    the    presumptions  and    burden  of 
proof:  Toler  v.  State,  16  Ohio,  583;  Fife  v. 
Commonwealth,    29    Pa.  St.  429;    State  v. 
Josey,  64  N.  C.  56.    In   a   prosecution  for 
murder,  the  defense  of  an  alibi  being  ex- 
trinsic, and  not  arising  out  of  the  res  ges- 
tae, must  be  proved  by  a  preponderance  of 
evidence:  People  v.  Lee  Sare  Bo,  72  Cal. 
623.    A  defendant  for  the  purpose  of  prov- 
ing an  alibi  may  testify  as  to  various  acts 
which  he  claims  to  have  done  at  and  about 
the  time  of  the  alleged  offense,  but  cannot 
give  the  particulars    of  conversations    had 
between  himself  and  others:  People  v.  Kalk- 
man,  72  Cal.  212.    See,  generally.  People  v. 
Carroll,  92  Cal.  568;  People  v.  Mitchell,  94 
Cal.  550;  People  v.  Lee  Chuck,  78  Cal.  317. 
And  although  a  person  who  relies  upon  this 
as  a  defense  roust  prove  it  the  same  as  any 
other  fact,  yet  if,  on  account  of  the  alibi,  the 
jury  are    not  satisfied  beyond    a  reasonable 
doubt  of  the    defendant's  guilt,  they  must 
acquit  him:  State  v.  Cameron,  40  Vt.  555; 
French  v.  State,  12  Ind.  170;  Gibbs  v.  State, 
1  Tex.  App.   12;  Otmer  v.  People,   76  Bl. 
149;  People  v.  Levine,  So  Cal.  39;  People  v. 
Chung  Heong,  86  Cal.  329;  People  v.  Tarm 
Poi,  86  Cal.  225;  People  v.  Lattimore,  86 
Cal.  403;    People    v.  Nelson,  85    Cal.  421. 
The  proof  of  the  absence  of  the  defendant 
when  the  crime  was  committed  should  cov- 
er the  whole  time  when  his  presence  was 
required:  West  v.  State,  48  Ind.  483;  Brice- 
land    V.    Commonwealth,    47    Pa.    St.  4C3. 
But  evidence  that  does  not  cover  the  whole 
time  will  not  for  that  reason  be  rejected: 
Kaufman  v.  State,  48  Ind.  483.    Any  com- 
petent evidence  to  disprove  an  alibi  is  ad- 
missible: Brown  v.  People,  17  Mich.  429;  97 
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Am.  Dec.  105;  Commonwealth  T.  WilliamB, 
10.J  Mass.  62.  The  defendant's  admissions 
4ire  admissible  for  such  purpose:  Rex  v.  Fin- 
don,  5  Car.  &  P.  132.  "Proving  an  alibi" 
ia  the  title  of  an  article  reviewing  many 
cases  in  6  Crim.  Law  Mag.  655. 

Best  evidence:  See  ''Impeachment  of 
AVitnesses/'  post,  note;  sec.  1321,  note. 

BurglariouB  tools  as  evidence.— Such 
tools,  when  found  in  the  defendant's  posses- 
sion soon  after  the  commission  of  the  of- 
fense, may  be  offered  in  evidence  by  the 
proijecution  whenever  they  constitute  a  link 
in  the  chain  of  circumstances  which  tend 
to  connect  the  defendant  with  the  particu- 
lar bnrplary  charged  in  the  indictment.  Be- 
fore, however,  such  tools  are  admissible  in 
evidence,  it  must  be  shown  that  the  burglary 
charged  was  in  fact  committed,  and  that 
it  was  committed  with  the  aid  of  buglari- 
ovLs  tools  like  those  proposed  to  be  shown 
in  evidence,  and  that  the  defendant  was  in 
the  vicinity  at  or  about  the  time  the  offense 
was  committed:  People  v.  Winters,  29  Ual. 
■658. 

Character.— Charge  as  to  defendant's 
■character,  when  not  impeached,  to  be  con- 
sidered of  ordinary  fairness,  and  to  be  tak- 
«n  into  consideration  in  determining  his 
guilt,  properly  not  given,  because  his  char- 
acter was  not  in  evidence:  People  v.  John- 
son, 61  Cal.  142.  That  defendant's  good 
character  may  be  used  to  create  a  reasoh- 
able  doubt  of  his  guilt,  see  People  v.  Ve- 
larde, 59  Cal.  547;  People  v.  Doggett,  62 
Cal.  27,  and  cases  cited;  People  v.  De  la 
Cour  Soto,  63  Cal.  165;  People  v.  Smith,  69 
Cal.  601,  607.  Character  of  defendant,  evi- 
dence of  general:  See  50  Am.  Rep.  98,  99, 
note. 

Corpus  delicti:  Sec.  187,  note;  People  v. 
Pasiuo,  98  Cal.  230. 

Circumstantial  evidence.  —  Where  a 
criminal  charge  is  to  be  proved  by  circum- 
stantial evidence,  the  proof  must  be  con- 
sistent with  the  prisoner's  guilt,  and  incon- 
sistent with  every  other  rational  conclusion: 
People  V.  Shuler.  28  Cal.  490;  People  v. 
Strong,  30  Cal.  151;  People  v.  Anthony,  56 
Cal.  397,  399,  containing  an  instruction  lay- 
ing down  the  rule  correctly  as  to  circum- 
stantial evidence;  followed  in  People  v. 
Davis,  64  Cal.  440.  So,  also.  People  v.  Ra- 
mirez, 56  Cal.  533,  538;  38  Am.  Rep.  73; 
and  People  v.  Morrow,  60  Cal.  142,  where 
the  subject  is  considered    at  some  length. 


The  circumstances  proved  must  all  concur 
to  show  that  the  defendant  committed  the 
crime,  and  must  exclude  to  a  moral  cer- 
tainty every  other  hypothesis  but  the  sin- 
gle one  of  guilt:  People  v.  Dick,  32  Cal. 
213:  People  v.  Nelson,  85  Cal.  421.  "Where 
the  evidence  is  entirely  circumstantial,  yet 
is  not  only  consistent  with  the  guilt  of  the 
defendant,  but  inconsistent  with  any  other 
r.itlonal  conclusion,  the  law  makes  it  the 
duty  of  the  jury  to  convict,  notwithstand- 
ing such  evidence  may  not  be  as  satisfactory 
to  their  minds  as  the  direct  testimony  of 
credible  witnesses  would  have  been":  Peo- 
ple V.  Cronin,  34  Cal.  202.  There  is  nothing 
in  the  nature  of  circumstantial  evidence 
JJiat  renders  it  less  reliable  than  other 
classes  of  evidence:  People  v.  Urquidas,  96 
Cul.  239.  It  is  sufficient  if  such  evidence 
produces  nearly  the  same  degree  of  certain- 
ty as  that  which  arises  from  direct  testi- 
mony: People  V.  Cronin,  34  Cal.  202;  Peo- 
ple V.  I^adillia,  42  Cal.  535;  People  v.  Eck- 
man,  72  Cal.  582.  See  People  v.  Sansome, 
84  Cal.  449.  A  defendant  may  be  con- 
victed of  circumstantial  evidence  where  the 
circumstances,  taken  together,  are  sufficient 
to  stamp  the  defendant  as  the  perpetrator 
of  the  murder.  But  if  the  jury  have  a  rea- 
sonable doubt  upon  any  single  essential 
fact  relied  upon  to  complete  the  chain  of 
circumstances,  they  cannot  convict  the  de- 
fendant as  long  as  they  entertain  such 
doubt:  People  v.  Smith,  106  Cal.  73.  When 
independent  facts  and  circumstances  are 
relied  upon  to  identify  the  accused  as  the 
person  committing  the  offense  charged,  and 
taken  together  are  regarded  as  a  sufficient 
basis  for  a  presumption  of  his  guilt  to  a 
moral  certainty,,  or  beyond  a  reasonable 
doubt,  each  material  independent  fact  or 
circumstance  necessary  to  complete  such 
chain  or  series  of  independent  facts,  tend- 
ing to  establish  a  presumption  of  guilt, 
should  be  established  to  the  same  degree  of 
certainty  as  the  main  fact  which  these  in- 
dependent circumstances,  taken  together, 
tend  to  establish;  that  is,  each  essential  in- 
dependent fact    in  the     chain  or    series  of 

facts  relied  upon  to  establish  the  main  fact 
must  be  established  to  a  moral  certainty,  or 
beyond  a  reasonable  doubt:  People  v. 
Phipps,  39  Cal.  326,  333;  People  v.  Ah 
Chung,  54  Cal.  398.  It  is  unnecessary  to 
justify  an  inference  of.  guilt  from  circum- 
stantial evidence,  that  the  existence  of  the 
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inculpatory  facts  should  be  absolutely  in- 
compatible with  the  innocence  of  the  ac- 
cused, and  incapable  of  explanation  upon 
any  other  reasonable  hypothesis  than  that 
of  the  defendant's  guilt:  People  v.  Murray, 
41  Cal.  66.  Where  the  circumstances 
proved  leave  a  reasonable  doubt  as  to  one 
of  the  facts  essential  to  establish  guilt,  the 
jury  should  acquit:  People  v.  Anthony,  66 
Cal.  397. 

As  to  the  admissibility  of  circumstances 
tending  to  connect  the  defendant  with  the 
crime,  see  People  v.  Rolfe,  61  Cal.  542;  Peo- 
ple V.  Ebanks,  117  Cal.  652,  663. 

Heading  cases  of  circumstantial  evidence 
to  the  jury,  and  correct  charge  of  the  court 
not  to  attach  too  much  importance  to  them^ 
See  People  v.  Ah  Fook,  64  Cal.  380. 

See  People  v.  Malaspina,  57  Cal.  628, 
where  the  court  erred  in  not  permitting  the 
accused  to  explain  why  he  carried  a  pistol. 

Circumstantial  evidence,  rules  respect- 
ing: See  62  Am.  Dec.  179-188,  note;  48  Am. 
St.  Rep.  574,  note. 

Conversations.  —  Evidence  of  conversa- 
tions admitted  in  the  following  cases:  Peo- 
ple V.  Madden,  76  Cal.  521;  People  v.  Young, 
108  Cal.  8;  and  excluded  in  People  v.  Mc- 
Namara,  94  Cal.  500;  People  v.  Shattuck, 
100  Cal.  673. 

Corporate  existence:  Sec.  1107,  note. 

Depositions  as  evidence:  Sees.  869,  note, 
1345,  note,  1362,  note. 

Dinin^enness:  Sec.  22,  note. 

Dying  declarations.— The  admission  of 
dying  declarations  in  evidence  in  cases  of 
homicide  constitute  one  of  the  principal  ex- 
ceptions to  the  general  rule  rejecting  hear- 
say evidence.  They  are  admitted  in  cvi- 
deuce  from  necessity,  and  because  the  per- 
sons whose  declarations  are  thus  admitted 
are  considered  as  standing  in  the  same  sit- 
uation as  if  they  were  sworn,  the  danger 
of  impending  death  being  equivalent  to  the 
sanction  of  an  oath:  1  Greenleaf  on  Evi- 
dence, sec.  157;  People  v.  Glenn,  10  Cal.  32; 
People  V.  Lawrence,  21  Cal.  368.  Dying 
declarations  are  admissible  in  evidence  only 
where  the  death  of  the  deceased  is  the  sub- 
ject of  the  trial  and  the  circumstances  of 
the  death  are  the  subject  of  the  declaration: 
People  V.  Hall,  94  Cal.  595.  It  is  sufficient 
for  deceased's  sense  of  impending  death  to 
be  proved  by  but  one  witness;  the  others 
may  confine  their  testimony  to  the  declara- 
tions: People  V.  Garcia,  63  Cal.  10.    Before 


such  declarations  are  admitted  in  evidence^ 
it  should  appear,  that  the  declarant  was  at 
the  point  of  death;  that  he  was  conscious 
of  approaching  dissolution,  and  had  lost  all 
hope  of  a  recovery,  and  that  he  made 
the  declaration  under  the  full  belief  that 
he  was  about  to  die:  People  v.  Lee,  17  Cal. 
76;  People  v.  Ybarra,  17  Cal.  166;  People 
V.  Sanchez,  24  Cal.  17;  People  v.  Vernon, 

35  Cal.  49;  95  Am.  Dec.  49;  People  v.  Ah 
Dat,  49  Cal.  652;  People  v.  Ah  Len,  98  Cal. 
133;  People  v.  Ramirez,  73  Cal.  403;  People 
V.  Hawes,  98  Cal.  648;  People  v.  Lee  Sare 
Bo,  72  Cal.  623.  As  to  what  amounts  to 
a  belief  of  impending  death,  see,  in  addi- 
tion to  the  above  cases.  People  v,  Samario, 
84  Cal.  484;  People  v.  Bemmerly,  87  Cal. 
117;  People  v.  Brady,  72  Cal.  400.  Dying 
declarations  must  relate  to  act  of  killing  or 
to  circumstances  immediately  attending  it 
and  forming  part  of  the  res  gestae:  People 
V.  Ah  Sing,  70  Cal.  8.  They  are  admissible 
only  as  to  those  things  to  which  the  deceased 
would  have  been  competent  to  testify  if 
sworn  as  a  witness  in  the  case:  People  v. 
Wasson,  65  Cal.  538;  People  v.  Xjanagaii, 
81  Cal.  142.  A  written  statement  of  the 
circumstances  attending  the  shooting  signed 
and  verified  by  the  affidavit  of  the  de- 
ceased, at  a  time  when  he  was  not  im- 
pressed with  a  sense  of  impending  death, 
but  which  was  reaffirmed  as  a  true  and  cor- 
rect account  of  the  facts  after  knowledge 
of  impending  death,  is  properly  received  as 
a  dying  declarution:  People  v.  Crews,  102 
Cal.  174.  If  it  appears  that  the  deceased 
had  any  expectation  or  hope  of  recovery* 
however  slight  it  may  have  been,  and 
though  death  actually  ensued  within  an 
hour  afterward,  the  declarations  are  not 
admissible:  People  v.  Ilodgdon,  55  Cal.  72; 

36  Am.  Rep.  30.  Where  a  dying  declaration 
has  been  introduced  in  evidence  by  the 
prosecution,  the  defendant  is  entitled  to 
prove  other  statements  made  by  the  de- 
ceased, contradicting  his  dying  declarations: 
People  V.  Lawrence,  21  Cal.  368.  The  fact 
that  a  written  statement  of  the  declarations 
made  by  the  deceased,  in  extremis,  was  at 
the  time  verified  by  him,  and  introduced 
in  evidence  at  the  trial  of  the  party  there- 
by accused  of  the  murder,  furnishes  no  ob- 
jection to  the  introduction  of  oral  evidence 
of  the  same  or  similar  dying  declarations  of 
deceased:  People  v.  Vernon,  35  Cal.  49;  95 
Am.  Dec.  49.    The  rule  that  no  person  is. 
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incompetent  to  be  a  witness*  In  this  state 
on  account  of  his  opinions  on  matters  of  re- 
ligious belief  applies  to  dying  declarations: 
People  V.  Sauford,  43  Cal.  29;  People  v. 
Chin  Mook  Sow,  51  Cal.  597.  Statements 
of  the  deceased  concerning  the  circum- 
stances attending  the  difficulty  in  which  he 
was  wounded,  made  after  be  was  wounded, 
but  at  a  time  when  he  did  not  expect  to 
-die,  are  not  admissible  on  defendant's  be- 
half: People  V.  McLaughlin,  44  Cal.  435; 
People  T.  McCauley,  45  Cal.  146;  and  see 
"Res  Gestae,"  infra,  and  People  v.  Fong 
Ah  Sing,  64  Cal.  253.  See,  generally,  Peo- 
ple V.  McCrea,  32  Cal.  98,  and  People  v. 
Taylor,  59  Cal.  610.  This  last  decision  con- 
tains an  elaborate  review  of  the  law  on 
this  subject  by  Judge  Thornton,  and  is  fol- 
lowed in  People  v.  Gray,  61  Cal.  164,  175; 

44  Am.  Rep.  549. 

Dying  declarations,  what  admissible  as: 
See  34  Am.  Rep.  479-482,  note. 

Evidence  In  criminal  actions.— The  gen- 
eral rules  of  evidence  are  the  same  in  both 
criminal  and  civil  cases:  People  v.  Murphy, 

45  Cal.  137.  The  prosecution,  on  a  second 
trial  for  a  crime,  may  prove  what  a  wit- 

• 

ness,  since  deceased,  testified  to  upon  a  for- 
mer trial:  People  v.  Murphy,  45  Cal.  137; 
1  Greenleaf  on  Evidence,  sec.  163.  See,  as 
to  what  evidence  is  required  to  convict  in 
criminal  cases,  sec.  1096,  note.  As  to  the 
proof  of  particular  crimes,  see  the  sections 
defining  such  crimes;  and  see  "Witnesses," 
infra.  That  party  cannot  move  to  strike 
ojit  evidence  which  he  did  not  object  to 
when  offered,  see  People  v.  Rolfe,  61  Cal. 
542. 

Otherwise  provided:  See  sec.  686,  in  re- 
gard to  being  confronted  with  witnesses; 
People  V.  Chung  Ah  Chue,  57  Cal.  567;  see 
sec.  1323;  defendant  cannot  be  made  a  wit- 
ness against  himself:  People  v.  Johnson,  57 
Cal.  571. 

Evidence  in  civil  cases:  Code  Civ.  Proc, 
part  IV. 

Experts:  People  v.  Hawes,  98  Cal.  648; 
People  V.  Gark,  84  Cal.  573;  People  v.  Lem- 
perle,  94  Cal.  45;  People  v.  Smith,  93  Cal. 
445;  People  v.  Mitchell.  94  Cal.  445;  People 
V.  Smith.  106  Cal.  73;  People  v.  Gibson, 
106  Cal.  458.. 

Experiments  as  evidence:  See  53  Am. 
St.  Rep.  383,  384,  note. 

Flight  as  evidence  of  guilt.— The  flight 
of  a  person  suspected  of  a  crime  is  a  cir- 


cumstance to  be  weighed  by  the  jury  as 
tending  in  some  degree  to  prove  a  conscious- 
ness of  guilt,  and  is  entitled  to  more  or  less 
weight,  according  to  the  circumstances  of 
the  particular  case.  Such  evidence  is  re- 
ceived, not  as  part  of  the  res  gestae  of 
the  criminal  act  Itself,  but  as  indicative  of 
a  guilty  mind:  People  v.  Stanley,  47  Cnl. 
114;  17  Am.  Rep.  401;  People  v.  Collins,  48 
Cal.  277;  People  v,  Wong  Ah  Ngow,  54  Cal. 
151;  35  Am.  Rep.  69;  People  v.  XTelsh,  C4 
Cal.  167;  People  v.  Mayes,  66  Cal.  597;  56 
Am.  Rep.  126;  People  v.  Fine,  77  Cal.  147; 
People  V.  Giancoli,  74  Cal.  642;  People  v. 
Bushton,  80  Cal.  160;  People  v.  Forsythe, 
65  Cal.  101.  But  see  People  v.  Choy  Ah 
Sing,  84  Cal.  276.  Where  the  testimony  of 
prosecution  does  not  tend  to  show  a  guilty 
flight  and  the  prosecution  makes  no  claim 
that  there  was  one,  defendant  cannot  give 
evidence  to  account  for  his  rapidly  riding 
off  from  the  place  of  the  homicide:  People 
v.  Clark,  84  Cal.  573.  This  rule  extends 
only  to  the  person  fleeing,  and  not  to  a  case 
where  a  conspiracy  to  commit  a  crime  has 
been  entered  into  between  two  or  more, 
and  the  flight  of  a  coconspirator  is  sought 
to  be  proved  against  another  on  his  separ- 
ate trial:  People  v.  Stanley,  47  Cal.  114;  17 
Am.  Rep.  401.  Where  four  men  jointly 
commit  a  robbery,  evidence  of  the  flight  of 
one,  on  the  separate  trial  of  another  who 
did  not  flee,  is  admissible  to  show  that  af- 
ter his  arrest  he  had  an  opportunity  to 
throw  away  the  money  stolen:  People  v. 
Collins,  48  Cal.  277.  So  if  a  person  when 
arrested  on  a  charge  of  larceny,  and  after 
being  informed  of  the  cause  of  his  arrest, 
escapes,  or  attempts  to  escape,  it  is  a  cir- 
cumstance that  the  jury  may  consider  in 
determining  his  guilt  or  innocence:  People 
V.  Strong,  46  Cal.  302.  It  does  not,  how- 
ever, raise  a  strong  presumption  of  the  de- 
fendant's guilt:  State  v.  Arthur,  21  Iowa, 
430. 

Hearsay  evidence:  See  "Admissions  and 
Confessions,"  ante,  note;  and  "Dying  Dec- 
larations,** ante,  note. 

Identity  of  defendant  is  for  the  jury: 
People  V.  Williams,  59  Cal.  674;  People  v. 
Rolfe,  61  Cal.  540.  Compelling  prisoner  to 
stand  up  for  identification  before  the  jury 
by  a  witness  who  has  already  referred  to 
him  as  "this  young  man"  is  proper,  and 
dfM^s  not  compel  the  prisoner  to  become  a 
witness  against  himself:  People  v.  Golden- 
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son,  76  Cal.  328.  The  identity  of  the  ac- 
cused must  be  established  to  an  absolute 
moral  certainty:  People  ▼.  Nelson,  85  Cal. 
421.  Identity  of  a  person  is  prima  facie 
presumed  from  identity  of  name:  People  t. 
Riley,  75  Cal.  98.  Cross-examination  of  wit- 
ness concerning  defendant's  apparel:  People 
V.  Turner,  «118  Cal.  324. 

Insanity,  evidence  of:  Sec.  26,  subd.  3, 
note. 

Instructions:  See  in  note  to  sec.  1096; 
also  various  instructions  approved  or  disap- 
proved under  the  subject  to  which  they  re- 
late. When  the  law  is  correctly  stated  to 
the  jury,  it  is  not  necessary  to  give  an  ex- 
position of  its  reasons:  People  v.  Ramirez, 
56  Cal.  533;  38  Am.  Rep.  73. 

Intent. — The  animus  with  which  an  act 
was  done  is  what  constitutes  its  criminal- 


tent  shown  to  commit  a  crime  upon  the  per- 
son charged,  as  where  a  man  shoots  at  on» 
perRon  and  kills  another:  People  v.  Keefer^ 
18  Cal.  637. 

Locus  delicti:  Sec.  777,  note.  Necessity 
of  proving:  People  v.  Tarpey,  59  Cal.  371; 
People  V.  Beavans,  52  Cal.  470;  People  v. 
Aleck,  61  Cal.  137.  For  what  constitutes 
proof  of  locus  delicti,  see  People  v.  Tipton, 
73  Cal.  .405;  People  v.  Loui  Tung,  90  Cal. 
377;  People  v.  McGregar,  88  Cal-  140;  Peo- 
ple V.  Etting,  99  Cal.  577;  People  v.  Kam- 
aunu,  110  Cal.  609. 

Malice:  Sees.  187,  note,  188,  note;  People 
V.  Eaten,  63  Cal.  421. 

Other  offenses. — Evidence  of  the  com- 
mission of  other  offenses  is  generally  inad- 
missible unless  it  forms  part  of  the  res 
gestae:  People  v.  Cunningham,  66  Cal.  668: 


ity.    There  must  be  a  union  or  joint  opera-  ,  People  v.  Stewart,  85  Cal.  174;    People  v. 


tion  of  act  and  intent  to  constitute  a  crime: 
Sec.  20,  note.  Such  intent  may  be  proved 
either  by  evidence,  direct  or  indirect,  tend- 
in?  to  estaUish  the  fact,  or  by  inference  of 
law  from  other  facts  proved:  3  Greenleaf 
on  Evidence,  sec.  13;  People  v.  Pool,  27  Cftl. 
576.  So,  whenever  it  is  important  to  deter- 
mine the  character  of  an  act  perpetrated, 
and  to  ascertain  the  intent  of  the  accused, 
the  existence  of  any  motive  likely  to  insti- 
gate him  to  the  commission  of  the  crime  may 
be  proved,  and  is  relevant  and  competent 
for  the  purpose  of  fixing  or  tending  to  fix 
the  crime  upon  him:  1  Starkie  on  Evidence, 
sees.  13,  14.  When  the  act  is  proved  to 
have  been  done  by  the  accused,  if  it  be  an 
act  in  itself  unlawful,  the  law  in  the  first 
instance  presumes  it  to  have  been  intended, 
and  the  proof  of  justification  or  excuse  lies 
on  the  defendant  to  overcome  this  legal  and 
natural  presumption:  3  Greenleaf  on  Evi- 
dence, sees.  13,  14,  18;  People  v.  Harris,  29 
Cal.  681;  York's  Case,  9  Met.  103;  People 
V.  Bushton,  80  Cal.  IGO.  So  every  sane  man 
is  presumed  to  .intend  the  consequences  of 
his  own  acts,  and  when  he  commits  an  un- 
lawful act,  it  is  presumed  to  be  done  with 
an  unlawful  intent:  People  v.  Kennedy,  55 
Cal.  201.  The  presumption  of  intent  is  re- 
butted when  a  reasonable  doubt  of  defend- 
ant's guilt  is  raised:  People  v.  Ah  Gee  Yung, 
86  Cal.  184.  Such  intent  is  generally  a 
question  of  fact  for  the  jury:  People  v. 
Soto,  53  Cal.  415;  People  v.  Swalm,  80  Cal. 
4i\:  13  Am.  St.  Rep.  96.  In  some  cases, 
however,  there  need  not  be  a  specific  in- 


O'Brieu,  96  Cal.  171;  People  v.  Scott,  74 
Cal.  94;  People  v.  Lane,  100  Oal.  379;  Peo- 
ple V.  McNutt,  64  Cal.  116;  People  v. 
Tucker,  104  CaJ.  440;  People  v.  Thomas, 
110  Cal.  41.  But  whenever  the  case  is  such 
that  proof  of  one  crime  tends  to  prove  any 
fact  material  in  the  trial  of  another,  proof 
of  the  former  crime  is  admissible:  People 
V.  Walters,  98  Cal.  138;  People  v.  McGilver, 
67  Cal.  55;  People  v.  Cunningham,  66  Cal. 
668;  People  v.  Patterson,  102  Cal.  239;  Peo- 
ple V.  Lane,  101  Cal.  513;  People  v.  Smith, 
106  Cal.  73;  People  v.  Ebanks,  117  Cal. 
652,  663. 

Evidence  of  other  crimes,  when  admis- 
sible: See  44  Am  Rep.  299-308,  note. 

Possession  of  stolen  property.— The 
mere  possession  of  property  recently  sttlen 
is  not,  of  itself,  sufficient  evidence  upon 
which  to  convict  the  possessor  of  the  theft. 
It  is  a  circumstance  tending  to  show  guilt, 
but  not  of  itself  sufficient  to  warrant  a 
conviction:  People  v.  Levison,  16  CnL  98; 
76  Am.  Dec.  505;  People  v.  Chambers,  18 
Cal.  382;  People  v.  Ah  Ki,  20  Cal.  177; 
People  V.  Kelly,  28  Cal.  424;  People  v.  Ro- 
dundo,  44  Cal.  538;  People  v.  Gill,  45  Cal. 
285;  People  v.  Noregea,  48  Cal.  123;  People 
V.  Ah  Sing,  59  Cal.  400;  People  v.  Qough, 
59  Cal.  438;  People  v.  Velarde,  59  Cal.  457, 
463.  In  these  last  two  cases  instructions 
taken  from  the  case  of  People  v.  Gill,  45 
Cal.  285,  were  approved  of.  For  a  con- 
fused instruction  upon  the  subject,  see  Peo- 
ple V.  Hurley,  57  Cal.  145.  So  if  a  person 
is    indicted    for    breaking    and    entering  a 
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house  with  Intent  to  steal  soods  therein, 
the  mere  possession  of  such  goods,  shortly 
after  the  alleged  breaking,  although  a  cir- 
cumstance to  be  considered  in  determining 
his  guilt,  is  not  sufficient  to  convict:  People 
V.  Beaver,  49  Cal.  57.  An  instruction,  how- 
ever, that  the  possession  of  stolen  property, 
supported  by  other  evidence  tending  to  show 
guilt,  is  a  strong  circumstance  tending  to 
show  guilt,  is  not  erroneous  by  reason  of 
the  use  of  the  word  "strong":  People  v.  Ah 
Sing,  59  Cal.  400,  People  v.  Titherington, 
59  Cal.  598.  To  justify  the  inference  of 
guilt  from  the  possession  of  the  fruits  of 
crime,  it  is  important  that  it  be  a  recent 
possession,  or  »o  soon  after  the  commission 
of  the  crime  as  to  be  at  first  view  not  per- 
fectly consistent  with  innocence:  3  Green- 
leaf  on  Evidence,  sec.  33;  People  v.  Swin- 
ford,  57  Cal.  86.  So  to  raise  such  presump- 
tion it  is  necessary  that  the  stolen  property 
should  be  found  in  the  exclusive  possession 
of  the  prisoner.  A  constructive  possession 
is  insufficient:  3  Greenleaf  on  Evidence,  sec. 
33.  And  to  justify  the  inference  of  defend- 
ant's guilt  from  possession,  it  must  also  ap- 
pear *'that  the  possession  was  personal,  and 
that  it  involved  a  distinct  and  conscious  as- 
sertion of  possession  by  him.  And  even  then 
such  possession  may  be  explained":  People 
V.  Hurley,  GO  Cal.  74;  44  Am.  Rep.  55.  In 
this  case  the  question  of  possession  as  evi- 
dence is  carefully  discussed. 

PresumptioxiB  in  criminal  cases:  See  an 
excellent  article  by  Wharton,  in  Criminal 
Law  Magazine,  1;  also  statement  of  rules 
by  Lawson,  in  4  Criminal  Law  Magazine, 
643.  845. 

Bes  gestae.— Declarations  and  circum- 
stances which  are  contemporaneous  with  the 
main  fact  under  consideration,  and  which 
arc  so  connected  with  it  as  to  illustrate  its 
character,  are  not  regarded  as  hearsay,  but 
they  are  admissible  as  original  evidence. 
**Tbe  distinguishing  feature  of  declarations 
of  this  class  is  that  they  should  be  the  nec- 
essary incidents  of  the  litigated  act;  neces- 
sary in  this  sense,  that  they  are  part  of 
the  immediate  concomitants  or  conditions  of 
such  act,  and  are  not  produced  by  the  cal- 
culated policy  of  the  actors.  They  need  not 
be  coincident  as  to  time,  if  they  are  gener- 
ated by  an  excited  feeling  which  extends 
without  break  or  let-down  from  the  mo- 
ment of  the  event  they  illustrate.  In  other 
words,  they  must  stand  in  immediate  causal 


relation  to  the  act,  and  become  part  eitlier 
of  the  action  immediately  producing  it,  or 
of  action  which  it  immediately  produces. 
Incidents  that  are  thus  immediately  and  un- 
consciously associated  with  an  act,  whether 
such  incidents  are  doings  or  declarations, 
become  in  this  way  evidence  of  the  char- 
acter of  the  act":  Wharton's  Criminal  Evi- 
dence, sec.  263;  see  Chief  Justice  Cock- 
burn's  definition  of  res  gestae,  given  in  note 
to  the  section  just  cited.  Under  this  rule, 
declarations  of  the  deceased  concerning  the 
circumstances  attending  the  receipt  of  his 
fatal  wound,  made  at  a  time  immediately 
subsequent  to  the  infliction  of  the  wound, 
and  so  soon  as  to  preclude  the  idea  of  de- 
liberate design,  are  to  be  regarded  as  con- 
temporaneous, and  therefore  admissible: 
People  V.  Vernon,  35  Cal.  49.  So  where, 
on  the  trial  of  a  person  charged  with  an  as- 
sault with  intent  to  commit  murder,  evi- 
dence has  been  introduced  tending  to  show 
that  defendant  was  first  assaulted  by  the 
injured  party,  and  several  other  persons,  the 
statements  of  the  latter  at  the  time  of  the 
assault,  illustrative  of  its  object  and  the 
motive  prompting  it,  are  admissiUe  as  part 
of  the  res  gestae:  People  v.  Roach,  17  Cal. 
297;  see,  also.  People  v.  Arnold,  15  Cal. 
477.  So  declarations  of  a  person  who  has 
been  mortally  wounded  are  admissible  as 
evidence  if  part  of  the  res  gestae,  although 
not  made  with  a  sense  of  impending  disso- 
lution: Commonwealth  v.  McPike,  3  Cush. 
181;  50  Am.  Dec.  727;  Commonwealth  v. 
Hackett,  2  Allen,  136;  State  v.  Porter,  34 
Iowa,  131;  Jackson  v.  State,  52  Ala.  305. 
But  such  is  not  the  case  when  they  relate 
to  anything  beyond  the  corpus  delicti: 
Wharton's  Criminal  Evidence,  sec.  290;  see 
Denton  v.  State,  1  Swan,  279;  Donnelly  v. 
State,  26  N.  J.  L.  463,  601;  Jackson  v. 
State,  52  Ala.  305;  Crookham  v.  State,  5 
W.  Ya.  510.  Declarations  of  the  deceased 
at  the  time  he  was  shot  are  admissible:  Peo- 
ple V.  Brown,  59  Cal.  350,  353;  People  v. 
Wong  Ah  Foo,  69  Cal.  180.  But  see  People 
V.  Wong  Ark,  96  Cal.  125;  and  so  were 
declarations  after  deceased's  poisoning,  as 
to  his  l)elief  in  the  cause  of  his  death:  Peo- 
ple V.  Taylor,  59  Cal.  640.  Statements  of 
the  deceased  concerning  the  difficulty  in 
which  he  was  wounded,  made  some  time  af- 
ter he  was  wounded,  but  at  a  time  he  did 
not  expect  to  die,  are  not  admissible  on  de- 
fendant's behalf:  People  v.  McLaughlin,  44 
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Cal.  435;  People  v.  McCauley,  45  Cal.  146; 
People  V.  Ah  Lee,  60  Cal.  85,  discussing  the 
point  fully.  The  declarations  are  not  re- 
quired to  be  precisely  concurrent,  in  point 
of  time,  with  the  principal  fact,  if  they 
spring  out  of  the  principal  transaction,  if 
they  tend  to  explain  it,  are  voluntary  and 
spontaneous,  and  are  made  at  a  time  so 
near  it  as  to  preclude  the  idea  of  deliber- 
ate design:  People  v.  Vernon,  35  Cal.  61; 
1  Greenleaf  on  Evidence,  sec.  108;  Mitchum 
V.  State  of  Georgia,  11  Ga.  015;  Common- 
wealth V.  McPike,  3  Cush.  181;  50  Am. 
Dec.  727.  They  must  be  contemporaneous 
with  the  act  to  which  they  are  intended  to 
give  character:  Aguirre  v.  Alexander,  58 
Cal.  21:  Emeric  v.  Alvarado,  64  Cal.  529. 
Declarations  of  the  deceased,  in  a  prosecu- 
tion for  manslaughter,  made  before  the 
meeting  with  the  accused,  to  the  effect  that 
he  did  not  intend  to  assault  accused,  are 
not  admissible:  People  v.  Carlton,  57  Cal. 
83;  40  Am.  Rep.  112;  nor  his  declarations 
made  half  an  hour  after  the  shooting,  as  to 
what  he  intended  to  do  with  accused:  Peo- 
ple V.  Westlake,  62  Cal.  303.  Evidence  of 
accused's  manner  and  conduct  when  ar- 
rested is  admissible:  People  v.  Shem  Ah 
Fook,  64  Cal.  380.  Bloody  clothing  worn 
by  deceased  at  the  time  of  the  homicide  is 
admissible  as  part  of  the  res  gestae:  Peo- 
ple V.  Hong  Ah  Duck.  61  Cal.  387;  People 
v.  Majors,  65  Cal.  138;  52  Am.  Rep.  295; 
People  V.  Knapp,  71  Cal.  1;  People  v. 
O'Brien,  78  Cal.  41;  People  v.  Hawes,  98 
Cal.  648;  and  evidence  of  the  condition  of 
the  body:  People  v.  Hong  Ah  Duck,  01  Cal. 
387;  People  v.  Majors,  65  Cal.  138;  52  Am. 
Rep.  295.  Possession  by  defendant  of  two 
bars  of  bullion  shortly  after  the  murder  of 
deceased,  and  the  loss  from  his  person  of 
two  bars  of  bullion,  together  with  evidence 
of  defendant's  .known  poverty,  is  admissible 
to  connect  defendant  with  the  crime:  Peo- 
ple V.  Foster,  64  Cal.  297.  So  it  is  permis- 
sible to  show  that  the  wounded  man,  in  a 
trial  for  assault,  pointed  to  the  accused, 
and  told  witness  to  arrest  him,  and  that  ac- 
cused thereupon  ran  away:  People  v.  Lock 
Wing,  61  Cal.  80. 

Reporter's  notes.— The  report  of  the  oflS- 
cial  reporter  of  any  court,  duly  appointed 
and  sworn,  when  written  out  in  longhand, 
and  certified  as  being  a  correct  transcript 
of  the  testimony  and  proceedings  in  the 
case,  is  prima  facie  a  correct  statement  of 


such  testimony  and  proceedings:  Code  Civ, 

Proc.,  sec.  273.  Such  notes  of  evidence  arc 
prima  facie  evidence  only  in  the  court  be- 
low, and  cannot  be  considered  in  the  su* 
preme  court:  People  v.  Woods,  43  CaL  176; 
People  V.  Armstrong,  44  Cal.  326.  Such 
notes,  however,  are  not  even  prima  facie 
evidence  of  the  testimony  given,  where  it 
was  taken  through  an  interpreter:  People 
V.  Lee  Fat,  54  Cal.  527;  People  v.  Ah  Yute, 

56  Cal.  119.    See  People  v.  Chung  Ah  Chue, 

57  Cal.  567,  distinguishing  People  v.  De- 
vine,  46  Cal.  48,  and  construing  section 
686,  ante,  and  holding  the  reporter's  notes 
of  testimony  given  at  a  former  trial  by  a 
witness  now  out  of  the  state  inadmissible. 
The  case  from  57  Cal.  567,  is  followed  in 
People  V.  Qurise,  59  Cal.  343.  In  People  v. 
Morine,  61  Oal.  367,  a  part  of  the  reporter's 
notes  was  read  in  evidence  by  the  defend- 
ant, who  called  a  witness  also  to  testify  as 
to  other  statements  made  at  a  former  trial; 
the  prosecution  was  then  permitted,  against 
objection,  to  read  that  portion  of  the  notes 
bearing  upon  the  statements  testified  to, 
and  this  was  held  error. 

As  part  of  a  bill  of  exceptions:  See 
note  to  sec.  1171. 

Beputation  and  character  of  defend- 
wat.— The  defendant  in  a  criminal  action  is 
entitled  to  prove  his  previous  good  char- 
acter for  honesty  and  integrity.  Such 
proof  must  be  taken  in  consideration  by 
the  jury  in  determining  the  question  of  guilt 
or  innocence.  When  proved,  it  is  a  cir- 
cumstance tending  in  a  greater  or  less  de- 
gree to  establish  his  innocence:  People  v. 
Stewart.  28  Cal.  395;  People  v.  Ashe,  44 
Cal.  288;  People  v.  Raina,  45  Cal.  292;  Peo- 
ple V.  Shepardson,  49  Cal.  631;  People  v. 
Casey,  53  Cal.  360;  People  v.  Samsels,  66 
Cal.  99;  People  v.  Bowman,  81  Oal.  566. 
Evidence  on  this  subject  must  not  be  as  to 
a  particular  fact,  but  with  reference  to  the 
whole  case  then  being  tried:  People  v.  Mil- 
gate,  5  Cal.  127.  On  a  trial  for  murder, 
the  character  of  the  defendant  for  peace 
and  quiet  is  involved  in  the  issue  of  not 
guilty:  People  v.  Stewart,  28  Oal.  395;  over- 
ruling People  V.  Josephs,  7  Cal.  129;  and 
People  V.  Lombard,  17  Cal.  316.  The  bad 
character  of  the  defendant  is  never  admis- 
sible in  evidence  against  a  defendant  as 
foundation  for  presuming  guilt:  State  v. 
Lapage,  56  X.  H.  245;  State  v.  Hare,  74 
N.  C.  591;  Harrison  v.  State,  37  Ala.  154; 
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People  V.  Fair,  43  Cal.  137.  The  law  pre- 
sumes his  character  good,  and  when  this 
presumption  is  met  by  prima  facie  eyidence 
of  guilt,  he  may  introduce  eyidence  of  his 
good  character:  People  v.  Fair,  43  Cal.  137. 
The  prosecution  may  then.  In  rebuttal, 
show  that  his  character  is  bad;  but  not  un- 
til then  can  his  character  be  impeached: 
People  V.  Fair,  43  Cal.  137.  But  evidence 
of  preyious  difficulties  between  deceased 
and  defendant  charged  with  murder  is  ad- 
misaible,  however  much  it  may  tend  to  dis- 
grace the  defendant:  People  v.  Colvin,  118 
Cal.  349.  The  failure  of  the  defendant  to 
introduce  evidence  of  his  good  character 
cannot  be  considered  by  the  jury  as  a  cir- 
cumstance against  him:  Ormsby  v.  People, 
53  N.  Y.  472;  People  v.  White,  24  Wend. 
520.  A  certiticate  of  •discharge  from  the 
army,  certifying  to  his  good  character,  is 
not  admissible  as  evidence  of  the  good  char- 
actelr  of  one  on  trial  for  burglary:  People 
V.  Eckman,  72  Cal.  582.  For  other  cases 
involving  admissibility  of  testimony  of  char- 
acter of  accused,  see  People  v.  Kalkman, 
72  Cal.  212;  People  v.  Marseiler,  70  Cal. 
98;  People  v.  Bush,  68  Cal.  623;  People  v. 
Denby,  108  Cal.  54.  Evidence  of  a  witness 
that  he  had  learned  since  the  arrest  of  de- 
fendant that  his  reputation  before  arrest 
was  bad:  People  v.  Fong  Ching,  78  Cal.  169. 
A  witness  called  to  testify  as  to  good  or 
bad  character  of  accused  can  only  be  asked 
on  the  examination  in  chief  as  to  the  gen- 
eral character  of  accused,  and  he  will  not 
be  allowed  to  testify  to  particular  facts, 
either  favorable  or  unfavorable,  to  such 
person:  People  v.  Gordan,  103  Cal.  568. 

Idem— Of  decea4sed.— The  reputation  of 
the  deceased  cannot  be  given  in  evidence, 
except  where  the  circumstances  of  the  case 
raise  a  doubt  in  regard  to  the  question  as 
to  whether  the  prisoner  acted  in  self-de- 
fense or  not:  People  v.  Murray,  10  Cal.  309; 
People  v.  Lombard,  17  Cal.  316;  People  v. 
Anderson,  39  Cal.  703.  Whether  the  de- 
ceased was  a  dangerous  man  or  not  is  im- 
material; his  reputation  as  such  constitutes 
the  legitimate  subject  of  inquiry:  People  v. 
Anderson,  39  Cal.  703.  Such  evidence  Is 
admissible  only  when  it  tends  to  prove  that 
the  prisoner  had  some  grounds,  as  a  rea- 
sonable man,  to  fear  that  he  was  himself 
about  to  receive  some  bodily  harm,  and  that 
tie  acted  under  the  influence  of  fear:  Peo- 


ple V.  Murray,  10  Cal.  309;  People  v.  Ed- 
wards. 41  Cal.  640.  Where  testimony  as  to 
the  character  of  the  deceased  has  been  in- 
troduced by  the  defendant,  the  prosecution 
may  also  introduce  testimony  upon  the  same 
point:  f*eople  v.  lams,  57  Cal.  115.  Evi- 
dence to  sustain  the  character  of  the  de- 
ceased for  peace  and  quietness  cannot  be 
given  by  the  prosecution,  unless  it  has  been 
attacked  by  the  defendant:  People  v. 
Powell,  87  Call  348;  People  v.  Bezy,  67  Cal. 
223.  See,  also,  People  v.  Howard,  112  Cal. 
135. 

Idem— Of  witness.— Where  the  defend- 
ant proves  that  a  witness  called  and  exam- 
ined for  the  prosecution  has  been  convicted 
of  a  felony,  it  Is  an  assault  upon  his  char- 
acter, and  the  prosecution  may,  in  rebuttal, 
examine  witnesses  to  prove  that  the  repu- 
tation of  the  witness  for  truth  and  integ- 
rity is  good  in  the  community  where  he  re- 
sides: People  V.  Amanacus,  50  Cal.  233.  So 
where  evidence  is  introduced  to  show  that 
a  witness  has  been  suborned,  evidence  of 
his  good  character  for  truth  and  veracity 
is  admissible:  People  v.  Ah  Fat,  48  Cal.  61. 
See  People  v.  Christensen,  85  Cal.  568,  where 
the  court  charged  the  jury  as  to  character 
of  witnesses. 

Self-defense:  Sec.  197,  note. 

Statements  of  deceased:  See  "Dying 
Declarations,"  supra. 

Statements  of  third  persons:  See  "Ad- 
missions and  Confessions,"  supra. 

Threats.— For  the  purpose  of  showing  the 
intent  of  the  accused  and  the  state  of  his 
mind  toward  the  person  threatened,  threats 
made  by  him  prior  to  the  commission  of  the 
alleged  offense  may  be  shown  against  him: 
Ay  cock  V.  State,  2  Tex.  App.  381;  Thrasher 
v.  State,  3  Tex.  App.  281;  Commonwealth 
V.  Madan,  102  Mass.  1;  Cluck  v.  State,  40 
Ind.  263;  Nichols  v.  Commonwealth,  11 
Bush,  575;  People  v.  Hyndman,  99  Cal.  1; 
People  v.  Powell.  87  Cal.  348;  People  v. 
Thompson,  92  Cal.  506;  People  v.  Brown, 
76  Cal.  573.  But  threats  made  by  the  de- 
fendant against  one  other  than  the  de- 
ceased cannot  be  shown  to  have  been  made 
immediately  prior  to  the  homicide:  People 
V.  Henderson,  28  Cal.  466;  People  v.  Bezy, 
67  Cal.  23.  Where  the  defendant,  to  ex- 
cuse or  mitigate  his  acts,  claims  they  were 
in  self-defense,  the  particulars  of  the  trans- 
action being  material,  he  may  give  in  evi- 
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dence  the  prior  conduct,  threats,  or  other 
utterances  of  the  person  with  whom  he  was 
contending,- for  the  purpose  of  showing  that 
the  circumstances  were  such  as  to  excite 
his  reasonable  fcara,  and  that  his  life  was 
in  danger,  or  that  he  was  in  serious  danger 
of  bodily  harm,  and  therefore  his  act  justi- 
fiable: People  V.  Williams,  17  Cal.  142;  Peo- 
ple V.  Anderson,  39  Cal.  703;  State  v.  Rob- 
ertson, 30  La.  Ann.  340;  Holloway  v.  Com- 
monwealth, 11  Bush,  844;  State  v.  Turpin, 
77  X.  C.  473;  24  Am.  Rep.  455.  To  be  ad- 
missible, however,  it  should  appear  that  the 
threats,  etc.,  were  known  to  the  defendant 
prior  to  the  transaction:  People  v.  Hender- 
son, 28  Cal.  405;  People  y.  Scoggins,  37  Cal. 
67G.  But  in  a  case  of  homicide,  where  it 
is  doubtful  which  party  commenced  the  af- 
fray, threats  made  by  the  deceased  are  ad- 
missible on  the  part  of  the  defendant,  al- 
though unknown  to  him  at  the  time  of  the 
homicide,  as  facts  tending  to  illustrate  the 
question  as  to*  which  was  the  first  assail- 
ant: People  Y.  Scoggins,  37  Cal.  676;  People 
Y.  Arnold,  15  Cal.  476;  People  y.  AliYtre, 
55  Cal.  263;  People  y.  Travis,  56  Cal.  251. 
And  as  to  the  admissibility  of  threats  to 
prove  malice,  see  People  v.  Hong  Ah  Duck, 
61  CaL  387;  see  People  v.  Henderson,  28 
Cal.  466.  The  court  should  exercise  great 
care  to  prevent  misconception  or  misappli- 
cation of  threats,  or  their  being  given  un- 
due weight  by  the  jury,  and  they  should  be 
instructed  that  threats  are  entitled  to 
weight  only  when  clearly  connected  by  cir- 
cumstances with  the  time  and  manner  of 
the'  homicide:  People  v.  Hyndman,  d9  Cal. 
1.  Without  some  evidence  or  facts  relating 
to  the  homicide,  threats  communicated  to 
the  defendant  are  not  necessarily  admis- 
sible: People  v.  Taing,  53  Cal.  602.  And 
see  People  v.  lams,  57  Cal.  115,  where  the 
deceased,  though  having  made  threats  pre- 
viously, was  not  in  any  position  to  carry 
them  into  effect  when  he  was  shot. 

Threats  of  deceased,  when  admissible  on 
trial  for  murder:  See  61  Am.  Dec.  53-58, 
note. 

Fear  excited  by  threats:  See  sec.  198, 
ant«?. 

Witnesses. — All  persons,  except  as  pro- 
vided in  section  1880  of  the  Code  of  Civil 
Procedure,  who  have  organs  of  sense,  can 
perceive,  and  perceiving  can  make  known 
their    perceptions    to    others,  may  be  wit- 


nesses: Code  Civ.  Proc,  sec.  1879.  District 
attorney  may  be  a  witness  for  people  if  he 
is  in  position  to  know  facts  showing  guilty 
knowledge  of  the  defendant:  People  v. 
Hamberg,  84  Cal.  468.  The  defendant  in  a 
criminal  action  is  not,  without  his  consent, 
a  competent  witness  for  or  against  himself. 
He  cannot  be  compelled  to  be  a  witness,, 
and  no  presumption  can  be  properly  in- 
dulged in  against  him  for  not  doing  so: 
People  Y.  Anderson,  39  Cal.  704;  People  v. 
Tyler,  36  Cal.  522;  People  y.  Brown,  5a 
Cal.  66;  People  v.  Johnson,  57  Cal.  571.  If 
he  testifies,  he  may  be  impeached  as  other 
witnesses  may  be:  People  v.  Beck,  58  Cal. 
212,  214;  see  sec.  1323,  note. 

Competency  of:  Sees.  1321,  note,  1323^ 
note. 

Credibility  of.— The  jury  are  the  exclu-^ 
sive  judges  of  the  credibility  of  witnesses: 
Code  Civ.  Proc.,  sec.  2061;  People  v.  Eckert,. 
16  Cal.  110;  People  v.  Hicks,  63  Cal.  354; 
People  Y.  Sprague,  53  Cal.  491;  People  v. 
Freeman,  92  CaL  359.  This  applies  to  the 
credibility  of  an  accomplice,  as  well  as  of 
other  witnesses:  People  y.  Gibson,  53  Cal. 
601.  A  party  who  calls  a  person  as  his  wit- 
ness indorses  his  credibility,  and  is  concluded 
by  his  statement:  People  y.  Anderson,  26 
Cal.  130.  When  the  defendant  becomes  a 
witness  in  his  own  behalf,  the  jury  are  to 
judge  of  his  credibility  the  same  as  of  other 
witnesses.  In  such  a  case,  an  instruction 
that,  "in  considering  the  weight  and  effect 
to  be  given  his  [defendant's]  evidence,  in 
addition  to  noticing  his  manner  and  the 
probability  of  his  statements,  taken  in  con- 
nection with  the  evidence  in  the  cause,  you 
should  consider  his  delation  and  situation 
under  which  he  gives  the  testimony,  the 
consequences  to  him  relating  from  the  re- 
sult of  this  trial,  and  all  the  inducements 
and  temptations  which  would  ordinarily  in- 
fluence a  person  in  his  situation.  You 
should  carefully  determine  the  amount  of 
credibility  to  which  his  evidence  is  entitled; 
if  convincing  and  carrying  with  it  a  belief 
in  its  truth,  act  upon  it;  if  not,  you  have  a 
right  to  reject  it"— is  proper:  People  v. 
Croniu,  34  Cal.  192;  see  sec.  1323,  note. 

Credibility  of  witness,  rules  concerning: 
See  86  Am.  Dec.  328-331,  note. 

Cross-examination  of.— The  examination 
of  a  witness  by  the  party  producing  him  is 
denominated    the    direct    examination;    the 
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examination  of  the  same  witness  upon  the 
same  matter  by  the  adverse  party,  the  cross- 
examination:  Code  Qy.  Proc,  sec.  2(V15.  If 
the  testimony  of  a  witness  is  contradictory 
or  confused,  the  greatest  latitude  shoald  be 
allowed  in  cross-examination:  People  y. 
Williams,  18  Cal.  187.  Disclosing  part  of  a 
conversation  entitles  the  opposite  party  to 
all:  People  y.  Strong,  SO  Cal.  151;  People  y* 
Murphy,  39  Cal.  52.  For  the  purpose  of  im- 
peaching a  witness,  he  may  be  asked  on 
cross-examination  whether  he  has  not  on  a 
former  occasion  given  a  different  account 
of  the  matter:  People  v.  Robles,  29  Cal.  421. 
The  object  of  such  examination  is  for  the 
purpose  of  testing  the  credibility  of  the  wit- 
ness and  the  truth  of  his  testimony:  People 
V.  Bullard,  51  Cal.  551.  It  should  be  con- 
fined to  matters  which  have  been  elicited 
on  direct  examination:  Peo|He  v.  Miller,  83 
Cal.  99.  A  defendant  who  offers  himself  as 
a  witness  in  his  own  behalf  is  subject  to 
the  same  rules  of  cross-examination  as  other 
witnesses:  People  v.  McQungill,  41  Oal.  429; 
People  V.  McCauley,  45  Cal.  146;  People  v. 
Russell,  46  Cal.  121.  He  may  be  cross-ex- 
amined by  the  prosecution  re8i>ecting  an  oc- 
currence about  which  he  has  testified  in 
chief,  for  the  purpose  of  showing  express 
malice,  and  in  order  to  lay  a  foundation  to 
impeach  his  credibility:  People  v.  Dennis, 
39  Cal.  625.  See  sec.  1323,  note.  Recalling 
a  witness  for  further  cross-examination 
rests  largely  in  the  discretion  of  the  trial 
court:  People  v.  Parton,  49  Cal.  632;  People 
v.  Keith,  50  Cal.  137.  A  witness  cannot  be 
cross-examined  as  to  any  fact  which  is  col- 
lateral and  irrelevant  to  the  issue,  merely 
for  the  purpose  of  contradicting  him  by 
other  evidence,  if  he  should  deny  it:  People 
V.  McKeller,  53  Cal.  65;  People  v.  Bell,  53 
Cal.  1J9.  But  when  the  question  asked 
calls  for  a  response  in  respect  to  a  matter 
which  the  party  asking  the  question  would 
have  a  right  to  prove  as  an  independent 
fact,  this  rule  does  not  apply:  People  v.  Chin 
Mook  Sow,  51  Cal.  597.  See  sec.  1321,  note. 
Cross-examination  involving  crimination  of 
witness:  See  27  Am.  Rep.  140-145,  note. 

Defendant  as  a  witness:  Sees:  688,  note, 
1323,   note. 

Discrediting  one's  own  witness.— When 
a  witness  who  is  called  by  a  party  does  not 
testify  to  what  the  party  expected,  but  does 
not  ^ve  testimony  against  him,  the  party 


calling  the  witness  is  not  permitted  to  prope 
that  the  witness  had  made  statements  to 
others,  which,  if  testified  to  on  the  trial,, 
would  have  tended  to  make  out  his  case: 
People  V.  Jacobs,  49  Cal.  384.  But  see  Code^ 
Civ.  Proc,  sec.  2049. 

Discrediting  witness  by  inquiries  con- 
cerning collateral  or  irrelevant  matter:  See 
88  Am.  Dec.  321-324,  note.  Witness  must 
answer  question  intended  to  discredit  him: 
See  07  Am.  Rep.  16-19,  note.  Contradict- 
ing party's  own  witness  by  showing  that  he- 
made  prior  inconsistent  statements:  See  74 
Am.  Dec.  398400,  note. 

Impeachment  of. — The  party  produciug^ 
a  witness  is  not  allowed  to  impeach  his 
credit  by  evidence  of  bad  character;  but  he 
may  contradict  him  by  other  evidence,  and 
may  also  show  that  he  has  made  at  other- 
times  statements  inconsistent  with  his  pres- 
ent testimony,  as  provided  in  section  2052  r 
Code  Civ.  Proc,  sec.  2049. 

A  witness  may  be  impeached  by  the  party 
against  whom  he  was  called,  by  contra- 
dictory evidence,  or  by  evidence  that  his 
general  reputation  for  truth,  honesty,  or  in- 
tegrity is  bad,  but  not  by  evidence  of  par- 
ticular wrongful  acts,  except  that  it  may  be- 
shown  by  the  examination  of  the  witness, 
or  the  record  of  the  judgment,  that  he  has 
been  convicted  of  a  felony:  Code  Civ.  Proc.,. 
sec.  2051. 

A  witness  may  also  be  impeached  by  evi- 
dence that  he  has  made  at  other  times  state- 
ments inconsistent  with  his  present  testi- 
mony; but  before  this  can  be  done  the  state- 
ments must  be  related  to  him,  with  the  cir- 
cumstances of  time,  places,  and  persons  pres- 
ent, and  he  must  be  asked  whether  he  made 
such  statements,  and  if  so,  allowed  to  ex- 
plain them.  If  the  statements  be  in  writing, 
they  must  be  shown  to  the  witness  before 
any  question  is  put  to  him  concerning  them: 
Code  Civ.  Proc,  sec.  2052. 

Impeaching  adverse  witness.— Particu- 
lar wrongful  acts  cannot  be  proved  for  the 
purpose  of  impeaching  an  adverse  witnes;!, 
but  the  evidence  must  be  confined  to  the 
general  reputation  of  the  witness  for  truth, 
honesty,  or  integrity:  People  v.  Methvin,  53 
Cal.  68.  The  question  of  veracity  is  one  of 
fact  for  the  jury,  and  it  is  not  essential  to 
the  successful  impeachment  of  a  witness  that 
the  impeaching  witnesses  should  testify  that 
they  would  not  believe  him  under  oath:  Peo-. 
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pie  V.  Tyler,  35  Cal.  553.  A  witnesB  called 
to  impeach  another  may  answer  that  he 
would  not  believe  such  other  under  oath: 
Stevens  v.  Irwin,  12  Cal.  306.  The 
■court  may  in  its  discretion  limit  the  number 
of  impeaching  witnesses:  People  v.  Murray, 
41  Cal.  C7.  If  the  defendant  in  a  criminal 
case  introduces  "evidence  tending  to  show 
that  an  adverse  witness  was  suborned  and 
has  been  paid  for  his  testimony,  the  good 
character  of  such  witness  for  truth  and 
veracity  may  be  shown  in  rebuttal:  People 
T.  Ah  Fat,  48  Cal.  61.  Prior  to  the  adop- 
tion of  the  codes,  to  discredit  a  witness  by 
-A  conviction,  it  was  necessary  to  produce  the 
record  to  show  such  conviction.  To  ask  him 
whether  or  not  he  was  so  convicted  would 
not  have  been  the  best  evidence  in  degree, 
and  would  therefore  have  been  objection- 
able: People  v.  Reinhart,  39  Cal.  449;  Peo- 
ple V.  Mel  vane,  39  Cal.  614;  People  v.  Mc- 
Donald, 39  Cal.  697.  Under  section  2051 
of  the  Code  of  Civil  Procedure,  a  witness 
may  be  asked  if  he  has  been  convicted  of  a 
felony,  and  the  record  may  also  be  intro- 
duced to  prove  that  fact:  People  v.  Chin 
Mook  Sow,  51  Cal.  600.  See  "Impeachment 
of  Witness,'*  sec.  1321,  note. 

Impeachment  of  witness  by  showing  want 
of  chastity:  See  53  Am.  St.  Rep.  479-482, 
note. 

Contradictory  statements.— Where  the 
credibility  of  a  witness  is  to  be  assailed  by 
proof  of  something  he  may  have  said  else- 
where, contradictory  of  his  testimony  as 
given,  the  witness  must  first  be  inquired  of 
concerning  it,  and  the  time,  place,  and  per- 
son involved  in  the  supposed  contradiction 
must  be  called  to  his  attention:  People  y. 
Devine,  44  Cal.  452.  When  this  is  done, 
his  credit  may  be  impeached  by  proof  of  con- 
trary  statements:   People  v.  Lawrence,  21 


Cal.  368;  People  v.  Robles,  29  Cal.  421;  Peo- 
ple V.  Nyland,  41  Cal.  129;  People  v.  Dono- 
van, 43  Cal.  162;  People  v.  Doyell,  48  Cal.  85. 

Husband  or  wife  as  witness:  Sec.  1322, 
note;  Code  Civ.  Proc,  sec.  1881,  subd.  1. 

Memory  of  witness:  Sec.  1321,  in  note. 

Opinions  of  witnesses:    Sec.    1321,    in 

note. 

Personal  examination  of  witness  by 
order  of  court  in  criminal  trial:  See  68  Am. 
St.  Rep.  251,  252,  note. 

Piivilege  of  witness:  Sec.  1321,  in  note. 

Separation  and  exclusion  of  witnesses. 
In  general,  the  court  will,  on  the  application 
of  either  of  the  parties,  direct  that  all  the 
witnesses  but    the   one    under  examination 
shall  leave   the  court:    Roscoe  on  Evidence, 
162;    People  v.  Duffy,   1  Wheel.    123.    And 
the  right  of  either  party  to  require  the  un- 
examined witness  to  retire  may  be  exercised 
at  any  period  of  the  case:  People  v.  Duffy,  1 
Wheel.  123.    What  is  sometimes  called  plac- 
ing witnesf^s  under  the  rule  is  to  call  them 
all  to  the  bar  of  the  court,  swearing  them 
and  then  giving  them  the  charge  not  to  re- 
main in  court  while  anyone  is  being  exam- 
ined, under  penalty  of  contempt.    Witnesses 
may  be  excluded  while  one  is  being  exam- 
ined, on  motion,  in  the  sound  discretion  of 
the  court:  Code  Civ.  Proc,  sec.  2043;  People 
V.  Garuett,  29  Cal.  622;  People  v.  Sprague, 
53  C^l.  491.    The  matter  is  largely  in  the 
.  discretion  of  the  court:  People  v.  McCarty, 
117  Cal.  65.    A  witness  who  remains  in  the 
courtroom  after  an  order  excluding  him  may 
still  be  a  witness,  but  he  is  liable  to  be  pun- 
ished for  a    contempt   of   court:  People  v. 
Boscovitch,  20  Cal.  436;  see  sec.  867,  note. 

Absent  witness,  admissibility  of  testi- 
mony' given  on  former  trial:  See  65  Am. 
Dec.  676-679,  note. 


1103.  Evidence  on  trial  for  treason. 

Sec.  1103.  Upon  a  trial  for  treason,  the  defendant  cannot  be  convic?ted  un- 
less upon  the  testimony  of  two  witnesses  to  the  same  overt  act,  or  upon  confes- 
-sion  in  open  court;  nor  can  evidence  be  admitted  of  an  overt  act  not  expressly 
charged  in  the  indictment  or  information;  nor  can  the  defendant  be  convicted 
unless  one  or  more  overt  acts  be  expressly  alleged  therein.  [Amendment,  ap- 
proved April  9,  1880;  Amendments  1880,  22  (Ban.  ed.  168);  took  effect  imme- 
diately.] 

Treason:  U.  S.  Const.,  art.  Ill,  sec.  3,  Evidence.— The  two  witnesses  required  to 
fiubd.  1;  Cal.  Const.,  art.  I,  sec.  20;  Code  prove  treason  refers  to  the  proof  upon  the 
Civ.  Proc,  sec.  1968.  trial,  and    not    to  an    examination  before 
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a  preliminary  magistrate  or  grand  jury: 
Charge  on  the  Law  of  Treason,  2  Wall.  Jr. 
138.  A  codefendant  in  an  indictment  not 
on  trial,  if  not  joined  also  in  the  one  being 


tried,  may  testify  for  the  defendant  in  thia 
one:  United  States  v.  Han  way,  2  Wall.  Jr. 
139. 


1103a.  Proof  of  perjury. 

Sec.  1103a.  Perjury  must  bie  proved  by  the  testimony  of  two  witnesses,  or 
of  one  witness  and  corroborating  circumstances.  [Commissioners'  Amendment,, 
approved  March  16,  1901;  took  effect  July  1,  1901.] 

1104.  Evidence  on  trial  for  conspiracy. 

Sec.  1104.  Upon  a  trial  for  conspiracy,  in  a  case  where  an  overt  act  is  neces- 
sary to  constitute  the  offense,  the  defendant  cannot  be  convicted  unless  one  or 
more  overt  acts  are  expressly  alleged  in  the  indictment  or  information,  nor 
unless  one  of  the  acts  alleged  is  proved;  but  other  overt  acts  not  alleged  may 
be  given  in  evidence.  [Amendment,  approved  April  9, 1880;  Amendments  1880,. 
22  (Ban.  ed.  168);  took  effect  immediately.] 

Conspiracy. —  Conspiracy      defined:      See     together  to,  etc.,  stating  the  purpose  of  the 


notes,  76  Am.  Dec.  783;  28  Am.  Dec.  507- 
512.  Evidence  and  defenses  in  prosecutions 
for  conspiracy:  See  note,  3  Am.  St.  Rep. 
473^92.  At  the  common  law,  if  two  or 
more  persons  conspired  together  to  do  a 
wrong,  this  conspiring  was  an  act  rendering 
the  transaction  a  crime,  without  any  step 
taken  in  pursuance  of  the  conspiracy:  1 
Bishop's  Criminal  Law,  sec.  432.  The  of- 
fense w^as  complete  without  an  overt  act: 
Commonwealth  v.  Judd,  2  Mass.  329;  3  Am. 
Dec.  54;  Commonwealth  v.  Tibbetts,  2  Mass. 
530,  538;  People  v.  Mather,  4  Wend.  229;  21 
Am.  Dec.  122;  State  v.  Buchanan,  5  Har.  &  J. 
317;  9  Am.  Dec.  534.  In  this  state  no  agree- 
ment amounts  to  a  conspiracy,  except  to  com- 
mit a  felony  upon  the  person  of  another  or 
to  commit  arson,  or  burglary,  unless  some 
act  beside  such  agreement  be  done  to  effect 
the  object  thereof  by  one  or  more  of  the 
parties  to  such  agreement:  Sec.  184,  note. 

Indictment.— A  conspiracy,  as  regarded 
at  the  common  law,  is  sufficiently  charged  in 
an  indictment  if  it  appeared  therefrom:  1. 
A  combining  of  two  or  more  minds,  which 
is  all  that  is  necessary  to  be  said  about  the 
act;  and  2.  The  purpose  of  the  combination, 
that  is,  the  intent,  which  should  be  so  set 
out  in  terms  to  show,  on  the  face  of  the 
allegation,  that  the  combining  to  accomplish 
it  is  indi'Ttable:  1  Bishop's  Criminal  Pro- 
cedure, sec.  204.  The  allegation  is  that  the 
defendants,  at  a  time  and  place,  unlawfully 
and  wickedly,  or  falsely,  and  maliciously, 
did  conspire,  combine,  confederate,  and  agree 


conspiracy:  1  Bishop's  Criminal  Procedure, 
sec.  205;  3  Chitty  on  Criminal  Law.  1145.  In 
addition  to  such  matter,  an  indictment  in 
this  state  must  allege  one  or  more  overt 
acts,  which  must  be  proved  at  the  trial,  ex- 
cept where  the  indictment  charges  a  con- 
spiracy to  commit  a  felony  upon  the  person 
of  another,  or  to  commit  arson,  or  burglary^ 
in  which  cases  such  allegation  is  unneces- 
sary. 

Evidence  of. — A  conspiracy  may  be 
proved  either  expressly,  or  by  circumstantial 
evidence  from  which  the  jury  may  infer  it: 
People  V.  Bentley,  75  Cal.  407.  General  evi- 
dence of  the  conspiracy  charged  may  be  re- 
ceived in  the  first  instance,  but  the  defend^ 
ant  will  not  be  affected  thereby  unless  it  is 
afterward  brought  home  to  him,  or  to  an 
agent  employed  by  him:  2  Archbold's  Crim- 
inal Pleading,  1843;  Queen's  Case,  2  Brod. 
&  B.  302;  Rex  v.  Hammond,  2  Esp.  719. 
*'Acts  performed  by  the  defendants  sepa- 
rately, yet  tending  to  the  one  end,  together 
with  the  relation  of  the  doers  to  one  an- 
other, and  any  other  explanatory  facts,  may 
be  shown,  as  justifying  the  inferring  a  con- 
spiracy whence  they  proceeded":  2  Bishop'H 
Criminal  Procedure,  sec.  227.  A  connection 
must  appear,  however,  between  such  acts,  or 
they  will  be  inadequate:  2  Bishop's  Criminal 
Procedure,  sec.  227;  see  United  States  v.  Cole, 
5  McLean,  513,  GOl;  Regina  v.  Murphy,  8 
Car.  &  P,  297;  Regina  v.  Frost,  9  Car.  &  P. 
129;  Regina  v.  Blake,  6  Q.  B.  126.  After 
proof  that  the  defendant  and  others  acted  in 
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concert  about  the  particalar  thiiig  in  ques- 
tion, all  with  a  common  object,  the  declara- 
tions and  acts  of  any  one  of  the  others  dar- 
ing the  time  of  the  transaction,  whether 
present  or  absent,  are  admissible  against  the 
defendant:  1  BiBhop*8  Criminal  Procedure, 
sec.  1248;  Code  Civ.  Proc.,  sec  1870.  subd. 
6;  People  v.  Cotta,  49  Cal.  166;  People  v. 
Estrado,  49  Cal.  171;  People  v.  Geiger,  49 
Oal.  643;  People  v.  Daniels,  105  Oal.  262; 
People  Y.  Fehrenbach,  102  Cal.  804;  People 


V.  Lovren,  119  Oal.  88.  But  declarations 
made  after  the  transaction  is  ended  are  not: 
State  Y.  Duncan,  &i  Mo.  262;  State  y.  But- 
ler, 29  La.  Ann.  354;  see  People  y.  Stanley, 
47  Cal.  113;  17  Am.  Rep.  401;  People  y. 
Collins,  64  Cal.  293.  A  conspiracy  may  be 
proved  by  circumstantial  evidence :  People  v. 
Lane,  101  Cal.  513;  People  v.  Bentley,  75 
Cal.  407. 

Evidence  in  conspiracy:  See  3  Am.  St. 
Rep.  482-488,  note. 


1105.  When  burden  of  proof  shifts  in  trials  for  murder. 

Sec.  1106.  Upon  a  trial  for  murder,  the  commission  of  the  homicide  by  the 
defendant  being  proved,  the  burden  of  proving  circumstances  of  mitigation,  or 
that  justify  or  excuse  it,  devolves  upon  him,  unless  the  proof  on  the  part  of  the 
prosecution  tends  to  show  that  the  crime  committed  only  amounts  to  man- 
slaughter, or  that  the  defendant  was  justifiable  or  excusable. 


Stats,  1850,  p.  229,  aec.  37. 

Manslaughter:  Sec.  192,  note. 

Excusable  homicide:  Sec.  196,  note. 

Justifiable  homicide:  Sees.  196,  note, 
197,  note. 

Shifting  of  burden  of  proof. — In  People 
T.  Flahave,  68  Cal.  249,  the  court,  in  instruct- 
ing the  jury,  substituted  the  words  "suf- 
fioientb'  shows"  for  ''tends  to  show,"  and  it 
was  held  not  error.  See  erroneous  instruc- 
tion under  this  section.  People  v.  Smith,  60 
€al.  COl,  607.  The  prosecution  haying 
proved  the  killing  by  the  defendant,  the 
burden  of  proving  circumstances  of  mitiga- 
tion or  justification  devolves  upon  him:  Peo- 
ple V.  Bush,  71  Cal.  602;  People  v.  Hawes, 
98  Cal.  048;  People  v.  Newcomer,  118  Cal. 
263,  271.  It  was  formerly  the  rule  that  the 
circumstances  of  mitigation  must  be  proved 
by  a  preponderance  of  evidence:  People  v. 
Hong  Ah  Duck,  01  Cal.  388;  People  v. 
Raten,  03  Cal.  421;  People  v.  Knapp, 
71  Cal.  1.  But  the  rule  has  been  changed 
and  under  the  later  decisions  proof  of 
the  homicide  by  the  prosecution  does  not 
cast  upon  the  defendant  the  burden  of  prov- 


ing by  a  preponderance  of  evidence  that 
the  killing  was  justifiable  or  was  only  man- 
slaughter, but  it  is  sufiicient  if  the  evi- 
dence adduced  by  the  defendant  raises  a  rea- 
sonable doubt  of  his  guilt:  People  v.  Powell, 
87  Cftl.  348;  People  v.  Ah  Gee  Yung.  86  Cal. 
144;  People  v.  Bushton,  80  Cal.  160;  People  v. 
Boling,83  Cal.  380;  People  v.  Elliott,  80  CaL 
296;  People  v.  Tarm  Poi,  86  Cal.  225;  People 
V.  Marshall,  112  Cal.  422.  See,  also.  People 
V.  Lemperle,  94  Oal.  45;  People  v.  Ah  Jake, 
91  Cal.  98.  The  evidence  reviewed,  and  held 
to  indicate  a  case  of  self-defense,  without 
substantial  conflict,  and  to  be  insufiScient  to 
support  a  verdict  of  manslaughter,  were  it 
not  for  the  presumption  of  guilt  arising 
from  proof  of  the  homicide,  which  presump- 
tion authorized  the  jury  to  determine  the 
sufficiency  of  the  evidence  for  the  defend- 
ant to  overcome  that  presumption,  under  the 
burden  of  proof  devolving  upon  him,  and 
prevents  the  setting  aside  of  the  verdict 
for  the  lack  of  legally  sufficient  evidence 
to  support  it:  People  t.  Milner,  122  Cal. 
171. 


1106.  Evidence  on  a  trial  for  bigamy. 

Sec.  1106.  Upon  a  trial  for  bigamy,  it  is  not  necessary  to  prove  either  of 
the  marriages  by  the  register,  certificate,  or  other  record  evidence  thereof,  but 
the  same  may  be  proved  by  such  evidence  as  is  admissible  to  prove  a  marriage 
in  other  cases;  and  when  the  second  marriage  took  place  out  of  this  state,  proof 
of  that  fact,  accompanied  with  proof  of  cohabitation  thereafter  in  this  state,  is 
eufficient  to  sustain  the  charge. 
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Stats.  1861,  p.  415/  sec.  1. 

Evidence  of  marriage:  See  48  Am.  Dec. 
115-117,  note. 

Proof  of  former  marriage:  See  note,  47' 
Am.  St.  Rep.  228-232. 

Bigamy,  proof  of  .—In  prosecntionB  for 
liigamy,  an  actual  marriage  must  be  proyed. 
It  cannot  be  inferred  from  the  mere  cir- 
cumstance of  cohabitation.  The  effect  of 
thia  section  is  to  dispense  with  the  necessity 
for  introducing  documentary  or  record  eri- 
dence  to  prove  the  marriage:  Case  t.  Case, 


17  Cal.  598;  People  v.  Anderson,  26  Cal.  129. 
General  repute  of  marriage,  in  a  prosecu- 
tion for  bigamy,  is  admissible  as  tending  to 
show  the  fact  of  marriage:  People  v.  Hart- 
man,  130  Cal.  487.  A  decree  of  divorce  es- 
tablishing the  first  marriage  is  inadmissible 
where  an  appeal  is  pending  therefrom:  Peo- 
ple V.  Beevers,  99  Cal.  286.  After  a  mar- 
riage has  been  proved  its  continuance  is 
presumed:  People  v.  Stokes,  71  Cal.  263. 
Bigamy  defined:  Sec.  281,  ante. 


1107.  Evidence  upon  a  trial  for  forging  bank  bills,  etc. 

Sec.  1107.  Upon  a  trial  for  forging  any  bill  or  note  purporting  to  be  the 
bill  or  no*e  of  an  incorporated  company  or  bank,  or  for  passing,  or  attempting 
to  pass,'  or  haying  in  possession  with  intent  to  pass,  any  such  forged  biU  or 
note,  it  is  not  necessary  to  prove  the  incorporation  of  such  bank  or  company  by 
the  charter  or  act  of  incorporation,  but  it  may  be  proved  by  general  reputation; 
and  persons  of  skill  are  competent  witnesses  to  prove  that  such  bill  or  note  is 
forged  or  counterfeited. 


Stats.  1850,  p.  229,  sec.  79. 

Variance  in  forgery.— Where  the  word 
^'shipped"  was  speUed  **shiped"  in  the  origi- 
nal, "said"  was  spelled  **saide,*'  the  spell- 
ing them  correctly  in  the  indictment  setting 
out  a  copy  of  the  instrument  does  not  raise 
a  material  variance:  People  v.  Cummings,  57 
Cal.  88. 

Incorporation,  proof  of  .—An  averment  in 


an  indictment  that  a  company  is  a  corpora- 
tion may  be  proved  by  showing  that  such 
company  is  acting  as  a  de  facto  corporation, 
and  doing  business  as  such:  People  v.  Frank, 
28  Cal.  507;  People  v.  Hughes,  29  Cal.  257; 
People  V.  Schwartz,  32  Cal.  160;  People  v. 
Ah  Sam,  41  Cal.  645;  People  v.  Barric,  49 
Cal.  342. 


1108.  Eyidence  upon  a  trial  for  abortion  and  sednction. 

Sec.  1108.  Upon  a  trial  for  procuring  or  attempting  to  procure  an  abortion, 
or  aiding  or  assisting  therein,  or  for  inveigling,  enticing,  or  taking  away  an 
unmarried  female  of  previous  chaste  character,  under  the  age  of  eighteen  years, 
for  the  purpose  of  prostitution,  or  aiding  or  assisting  therein,  the  defendant 
cannot  be  convicted  upon  the  testimony  of  the  woman  upon  or  with  whom  ftie 
offense  was  committed,  unless  she  is  corroborated  by  other  evidence.  [Com- 
missioners* Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

Abortion,   evidence   upon   trial    for.—      he  a  sufRcient  corroboration  of  her  testimony 


Where  the  only  evidence  is  the  testimony  of 
the  woman  on  whom  the  attempt  to  produce 
an  abortion  is  made,  it  must  be  corroborated 
in  respect  to  some  of  the  material  facts 
which  constitute  a  necessary  element  of  the 
crime.  Any  evidence,  in  addition  to  that  of 
such  witness,  tending  to  show  a  criminal  in- 
tent on  the   part   of   the   defendant  would 


to  bring  the  case  within  the  statute,  al- 
though it  might  differ  from  hers  as  to  the 
particular  method  employed  to  produce 
abortion:  People  v.  Josselyn,  39  Cal.  393. 

Seduction  under  promise  of  marriage 
(sec.  268,  ante)  is  not  an  offense  to  which 
this  section  applies:  People  v.  Wade,  118  CaL 
672. 


1109.  Evidence  on  a  trial  for  selling,  etc.,  lottery  tickets. 

Sec.  1109.     Upon  a  trial  for  the  violation  of  any  of  the  provisions  of  chapter 
IX,  title  IX,  part  I,  of  this  code,  it  is  not  necessary  to  prove  the  existence  of 
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any  lottery  in  which  any  lottery  ticket  purports  to  hav^  been 'issued,  or  to  prove- 
the  actual  signing  of  any  such  ticket  or  share,  or  pretended  ticket  or  share,  of 
any  pretended  lottery,  nor  that  any  lottery  ticket,  share,  or  interest  was  signed 
or  issued  by  the  authority  of  any  manager,  or  of  any  person  assuming  to  haye 
authority  as  manager;  but  in  all  cases  proof  of  the  sale,  furnishing,  bartering, 
or  procuring  of  any  ticket,  share,  or  interest  therein,  or  of  any  instrument  pur- 
porting to  be  a  ticket,  or  part  or  share  of  any  such  ticket,  is  evidence  that  such 
share  or  interest  was  signed  and  issued  according  to  the  purport  thereof. 

For  chapter  IX,  title  IX,  part  I,  above  referred  to,  see  ante,  sec.  319. 
Stats.  1861,  p.  229,  sec.  12. 

1110.  Evidence  of  false  pretenses. 

Sec.  1110.  Upon  a  trial  for  having,  with  an  intent  to  cheat  or  defraud 
another  designedly,  by  any  false  pretense,  obtained  the  signature  of  any  person 
to  a  written  instrument,  or  having  obtained  from  any  person  any  labor,  money, 
or  property,  whether  real  or  personal,  or  valuable  thing,  the  defendant  cannot 
be  convicted  if  the  false  pretense  was  expressed  in  language  unaccompanied  by  a 
false  token  or  writing,  unless  the  pretense,  or  some  note  or  memorandum  there- 
of, is  in  writing,  subscribed  by  or  in  the  handwriting  of  the  defendant,  or  unless 
the  pretense  is  proven  by  the  testimony  of  two  witnesses,  or  that  of  one  witness 
and  corroborating  circumstances;  but  this  section  does  not  apply  to  a  prosecution 
for  falsely  representing  or  personating  another,  and,  in  such  assumed  character, 
marrying,  or  receiving  any  money  or  property.  [Commissioners'  Amendment^ 
approved  March  16,  1901;  took  effect  July  1,  1901.] 

Stats.  1862,  p.  53,  sec.  1.  People  ▼.  Donaldson,  70  Cal.  116.    Insuffi- 

A  check  upon  a  bank  at  which  the  drawer      cient  evidence:  People  v.  Gibbs,  98  Cal.  601. 
had  neither  credit  nor  funds  is  a  false  token: 

1111.  Conviction  on  testimony  of  accomplice. 

Sec.  1111.  A  conviction  cannot  be  had  on  the  testimony  of  an  accomplice, 
unless  he  is  corroborated  by  other  evidence  which  in  itself,  and  without  the  aid 
of  the  testimony  of  the  accomplice,  tends  to  connect  the  defendant  with  the 
coiunission  of  the  offense;  and  the  corroboration  is  not  sufficient,  if  it  merely 
shows  the  commission  of  the,  offense,  or  the  circumstances  thereof. 

Accomplioe'B     testimony,      uncorrobo-  is  said  to  be  corroborated  when  it  is  shown 

rated,  not  sufilcient  to  convict.— A  defend-  to  correspond  with    the    representation    of 

ant  cannot  be  convicted  of  a  criminal  offense  some    other  witness,  or    to    comport    with 

upon  the' testimony  of  an  accomplice,  unless  some  facts  otherwise  known  or  established: 

there  is  other  evidence  which  of  itself,  and  People  v.  Hong    Tong,    85    Cal.    171.    The 

without  the  aid  of  the  testimony  of  the  ac-  corroborating  evidence  is  not  required,  un- 

complice,  tends  in  some  degree  to  connect  der  the  above  section,  to  be  such  as  shall 

the  defendant  with  the  commission  of  the  prove  that  the  accomplice  has  told  the  truth: 

offense:  People  v.  Garnett,  29  Cal.  622;  Peo-  People  v.  Clough,  73  Gal.  348.    Every  fact 

pie  V.  Ames,  39  Cal.  403;  People  v.  Melvane,  testified  to   by  the  accomplice   need   not  be 

39  Cal.  614;  People  v.  Warren,  39  Cal.  661;  corroborated  in  order  to  warrant  a  convic- 

People  V.  Cleveland,  49  Cal.  577;  People  v.  tion:  People  v.  Kunz,  73  Cal.  313.    The  cor- 

Curlee,  53  Cal.  604;  People  v.  Smith,  98  Cal.  roborating  testimony  need    not    be    strong: 

218;  People  v.  Clough,  73  Cal.  348;  People  People  v.  McLean,  84  Cal.  480;  but  testi- 

V.  Main,  114  Cal.  632.    Testimony  of  witness  mony  which  at  most  raises  but  a  bare  sus- 
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picion  of  defendant's  guilt  falls  far  short  of 
such  corroboration  as  can  be  relied  upon: 
People  V.  Koenig,  99  Cal.  574.  Evidence  of 
admission  made  by  defendant  connecting 
himself  with  the  crime  sufficiently  corrobo- 
rates testimony  of  accomplice:  People  v. 
Zimmerman,  65  Cal.  307.  For  cases  of  suf- 
ficient corroborating  evidence,  see  People  v. 
Rolfe,  61  Cal.  541;  People  v.  Grundell,  75 
Cal.  301.  The  corroborating  evidence  is  not 
sufficient  if  it  merely  tends  to  raise  a  sus- 
picion of  the  guilt  of  the  accused:  People  v. 
Thompson,  50  Cal.  480.  But  it  need  not 
tend  to  establish  the  precise  facts  testified 
to  by  the  accomplice.  It  is  sufficient  if  it 
tends  to  connect  the  defendant  with  the 
commission  of  the  crime:  People  v.  Cloonan, 
50  Cal.  449.  A  person  who  has  no  knowl- 
edge of  a  crime  until  after  it  has  been  com- 
mitted, and  who  simply  purchases  property 
that  has  been  stolen,  is  not  an  accomplice 
whose  testimony  requires  corroboration: 
People  V.  Barric,  49  Cal.  342.  The  testimony 
of  a  feigned  accomplice  need  not  be  corrobo- 
rated: People  V.  Farrell,  30  Cal.  316;  People 
V.  Bolanger,  71  Cal.  17.  Acts  of  an  accom- 
plice, to  be  evidence  against  an  accused, 
must  constitute  a  portion  of  the  res  gestae: 
People  V.  Stanley,  47  Oal.  114.  Statements 
of  an  accomplice  are  not  evidence  unless 
given  as  testimony  in  the  case,  or  made  in 
defendant's  presence,  or  during  the  pendency 
of  the  criminal  enterprise,  and  in  furtherance 
of  its  objects:  People  v.  Moore,  45  Cal.  19. 
The  jury  are  the  exclusive  judges  of  the 
credibility  of  an  accomplice:  People  v.  Gib- 
son, 53  Cal.  601. 

Evidence  of  accomplice:  See  notes,  71 
Am.  Dec.  671-678;  34  Am.  Rep.  408-411;  31 
Am.  Rep.  522-526. 

Testimony  of  accomplice,  generally.— 
The  objection  that  a  witness  was  an  ac- 
complice goes  to  the  effect  of  the  evidence 
and  not  to  its  admissibility:  People  v.* Grun- 
dell, 75  Cal.  301.  See,  also,  People  v.  Ferry, 
34  Cal.  31,  where  an  instruction  on  the  ef- 
fect of  the  testimony  of  an  accomplice  was 
held  proper;  and  People  v.  Armstrong,  114 
Cal.  570,  573,  where  it  was  held  that  an 
instruction  on  the  subject  of  reasonable 
doubt,  in  connection  with  an  instruction  on 
the  testimony  of  accomplices,  did  not  au- 
thorize the  jury  to  infer  that  they  could  be 
satisfied  of  defendant's  guilt  on  the  testi- 
mony of  the  accomplice  alone.    A  party  pro* 


ceeded  against  in  one  information  for  an  al- 
leged murder  may  be  a  witness  for  the 
state  in  an  action  upon  information  against 
another  person  for  the  same  killing:  Ex 
parte  Stice,  70  Cal.  51. 

Evidence  of  the  acts  of  a  coconspirator 
done  before  the  commission  of  the  crime 
was  held  admissible,  under  the  circum- 
stances, in  People  v.  Bentley,  75  Cal.  407; 
77  Cal.  7;  11  Am.  St.  Rep.  225;  statements 
of  coconspirator:  People  v.  Dixon,  94  Cal. 
255.  No  declarations  of  a  coconspirator 
except  those  made  during  the  pendency  of 
the  conspiracy,  and  in  furtherance  of  its 
objects,  can  be  used  against  a  coconspirator: 
People  V.  Irwin,  77  Cal.  494;  People  v. 
Majors,  65  Cal.  138;  52.  Am.  Rep.  295; 
People  V.  Oldham,  111  Cal.  648.  See,  also. 
People  V.  Dilwood,  94  Cal.  89.  Evidence  of 
condition  in  which  accomplice  was  found 
on  the  day  after  an  assault  to  rob  is  admis- 
sible against  defendant  after  evidence  tend- 
ing to  connect  him  with  the  accomplice: 
People  V.  Ward,  77  Cal.  113.  See  People  v. 
Oldham,  111  Cal.  648,  where  the  error  in 
admitting  the  declaration  of  a  conspirator 
made  after  the  commission  of  the  robbery 
was  not  cured  by  instruction  of  court  to  dis- 
regard it.  Witnesses  who  were  accomplices 
of  the  accused  in  other  crimes  but  not  in 
the  crime  charged  are  not  governed  by  the 
rule  that  the  testimony  of  accomplices  is  to 
be  viewed  with  distrust:  People  v.  Stein- 
berg, 111  Cal.  11.  The  court  should  not  in- 
struct the  jury  that  a  witness  who,  it  was 
claimed,  testified  as  an  accomplice,  was,  as 
a  matter  of  fact,  an  accomplice:  People  v. 
Sanaome,  98  Cal.  235.  The  rule  that  the 
testimony  of  an  accomplice  should  be  viewed 
with  caution  does  not  apply  where  the  ac- 
complice was  a  witness  for  defendant:  Peo- 
ple V.  O'Brien,  96  Cal.  171. 

FaUure  of  alleged  conspirators  to  testify 
when  placed  on  the  witness  stand  should  not 
be  considered  by  the  court  in  determining 
the  guilt  or  innocence  of  accused:  People  v. 
Irwin,  77  Cal.  494.  The  testimony  of  one 
accomplice  cannot  be  deemed  to  be  corrob- 
orated by  that  of  another  accomplice:  Peo- 
ple V.  Creegan,  121  Cal.  554.  Whether  a 
witness  corroborating  an  accomplice  was 
also  himself  an  accomplice  is  a  question  of 
fact  for  the  jury:  People  v.  Creegan,  121 
Cal.  554;  and  where  that  fact  was  in  dis- 
pute, the  verdict  of  the  jury  is  conclusive: 
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People  V.  Creegan,  121  Cal.  554.    Evidence  corroborating  witness  was  not  gnilty,  is  in- 

that  such  witness  had  been  tried  for  com-  competent:  People  v.  Creegan,  121  Cal.  554. 

pllcity  in  the  crime,  and  acquitted,  is  hear-  On  the  testimony  of  an  accomplice  and  its 

«ay  and  incompetent:  People  v.  Creegan,  121  corroboration,  see  People  v.  Compton,  123 

Cal.  554;    and   testimony  of    the  acknowl-  Cal.  403. 
•edged  accomplice  that,  in  his  opinion,  such 

1112.  Corroboration  of  testimony  of  principal  against  accessary  after  the  fact. 
Sec.  1112.    A  conviction  of  an  accessary  after  the  fact  cannot  be  had  on  the 

iestimony  of  the  principal,  unless  he  is  corroborated  by  other  CTidence,  which 
in  itself,  and  without  the  aid  of  the  testimony  of  the  principal,  tends  to  connect 
the  defendant  with  the  commission  of  the  offense;  and  the  corroboration  is  not 
sufficient  if  it  merely  shows  the  commission  of  the  offense,  or  the  circumstances 
thereof.  [Commissioners^  Amendment,  approved  March  16,  1901;  look  effect 
July  1,  1901.] 

Section  1112,  relating  to  cases  where  the      12,  1880;  Amendments  1880,  6  (Ban.  ed.  27); 
evidence  showed  a  higher  offense  than  the      took  effect  from  passage, 
one  charged,  was  repealed  by  act  of  March 

1113.  Discharge  of  jury  for  lack  of  jurisdiction,  etc. 

Sec.  1113.  The  court  may  direct  the  jury  to  be  discharged  where  it  appears 
that  it  has  not  jurisdiction  of  the  offense,  or  that  the  facta  charged  do  not  con- 
stitute an  offense  punishable  by  law.  [Amendment,  approved  April  9,  1880; 
Amendments  1880,  22  (Ban.  ed.  168);  took  effect  immediately.] 

Jurisdiction,  generally:  See   sees.    777,   7M,  and  notes. 

1114.  Proceedings,  if  jury  discharged  for  want  of  jurisdiction  of  offense  com* 
mitted  out  of  the  state. 

Sec.  1114.  If  the  jury  be  discharged  because  the  court  has  not  jurisdiction 
of  the  offense  charged,  and  it  appear  that  it  was  committed  out  of  the  juris- 
diction of  this  state,  the  defendant  must  be  discharged.  .  [Amendment,  approved 
April  9,  1880;  Amendments  1880,  22  (Ban.  ed.  169);  took  effect  immediately.] 

Crime  committed  out  of  the  state:  Sec.         JuriBdiction:    See    sees.    777,    794,    and 
27,  subd.  3,  and  note.  notes. 

1116.  Proceedings  in  such  case,  when  offense  committed  in  the  state. 

Sec.  1115.  If  the  offense  was  committed  within  the  exclusive  jurisdiction  of 
another  county  of  this  state,  the  court  must  direct  the  defendant  to  be  com- 
mitted for  such  time  as  it  deems  reasonable,  to  await  a  warrant  from  the  proper 
county  for  his  arrest ;  or  if  the  offense  is  a  misdemeanor  only,  it  may  admit  him 
to  bail  in  an  undertaking,  with  sufficient  sureties,  that  he  will,  within  such  time 
as  the  court  may  appoint,  render  himself  amenable  to  a  warrant  for  his  arrest 
from  the  proper  county;  and  if  not  sooner  arrested  thereon,  will  attend  at  the 
office  of  the  sheriff  of  the  county  where  the  trial  was  had,  at  a  certain  time  par- 
ticularly specified  in  the  undertaking,  to  surrender  himself  upon  the  'W'urrant, 
if  issued,  or  that  his  bail  will  forfeit  such  sum  as  the  court  may  fix,  to  be  men- 
tioned in  the  undertaking;  and  the  clerk  must  forthwith  transmit  a  certified 
copy  of  the  indictment  or  information,  and  of  all  the  papers  filed  in  the  action, 
to  the  district  attorney  of  the  proper  county,  the  expense  of  which  transmission 
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is  chargeable  to  that  county.     [Amendment,  approved  April  9,  1880;  Amend- 
ments 1880,  22  (Ban.  ed.  169);  took  effect  immediately.] 

1116.  Same. 

Sec.  1116.  If  the  defendant  is  not  arrested  on  a  warrant  from  the  proper 
county,  as  provided  in  section  eleven  himdred  and  fifteen,  he  must  be  dis- 
charged from  custody,  or  his  bail  in  the  action  is  exonerated,  or  money  depos- 
ited instead  of  bail  must  be  refunded,  as  the  case  may  be,  and  the  sureties  in 
the  undertaking,  as  mentioned  in  that  section,  must  be  discharged.  If  he  is 
arrested,  the  same  proceedings  must  be  had  thereon  as  upon  the  arrest  of  a  de- 
fendant in  another  county  on  a  warrant  of  arrest  issued  by  a  magistrate. 

1117.  FroceedingB,  if  jury  discharged  because  the  facts  do  not  constitute  an 
offense. 

Sec.  1117.  If  the  jury  is  discharged  because  the  facts  as  charged  do  not  con- 
stitute an  offense  punishable  by  law,  the  court  must  order  that  the  defendant, 
if  in  custody,  be  discharged;  or  if  admitted  to  bail,  that  his  bail  be  exonerated; 
or  if  he  has  deposited  money  instead  of  bail,  that  the  money  be  refunded  to 
him,  unless  in  its  opinion  a  new  indictment  or  information  can  be  framed  upon 
which  the  defendant  can  be  legally  convicted,  in  which  case  it  may  direct  the 
district  attorney  to  file  a  new  information,  or  (if  the  defendant  has  not  beeai 
committed  by  a  magistrate)  direct  that  the  case  be  submitted  to  the  same  or 
another  grand  jury;  and  the  same  proceedings  must  be  had  thereon  as  are 
prescribed  in  section  nine  hundred  and  ninety-eight;  provided,  th^t  after  such 
order  or  submission  the  defendant  may  be  examined  before  a  magistrate,  and 
discharged  or  committed  by  him  as  in  other  cases.  [Amendment,  approved 
April  9,  1880;  Amendments  1880,  23  (Ban.  ed.  169);  took  effect  immediately.] 

"Ab  a  matter  of  course,  the  order  and  the  court  to  direct  the  district  attorney  to  file 

^ound  of  the  order  are  to  be  made  a  mat-  a  new  information,  but  he  may  do  so  with- 

ter  of  record":  Commissioners'  note.  out  an    order  of  the    court:  Compare    sec. 

Where  the  jury  is  discharged  as  provided  1008,  and  note,  ante;  People  v.  Ammerman, 

in  this  section,  it  is  not  mandatory  upon  the  118  Cal.  23,  27. 

1118.  When  evidence  on  either  side  is  closed,  court  may  advise  jury  to  acquit. 
Sec.  1118.     If,  at  any  time  after  the  evidence  on  either  side  is  closed,  the 

court  deems  it  insufficient  to  warrant  a  conviction,  it  may  advise  the  jury  to 
acquit  the  defendant.    But  the  jury  are  not  bound  by  the  advice. 

Advise  an  acquittal:  See  People  v.  the  evidence  is  insufficient  to  justify  a  con- 
Welch,  40  Cal.  181.  It  is  error  for  the  viction:  People  v.  Daniels,  105  Cal.  262. 
court  summarily  to  direct  a  verdict  of  ac-  But  the  verdict  of  acquittal  will  not  be  dis- 
quittal:  People  v.  Roberts,  114  Cal.  67;  but  turbed  on  appeal  merely  because  the  court 
an  erroneous  acquittal  on  such  direction  had  instructed  instead  of  advised  the  jury 
has  the  effect  to  prevent  a  retrial  of  the  de-  to  acquit:  People  v.  Horn,  70  Cal.  17. 
fendant,  and  the  error  cannot  be  a  ground,  Supplying  defects  in  evidence.— If  the 
therefore,  for  a  reversal  of  the  order:  Peo-  defense  does  not  submit  the  case  upon  the 
pie  V.  Roberts,  114  Cal.  67.  evidence  of  the  prosecution,  the  court  may 

The  court  may  advise,  but  must  not  in-  allow  the  prosecution  to  supply  a  defect  in 

struct,  the  jury  to  acquit  defendant,   and  its  evidence  at  any   time  before  the  final 

the  jury  may  disregard  the  advice  to  acquit,  submission    of  the  case:    People  v.  Lewis, 

The  court  can  never  determine  in  a  crimi-  124  Cal.  551. 
naJ  case  at  the  close  of  the  prosecution  that 
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1119.  View  of  premises,  when  ordered,  and  how  conducted. 

Sec.  1119.  When,  in  the  opinion  of  the  court,  it  is  proper  that  the  jury 
should  view  the  place  in  which  the  offense  is  charged  to  have  been  committed, 
or  in  which  any  other  material  fact  occurred,  it  may  order  the  jury  to  be  con- 
ducted in  a  body,  in  the  custody  of  the  sheriff,  to  the  place,  w'hich  must  be 
shown  to  them  by  a  person  appointed  by  the  court  for  that  purpose;  and  the 
sheriff  must  be  sworn  to  suffer  no  person  to  speak  or  communicate  with  the 
jury,  nor  to  do  so  himself,  on  any  subject  connected  with  the  trial,  and  to 
return  them  into  court  without  unnecessary  delay,  or  at  a  specified  time. 

Viewing  premises  by  Jury.— When  a  parties  consented  that  one  of  the  jurora 
jury  is  permitted  by  the  court  to  view  the  should  pass  over  the  roof  of  a  building,  the 
place  where  an  offense  is  charged  to  have  accused  cannot  object  to  the  temporary  aep- 
been  committed,  or  in  which  any  other  ma-  aration  of  such  juror  from  the  remainder  of 
terial  fact  occurred,  no  person  can  be  al-  the  jurors,  where  there  was  no  misconduct 
lowed,  even  by  the  court,  to  speak  to  them  during  separation:  People  v.  Tarm  Poi,  86- 
on  any  subject  connected  with  the  trial:  Cal.  225.  The  fact  that  the  jury  whispered 
People  V.  Green,  53  Cal.  60.  The  defendant  among  themselves  during  the  view  will  not 
has  an  absolute  right  to  accompany  the  of  itself  warrant  a  reversal  of  the  judgr 
jury  to  view  the  premises.  To  allow  the  ment:  People  v.  Bush,  68  Oal.  623.  A  per- 
jury to  view  the  premises  in  the  absence  of  son  appointed  for  that  purpose  may  during 
defendant  is  a  violation  of  the  right  of  the  the  view  point  out  and  designate  to  the 
accused  to  be  confronted  with  the  witnesses  jury  the  places  named  in  the  order:  People 
against  him:  People  v.  Lowrey,  70  Cal.  193;  v.  Bush,  71  Cal.  602.  The  court  has  discre- 
People  V.  Bush,  68  Cal.  623.  The  defend-  tion  to  allow  a  view  of  the  premises  at  the 
ant  has  a  right  to  have  the  Judge  accom-  request  of  the  defendant  after  the  submis- 
pauy  the  jury  during  their  view  of  the  lo-  sion  of  the  case  to  the  jury:  People  v.  Haw- 
cus  in  quo:  People  v.  Yut  Ling,  74  Cal.  569.  ley.  111  Cal.  78. 

The  court  may  order  a  view  of  the  prem-         Visiting  the  premises  by  one  of  the  jurors 

ises.even  though  they  lie  in  another  county  during  the  progress  of  the  trial  is  not  such 

than  the  one  in  which  the  cause  is  on  trial:  misconduct  as  will    necessitate  discharging 

People  V.  Bush,  71  Cal.  602.    Where    both  the  jury:  People  v.  Hope,  62  Cal.  291. 

1120.  Knowledge  of  jnror  to  be  declared  in  court,  and  he  to  be  sworn  as  a  wit- 
ness. 

Sec.  1120.  If  a  juror  has  any  personal  knawledge  respecting  a  fact  in  con- 
troversy in  a  cause,  he  must  declare  the  same  in  open  court  during  the  trial. 
If,  during  the  retirement  of  the  jury,  a  juror  declare  a  fact  which  could  be 
evidence  in  the  cause,  as  of  his  own  knowledge,  the  jury  must  return  into  court. 
In  either  of  these  cases  the  juror  making  the  statement  must  be  sworn  as  a 
witness  and  examined  in  the  presence  of  the  parties. 

Knowledge  of  juror,  when   may  be  employed    in  rendering    verdict:    See  81  Am. 
Dec.  266,  267,  note. 

1121.  Jurors,  separation  of,  during  trial. 

Sec.  1121.  The  jurors  sworn  to  try  an  action  may,  at  any  time  before  the 
submission  of  the  cause  to  the  jury,  in  the  discretion  of  the  court,  be  per- 
mitted to  separate  or  be  kept  in  charge  pf  a  proper  oflScer.  The  officer  must 
be  sworn  to  keep  the  jurors  together  until  the  next  meeting  of  the  court,  to 
suffer  no  person  to  speak  to  them  or  communicate  with  them,  nor  to  do  so  him- 
self, on  any  subject  connected  with  the  trial,  and  to  return  them  into  court  at 
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the  next  meeting  thereof.     [Amendment,  approved  April  9,  1880 ;  Amendments 
1880,  23  (Ban.  ed.  169);  took  effect  immediately.] 

to:  People  v.  Kelly,  46  Cal.  356.  Separa- 
tion of  the  jurors  is  in  the  discretion  of  the 
court:  People  v.  Ebanks,  117  Cal.  652,  657. 
This  section  is  -constitutional:  People  v. 
Chaves,  122  Cal.  134. 

Separation  of  Jury  during  trial:  See  60 
Am.  Rep.  73-75,  note. 


Separation  of  Jury.— An  order  of  the 
court  authorizing  the  sheriff  to  receive  from 
the  jury  a  sealed  verdict,  if  they  should 
agree  during  the  night,  and  upon  its  re- 
ceipt to  allow  the  jury  to  separate  until  the 
session  of  the  court  upon  the  following 
morning,  cannot  afterward  be  complained 
of  by  the  defendant,  if  he  consented  there- 


1122.  Jury,  at  each  adjonmment,  mnst  be  admonished,  etc. 

Sec.  1122.  The  jury  mnst  also,  at  each  adjournment  of  the  conrt,  whether 
pennitted  to  separate  or  kept  in  charge  of  officers,  be  admonished  by  the  court 
that  it  is  their  duty  not  to  converse  among  themselves  or  with  anyone  else  on 
any  subject  connected  with  the  trial,  or  to  form  or  express  any  opinion  thereon 
until  the  cause  is  finally  submitted  to  them. 

This    section  should   be  strictly   com-  the  introduction  of  evidence,  the  error  was 

plied  with:  People  v.  Thompson,  84  Cal.  technical,   and  not  sufficient  to  demand  a 

608.    But  where  the    failure  to   admonish  reversal:  People  v.  Coyne,  116  Cal.  295. 
the  jury  occurred  on  an  occasion  prior  to 

1123.  Juror  unable  to  perform  Ms  duties,  proceedings. 

Sec.  1123.    If,  before  the  conclusion  of  the  trial,  a  juror  becomes  sick,  so  as 

to  be  unable  to  perform  his  duty,  the  court  may  order  him  to  be  discharged. 

In  that  case  a  new  juror  may  be  sworn  and  the  trial  begin  anew,  or  the  jury 

may  be  discharged  and  a  new  jury  then  or  afterward  impaneled. 

Juror  getting  sick. — ^Where  a  new  juror      jury  was  sworn,  one  juror  became  ill  and 


is  called  to  take  the  place  of  one  that  has 
been  taken  sick,  the  trial  must  begin  anew, 
and  *'that  being  so,  it  follows  that  the  de- 
fendant was  entitled,  after  the  change  had 
been  effected,  to  all  the  challenges  which 
the  law  gave  him  in  the  first  instance": 
People  V.  Stewart,  63  Cal.  60,  61.  See  Peo- 
ple V.  Brady,  72  Cal.  490,  where  after  the 

1124.  Court  to  decide  questions  of  law 

Sec.  1124.     The  court  must  decide 
course  of  a  trial. 

Questions  of  law.— A  court  has  no  right 
to  submit  to  the  determination  of  a  jury 
questions  of  mere  law.  The  pertinency  of 
evidence  is  a  question  of  law  which  the 
court  should  determine:  People  v.  Ivey,  49 
Cal.  56. 

Court  must  declare  the  law:  Sec.  1093, 
subd.  6,  note. 

"An  act  of  the  legislature  passed  between 
the  commission  of  the  crime  and  the  death 


was  discharged  and  challenges  were  per- 
mitted the  prosecution  against  the  remain- 
ing jurors  before  the  panel  was  filled.  In 
People  V.  Van  Horn,  119  Cal.  323,  332.  a 
juror  was  discharged  and  another  juror 
regularly  selected  before  the  introduction  of 
evidence;  and  this  procedure  was  held  to  be 
justified  by  this  section. 

arising  during  trial. 

all  questions  of  law  which  arise  in  the 

of  the  person  on  whom  the  crime  was  per- 
petrated, which  declares  all  offenses  then 
committed  to  be  punishable  under  the  law 
in  existence  at  the  date  of  the  act,  is  valid 
and  binding:  People  v.  Gill,  6  Cal.  637;  see, 
also,  sees.  3,  6,  ante;  and  ample  note  to  sec. 
1102,  ante,  and  cases  there  cited.  The  next 
section  makes  libel  an  exception":  Commis- 
sioners' note. 
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1125.  Oil  trial  for  libel,  jury  to  determine  law  and  fact. 

[Seetion  1125  was  repealed  by  act  approved  March  16,  1901;  Commissioners* 
Amendment;  took  effect  July  1,  1901.] 

Same  principle:  Art.  I,  sec.  9,  of  the  constitution. 

1126.  On  indictment  for  libel,  jury  to  determine  law  and  fact. 

Sec.  1126.  On  a  trial  for  any  other  offense  than  libel,  questions  of  law  are 
to  be  decided  by  the  court,  questions  of  fact  by  the  jury;  and  although  the 
jury  have  the  power  to  find  a  general  verdict,  which  includes  questions  of  law 
as  well  as  of  fact,  they  are  bound,  nevertheless,  to  receive  as  law  what  is  laid 
down  as  such  by  the  court.  [Amendment,  approved  April  9, 1880;  Amendments 
1880,  23  (Ban.  ed.  170);  took  effect  immediately.] 

Charging  Jury  with    respect  to  ques-      in  opposition  thereto  wiU  he  set  aside  on 


tions  of  fact:  Sec.  1093,  subd.  6,  note. 

Questions  of  law:  Sec.  1124,  note. 

Jury  bound  by  instructioiis,  although 
erroneous. — ^The  jury  must  receive  the  law 
as  laid  down  to  them  by  the  court  in  its 
instructions.  They  are  not  at  liberty  to 
disregard  the  instructions  given,  although 
erroneous,  and  a  verdict  which  is  rendered 


motion,  as  "against  law":  Kmerson  v.  Santa 
Clara,  40  Gal.  545;  Armstrong  v.  Keith,  20 
Am.  Bee.  133,  note.  It  is  not  error  for  the 
court  to  charge  the  jury  that  they  "should 
receive  the  law  as  I  state  it  to  be,  notwith- 
standing you  may  believe  that  I  am  wrong, 
and  that  the  law  is  or  should  be  otherwise"; 
People  V.  Worden,  113  Cal.  569. 


1127.  Charging  the  jury. 

Sec.  1127.  In  charging  the  jury  the  court  must  state  to  them  all  matters  of 
law  necessary  for  their  information.  All  instructions  given  (except  such  as 
might  incidentally  he  given  during  the  admission  of  evidence)  shall  be  in  writ- 
ing, unless  both  parties  request  the  giving  of  an  oral  instruction,  or  consent 
thereto,  and  when  so  given  orally,  all  instructions  must  be  taken  down  by  the 
phonographic  reporter.  Either  party  may  present  to  the  court  any  written 
charge,  and  request  that  it  be  given.  If  the  court  thinks  it  correct  and  perti- 
nent, it  must  be  given ;  if  not,  it  must  be  refused.  Upon  each  charge  presented 
and  given  or  refused,  th«  court  must  indorse  and  sign  its  decision.  If  part  be 
given  and  part  refused,  the  court  must  distinguish,  showing  by  the  indorsement 
what  part  of  the  charge  was  given  and  what  part  refused.  [Amendment,  ap- 
proved March  27, 1897;  Stats.  1897,  p.  184;  in  effect  sixty  days  from  March  27, 
1897.]  « 


Alibi,  instructions  warning  Jury 
against:  See  14  Am.  St.  Rep.  41-^,  note. 

Instinictions:  See,  also,  sees.  1003,  and 
note,  1102,  and  note.  In  criminal  cases  in- 
structions should  not  be  given  to  the  jury 
unless  founded  upon  some  evidence  that  has 
been  adduced  at  the  trial.  They  should  be 
predicated  upon  some  theory,  logically  de- 
ducible  from  at  least  some  portion  of  the 
testimony:  People  v.  Roberts,  6  Cal.  214; 
People  V.  Graham,  21  Cal.  261;  People  v. 
Sanchez,  24  Cal.  17;  People  v.  Murphy,  47 
Cftl.  103;  People  v.  Estrado,  49  Cal.  171; 
People  V.  Vasquez,  49  Cal.  5G0;  People  v. 


Turley,  50  Cal.  469;  People  v.  Atherton,  51 
Cal.  495;  People  v.  Oummings,  57  Cal.  88; 
People  V.  Hunt,  59  Cal.  435;  People  v.  De 
Silvera,  59  Cal.  592;  People  v.  Gilbert,  60 
Cal.  108,  111.  Alleged  errors  upon  merely 
abstract  propositions  of  law,  in  giving  in- 
structions, will  not  be  reviewed:  People  v. 
Walsh,  43  Cal.  447.  A  defendant  who 
seeks  a  reversal  of  judgment  on  the  ground 
of  error  in  giving  or  refusing  instructions 
must  have  sufficient  of  the  facts  in  the  case 
set  forth  in  the  record  to  show  that  the  in- 
structions requested  are  pertinent:  People 
V.  Smith,  57  Cal.  130;  People  v.  Dick,  32 
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Cal.  213;  People  v.  Van  Horn,  119  Cal.  323, 
332.  "If  an  instruction  in  a  case  is  asked 
which  refers  to  facts  which  there  is  no  evi- 
dence to  prove,  it  is  not  error  to  refuse  to 
give  it,  and  if  given,  although  in  fact  er- 
roneous in  the  abstract,  it  will  not  be  re- 
garded as  an  error  for  which  the  judgment 
will  be  reversed,  unless  it  be  manifest  that 
the  jury  were  misled  by  it  to  the  prejudice 
of  the  defendant":  People  v.  Cochran,  61 
Cal.  548,  551.  But  if  the  action  of  the 
court  in  giving  or  refusing  such  instructions 
is  erroneous  under  any  possiUe  state  of 
facts,  the  appellate  court  will  review  it, 
notwithstanding  there  is  no  evidence  in  the 
record:  People  v.  Dick,  32  Cal.  213;  People 
V.  Torres,  38  Cal.  141;  People  v.  Padillia, 
42  Cal.  535.  If  an  instruction  asked  for  by 
the  defendant  properly  states  the  law,  it 
should  be  given  in  the  very  words  asked: 
People  V-  Williams,  17  Cal.  142.  But  if  al- 
ready substantially  given,  it  need  not  be 
repeated:  People  v.  Kelly,  28  Cal.  424;  Peo- 
ple V.  Strong,  30  Cal.  154;  People  v.  Mur- 
ray, 41  Cal.  66;  People  v.  Hope,  62  Cal.  291; 
People  V.  Hong  Ah  Duck,  61  Cal.  394;  Peo- 
ple V.  Roemer,  114  Cal.  51;  People  v.  Barn- 
ey, 114  Cal.  554;  People  v.  Durrant,  116- 
Cal.  179,  222;  People  v.  Van  Horn,  119  Cal. 
^2ii,  332;  People  v.  Elliott,  119  Cal.  593. 
Nor  is  the  court  obliged  to  give  the  reason 
or  history  of  the  law  which  is  given  to  the 
jury:  People  v.  Ramirez,  56  Cal.  533,  536'^ 
38  Am.  Rep.  73.  An  instruction  citing  a  de- 
cision in  another  state  is  not  to  be  com- 
mended, but  cannot  be  prejudicial  where 
there  is  no  error  in  the  rule  as  stated:  Peo- 
ple V.  Holmes,  118  Cal.  444,  459.  When  re- 
fused because  similar  instructions  are  al- 
ready given,  the  court  should  be  careful  to 
place  its  refusal  upon  such  ground  or  the 
jury  may  be  misled  thereby:  People  v.  Hur- 
ley, 8  Cal.  390;  see  People  v.  Ramirez,  13 
C\il.  172;  People  v.  King,  27  Cal.  507;  87 
Am.  Dec.  95.  But  the  omission  to  mark  in- 
struction refused  because  already  given,  if 
an  error,  is  an  immaterial  one,  not  preju- 
dicing defendant:  People  v.  Ramirez,  56  Cal. 
533,  538;  38  Am.  Rep.  73.  A  defendant 
cannot  complain  of  an  instruction  unless  he 
has  been  injured  thereby:  People  v.  Nichol, 
34  Cal.  211;  People  v.  Ah  Kong,  49  Cal.  6; 
People  V.  De  Silvera,  59  Cal.  592;  People  v. 
Messersmith,  61  Cal.  246.  Neither  can  he 
complain  of  the  failure  of  the  court  to  in- 


struct the  jury  upon  a  particular  point  if 
he  fails  to  ask  for  an  instruction  upon  that 
point:  People  v.  Haun,  44  Cal.  96;  People  v.. 
Ah  Wee,  48  Cal.  236.  Failure  of  the  court 
in  a  criminal  prosecution  to  instruct  the 
jury  upon  any  proposition  deemed  essential 
by  the  defendant  is  not  error,  where  no  re* 
quest  is  made  for  such  instruction:  People 
V.  Fice,  97  Cal.  459. 

AfELdavit  of  Jurors  to  show  that  they 
misunderstood  the  instructions:  See  48  Am. 
Dec.  376-379,  note. 

Whole  charge  to  be  considered.— In  re- 
viewing the  instructions  of  the  lower  courts 
the  whole  charge  will  be  taken  together, 
and  if  without  straining  any  portion  of  the 
language  it  harmonizes  as  a  whole,  and 
fairly  and  correctly  presents  the  law  bear- 
ing on  the  issues  tried,  the  appellate  court 
will  not  disturb  the  judgment,  because  a 
separate  instruction  does  not  contain  all  the 
conditions  and  limitations,  which  are  to  be 
gathered  from  the  entire  text:  People  v. 
BagneU,  31  Cal.  409;  People  v.  Doyell,  48 
Cal.  85;  People  v.  Welch,  49  Cal.  174;  Peo- 
ple V.  Nelson,  56  Cal.  77,  81;  People  v. 
Gray,  61  Cal.  164,  182;  44  Am.  Rep.  549; 
People  V.  Morine,  61  Cal.  370;  People  v.  De 
Silvera,  59  Cal.  59;  People  v.  Hurtado,  63 
Cal.  289,  292;  People  v.  McDowell,  64  Cal. 
4G7;  People  v.  Core,  59  Cal.  390;  People  v. 
Worden,  113  Cal.  569;  People  v.  Armstrong, 
114  Cal.  570,  573;  People  v.  Brittan,  118 
Cal.  409,  411. 

Miscellaneous  matters.— Courts  may-  re- 
quire instructions  that  the  parties  desire  to 
have  given  to  be  handed  to  them  before  the 
argument  of  the  case  commences;  but  if  it 
becomes  necessary  from  the  course  of  the 
argument  to  give  other  instructions  than 
those  requested  to  prevent  injustice,  they 
should  be  given:  People  v.  Sears,  18  Cal, 
635.  Irrelevant  portions  of  an  instruction 
may  be  stricken  out:  People  v.  Gotta,  49 
Cal.  166.  It  is  unnecessary  to  charge  the 
jury  that  they  are  the  exclusive  judges  of 
the  fact:  People  v.  Boggs,  20  Cal.  432. 

Contradictory  and  confused  instruc- 
tions.—If  the  jury  are  erroneously  in- 
structed as  to  what  the  law  is  in  one  part 
of  the  charge,  a  correct  statement  of  the 
law  in  another  part  does  not  cure  the  error. 
If  cpntradictory  in  a  material  point,  a  new 
trial  will  bo  granted:  People  v.  Campbell, 
30  Cal.  312;  People  v.  Valencia,  43  Oal.  552; 
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People  y.  Anderson,  44  Cal.  65;  People  v.  bodied  in  a  bill  of  ezceptione,  or  indorsed 

Wong  Ah  Ngow,  54  Gal.  151;  35  Am.  Rep.  by  the    judge,  showing  the  action    of  the 

69;  People  v.  Mesaersmith,  57  Cal.  575;  Peo-  court  thereon:  People  v.  Thompson,  28  Cal. 

pie  V.  Marshall,    112  Cal.    422.    Uncertain  214;  People  v.  Tetherow,  40  Cal.  286;  and 

ahd  confused  instructions  should  not  be  giv-  see  People  v.  Flahave,  58  Cal.  249,  253,  per 

en;  People  v.  Hurley,  57  Cal.  145,  contain-  McKinstry,  J.,  in  regard  to  the  inefficacy 

ing  a  statement  of  the  distinction  between  of  clerk's  insertion  in  the  record  of  a  paper 

confused  instructions  that  do  and  those  that  head  "Instructions'*  which    are  not  shown 

do  not  mislead.    That  there  will  be  no  re-  ^Y  the  court's  indorsement  to  have  been  giv- 

versal  where  a  portion  of  the  instruction  is  en  or  refused  in  whole  or  in  part, 

meaningless,  see  People  y.  Ah  Loy,  57  Cal.  Charging    jurors    upon    questiona    of 

566;  see  People  v.  Monahan,  59  Cal.  389,  fact:  Sec.  1093,  subd.  6,  and  note, 

for    a    reversal    for   confused    instructionB.  Oral  instructions:  Sec.  1094,  subd.  6,  and 

And  for  decisions  holding  charge  sufficient  note. 

if  correct  as  a  whole,  see  the  note  to  sec.  Instructions   upon   insanity:   Sec.   26, 

1258.    See,  also,  note  to  sec.  1096.  subd.  3,  and  note. 

Instructions  as    part  of  the    record.--  Presumption  of  innocence:    Sec.    1096, 

Alleged    errors    in    giving    or    refusing    in-  and  note, 
structions  will  not  be  reviewed  unless  em- 

1128.  Jury  may  decide  in  court,  or  retire  in  cdstody  of  officers.   ^ 

Sec.  1128.  After  hearing  the  charge,  the  jury  may  either  decide  in  court  or 
may  retire  for  deliberation.  If  they  do  not  agree  without  retiring,  an  oflBcer 
must  be  sworn  to  keep  them  together  in  some  private  and  convenient  place, 
and  not  permit  any  person  to  speak  to  or  communicate  with  them,  nor  to  do 
so  himself,  unless  by  order  of  the  court,  or  to  ask  them  whether  they  have 
agreed  upon  a  verdict,  and  to  return  them  into  court  when  they  have  so  agreed, 
or  when  ordered  by  the  court. 

Oath  of  officer  in  charge  of  Jury:  Sec.  separate.    Their  separation,  however,  is  not 
1440.  ground  for  a  motion  to  discharge  the  de- 
Separation    of    Jury.— After    the    jury  fendant,   though    it  is  ground    for  a  new 
have  retired    they  must  be  kept  together,  trial:  People  v.  Hawley,  111  Cal.  78. 
The  court  has  no  power  to  permit  them  to 

1129.  Defendant  appearing  for  trial  may  be  committed. 

Sec.  1129.  When  a  defendant  who  has  given  bail  appears  for  trial,  the  court 
may,  in  its  discretion,  at  any  time  after  his  appearance  for  trial,  order  him  to 
be  committed  to  the  custody  of  the  proper  officer  of  the  county,  to  abide  the 
judgment  or  further  order  of  the  court,  and  he  must  be  committed  and  held  in 
custody  accordingly. 

ConBtitutional.— Thi&    section    does    not   violate  the  right  of  bail  secured  by  the  con- 
stitution: People  V.  Williams,  59  Oal.  074. 

1130.  If  district  attorney  fails  to  attend,  court  may  appoint. 

Sec.  1130.  If  the  district  attorney  fails  to  attend  at  the  trial,  the  court  must 
appoint  some  attorney  at  law  to  perform  the  duties  of  the  district  attorney  on 
such  trial. 

District  attorney,  duties  of:   Pol.  Code,  be  allowed  associate  counsel  to  aid  in  the 

sees.  4256-4258.  management  of  a  criminal  case  is  a  matter 

Assistant    counsel    for  district    attor-  resting  in  the  discretion  of  the  trial  court, 

ney.— Whether  the  district  attorney  should  and  unless  that  discretion  is  abused,  the  ap- 
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pellate  court  will  not  interfere:  People  v.      counsel  to  take  charge  of  the    prosecution 

Blackwell,  27  Cal.  65;  People  v.  Turcott,  65      during  his  absence. 

Cal.   126.    See  People  v.  Walters.  98  Cal.         Argrument:  Sec.  1093,  subd.  5.  and  note. 

Kuxnber  of  counsel:  Sec.  1095. 
138,  where   the    district    attorney    secured        ^^^^^  ^  argum«it:  Sec.  1095,  and  note. 

1131.  Allegations  of  larceny  or  embezzlement,  when  sostained. 

Sec.  1131.  Upon  a  trial  for  larceny  or  embezzlement  of  money,  bank  notes, 
certificates  of  stock,  or  valuable  securities,  the  allegation  of  the  indictment  or 
information,  so  far  as  regards  the  description  of  the  property,  is  sustained  if 
the  offender  be  proved  to  have  embezzled  or  stolen  any  money,  bank  notes, 
certificates  of  stock,  or  valuable  security,  although  the  particular  species  of 
coin  or  other  money,  or  the  number,  denomination,  or  kind  of  bank  notes ,  cer- 
tificates of  stock,  or  valuable  security,  be  not  proved;  and  upon  a  trial  for 
embezzlement,  if  the  offender  be  proved  to  have  embezzled  any  pi€ce  of  coin 
or  other  money,  any  bank  note,  certificate  of  stock,  or  valuable  security,  al- 
though such  piece  of  coin  or  other  money,  or  such  bank  note,  certificate  of 
stock,  or  valuable  security  may  have  been  delivered  to  him  in  order  that  some 
part  of  the  value  thereof  should  be  returned  to  the  party  delivering  the  same, 
and  such  part  shall  have  been  returned  accordingly.  [Amendment,  approved 
April  9^  1880;  Amendments  1880,  23  (Ban.  ed.  170);  took  effect  immediately.] 

Proof  of  money  stolen.— It  is  not  necea*  bezzled;  and  it  is  sufficient  to  describe  the 

sarj;  to  justify  a  verdict  of  guilty  of  lar-  money    as    lawful    money    of    the    United 

ceny,  that  the    prosecution    should    prove  States:    People    v.    Cobler,    108    Cal.    538. 

that  money  stolen  answered  the  description  Where    the   information    averred    that  the 

contained    in  the    information.    Under  this  defendant  received  the  money  as  the  agent 

section,  strict  proof  of  the  ^aracter  of  the  and  servant  of  one    Haneke,  it  was    held 

money   stolen    is    unnecessary:    People   v.  that  the  capacity  in  which  the  money  was 

Nelson,  56  Oal.  77,  80.    It  is  not  necessary  received  wns  alleged  sufficiently:  People  v. 

to  specify  in    an  indictment  for    embezzle-  Treadwell,  69  Oal.  228.    Proof  of  embezzling  a 

ment  or  to  prove  at  the  trial  the  coin,  num-  part  of  the  amount  charged  is  sufficient:  Peo- 

ber,  denomination,  or  kind    of  money  em-  pie  ▼.  Gray,  66  Cal  ^^71. 


CHAPTER  ni. 

CONDUCT  OF  THE  JURY  AFTER  THE  CAUSE  IS  SUBMITTED  TO  THEM. 

Sec.  1135.  Room,  etc.,  for  jury  after  retirement 

Sec.  1136.  Accommodations  for  jury  when  kept  together. 

Sec.  1137.  What  papers  the  jury  may  take   with  them. 

Sec  1138.  After  retirement,  may  return  into  court  for  information. 

Sec.  1139.  If  juror  after  retirement  becomes  sick,  etc. 

Sec.  1140.  Not  to  be  discharged  unless  there  is  no  probability  that  they  can  agree. 

Sec.  1141.  When  discharged  without  verdict,  cause  to  be  again  tried. 

Sec.  1142.  Court  may  adjourn  during  absence,  but  deemed  open. 

Sec.  1143.  Fees  and  mileage  of  jurors. 

1135.  Boom,  etc.,  for  jury  after  retirement. 

Sec,  1135.  A  room  must  be  provided  by  the  supervisors  of  each  county  for 
the  use  of  the  jury,  upon  their  retirement  for  deliberation,  with  suitable  furni- 
ture, fuel,  lights,  and  stationery.    If  the  supervisors  neglect,  the  court  may 
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order  the  sheriflE  to  do  so,  and  the  expenses  incurred  by  him  in  carrying  the- 
order  into  effect,  when  certified  by  the  court,  are  a  county  charge. 

Jury  expenses:  See  Pol.  Code,  sec.  4344,  subd.  3. 

« 

1136.  Accommodations  for  jury  when  kept  together. 

Sec.  1136.     While  the  jury  are  kept  together,  either  during  the  progress  of 

the  trial  or  after  their  retirement  for  deliberation,  the  court  must  direct  the 

sheriff  to  provide  the  jury  with  suitable  and  sufficient  food  and  lodging,  or  other 

reasonable  necessities.    And  the  auditor,  upon  the  order  of  the  court,  shall 

draw  his  warrant  for  the  expenses  so  incurred,  and  the  same  shall  be  paid  by 

the  treasurer  of  the   county,  or   city  and   county,  out  of   the   general  fund. 

[Amendment,  approved  March  23,  1901;  Stats.  1901,  p.  654;  in  effect  sixty  daya 

from  passage.] 

This  section    does  not  authorize    pro-     People  v.  Gray,  61  Cal.  164;  People  v.  Lee^ 
curing  and    drinking  liquors    by  the  jury:     Chuck.  78  Cal.  317. 

113*^.  What  papen  the  jury  may  take  with  them. 

feec.  1137.  Upon  retiring  for  deliberation,  the  jury  may  take  with  them  all 
papers  (except  depositions)  which  have  been  received  as  evidence  in  the  cause,. 
or  copies  of  such  public  records  or  private  documents  given  in  evidence  as 
ought  not,  in  the  opinion  of  the  court,  to  be  taken  from  the  person  having  them, 
in  possession.  They  may  also  take  with  them  the  written  instructions  given,, 
and  notes  of  the  teetimjony  or  other  proceedings  on  the  trial,  taken  by  them- 
selves or  any  of  them,  but  none  taken  by  any  other  person. 

Jury   may   take   what.— "It  heretofore     nished    by  the    sheriff    with  a  volume    of 


rested  in  the  discretion  of  the  court  to  per- 
mit the  jury  to  take  the  instructions  with 
them  to  the  juryroom.  It  was  frequently 
cause  for  their  return  to  inquire  in  regard 
to  the  instructiolkB;  hence  the  necessity  and 
propriety  of  the  change":  Commissioners' 
note.  The  jury  can  take  wilh  them  only 
those  mstructions  that  have  been  given: 
People  V.  Barthleman,  120  Cal.  7,  11.  As 
a  general  rule,  the  jury  cannot,  without  the 
permission  of  the  court,  take  with  them, 
upon  retiring  to  deliberate,  any  papers  or 
books  which  have  been  introduced  in  evi- 
dence upon  the  trial:  Pound  v.  State,  43 
Ga.  88,  140;  Newkirk  v.  State,  27  Ind.  1; 
State  V,  Smith,  6  R.  I.  33.  Whether  a  vio- 
lation of  this  rule  will  be  such  error  as  will 
vitiate  the  verdict  depends  upon  the  cir- 
cumstances of  each  particular  case.  Where 
papers  which  had  been  introduced  in  evi- 
dence upon  the  trial  were  taken  by  the 
jury  to  their  room  inadvertently,  without 
permission,  but  it  did  not  appear  that  any 
use  had  been  made  of  them,  a  new  trial 
was  refused:  Bersch  v.  State,  13  Ind.  434; 
74  Am.  Dec.  263;  see  People  v.  Page,  1 
Idaho,  114.     But  where  the  jury  were  fur- 


Bishop's"  Criminal  Law,  without  the  con- 
sent of  the  defendant  or  permission  of  the 
court,  a  new  trial  was  granted:  Newkirk 
V.  State,  27  Ind.  1.  So  where  they  were 
furnished  with  a  copy  of  the  laws  of  the 
state  where  the  trial  was  had,  a  new  trial 
was  granted:  State  v.  Smith,  6  R.  I.  33. 
By  this  section  permission  is  given  to  the 
jury  to  take  with  them  all  papers,  except 
depositions,  which  have  been  received  in 
evidence;  also  the  written  instructions  giv- 
en, and  such  notes  of  the  testimony  as  they 
may  have  taken  themselves.  It  is  error,, 
however,  to  permit  the  jury  to  take  with 
them  written  instructions  which  the  court 
has  refused  to  give;  but  if  such  refused  in- 
structions are  asked  by  and  are  favorable 
to  the  defendant,  the  fact  that  the  jury 
takes  them  cannot  prejudice  him:  People  t. 
Cummings,  57  Cal.  88.  The  section  is  con- 
fined to  papers  introduced  in  evidence, 
and  is  permissive,  not  mandatory,  leaving 
the  matter  to  the  discretion  of  the  court: 
People  V.  Cochran,  61  Cal.  548.  A  diagram 
useil  for  the  purposes  of  illustration  does 
not  come  within  the  purview  of  this  section: 
People  V.  Cochran,  61  Cal.  548. 
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1138.  After  retirement,  may  return  into  court  for  information. 

Sec.  1138.  After  the  jury  have  retired  for  deliberation,  if  there  be  any  dis- 
agreement between  them  as  to  the  testimony,  or  if  they  desire  to  be  informed 
on  any  point  of  law  arising  in  the  cause,  they  must  require  the  officer  to  conduct 
them  into  court.  Upon  being  brought  into  court,  the  information  required 
must  be  given  in  the  presence  of,  or  after  notice  to,  the  district  attorney,  and 
the  defendant  or  his  counsel,  or  after  they  have  been  called.  [Amendment,  ap- 
proved March  30,  1874;  Amendments  1873-74,  445;  took  effect  July  1,  1874.] 

« 

Jury  miut  return  for  information.— It      Neither  should  such  instructions  be  given  in 


iM  the  duty  of  the  jury  if  there  is  any  dis- 
agreement between  them  as  to  the  testi- 
mony or  if  they  desire  information  upon 
any  point  of  law  arising  in  the  cause,  to 
return  into  court  for  the  required  informa- 
tion: People  v.  Hersey,  53  Cal.  574.  If 
they  desire  to  be  further  instructed  as  to 
the  law  of  the  case,  the  court  must  instruct 
them  in  writing,  or,  if  orally,  in  the  pres- 
ence of  the  phonographic  reporter.  To  or- 
ally instruct  them  in  the  latter's  absence  is 
error  per  se:  People  v.  Hersey,  53  Cal.  574. 


the  absence  of  the  defendant's  attorney,  al- 
though the  defendant  himself  is  present^ 
without  proof  of  notice  to  him  of  the  re- 
turn of  the  jury;  People  v.  Trim,  37  Cal. 
274.  The  latter  decision  was  made  under 
section  408  of  the  criminal  practice  act, 
which  provided  that  notice  should  be  given 
to  '^defendant  and  his  counsel":  Hittell's 
Gen.  Laws,  1995.  It  is  not  error  for  the 
court  to  recall  the  jury  and  give  further  in- 
structions, without  a  request  on  their  part: 
People  V.  Perry,  65  Cal.  568. 


1139.  If  jnror  after  retirement  becomes  sick,  etc. 

Sec.  1139.  If,  after  the  retirement'  of  the  jury,  one  of  them  be  taken  so  sick 
as  to  prevent  the  continuance  of  his  duty,  or  any  other  accident  or  cause  occur 
to  prevent  their  being  kept  for  deliberation,  the  jury  may  be  discharged. 

Discharge  of  Jury,  not  an  acquittal.— 
The  discharge  of  the  jury  for  such  causes 
as  are  specified  in  this  section  does  not 
amount  to  an  acquittal  of  defendant:  £x 
parte  McLaughlin,  41  Cal.  212;  10  Am.  Rep. 
272;  People  v.  Cage,  48  Cal.  323  j  17  Am. 
Rep.  436;  see  sec.  687,  note.  The  power 
conferred  upon  the  court,  however,  to  dis- 
charge a  jury  without  the  defendant's  con- 


sent, is  not  an  absolute,  uncontrolled  discre- 
tionary power.  It  must  be  exercised  in  ac- 
cordance with  established  legal  rules,  and 
a  sound  legal  discretion  in  the  application 
of  such  rules  to  the  facts  and  circumstances 
of  each  particular  case,  and  in  this  state  is 
subject  to  review  by  an  appellate  court: 
Ex  parte  McLaughlin,  41  Oal.  219. 


1140.  Not  to  be  discharged,  unless  there  is  no  probability  that  they  can  agree. 

Sec.  1140.  Except  as  provided  in  the  last  section,  the  jury  cannot  be  dis- 
charged after  the  ofiuBe  is  submitted  to  them  until  they  have  agreed  upon  their, 
verdict  and  rendered  it  in  open  court,  unless  by  consent  of  both  parties,  entered 
upon  the  minutes,  or  unless,  at  the  expiration  of  such  time  as  the  court  may 
deem  proper,  it  satisfactorily  appears  that  there  is  no  reasonable  probability 
that  the  jury  can  agree. 


Acquittal:  Sec.  687,  note. 

Jeopardy:  Sec.  687,  note. 

Under  this  section  it  is  not  necessary 
when  a  jury  is  discharged  for  failure  to 
agree  that  the  record  should  show  that  it 
satisfactorily  appeared  to  the  judge  that 
there  was    no  reasonable  probability    that 


the  Jury  could  agree:  People  v.  Greene,  100 
Cal.  140.  The  failure  to  agree  and  the  con- 
sequent discharge  of  the  jury  avoids  the 
plea  of  once  in  jeopardy,  and  the  case  is 
not  taken  out  of  the  rule  by  the  fact  that 
the  court  instructed  the  jury  to  return  a 
verdict  of  not  guilty,  nor  by  the  fact  that 
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they  oaght  to  have  returned  such  verdict, 
by  reason  of  the  evidence,  but  failed  to 
•agree  upon  a  verdict,  through  erroneous  no-, 
tions  of  some  of  the  jurors:  People  v.  James, 
07  Cal.  400. 

Consent  of  parties.— The  jury  in  a  crim- 
inal case  may  be  discharged  by  the  consent 
of  both  parties  entered  in  the  minutes,  al- 
though they  have  not  agreed  upon  a  ver- 
dict: People  V.  Webb,  38  Cal.  46T.  Such 
discharge  does  not  amount  to  an  acquittal 
^f  the  defendant:  Ex  parte  McLaughlin,  41 


Cal.  212;  10  Am.  Rep.  272;  People  v.  Cige, 
48  Cal.  323;  17  Am.  Rep.  436.  Except  in 
cases  specially  provided  for,  the  discharge 
of  a  jury  after  a  void  verdict,  without  the 
consent  of  defendant,  operates  as  an  ac- 
quittal: People  V.  Curtis,  76  Cal.  57. 

Discliarge  of  Jury  with.oat  verdict: 
See  1  Am.  Dec.  176, 177,  note. 

Inability  to  agree  authorizes  discharge 
of  jury  in  criminal  cases:  See  12  Am.  Dec. 
547,  548,  note. 


1141.  When  dischai^ed  without  verdict,  cause  to  be  again  tried. 

Sec.  1141.    In  all  cases  where  a  jury  is  discharged  or  prevented  from  giving 

a  verdict  by  reason  of  an  accident  or  other  cause^  except  where  the  defendant 

is  discharged  during  the  progress  of  the  trial,  or  after  the  cause  is  submitted  to 

them,  the  cause  may  be  again  tried.     [Amendment,  approved  April  9,  1880; 

Amendments  1880,  24  (Ban.  ei  170);  took  eflEect  immediately.] 
Jeopardy:  Sec.  687,  and  note. 


1142.  Court  may  adjourn  during  absence,  but  deemed  6pen.  . 

Sec.  1142.  While  the  jury  are  absent^  the  court  mdy  adjourn  from  time  to 
time,  as  to  other  business,  but  it  must  nevertheless  be  open  for  every  purpose 
•connected  with  the  cause  submitted  to  the  jury  until  a  verdict  is  rendered  or  the 
jury  discharged. 

Holiday.— A  jury  may  be  discharged  on   WaehiDgton's   Birthday    for   not    agreeing: 
People  T.  Soto,  66  Cal.  621. 

1143.  Fees  and  mileage  of  jurors. 

Sec.  1143.  The  fees  of  jurors  in  the  superior  courts  of  the  state,  in  criminal 
•cases,  shall  be  two  dollars,  in  lawful  money  of  the  United  States,  for  each 
•day's  attendance,  and  mileage,  to  be  computed  at  the  rate  of  fifteen  cents  per 
mile  for  each  mile  necessarily  traveled  in  vat  tending  court,  in  going  only.  Such 
fees  and  mileage  shall  be  paid  by  the  treasurer  of  the  county,  or  city  and  county, 
in  which  the  juror's  services  were  rendered,  out  of  the  general  fund  of  said 
<iounty,  or  city  and  county,  upon  warrants  drawn  by  the  county  auditor  upon 
the  written  order  of  the  judge  of  the  court  in  which  said  juror  was  in  attend- 
♦anoe,  and  the  treasurer  of  said  county,  or  city  and  county,  %hall  pay  said  war- 
rants. The  board  of  supervisors  of  each  county,  or  city  and  county,  is  hereby 
directed  to  make  suitable  appropriation  for  the  payment  of  the  fees  herein 
provided  for.  [Became  a  law  under  constitutional  provision  without  gov- 
ernor's approval,  March  14, 1901;  Stats.  1901,  p.  290;  took  effect  July  1,  1901.] 

Section  1143,  relating  to  the  discharge  of     18S0;  AmendmenU  1880,  6  (Ban.  ed.  27); 
the  jury  by  the  final  adjournment  of  the     took  effect  from  passage. 
<rourt,  was  repealed  by  act  of  March  12, 
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CHAPTER  IV. 

(  THE  VEUDICT. 

Sec.  1147.  Return  of  jury. 

Sec.  1148.  Appearance  of  defendant. 

Sec.  1149.  Manner  of  taking  verdict. 

Sec.  liSO.  Verdict  may  be  general  or  speciaL 

Sec.  1151.  General  verdict 

Sec.  1152.  Special  verdict. 

Sec.  1153.  Special  verdict,   how   rendered. 

Sec.  1154.  Form  of  special  verdict. 

Sec.  1155.  Judgment  on  special  verdict. 

Sec.  1156.  When  special  verdict  defective,   new  trial  to  be  ordered. 

Sec.  1157.  Jury  to  find  degree  of  crime. 

Sec.  1158.  Jury  may  find  upon  charge  of  previous  conviction. 

Sec.  1159.  Jury  may  convict  of  lesser  offense,  or  of  attempt. 

Sec.  11(50.  Verdict  as  to  some  defendants,  new  trial, as  to  others. 

Sec.  1161.  Court  may  direct  a  reconsideration  of  the  verdict. 

Sec.  11G2.  When  judgment  may  be  given  on  informal  verdict. 

Sec.  1163.  Polling  the  jury. 

Sec.  1164.  Recording  the  verdict. 

Sec.  1165.  Defendant,  when  to  be  discharged. 

Sec.  1166.  Proceedings  upon  conviction  or  special  verdict. 

Sec.  1167.  Proceedings  on  acquittal  on  ground  of  insanity. 

1147.  ictum  of  jury. 

Sec.  1147.  When  the  jury  have  agreed  upon  their  verdict,  they  must  be 
conducted  into  court  by  the  officer  having  them  in  charge.  Their  names  must 
then  be  called,  and  if  all  do  not  appear,  the  rest  must  be  discharged  without 
giving  a  verdict.  In  that  case  the  action  may  be  again  tried.  [Commissioners* 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

Office  of  trial  jury.— In    Fitzpatrick    v.  from  a  remark  by  the  court  that  the  judg- 

Himmelmann,  48  Cal.  588,  it  was  said  that  ment  rendered  on  the  verdict  will  be  other 

it  is  the  office  of  a  trial  jury,  by  their  ver-  than  he  had  anticipated, 

diet,  whether  general  or  special,  to  find  the  Failure  to  call  names  of  jury.— Where 

facts  in  issue;  that  with  the  legal  effect  of  the  verdict  is  received  without  calling  the 

those  facts,  as  resulting  in  a  judgment  in  names  of  the  jury,  the  omission  to  call  the 

favor  of  the  one   party  or  the    other,  they  names  is  an    irregularity  which    does  not 

have  no  concern   whatever.    A  juror  may  prejudice  the  defendant,  if  in  fact  the  jury 

at  the  last  moment  dissent  from  the  ver-  were  all  present,  and  declared  the  verdict: 

diet  as    presented,  but    his  dissent  should  People  v.  Rodundo,  44  Cal.  541. 

proceed    upon  the  question    of  fact  deter-  Beading    and    recording    verdict:    See 

mined  by  the  verdict.    He  is  not  at  liberty  People  v.    Nichols,  62  Cal.  518;    People  v. 

to  dissent  merely    because  he  mistook  the  Gilbert,  57  Cal.  96;  People  v.  Smalling,  94 

legal    effect  of    his    verdict,  or    ascertains  Cal.  112. 

1148.  Appearance  of  defendant. 

Sec.  1148.  If  charged  with  a  felony,  the  defendant  must,  before  the  verdict 
is  received,  appear  in  person.  If  for  a  misdemeanor,  the  verdict  may  be  ren- 
dered in  his  absence.  [Amendment,  approved  April  9,  1880;  Amendments 
1880,  24  (Ban.  ed.  170);  took  effect  immediately.] 
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Verdict  rendered  in  defendant's  ab- 
sence.— ^Where  defendant,  who  was  indicted 
tor  a  felony,  was  absent  when  the  jury  ren- 
dered a  verdict  of  guilty,  but  returned  im- 
mediately thereafter,  and  before  the  jury 
was  discharged  knew  what  the  verdict  was, 
and  had  an  opportunity  to  demand  a  polling 
of  the  jury,  the  verdict  was  held  not  in- 
validated thereby:  People  v.  Miller,  33  Cal. 
W,  But  where  the  verdict  is  received  and 
recorded,  and  the  jury  discharged  while  de- 
fendant is  not  personally  present,  a  new 
trial  will  be  granted:  People  v.  Beauchamp, 
49  Cal.  41.  The  defendant  is  entitled  to  be 
present  at  the  rendition  of  the  verdict,  and 
is  also  entitled  to  be  present  when,  if  the 
jury  cannot  agree,  the  court  discharges 
them.  In  the  latter  case,  if  the  defendant 
Is  not  present,  it  is,  in  law,  an  acquittal: 
State  V.  Wilson,  50  Ind.  487;  19  Am.  Rep. 


719.  See  People  v.  Jung  Qung  Sing,  70  Cal. 
409.  See,  generally,  upon  the  right  of  the 
defendant  to  be  present  when  the  verdict 
is  rendered,  Beaumont  v.  State,  1  Tex.  App. 
533;  28  Am.  Rep.  424;  State  v.  Bray,  67  N. 
0.  283;  State  v.  Epps,  76  N.  C.  55;  State  v. 
Spores,  4  Or.  198;  Finch  v.  State,  53  Miss. 
363. 

On  appeal,  the  absence  of  the  defendant, 
taken  as  a  ground  for  avoiding  the  verdict, 
must  be  made  to  appear  affirmatively  in  the 
record:  People  v.  Holmes,  118  Cal.  444,  449. 

If  the  defendant  runs  away  pending  the 
trial  the  jury  may  be  discharged,  and  the 
prisoner  will  not  be  deemed  to  have  been  in 
jeopardy  —  the  trial  for  grand  larceny  re^ 
quiring  his  presence:  People  v.  Higgins,  59 
Cal.  357, 

Judgment  in  defendant's  presence: 
See  sec.  1193. 


1149.  Manner  of  taking  verdict. 

Sec.  1149.  When  the  jury  appear  they  must  be  asked  by  the  court,  or  clerk, 
whether  they  have  agreed  upon  their  verdict,  and  if  the  foreman  answers  in  the 
aflBrmative,  they  must,  on  being  required,  declare  the  same. 

Manner  of  taking  verdict.— In  People 
v.  Nichols,  62  Cal.  518,  the  verdict  was 
handed  to  the  clerk,  and  recorded  before 
the  jury  were  asked  if  it  was  their  verdict. 
This,  although  a  palpable  irregularity,  was 
held  not  to  have  prejudiced  the  defendant, 


and  the  supreme  court  would  not  reverse. 
See,  too.  People  v.  Nichols,  57  Cal.  96. 

Irregularity  in  declaring  and  recording 
verdict,  when  not  error:  People  v*  Smalling, 
94  Cal.  112. 


1 150.  Verdict  may  be  general  or  special. 

Sec.  1150.  The  jury  may  render  a  general  verdict,  or,  when  they  are  in  doubt 
as  to  the  legal  effect  of  the  facts  proved,  they  may,  except  upon  a  trial  for  libel, 
find  a  special  verdict.  [Amendment,  approved  April  9,  1880;. Amendments 
1880,  24  (Ban.  ed.  171);  took  effect  immediately.] 

General  verdict:  Sec.  1151,  note.  Carty,  48  Cal.  557;  Arnold  v.  State,  51  Ga. 

Special  verdict.— It  is  improper  for  the      144;  Bloomhuff  v.  State,  8  Blackf.  205.    A 


court  to  direct  the  jury  to  render  a  special 
verdict,  but  the  court  should,  upon  request 
of  either  party,  direct  the  jury  that  they 
have  the  discretion  to  render  either  a  gen- 
eral or  special  verdict:  People  v.  Antonio, 
27  Cal.  404. 

Verdict  of  guilty.— A  general  verdict  of 
guilty  means  guilty  of  all  that  the  indict- 
ment sufficiently  alleges:  People  v.  Magal- 
lones,  15  Cal.  426;  State  v.  Jones,  69  N.  C. 
364;  State  v.  Nowlan,  64  Me.  531;  Lovell  v. 
State,  45  Ind.  550.  If  informal,  the  court 
will  nevertheless  give  effect  to  it,  whether 
for  or  against  the  defendant:  People  v.  Mc- 


verdict  of  guilty  upon  one  count,  and  silent 
upon  others,  is  an  acquittal  upon  such  oth- 
ers: State  V.  Watson,  63  Me.  128;  Guenther 
V.  People,  24  N.  Y.  100.  If  a  crime  is  di- 
vided into  degrees,  the  jury  should  find  the 
degree  of  the  crime  of  which  the  defendant 
is  guilty;  a  general  verdict  in  such  a  case 
is  insuflicient:  People  v.  Coch,  53  Cal.  627; 
People  V.  Ah  Gow,  53  Cal.  628.  Surplusage 
in  a  verdict  does  not  vitiate  it,  but  it  may 
be  rejected:  People  v.  Ah  Kim,  34  Cal.  189; 
Bittick  V.  State,  40  Tex.  117;  McEntee  v. 
State,  24  Wis.  43;  but  if  a  verdict  is  uncer- 
tain, no  valid  judgment    can    be  rendered 
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upon  it:  State  ▼.  Coon,  18  Minn.  518.  As 
where  it  fails  to  show  which  of  two  defend- 
ants is  meant  to  be  convicted:  Favor  t. 
£tate,  54  Ga.  249;  or  on  which  of  two 
counts  a  conviction  is:  Oampbell  v.  Regina, 
1  Ck)x  C.  C.  2G9;  Day  v.  People,  T6  111.  380; 
but  where  there  are  two  defendants,  and 
the  verdict  reads,  "We  find  the  defendant 
guilty  as  charged  in  the  indictment,"  it  is 
fatally  irregular:  People  v.  Sepulveda,  59 
Cal.  342,  in  Bank.  A  verdict  may  be 
amended  so  as  to  make  it  meet  the  require- 
ments of  the  law,  at  any  time  while  the 
Jury  is  before  it  and  under  its  control:  Peo- 
ple V.  Jenkins,  56  Cal.  4.  "Guilty  as 
charged"  is  a  good  verdict  on  a  prosecution 
for  grand  larceny:  People  v.  Whiteley,  64 
€fel.  211;  People  v.  De  Cleer,  60  Cal.  382; 
People  V.  Gilbert,  60  Cal.  180.  Informality 
in  the  verdict  does  not  vitiate:  People  v. 
Gilbert,  57  Cal.  96.  The  verdict  must  con- 
tain within  itself  or  by  reference  to  the  in- 
^ctment  all  the  elements  of  the  crime.  A 
verdict  merely  finding  the  defendant  guilty 
of  defrauding  the  person  named  in  the  in- 
dictment of  the  note  in  the  indictment  men- 
tioned will  not  support  a  judgment  of  con- 
viction for  obtaining  money  under  false  pre- 
tenses: People  y.  Cummings,  117  Cal.  497. 

Where  one  of  two  counts  in  an  informa- 
tion is  fatally  defective,  and  evidence  is  in- 
troduced under  both  counts,  a  general  ver- 
dict of  guilty  cannot  be  referred  to  the 
good  count  only;  a  motion  in  arrest  of  judg- 
ment should  be  granted,  and  judgment  of 
conviction  reversed:  People  v.  Mitchell,  92 
Cal.  500;  People  v.  Smith,  103  Cal.  5(53; 
People  V.  Turner,  113  Cal.  278,  281. 

Acquittal.— A  verdict  finding  a  person 
guilty  who  is  not  named  in  the  indictment 
is  an  acquittal  of  the  defendant:  People  v. 
Ah  Ye,  31  Cal.  451;  but  where  the  defend- 


ant was  indicted  by  one  name,  and,  upon 
arraignment,  disclosed  another  as  his  true 
name,  under  which  the  prosecution  was 
conducted,  a  verdict  of  guilty,  in  which  the 
original  titla  of  the  cause  was  prefixed,  is 
sufficient:  People  v.  Ah  Kim,  34  Cal.  189. 
See,  as  to  verdict  of  acquittal  being  an  es- 
toppel. People  V.  Frank,  28  Cal.  507. 

Sealed  verdict. — An  order  of  the  court, 
authorizing  the  sheriff  to  receive  from  the 
jury  a  sealed  verdict  if  they  should  agree 
during  the  night,  and,  upon  its  receipt,  to 
allow  the  jury  to  separate  until  the  session 
of  the  court  upon  the  following  morning,  is 

not  erroneous,  if  consented  to  by  the  defend- 
ant: People  V.  Kelly,  46  Cal.  355;  see  Com- 
monwealth V.  Durfee,  100  Mass.  146;  Stew- 
art V.  People,  23  Mich.  63;  9  Am.  Rep.  78. 
Instruction  as  to  form  of  verdict.— The 
court  may  in  any  case  instruct  the  jury  as 
to  form  of  their  verdict;  and  if  it  appf^ars 
from  their  verdict,  as  first  returned,  that 
they  do  not  know  the  proper  form,  it  is  the 
duty  of  the  court  to  instruct  them  in  that 
regard,  and  direct  them  to  return  the  ver- 
dict in  such  form  that  the  judgment  of  the 
law  may  thereupon  be  pronounced:  People 
V.  Ah  Gow,  53  Cal.  628.  A  court  may  not 
direct  a  jury  to  find  a  certain  verdict, 
either  special  or  general,  but  may,  on  re- 
quest, instruct  them  as  to  their  right  to 
find  either:  People  v.  Antonio,  27  Cal.  404. 
It  is  not  part  of  the  duty  of  the  judge  to 
furnish  forms  of  verdict  to  the  jury;  and 
where  the  jury  has  been  properly  instruct- 
ed as  to  the  different  degrees  of  murder, 
the  furnishing  to  them  of  forms  of  verdict, 
with  the  exception  of  a  form  for  a  verdict 
for  murder  in  the  second  degree,  has  no 
necessary  tendency  to  preclude  them  from 
finding  such  a  verdict:  People  v.  Hill,  IIG 
Cal.  562,  570. 


1151.  General  verdict. 

Sec.  1151.    A  general  verdict  upon  a  plea  of  not  guilty  is  either  ''guilty'^  or 

*'not  guilty,"  which  imports  a  conviction  or  acquittal  of  the  offense  charged  in 

the  indictment.     Upon  a  plea  of  a  former  conviction  or  acquittal  of  the  same 

offense,  it   is  either   "for  the   people"  or    "for   the    defendant.''    When    the 

defendant  is  acquitted  on  the  ground  that  he  was  insane  at  the  time  of  the 

commission  of  the  act  charged,  the  verdict  must  be  "not  guilty  by  reason  of 

insanity.'*    When  the  defendant  is  acquitred  on  the  ground  of  variance  between 

the  indictment  and  the  proof,  the  verdict  must  be  "not  guilty  by  reason  of 

variance  between  indictment  and  proof."     [Amendipent,  approved  March  30, 

1874;  Amendments  1873-74,  446;  took  effect  July  1,  1874.] 
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Oeneral  verdict. — WTiere  a  general  ver- 
dict of  guilty  is  rendered,  it  is  a  conviction 
on  every  material  allegation  in  the  indict- 
ment: People  V.  Jochinsky,  106  Cal.  638; 
but  if  the  jury  intend  a  conviction  of  a 
lej»«er  offense  than  that  charged,  but  neces- 
sarily included  in  it,  they  must  so  specify 
in  the  verdict:  People  v.  March,  6  Cal.  543. 
Where,  however,  the  indictment  charged 
the  defendant  with  an  assault  with  an  in- 
tent to  commit  murder,  and  the  verdict 
found  him  guilty  of  the  **indictment  aa 
charged  to  him,"  it  was  held  that  these 
words  conveyed  no  meaning:  People  v.  Ah 
Gow,  53  Cal.  C27.  So  if  the  crime  is  di- 
vided into  degrees,  the  jury  should  find  the 
degree:  People  v.  Coch,  53  Cal.  627.  Sur- 
plusage in  a  general  verdict  of  guilty  is  not 
prejudicial  to  defendant:  People  v.  Jochin- 
sky, 106  Cal.  638.  A  verdict  which  reads 
"guilty  as  charged  in  the  indictment*'  is 
conclusive  as  to  the  venue  having  been 
proved,  when  the  indictment  charges  the 
venue,  and  the  evidence  tends  to  show  the 
offense  to  have  been  committed  within  the 
jurisdiction  of  the  trial  court:  People  v. 
Magallones,  15  Cal.  426.  Where  the  ver- 
dict found  one  guilty  who  was  not  named 
in  the  indictment,  and  was  silent  as  to  the 
one  named,  it  was  held  to  be  a  finding  that 
the  one  named  in  the  indictment  was  .not 
guilty:  People  v.  Ah  Ye,  31  Cal.  451.  But 
see  People  v.  Ah  Kim,  34  Oal.  189.  A  ver- 
dict, "we,  the  jury,  find  that  the  defend- 
ant is  guilty  of  murder  in  the  second  de- 
gree," is  good,  both  in  form  and  substance: 
People  V.  Buckley,  49  Cal.  241.    A  verdict, 

'Sve,  the  jury  in  the  case  of  ,  do  find 

a  verdict  of  manslaughter,"  is  sufficient  in 
substance:  People  v.  Perdue,  49  Cal.  425. 
"We,  the  jury,  find  the  defendant  guilty  as 
indicted,  to  the  sum  of  ninety  dollars,"  is 
sufiicient  in  substance  where  the  indict- 
ment is  for  embezzlement:  People  v.  Gil- 
bert, 57  Cal.  96.  If  there  be  a  plea  of  not 
guilty,  and  also  one  of  former  conviction  or 
acquittal,  defendant  is  entitled  to  a  verdict 
on  each  plea,  and  until  there  is  such  a  ver- 
dict, there  can  be  no  judgment  of  convic- 


tion: People  V.  Kinsey,  51  Cal.  278;  People 
V.  Helbing,  56  Cal.  597,  and  see  sec.  1158, 
post.  See,  also,  People  v.  Vanard,  6  Cal. 
562;  People  v.  English,  30  Cal.  214;  People 
V.  Frank,  28  Cal.  507.  Defects  in  an  in- 
dictment are  not  cured  by  a  general  verdict 
of  guilty:  People  t.  Wallace,  9  Cal.  30. 

SpecificatioiL  of  degree.— When  the  of- 
fense charged  is  distinguished  into  degrees, 
and  the  jury,  under  instructions  from  the 
court,  simply  find  the  defendant  "guilty  as 
charged  in  the  indictment,'*  a  new  trial  will 
be  granted:  People  v.  Coch,  53  Cal.  627; 
People  V.  Oimpbell,  40  Cal.  137.  See  Peo- 
ple V.  Fine.  53  Cal.  263,  and  People  v.  Gil- 
bert, 60  Cal.  108,  infra.  And  it  seems  this 
section  applies  where  the  indictment  charges 
the  crime  generally  without  specifying  the 
degree:  People  v.  Barnhart,  5Q  Cal.  381. 
But  if  the  indictment  charges  only  the  low- 
est degree  of  the  offense,  as  defined  by  the 
code,  a  general  verdict  will  be  sufficient, 
though  it  fail  to  specify  the  degree:  People 
V.  Fisher,  51  Cal.  319.  See,  also.  People  v. 
Jefferson,  52  Cal.  452.  If  when  the  jury 
return  their  verdict  it  does  not  specify  the 
degree,  the  court  should  order  them  to  re- 
tire, and  return  a  specific  finding  of  the  de- 
gree: People  V.  Marquis,  15  Cal.  38;  People 
V.  Bonney,  19  Cal.  426.  On  an  indictment 
charging  the  defendant  with  murder  in  the 
second  degree,  the  jury  may  nevertheless 
find  him  guilty  of  murder  in  the  first:  Peo- 
ple v.  JS'ichol,  34  Cal.  211.  So  if  the  jury 
find  the  defendant  guilty  of  murder  in  the 
first  degree,  and  do  not  declare  in  their  ver- 
dict that  the  punishment  shall  be  imprison- 
ment for  life,  it  is  the  duty  of  the  court  to 
pronounce  punishment  of  death:  People  v. 
Welch,  49  Cal.  174. 

The  above  section  does  not  apply  to  rob- 
bery, it  not  being  divided  into  degrees:  Peo- 
ple V.  Gilbert,  60  Cal.  108. 

The  court  must  not  instruct  the  jury  what 
degree  to  find;  that  is  for  the  jury:  People 
V.  Hunt,  59  Cal.  430;  citing  People  v.  Gib- 
son. 17  Cai.  283;  People  v.  Woody,  45  Cal. 
280. 


1152.  Special  verdict. 

Sec.  1152.  A  special  verdict  is  that  by  which  the  jury  find  the  facts  only, 
leaving  the  judgment  to  the  court.  It  must  present  the  conclusions  of  fact  as 
established  by  the  evidence,  and  not  the  evidence  to  prove  them,  and  these 
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conclusions  of  fact  must  be  so  presented  as  that  nothing  remains  to  the  court 
but  to  draw  conclusions  of  law  upon  them. 

Special  verdict:  See  note  to  sec.  1150. 

1163.  Special  verdict,  how  rendered. 

See.  1153.  The  special  verdict  must  be  reduced  to  writing  by  the  jury,  or  in 
their  presence  entered  upon  the  minutes  of  the  court,  read  to  the  jury,  and 
agreed  to  by  them,  before  they  are  discharged. 

1154.  Eorm  of  special  verdict. 

Sec.  1154.  The  special  verdict  need  not  be  in  any  particular  form,  but  is 
sufficient  if  it  present  intelligibly  the  facts  found  by  the  jury. 

1155.  Judgment  on  special  verdict. 

Sec.  1155.  The  court  must  give  judgment  upon  the  special  verdict  as  fol- 
lows: 

1.  If  the  plea  is  not  guilty,  and  the  facts  prove  the  defendant  guilty  of  the 
offense  charged  in  the  indictment,  or  of  any  other  offense  of  which  he  could  be 
convicted  under  that  indictment,  judgment  must  be  given  accordingly.  But  if 
otherwise,  judgment  of  acquittal  must  be  given; 

2.  If  the  plea  is  a  former  conviction  or  acquittal  of  the  same  offense,  the  court 
must  give  judgment  of  acquittal  or  conviction,  as  the  facts  prove  or  fail  to 
prove  the  former  conviction  or  acquittal. 

1156.  When  special  verdict  defective,  new  trial  to  be  ordered. 

Sec.  1156.  If  the  jury  do  not,  in  a  special  verdict,  pronounce  affirmatively 
or  negatively  on  the  facts  necessary  to  enable  the  court  to  give  judgment,  or  if 
they  find  the  evidence  of  facts  merely,  and  not  the  conclusions  of  fact,  from  the 
evidence,  as  established  to  their  satisfaction,  the  court  must  order  a  new  trial. 

1157.  Jury  to  find  degree  of  crime. 

Sec.  1157.  Whenever  a  crime  is  distinguished  into  degrees,  the  jury,  if  they 
convict  the  defendant,  must  find  the  degree  of  the  crime  of  which  he  is  guilty. 

Must  find  degree  in  burglary:  People  v.  379;  People  v.  O'Neil,    78    Cal.    381.    The 

Travers,  73  Cal.  580.    In  murder  the  jury  jury  cannot,  after  being  discharged,  be  re- 

mnst  find  the  degree  of  the  crime    or    the  called    for    purpose    of    finding    degree    of 

judgment  will  be  reversed  and  a  new  trial  crime:  People  v,  Lee  Yune  Chong,  94  Cal. 

granted:  People  v.  Lee  Yune  Chong,  94  Cal.  379. 

1158.  Jury  may  find  upon  charge  of  previous  conviction. 

Sec.  1158.  Whenever  the  fact  of  a  previous  conviction  of  another  offense  is 
charged  in  an  indictment  or  information,  the  jury,  if  they  find  a  verdict  of 
guilty  of  the  offense  with  which  he  is  charged,  must  also,  unless  the  answer  of 
the  defendant  admits  the  charge,  find  whether  or  not  he  has  suffered  such  pre- 
vious conviction.  The  verdict  of  the  jury  upon  a  charge  of  previous  conviction 
may  be:  "We  find  the  charge  of  previous  conviction  true,*^  or,  "We  find  the 
charge  of  previous  conviction  not  true/'  as  they  find  that  the  defendant  has  or 
has   not   suffered   such   conviction.     [Amendment,   approved   April   9,   1880; 

Amendments  1880,  24  (Ban.  ed.  171);  took  effect  immediately.] 
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Previous  convlction.--Where  there  is  a 
■plea  of  not  guilty,  and  one  of  former  con- 
viction or  acquittcl,  defendant  is  entitled  to 
a  verdict  on  each  plea,  and  until  there  is 
8uc-h  a  Terdict,  there  can  be  no  judgment  of 
conviction:  People  v.  Kinsey,  51  Cal.  278; 
People  V.  Helbing,  59  Cal.  567;  People  t. 
Fuqua,  61  Cal.  377;  see  People  v.  Delany, 
49  Cal.  394.  And  see  People  v.  Eppinger, 
109  Cal.  294.  But  otherwise  where  the 
prior  conviction  is  confessed:  People  v.  Carl- 


ton, 57  Cal.  559;  People  v.  Johnson,  57  Cal. 
571;  People  v.  McNeill,  118  Cal.  388.  In 
People  v.  Lewis,  64  Cal.  401,  403,  the  court 
say:  **We  will  add  here  that  the  answer  of 
defendant,  in  section  1158  of  the  Penal 
Code,  is  the  plea  which  he  tenders  on  ar- 
raignment: People  Y.  King,  64  Oal.  338.'* 

Alleging  prior  conviction.— Whether 
this  section  makes  proper  an  averment  of  a 
former  conviction  in  the  information,  see 
People  V.  Boyle,  64  CaL  ^53. 


11S9.  Jury  may  convict  of  lesser  offense,  or  of  attempt. 

Sec.  1159.  The  jury  may  find  the  defendant  guilty  of  any  offense,  the  com- 
mission of  which  is  necessarily  included  in  that  with  which  he  is  charged,  or 
of  an  attempt  to  commit  the  offense.  [Amendment,  approved  April  9,  1880; 
Amendments  1880,  24  (Ban.  ed.  171);  took  effect  immediately.] 

of  no  offense  at  all,  the  jury  mast  not  find 
him  guilty  of  any  lesser  offense  than  that 


Greater  contains  the  less.— The  jury 
may  find  a  defendant  guilty  of  any  offense 
^  hich  is  necessarily  included  in  the  charge 
in  the  indictment:  People  ▼.  Davidson,  5 
Cal.  133;  Ex  parte  Ah  Cha,  40  Cal.  426; 
People  V.  Congleton,  44  Cal.  94;  People  v. 
Nt-lson,  56  Cal.  77,  80;  People  v.  Holland, 
59  Cal.  364;  People  v.  Gordon,  99  Cal.  227. 
A  new  trial  cannot  be  granted  the  defend- 
ant on  the  sole  ground  that  the  crime 
proved  was  murder  and  the  verdict  was  for 
manslaughter:  People  v.  Muhlner,  115  Cal. 
303.  But  where  the  evidence  tends  to  prove 
the  defendant  guilty  of  mayhem  charged,  or 


charged:  People  v.  Wright,  93  Oal.  564.  As 
to  what  offenses  a  defendant  may  be  con- 
victed of,  upon  an  indictment  for  an  as- 
sault with  intent  to  murder,  see  note  to  flec- 
tion 217.  Where  the  defendant  is  convict- 
ed of  an  offense  of  a  lesser  grade  than  that 
for  which  he  was  indicted,  and  the  lesser 
offense  is  included  in  the  greater,  the  ver- 
dict is  followed  by  the  same  judgment  as 
though  the  defendant  had  been  indicted  for 
the  offense  of  which  he  was  convicted:  Peo- 
ple V.  English,  30  Cal.  215. 


1160.  Verdict  as  to  some  defendants,  new  trial  as  to  others. 

Sec.  1160.  On  an  indictment  or  information  against  several,  if  the  jury  can- 
not agree  upon  a  verdict  ss  to  all,  they  may  render  a  verdict  as  to  those  in  re- 
gard to  whom  they  do  agree,  on  which  a  judgment  must  be  entered  according- 
ly, and  the  case  as  to  the  others  may  be  tried  by  another  jury.  [Amendment, 
approved  April  9,  1880;  Amendments  1880,  24  (Ban.  ed.  171);  took  effect  im- 
mediately.] 

1161.  Court  may  direct  a  reconsideration  of  the  verdict. 

See.  1161.     WTicn  there  is  a  verdict  of  conviction,  in  which  it  appears  to  the 

court  that  the  jury  have  mistaken  the  law,  the  court  may  explain  the  reason  for 

•that  opinion,  and  direct  the  jury  to  reconsider  their  verdict,  and  if,  after  the 

reconsideration,  they  return  the  same  verdict,  it  must  be  entered;  bui^  when 

there  is  a  verdict  of  acquittal,  the  court  cannot  require  the  jury  to  reconsider  it. 

If  the  jury  render  a  verdict  which  is  neither  general  nor  special,  the  court  may 

direct  them  to  reconsider  it,  and  it  cannot  be  recorded  until  it  is  rendered  in 

some  form  from  which  it  can  be  clearly  understood  that  the  intent  of  thie  jury 

is  either  to  render  a  general  verdict  or  to  find  the  facts  specially,  and  to  leave 

the  judgment  to  the  court. 
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Informal  verdict.— When  the  verdict  re- 
turned by  the  jury  is  informal,  it  in  the 
duty  of  the  court  to  explain  to  them  its  de- 
fects, and  direct  them  to  put  it  in  proper 
form:  People  v.  Dick,  34  Cal.  663;  People 
V.  Jenkins,  56  Cal.  4.  Informality  not  viti- 
ating: See  People  v.  Gilbert,  57  Cal.  96.  In 
a  verdict  of  guilty  of  involuntary  man- 
clunghter,  the  additional  words,  "not  a  fel- 


ony," were  treated  as  surplusage,  in  People 
V.  Holmes,  118  Cal.  444. 

Until  the  jury  are  discharged  a  verdict 
may  be  amended,  but  not  after:  People  v. 
Ah  Ye,  31  Cal.  451;  People  v.  Jenkins,  56 
Cal.  4.  The  direction  to  the  jury  by  the 
court,  that  there  is  an  informality  in  their 
verdict,  and  that  they  shall  retire  and  cor- 
rect it,  need  not  be  in  writing:  People  v. 
Bonney,  19  Cal.  426. 


1162.  When  judgment  may  be  given  on  informal  verdict. 

Sec.  1162.  if  the  jury  persist  in  finding  an  informal  verdio.t,  from  which, 
however,  it  can  he  clearly  understood  that  their  intention  is  to  find  in  favor  of 
the  defendant  upon  the  issue,  it  must  be  entered  in  the  terms  in  which  it  is 
found,  and  the  court  must  give  judgment  of  acquittal.  But  no  judgment  of 
conviction  can  be  given  unless  the  jury  expressly  find  against  the  defendant 
upon  the  issue,  or  judgment  is  given  against  him  on  a  special  verdict. 
Informal  verdict,  when  8ii£ELcient.— An      signed  jurors,  find  a  verdict  of  mnrder  in 


informal  verdict  in  a  criminal  case  is  sufti- 
<:ient  if  it  can  be  clearly  understood  as  be- 
ing a  general  verdict  of  guilty  or  not  guilty. 
Thus,  a  verdict    reading,  "We^  the  under- 


the  second  degree,"  is  a  good  verdict 
agninst  the  defendant  of  guilty  of  the  crime 
of  murder  in  the  second  degree:  People  v. 
McCarty,  48  Cal.  557. 


1163.  Polling  the  jury. 

Sec.  1163.     When  a  verdict  is  rendered,  and  before  it  is  recorded,  the  jury 
may  be  polled,  at  the  request  of  either  party,  in  which  case  they  must  be  sev- 
erally asked  whether  it  is  their  verdict,  and  if  anyone  answer  in  the  negative, 
the  jury  must  be  sent  out  for  further  deliberation. 
Verdict  recorded  before  read.— Although      of  the  jurors  should  be  asked,  ''Is  this  your 


it  is  irregular  for  the  court  to  order  the 
verdict  to  be  recorded  before  it  is  read  or 
-declared,  yet  it  is  not  such  an  irregularity 
as  prejudices  any  substantial  right  of  de- 
fendant: People  V.  Nichols,  62  Cal.  518. 

Polling. — The  right  of  polling  the  jury 
may  be  demanded  by  either  party,  or  the 
•court  may  direct  it  on  its  own  motion: 
Harris  v.  State,  31  Ark.  196;  State  v. 
Young,  77  N.  C.  498.  The  proper  time  to 
demand  this  right  is  after  the  publication 
of  the  verdict  and  before  the  recording  of 
the  verdict  and  discharge  of  jury:  People 
V.  Nichols,  62  Cal.  518;  Malone  y.  State,  49 
Ga.  211;  Tilton  v.  State,  52  Ga.  478.    Each 


verdict?*'  State  v.  Bogain,  12  La.  Ann.  264; 
State  V.  John,  8  Ired.  330;  49  Am.  Dec. 
396.  If  any  juror  dissent,  which  he  may  of 
right  do,  the  verdict  is  without  validity,  and 
the  jury  liiust  again  be  sent  out:  United 
States  V.  Potter,  6  McLean,  189.  But  if  the 
dissenting  juror  agree  to  the  verdict  before 
the  jury  again  retire,  such  verdict  may  be 
recorded  without  their  again  retiring:  Gose 
v.  State,  6  Tex.  App.  121. 

Kigbt  of  party  to  poll  jury:  See  30 
Am.  Rep.  497-500,  note. 

Polling  jury:  See  an  article  in  1  Crim- 
inal Law. Magazine,  170,  giving  a  sketch  of 
the  history  and  prevalence  of  this  practice. 


1164.  Becording  the  verdict. 

Sec.  1164.  When  the  verdict  given  is  such  as  the  conrt  may  receive,  the 
clerk  must  immediately  record  it  in  full  upon  the  minutes,  read  it  to  the  jury, 
and  inquire  of  them  whether  it  is  their  verdict.  If  any  juror  disagree,  the  fact 
must  be  entered  upon  the  minutes  and  the  jury  again  sent  out;  but  if  no  dis- 
agreement is  expressed,  the  verdict  is  complete,  and  the  jury  must  be  discharged 
from  the  case. 
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§§  1165-1167  Penal  Code.  [Part  II,  'Ktle  VII, 

Failure  to  record  verdict  in  presence  Verdict,  how  recorded.— "Where  the  Ter- 
of  jury.— Where  the  verdict  Is  read  to  the  diet,  after  finding  defendant  guilty,  con- 
jury,  and  they  are  asked  if  that  is  their  tained  a  recommendation  of  mercy,  and  the 
Terdict,  to  which  they  all  assent,  the  failure  court  directed  it  to  be  recorded  without  the 
to  record  the  written  verdict  before  it  is  recommendation,  It  was  held  not  to  be  er- 
read  and  assented  to,  and  the  jury  dis-  ror:  People  v.  Lee,  17  Cal.  76. 
charged,  is  an  irregularity;  yet,  imless  it  Verdict  should  be  read,  then  recorded, 
appear  that  defendant  was  thereby  preju-  Upon  the  return  of  the  jury  into  court  with 
diced  in  respect  to  a  substantial  righl,  such  their  verdict,  the  court  should  first  read  it, 
failure  is  not  fatal  to  the  judgment:  People  or  state  its  contents,  and  then  direct  the 
V.  Gilbert,  57  Cal.  96;  People  v.  Beck,  58  clerk  to  record  it.  Recording  it  first,  how- 
Cal.  212;  People  v.  Smalling,  94  Cal.  112.  ever,  is  an  irregularity  which  does  not  affect 
See  People  v.  Smith,  59  Cal.  601,  where  it  any  substantial  right  of  the  defendant,  and 
was  held  to  be  an  immaterial  circumstance  a  judgment  rendered  upon  a  verdict  record- 
that  the  verdict  was  transcribed  into  the  od  first  and  then  read  will  not  be  disturbed: 
bound  minute  and  order  book  after  the  jury  People  v.  Nichols,  62  Cal.  518. 
was  discharged. 

1165.  Defendant,  when  to  be  discharged. 

Sec.  1165.  If  judgment  of  acquittal  is  given  on  a  general  verdict,  and  the 
defendant  is  not  detained  for  any  other*  legal  cause,  he  must  be  discharged  as 
soon  as  the  judgment  is  given,  except  where  the  acquittal  is  because  of  a  vari- 
ance between  the  pleading  and  proof,  which  may  be  obviated  by  a  new  indict- 
ment or  information,  the  court  may  order  his  detention,  to  the  end  that  a  new 
indictment  or  information  may  be  preferred,  in  the  same  manner  and  with  like 
effect  as  provided  in  section  eleven  hundred  and  seventeen.  [Amendment,  ap- 
proved April  9,  1880;  Amendments  1880,  25  (Ban.  ed.  171);  took  effect  imme- 
diately.] 

Jeopardy:  Sec.  687,  and  note.  This  section  is  not  in  conflict  with  the 

Acquittal  on  the  ground  of  variance,      constitution,  as  putting  twice  in  jeopardy: 
practice:  See  People  v.  Allen,  61  Cal,  140.         People  v.  Oreileus,  79  Cal.  178. 

1166.  Proceedings  upon  conviction  or  special  verdict. 

Sec.  1166.  If  a  general  verdict  is  rendered  against  the  defendant,  or  a 
special  verdict  is  given,  he  must  be  remanded,  if  in  custody,  or  if  on  bail  he 
may  be  committed  to  the  proper  officer  of  the  county  to  await  the  judgment 
of  the  court  upon  the  verdict.  When  committed,  his  bail  is  exonerated,  or  if 
money  is  deposited  instead  of  bail,  it  must  be  refunded  to  the  defendant. 

Stats.  1851,  212. 

1167.  Proceedings  on  acquittal  on  ground  of  insanity. 

Sec.  1167.  If  the  jury  renders  a  verdict  of  acquittal  on  the  ground  of  in- 
sanity, the  court  may  order  a  jury  to  be  summoned  from  the  jury  list  of  the 
county,  to  inquire  whether  the  defendant  continues  insane.  The  court  may 
cause  the  same  witnesses  to  be  summoned  w'ho  testified  on  the  trial,  and  other 
witnesses,  and  direct  the  district  attorney  to  conduct  the  proceedings,  and  coun- 
sel may  appear  for  the  defendant.  The  court  may  direct  the  sheriff  to  take  the 
defendant  and  detain  him  in  custody  until  the  question  of  continuing  insanity  is 
determined.  If  the  jury  finds  the  defendant  insane,  he  must  be  committed  by 
order  of  the  court  and  taken  by  the  sheriff  to  the  state  hospital  for  the  care 
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and  treatment  of  the  insane.  If  the  jury  finds  the  defendant  sane,  he  must  be 
discharged.  [Commissioners'  Amendment,  approved  March  16, 1901;  took  eflfect 
July  1,  1901.] 

Inquiry  into  insanity  of  defendant  before  trial  or  after  conviction:  Sec  1367 
et  fieq. 


CHAPTEE  V. 

BILLS   OF  EXCEPTION. 

Sec.  1170.  ExceptionB  may  be  taken  in  what  cases. 

Sec.  1171.  When  to  be  presented  and  signed. 

Sec.  1172.  Exceptions  to  decision  of  court  by  either  party. 

Sec.  1173.  Exceptions  to  decision  of  the  court  by  the  defendants 

Sec.  1174. '  Exceptions,  how  settled. 

Sec.  1175.  What  bill  of  exceptions  Is  to  contain. 

Sec.  1176.  Written  charges  need  not  be  excepted  to* 

1170.  Exceptions  may  be  taken  in  what  cases. 

Sec.  1170.  On  the  trial  of  an  indictment  or  information,  exceptions  may  be 
taken  by  the  defendant  to  a  decision  of  the  court: 

1.  In  disallowing  a  challenge  to  the  panel  of  the  jury,  or  to  an  individual  juror 
for  implied  or  actual  bias; 

2.  In  admitting  or  rejecting  testimony  on  the  trial  of  a  challenge  to  a  juror 
for  actual  bias; 

3.  In  admitting  or  rejecting  testimony,  or  in  deciding  any  question  of  law  not 
a  matter  of  discretion,  or  in  charging  or  instructing  the  jury  upon  the  law  on 
the  trial  of  the  issue.  [Amendment,  approved  February  28,  1901;  Stats.  1901, 
p.  81;  took  effect  immediately.] 

1170.  Same. 

Sec.  1170.  On  the  trial  of  an  indictment  or  information,  exceptions  may  be 
taken  by  the  defendant  to  a  decision  of  the  court: 

1.  In  disallowing  a  challenge  to  the  panel  of  the  jury,  or  to  an  individual  juror 
for  implied  or  actual  bias; 

2.  In  adn^itting  or  rejecting  testimony  on  the  trial  of  a  challenge  to  a  juror 
for  actual  bias; 

3.  In  admitting  or  rejecting  testimony,  or  in  deciding  any  question  of  law  not 
a  matter  of  discretion,  or  in  charging  or  instructing  the  jury  upon  the  law  on 
the  trial  of  the  issue.  [Commissioners*  Amendment,  approved  March  16,  1901; 
took  effect  July  1,  1901.] 

Commissioners'  note.— "The  words  'or  Exceptions,  generally.— An  exception  is 
actual'  are  inserted  after  'implied.'  The  an  objection  upon  a  matter  of  law  to  a  de- 
section  in  its  present  form  was  declared  to  cision  made,  either  before  or  after  judg- 
he  unconstitutional  in  so  far  as  it  undertook  ment,  by  a  court,  tribunal,  judge,  or  other 
to  deny  to  the  defendant  an  exception  to  judicial  officer,  in  an  action  or  proceeding: 
the  overruling  of  a  challenge  for  actual  Code  Civ.  Proc,  sec.  646,  It  lies  to  acts 
bias:  People  v.  Wong  Ark,  96  Cal.  125;  Peo-  and  conduct  of  the  court,  not  of  its  oflScers: 
pie  V.  Fredericks,  106  C\il.  554;  People  v.  People  v.  Torres,  38  Cal.  142.  If  the  same 
Owens,  123  Cal.  482."  evidence  has  been  several  times  objected  to 
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and  ruled  out  by  the  court,  there  is  uo  need 
to  repeat  the  objection  on  every  repetition 
of  the  question.  The  court  may  properly 
treat  the  objection  as  continuing  on  every 
repetition  of  the  question,  unless  something 
transpires  to  show  that  it  is  waived:  People 
V.  Melvane,  39  Cal.  617.  If  a  question,  to 
which  an  objection  is  interposed,  overruled, 
and  an  exception  taken,  is  not  answered, 
no  injury  can  result  therefrom:  People  v. 
Williams,  45  Cal.  25. 

A  challenge  to  a  juror  on  the  ground  that 
he  is  not  qualified  to  serve  by  reason  of  his 
nonresidence  in  the  county  in  which  the 
trial  is  had  is  a  general  challenge  for  cause, 
for  the  disallowance  of  which  no  exception 
is  provided  for  by  this  code:  People  ▼.  Fong 
Ah  Sing,  70  Cal.  8. 

Specific    exception    must    be    pointed 

out.^A  general  objection  to  the  admissibil- 
ity of  evidence  is  insufficiejit.  The  particu- 
lar ground  upon  which  it  is  objected  to 
should  be  stated:  People  v.  Apple,  7  Cal. 
280;  People  v.  Glenn,  10  Cal.  37;  People  v. 
Manning,  48  Cal.  338.  And  in  the  supreme 
court  counsel  will  not  be  heard  to  urge  an 
exception  except  on  the  ground  specified  in 
the  cotirt  below:  People  v.  Nichols,  02  Cal. 
518,  521.  The  proper  time  to  make  an  ob- 
jection to  evidence  is  when  it  is  offered. 
Moving  to  strike  out  evidence  on  grounds 
which  might  readily  have  been  availed  of 
to  exclude  it  when  offered  ought  not  to  be 
tolerated:  People  v.  Long,  43  Oal.  446. 

Subd.  1.  Allowance  of  challenge  for 
Implied  bias  not  reviewable.— Only  the 
disallowance  of  a  challenge  to  a  juror  for 
implied  bias  is  the  subject  of  an  exception. 
The  action  of  the  court  in  allowing  such  a 
challenge  is  not  open  to  review:  People  v. 
Murphy,  45  Cal.  137;  People  v.  Colson,  49 
Cal.  679;  People  v.  Atherton,  51  Cal.  495. 

Subd.  2.  Judgment  of  court  on  trial 
of  challenge  for  actual  bias  final.— When 
a  challenge  to  a  juror  for  actual  bias  is 
tried  by  the  court,  its  judgment  upon  that 
issue  is  final,  and  will  not  be  reviewed  on 
appeal.  Exceptions  taken  to  the  admission 
or  rejection  of  evidence  on  the  trial  of  such 
challenge  will  be  reviewed:  People  v.  Cotta, 
49  Cal.  106;  People  v.  Vasquez,  49  Cal.  560; 
People  V.  Taing,  53  Cal.  602.  See,  also,  Peo- 
ple V.  Bemmerly,  87  Cal.  117;  People  v. 
Eiley,  65  Cal.  107;  People  v.  Golden  son,  76 
Cal.  328;  People  v.  Wong  Ark,  90  Cal.  125. 


In  the  last  case,  whether  this  section  is  un- 
constitutional in  depriving  the  defendant  of 
a  right  to  except  to  such  ruling,  and  to 
complain  thereof  upon  appeal,  not  decided. 
But  in  People  v.  Wells,  100  C^l.  227,  it  was 
held  that  a  defendant  convicted  of  a  crim- 
inal offense  has  the  right  to  appeal  to  the 
supreme  court  upon  an  exception  to  the  rul- 
ing of  the  trial  court  denying  the  challenge 
of  a  juror  for  actual  bias,  referring  to  the 
concurring  opinion  of  Garoutte,  J.,  in  Peo- 
ple V.  Wong  Ark,  96  Cal.  125. 

Ruling  of  trial  court  upon  challenge  of 
juror  for  actual  bias  will  not  be  reviewed 
on  appeal,  and  its  disallowance  is  not  the 
subject  of  exception:  People  v.  Bemmerly, 
87  Oal.  117;  People  v.  Riley,  65  Cal.  107; 
People  V.  Goldenson,  76  Cal.  328. 

Under  the  terms  of  this  section,  no  excep- 
tion is  allowed  to  a  defendant  from  a  rul- 
ing of  the  trial  court  denying  a  challenge 
for  actual  bias.  Whether  that  section  is 
unconstitutional  in  depriving  the  defendant 
of  a  right  to  except  to  such  ruling,  and  to 
complain  thereof  upon  appeal,  not  decided: 
People  V.  Wong  Ark,  96  Cal.  125.  See  Peo- 
,ple  V.  Wells,  100  Cal.  227. 

Challenge,  what  constitutes:  Sec.  1055, 
note. 

Challenge  for  implied  bias:  Sec.  1074, 
note. 

Challenge  for  actual  bias:  Sec.  1076. 

Oral  instructions:  Sec.  1093,  subd.  6,  and 
note. 

Instructions:  Sec.  1127,  note. 

Subd.  3.  Exceptions  to  evidence.— 
Where  evidence  has  been  allowed  to  go  in 
without  objection,  the  court  will  not  enter- 
tain a  motion  to  strike  it  out:  People  v. 
Rolfe,  61  Cal.  540.  An  objection  to  the  ad- 
mission of  evidence  cannot  be  made  for  the 
first  time  in  the  supreme  court:  People  v. 
Salorse,  62  Cal.  139,  145. 

Evidence:  Sec.  1102,  in  note. 

Witnesses:  Sec.  1102,  in  note. 

Challenge  for  cause.— No  exception  is 
provided  for  disallowance  of  a  general  chal- 
lenge for  cause:  People  v.  Fong  Ah  Sing, 
70  Cal.  8;  People  v.  Ward,  77  Oal.  113. 
Challenge  for  disqualification  by  reason  of 
nonresidence  in  tHe  county  of  trial  is  such 
general  challenge:  People  v.  Fong  Ah  Sing, 

70  Cal.  8. 

Bias,  review  on  appeal.— The  decision 
of  the  trial  court  in  allowing  a  challenge 
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for  actual  bias,  can  be  reyiewed  on  appeal      becomes    a    qneslion    of    law:    People    ▼• 
only  where  there  is  such  an  absence  of  evi-      Owens,  123  Cal.  482. 
deuce  to  sustain  the  decision  that  the  matter 

1171.  When  to  be  presented  and  signed. 

Sec.  1171.  When  the  defendant  desires  to  have  exceptions  taken  at  the  trial 
settled  in  a  bill  of  exceptions,  the  draft  of  a  bill  must  be  prepared  by  him,  and 
presented  to  the  judge  for  settlement  within  ten  days  after  judgment  has  been 
entered  against  him,  or,  if  the  judge  is  absent  from  the  county,  or  ill,  so  that 
such  presentation  cannot  be  made,  the  draft  must,  within  that  period,  be  de- 
livered to  the  clerk  for  the  judge.  Xotice  in  writing  of  the  intended  presenta- 
tion of  such  draft  to  the  judge,  or  of  the  delivery  thereof  to  the  clerk,  must  be 
served  upon  the  district  attorney  at  least  two  days  before  such  presentation  or 
delivery.  When  received  by  the  clerk,  he  must  note  thereon  the  date  of  such 
receipt,  and  transmit  or  deliver  the  same  to  the  judge  at  the  earliest  period  prac- 
ticable. The  judge  must,  immediately  upon  the  draft  being  presented  or  deliv- 
ered to  him,  designate  a  time  for  the  settlement  of  the  bill,  and,  if  the  parties  are 
not  present,  require  the  clerk  to  notify  them  in  writing  of  such  date.  The 
time  so  fixed  must  not  be  changed  for  inconvenience  to  a  party,  except  upon  good 
cause,  shown  by  affidavit  of  necessity  therefor.  When  settled  and  engrossed, 
the  bill  must  be  signed  by  the  judge  and  filed  with  the  clerk.  [Commissioners' 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

Bill  of  exceptions  defined.— It  is  a  state-     411.    All  omissions  or  uncertainties  in  a  bill 


ment  in  writing,  settled  and  signed  by  the 
judge,  of  the  ruling  of  the  court  upon  a 
question  of  law,  the  facts  in  view  of  which 
it  was  made,  and  the  protest  of  counsel: 
People  v.  Torres,  38  Cal.  141. 

Contents  of.— A  bill  of  exceptions  should 
contain  only  such  evidence  as  is  deemed  nec- 
essary to  illustrate  the  points  of  exceptions: 
Sec.  1175.  The  evidence  should  be  set  forth 
in  a  narrative  form  or  by  a  statement  of 
its  substance,  or  what  it  tended  to  prove, 
and  the  questions  should  be  stated  only 
when  it  is  necessary  to  present  the  point  of 
an  objection  thereto:  People  v.  Trim,  37  Cal. 
274;  People  v.  Getty,  49  Cal.  5S4.  When 
settled,  it  is  presumed  to  contain  all  the 
evidence  given  upon  the  trial  bearing  on  the 
objections  presented:  People  v.  English,  52 
Cal.  211.  And  it  must  show  that  evidence 
was  introduced  tending  to  prove  every  ma- 
terial issue;  and  if  It  fails  to  show  this,  it 
will  be  presumed  that  no  evidence  was  in- 
troduced to  prove  such  issue:  People  v. 
Fisher,  51  Cal.  319.  In  criminal  cases  the 
particulars  in  which  the  evidence  is  suffi- 
cient to  sustain  the  verdict  need  not  be 
stated,  but  it  is  sufficient  to  state,  gener- 
ally, that  the  verdict  is  not  sustained  by 
the  evidence:  People  v.  Dye,  7  Pac.  C.  L.  J. 

439 


are  construed  against  the  party  presenting 
it:  People  v.  Williams,  45  Cal.  25.  It  must 
affirmatively  show  error,  every  intendment 
being  in  favor  of  the  judgment:  People  v. 
Williams,  45  Cal.  25;  People  r.  Winters,  29 
Cal.  658.  Affidavits  used  to  show  the  in- 
competency of  a  juror,  and  affidavits  and 
other  papers  used  upon  a  motion  for  a  new 
trial,  will  not  be  considered  on  appeal  un- 
less incorporated  in  a  bill  properly  authenti- 
cated: People  V.  Stonecifer,  6  Cal.  405;  Peo- 
ple V.  Price,  17  Cal.  310;  People  v.  Padillia, 
42  Cal.  535. 

Under  sections  1171  and  1174  It  is  the 
duty  of  the  party  in  a  criminal  case  desir- 
ing to  have  a  bill  of  exceptions  settled  to 
prepare  a  full  and  fair  draft  of  the  bill. 
If  the  bill,  as  presented  to  the  judge,  is  not 
full  and  fair,  but  is  a  mere  skeleton  of  the 
evidence  and  proceedings  had  at,  the  trial, 
the  judge  is  justified  in  refusing  to  settle  it: 
Sansome  v.  Myres,  77  Cal.  353.  Evidence 
given  by  jurors  when  examined  upon  their 
voir  dire  may  be  excluded  from  the  bill  of 
exceptions,  unless  exceptions  are  reserved 
to  the  ruling  of  the  court,  on  the  admission 
or  rejection  of  evidence  on  the  trial  of  the 
ch.illenge:  People  v.  Goldenson,  76  Cal.  328. 
A  bill  of  exceptions  is  to  be  read  in  con- 
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nection  with  the  record  of  which  it  forms 
a  part,  aud  a  document  set  out  in  another 
part    of    the    record,    which    is   sufficiently 

identified  as  the  one  referred  to  in  the  bill 
of  exceptions,  may  be  deemed  a  part  of  it, 
and  considered  in  passing  upon  the  merits 
of  an  exception  reserved  by  such  bill:  Peo- 
ple V.  Wallace,  94  Cal.  497.  As  to  insertion 
of  instructions,  when  proper  and  when  im- 
proper, see  Cohen  v.  Wallace,  107  Cal.  133; 
People  V.  Gibson,  106  Cal.  458.  The  inser- 
tion of  matters  that  might  properly  be  left 
out  is  no  ground  for  refusing  to  settle  the 
bill,  -as  the  elimination  of  such  matters  is 
the  very  purpose  of  the  statute  in  requiring 
a  settlement:  Cohen  v.  Wallace,  107  Cal. 
133. 

Settlement  of.— The  law  requiring  bills 
of  exceptions  in  criminal  cases  to  be  settled 
witldn  ten  days  after  judgment  is  directory. 
They  may  be  presented  and  settled  after 
such  time  has  expired  if  sufficient  reason  is 
shown  for  not  presenting  them  before:  Peo- 
ple V.  Martin,  C  Cal.  477;  People  v.  Wopp- 
ner,  14  Cnl.  437;  People  v.  Lee,  14  Cal.  510; 
People  V.  WhiU\  34  Cal.  183;  People  v. 
Sprague,  53  Cal.  432.  Two  days'  notice 
must  be  given  to  the  district  attorney  of 
the  time  that  a  bill  will  be  presented  for 
settlement,  and  unless  such  notice  is  given 
the  judge  must  refuse  to  settle  it:  People 
v.  Sprague,  o3  Cal.  422.  Such  notice  must 
be  in  writing:  Page  v.  Superior  Court,  122 
Cal.  209.  The  time  to  prepare  a  bill  may 
be  extended  by  the  judge  who  tried  the 
case  or  by  a  justice  of  the  supreme  court, 
and  if  presented  within  such  time,  and  the 
judge  should  refuse  to  settle  it,  he  may  be 
compelled  to  do  so  by  a  writ  of  mandate: 
People  V.  Keyser,  53  Cal.  183.  See  People 
V.  Romero,  18  Cal.  89;  People  v.  Kahl,  18 
Cal.  432.  After  being  settled  it  must  be 
signed  bj*  the  judge  and  filed.  Signing  by 
the  district  attorney,  or  by  the  attorneys 
who  tried  the  case,  or  signing  a  stipulation 
annexed  thereto  that  it  is  correct,  is  insuf- 
ficient, and  if  not  otherwise  signed,  it  will 
be  disregarded  on  appeal:  People  v.  Fer- 
guson, 34  Cal.  309;  People  v.  Trim,  37  Cal. 
274;  People  v.  Armstrong,  44  Cal.  326.  In 
moving  for  new  trials  in  criminal  cases,  it 
is  not  necessary  that  a  bill  of  exceptions 
should  be  prepared  before  the  motion  is 
made,  but  it  may  be  prepared  after  the  mo- 
tion has  been  determined  at  any  time  with- 


in ten  days  after  the  entry  of  the  judgment: 
People  V,  Fisher,  51  Cal,  319;  People  v.  Key- 
ser, 53  Cal.  184.  If  settled  before  the  mo- 
tion is  made  it  will  be  disregarded:  People 
V.  Ah  Fat,  47  Oal.  631.  Where  a  case  was 
tried  by  one  judge,  and  a  motion  for  a  new 
trial  heard  by  his  successor  in  office,  a  bill 
settled  by  the  latter  is  properly  authenti- 
cated: People  y.  Hodgdon,  65  Cal.  72;  36 
Am.  Rep.  30. 

See,  also,  as  to  time  for  settlement,  Janu- 
ary V.  Superior  Court,  73  Cal.  537.  The 
fact  that  defendant  in  criminal  action  is 
personally  blameless  for  delay  in  presenting 
a  bill  of  exceptions,  although  a  fact  to  be 
considered  by  the  trial  judge  in  determining 
his  action  in  settling  the  bill,  is  not  conclu- 
sive: Brown  v.  Prewett,  94  Cal.  502.  Rule 
of  the  statute  as  to  time  for  presenting  the 
bill  is  directory:  Brown  v. 'Prewett,  94  Cal. 
502.  But  excusing  the  delay  is  a  matter  of 
judicial  discretion:  Brown  v.  Prewett,  94 
Cal.  502.  Under  this  section,  where  the  de- 
fendant was  given  an  extension  of  time  be- 
yond that  allowed  by  law  within  which  to 
prepare  and  present  a  bill  of  exceptions, 
but  the  extension  was  not  in  excess  of  the 
time  allowed  by  law  for  the  court  to  give, 
and  within  such  time  and  upon  not  less 
than  two  days'  notice  to  the  district  attor- 
ney, defendant  applied  to  the  court  to  settle 
and  certify  the  bill  of  exceptions,  the  Dill 
should  be  allowed;  and  it  is  error  to  refuse 
to  allow  it  upon  the  ground  that  when  the 
extension  of  time  was  given  the  time  had 
already  expired  within'  which  he  could  give 
notice  to  the  district  attorney  of  an  appli- 
cation to  be  made  on  the  tenth  day  for  the 
settlement  of  the  bill:  Williard  v.  DUlard, 
86  Cal.  154. 

It  is  in  discretion  to  refuse  to  settle  bills 
during  trial  of  a  criminal  case,  and  to  delay 
the  settlement  beyond  the  statutory  time, 
and  it  is  its  duty  to  see  that  the  record  is 
correct,  whether  any  objections  are  made 
by  the  district  attorney  to  the  proposed  bill 
of  exceptions  or  not.  The  bill  of  exceptions 
imports  absolute  verity,  and  no  suggestion 
can  be  received  as  to  the  elimination  of  ma- 
terial matters  therefrom:  People  v.  Golden- 
son,  76  Cal.  328. 

Mandamus  to  compel  settlement:  See 
People  V.  HiU,  78  Cal.  405.  A  petition  to 
the  supreme  court  in  an  application  for  a 
writ  of  mandate  to  compel  the  settlement 
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of  a  bill  of  exceptions  is  insufficient  if  it 
fails  to  show  that  tGe  bill  of  exceptions  was 
presented  to  the  trial  judge  for  settlement 
upon  the  notice  required  by  law  to  be  given 
to.  the  district  attorney:  Anschlag  y.  Supe- 
rior Court,  76  Cal.  513. 

The  code  should  be  liberally  constrned  in 
favor  of  the  right  of  a  defendant  in  a  crim- 
inal case  to  have  a  bill  of  exceptions  settled 
by  the  court;  and  where,  after  verbal  notice 
to  the  district  attorney  and  associate  coun- 
sel for  the  prosecution,  the  settlement  of 
the  proposed  bill  of  exceptions  has  been 
postponed  by  consent,  such  postponement 
constitutes  a  waiver  of  the  service  of  two 
days'  written  notice  of  the  settlement,  and 
if  ttTe  court  refuses  to  settle  the  bill  for 
want  of  such  notice,  a  writ  of  mandate  will 
issue  commanding  it  to  settle  the  bill  of 
exceptions:  Van  Eman  t.  Superior  Court, 
lOG  Cal.  043. 

Beporters*  notes.— As  evidence,  see  sec. 
1102,  in  note.  The  notes  of  the  phono- 
graphic reporter  form  no  part  of  a  bill  of 
exceptions,  unless  embodied  therein  or  re- 
ferred to  in  the  bill  so  as  to  identify  them: 
People  V.  Taing,.  53  Cal.  602.  Before  in- 
corporating such  notes  in  a  bill,  all  matters 
should  be  eliminated  therefrom  which  are 


not  necessary  to  illustrate  the  points  to  be 
presented  on  appeal.  Unless  such  matters 
are  eliminated,  it  is  the  duty  of  the  court, 
not  only  to  refuse  to  settle  the  bill,  but  to 
strike  it  from  the  files:  People  v.  Tetherow, 
40  Cal.  286;  People  v.  Padillia,  42  Cal.  535; 
People  V.  Getty,  49  Cal.  584;  People  v. 
Sprague,  53  Cal.  423;  People  v.  Taing,  53 
Cal.  602. 

In  Cohen  v.  Wallace,  107  Cal.  133,  it 
was  held  that  the  rule  of  previous  cases  in 
regard  to  copying  reporters'  notes  and  in 
regard  to  skeleton  statements  was  a  harsh 
one,  and  not  to  be  extended.  Evidence  ot, 
shorthand  reporter  in  reference 'to  testimony 
claimed  to  have  been  given  by  defendant 
on  a  former  occasion  Is  properly  inserted 
by  question  and  answer:  Cohen  v.  Wallace, 
107  Oal.  133;  so  testimony  given  by  tales- 
men when  sworn  upon  their  vx)ir  dire:  Cohen 
v.  Wallace,  107  Cal.  133.  The  mode  of 
stating  evidence  is  largely  in  the  discretion 
of  the  trial  judge:  Cohen  v.  Wallace,  107 
Cal.  133.  The  fact  that  a  considerable  por- 
tion of  the  evidence  is  stated  by  question 
and  answer  is  no  ground  for  refusing  set- 
tlement; and  the  judge  may  be  compelled 
to  settle  the  bill  by  mandamus:  Cohen  v. 
Wallace.  107  Oal.  133. 


1172.  Exceptions  to  a  decision  of  the  conrt  by  either  party. 

Sec.  1172.  Exceptions  may  be  taken  by  either  party  to  the  decision  of  a 
court  or  judge  upon  a  matter  of  law: 

1.  In  granting  or  refusing  a  motion  to  set  aside  an  indictment  or  informa- 
tion; 

2.  In  allowing  or  disallowing  a  demurrer  to  an  indictment  or  information; 

3.  In  grantirg  or  refusing  a  motion  in  arrest  of  judgment; 

4.  In  granting  or  refusing  a  motion  for  a  new  trial; 

5.  In  making,  or  refusing  to  make,  an  order  after  judgment  affecting  any  sub- 
stantial right  of  the  parties.  [Amendment,  approved  March  10,  1885;  Statutes 
and  Amendments  1885,  58.] 

of  exceptions:  People  v.  Long,  121  Cal.  494. 

Exceptions;  Sec.  1170,  note. 

Bill  of  exceptions:  Sec.  1171,  and  note. 

Bill  of  exceptions,  contents  of:  Sec. 
1171,  and  note. 

Bill  of  exceptions,  settlement  of:  Sea 
1171,  and  note. 


Subd.  1.  Motion  to  set  aside  indict- 
menty  on  the  ground  that  the  arresting  of- 
ficer was  a  Witness  before  the  grand  jury, 
a  witness  in  the  case,  and  an  interpreter 
for    other    witnesses,     denied:    People     v. 

Ramirez,  56  Cal.  533;  38  Am.  Rep.  73. 

Subd.  2.  Order  allowing  demurrer  to 
indictment  can  only  be  reviewed  on  a  bill 


1173.  Exceptions  to  decision  of  the  conrt  by  the  defendant. 

Sec.  1173.    Exceptions  may  be  taken  by  the  defendant  to  a  decision  of  the 

court  upon  a  matter  of  law: 
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1.  In  refusing  to  grant  a  motion  for  a  change  of  the  place  of  trial; 

2.  In  refusing  to  postpone  the  trial  on  motion  of  the  defendant. 

Bef using  to  postpone  trial.— An  excep-      tion,  they  Bhould  be  incorporated  In  the  hill» 
tion  to  an  order  of  the  court  denying  the      or  in  some  mode  clearly  identified  as  hay- 
defendant'B  motion  for  a  continuance  can      ing ,  been    read   on   the   hearing:  People  v» 
only  be  presented  on  appeal  by  a  bill  of  ex-      Weaver,  47  Cal.  106. 
ceptions.    If  affidavits  are  used  on  the  mo- 
ll 74.  Exceptions,  how  settled. 

Sec.  1174.  When  a  party  desires  to  have  an  exception  mentioned  in  the  last 
two  sections  settled  in  a  bill  of  exceptions,  the  draft  of  a  bill  must,  within  ten 
days  after  the  order  or  ruling  complained  of  is  made,  be  prepared  and  presented 
or  delivered  by  him  on  notice  as  provided  in  section  eleven  hundred  and  seventy- 
one,  and  thereupon  the  same  proceedings  must  be  had  for  the  settlement  of  such 
proposed  bill  in  all  respects  as  are  provided  in  the  last-mentioned  section.  The 
time  specified  in  this  section  and  section  eleven  hundred  and  seventy-one,  within 
which  the  draft  of  a  bill  of  exceptions  must  be  presented  to  the  judge  or  deliver- 
ed to  the  clerk,  may  be  extended  for  a  reasonable  period  by  the  trial  judge,  or, 
in  his  absence  from  the  county  or  inability  to  act,  by  a  justice  of  the  supreme 
court,  but  only  for  good  cause  and  upon  affidavit  showing  the  necessity  therefor, 
presented  upon  written  notice  of  at  least  two  days  to  the  adverse  party,  who  shall 
have  the  right  to  file  counter-affidavits.  In  no  case  can  the  time  be  extended 
by  stipulation  of  the  parties.  If  the  judge  in  any  case  refuses  to  aUow  an  ex- 
ception in  accordance  with  the  facts,  the  party  desiring  the  bill  settled  may  apply 
by  petition  to  the  supreme  court  to  prove  the  same,  such  application  to  be  made 
in  the  mode  and  manner  and  under  such  regulations  as  that  court  may  prescribe; 
and  the  bill  when  proven  must  be  certified  by  the  chief  justice  as  correct^  and 
filed  with  the  clerk  of  the  court  in  which  the  action  was  tried,  and  when 
so  filed  it  has  the  same  force  and  effect  as  if  settled  by  the  judge  who  tried  the 
cause.  If  the  judge  who  presided  at  the  trial  ceases  to  hold  office  before  the  bill 
is  tendered  or  settled,  he  may  nevertheless  settle  such  bill,  or  the  party  may,  as 
provided  in  this  section,  apply  to  the  supreme  court  to  prove  the  same.  [Com- 
missioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

Settlement  of  bill  of  exceptions:  Sec.  lower  conrt  and  on  the  district  attorney^ 
1171,  note.  Where  the  proposed  bill  is  and  the  petition  therefor  must  set  forth  tho 
either  defective  or  redundant,  it  is  the  duty  exceptions  taken,  and  a  general  statement 
of  the  judge  to  require  presentation  of  a  of  the  evidence  in  support  thereof:  People 
proper  bill,  and  where  offer  to  present  such  v.  I^itancourt,  73  Cal.  1.  It  should  set  forth 
proper  bill  was  not  entertained,  mandamus  distinctly  w^herein  the  bill  as  settled  is  in- 
will  issue  to  compel  the  court  to  settle  a  correct,  and  specify  the  facts  which  it  ia 
proper  bill:  Winters  v.  Buck,  121  Cal.  279.  desired  to  prove,  as  well  as  their  material- 
Where  an  order  fixing  a  day  for  execution  ity:  People  v.  Bitancourt,  74  Cal.  188. 
of  a  prisoner  under  sentence  of  death  does  When  it  is  not  averred  In  the  petition  that 
not  allow  the  ten  days  guaranteed  by  this  the  judge  refused  to  allow  exceptions  men- 
section  for  the  preparation  of  a  bill  of  ex-  tioned,  but  it  merely  appears  that  there  are 
ceptions,  there  is  a  gross  abuse  of  discre-  slight  and  immaterial  differences  between 
tion:  People  v.  Durrunt,  119  Cal.  54.  the  petitioner  and  judge  as  to  the  circum- 

Petition  to  supreme  court;  See  People  stances  under  which    the    exceptions  were 

v.  Cox,  7G  Cal.  281.    Notice  of  the  applica-  taken,  the  petition  will  be  denied:  People  v. 

tion  must  be  served  on  the  judge  of  the  Scott,  91  Cal.  5G3.    Where  it  appears  that 
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the  judge  did  first  Baetain  the  objection,  to 
which  ruling  the  peOtioner  excepted,  but 
that  the  judge  afterward  reversed  his  rul- 
ing, and  allowed  the  question  and  others  of 
a  similar  character  to  be  asked,  the  petition 


will  be  denied,  as  the  petitioner  could  not 
have  been  prejudiced  by  the  refusal  to  allow 
the  exception  in  accordance  with  the  facts: 
People  v.  Scott,  91  Cal.  56a 


1175.  What  bill  of  exceptions  is  to  contain. 

Sec.  1175.  A  bill  of  exceptions  must  contain  so  much  of  the  evidence  only 
as  is  necessary  to  present  the  questions  of  law  upon  which  the  exceptions  were 
taken;  and  the  judge  must,  upon  the  settlement  of  the  bill,  whether  agreed  to 
by  the  parties  or  not,  strike  out  all  other  matters  contained  therein. 

See  ante,  sec.  1171,  in  note. 

Bill  of  exceptionB.— It  will  be  presumed 
by  the  court  that  a  biU  contains  all  the 
evidence  given  on  the  trial  bearing  on  the 


point  of  the  objection:  People  v.  English, 
52  Cal.  211.  If  it  does  not  contain  such 
evidence,  the  district  attorney  should  be  al- 


lowed to  suggest  the  addition  thereof:  Peo- 
ple ▼.  English,  52  Cal.  -211.  How*  the  evi- 
dence should  be  set  forth:  See  People  v. 
Fisher,  51  Cal.  319,  321.  Duty  of  the  court 
where  the  bill  is  defective  or  redundant: 
See  Winters  v.  Buck,  121  Cal.  279. 


1176.  Written  charges  need  not  to  be  excepted  to.     . 

Sec.  1176.  When  written  instructions  have  been  presented,  and  given,  modi- 
fied, or  refused,  or  when  the  charge  of  the  court  has  been  taken  down  by  the  re- 
porter, the  questions  presented  in  such  instructions  or  charge  need  not  be  ex- 
cepted to  or  embodied  in  a  bill  of  exceptions;  but  the  judge  must  make  and  sign 
an  indorsement  upon  such  instructions,  showing  the  action  of  the  court  thereon, 
and  certify  to  the  correctness  of  the  reporter's  transcript  of  the  charge;  and 
thereupon  the  same,  with  the  indorsements,  become  a  part  of  the  record,  and 
any  error  in  the  action  of  the  court  thereon  may  be  reviewed  on  appeal  in  like 
manner  as  if  presented  in  a  bill  of  exceptions.  [Commissioners'  Amendment, 
approved  March  16,  1901;  took  effect  July  1,  1901.] 

Action  of  court  upon  Instructioim,  how      sulxlivision  3,  post,  all  charges  given  or  re- 


shown. — ^The  action  of  the  court  in  giving 
or  refusing  instructions  must  be  shown  on 
appeal  either  by  the  indorsement  of  the 
judge  thereon,  or  by  incorporating  them  in 
a  bill  of  exceptions,  together  with  the  rul- 
ing of  the  court  made  at  the  time  they  are 
given  or  refused:  People  v.  Thompson,  28 
Cal.  218;  People  v.  Martin,  32  Cal.  91;  Peo- 
ple V.  Tetherow,  40  Cal.  286;  People  v. 
Hart,  44  Cal.  598.  In  the  latter  case,  it 
was  held,  under  section  438  of  the  criminal 
practice  act  (Hittell's  Gen.  Laws,  par.  2025), 
of  which  section  1176  of  this  code  is  a  re- 
enactment,  that  the  written  charges  re- 
ferred to  therein  meant  only  such  as  either 
party  might  present  and  ask  to  be  given, 
and  not  to  such  charges  as  the  court  gave 
of  its  own  motion,  and  that  such  charges 
were  not  a  part  of  the  judgment-roll,  and 
would  not  be  considered  upon  an  appeal 
from  the  judgment;  but    by  section    1207, 


fused,  and  the  indorsements  thereon,  con- 
stitute a  part  of  the  judgment-roll  or  record 
of  the  action.  Where  the  record  on  appeal 
shows  that  oral  instructions  were  given,  but 
fails  to  show  that  they  were  not  taken 
down  by  the  reporter,  the  legal  presump- 
tion is  that  they  were  so  taken  down,  and 
it  devolves  upon  the  appellant  to  overcome 
this  presumption  by  bill  of  exceptions:  Peo- 
ple V.  Ludwig,  118  Cal.  328.  As  a  general 
rule,  when  an  instruction  cited  in  the  as- 
signments of  error  differs  from  the  charge 
as  particularly  set  forth  in  the  bill  of  excep- 
tions, the  charge  as  set  forth  in  the  ^ody 
of  the  bill  should  control;  for  although  the 

assignments  of  error  constitute  a  part  of 
the  bill,  and  the  whole  bill  is  authenticated 
by  the  signature  of  the  judge,  it  will  not 
be  presumed  that  his  attention  was  called 
to  an  inconsistency  between  the  charge  as 
set  out  in  the  bill  and  a  portion  of  it  cited 
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in  the  assignment  of  error:  People  v.  Ferry, 
84  Cal.  31. 

Instructions  given  or  refused  in  a  crim- 
inal case  are  no  part  of  record,  unless 
accompanied  by  the  indorsement  of  the 
judge,  or  embodied  in  a  bill  of  exceptions. 
Neither  the  clerk  nor  the  phonographic  re- 
porter can  give  verity  to  instructions  which 
•are  without  the  indorsement  or  authentica- 
tion of    the    judge:  People  v.  January,  77 


Cal.  179.  See,  also,  People  ▼.  Keeley,  81 
Cal.  210;  People  v.  Rogers,  81  Cal.  209; 
People  V.  Beaver,  83  Cal.  419;  People  v. 
Bemmerly,  87  Cal. ^  117;  People  v.  O'Brien, 
78  Col.  41;  People  ▼,  Von,  78  Cai.  1;  Peo- 
ple V.  Ah  Lee  Doon,  97  Cal,  171;  People  v. 
Clark,  84  Cal.  573  (modification  of  instruc- 
tions must  be  authenticated). 

Beporters'  notes,  how  embodied  in  bill 
of  exceptions:  Sec.  1171,  note. 


CHAPTEE  VL 

NEW  TRIALS. 

Sec.  1179.  New  trial  defined. 

Sec.  1180.  Its  effect. 

Sec.  1181.  In  what  cases  it  may  be  granted. 

Sec.  1182.  Application  for,  when  made. 

1179.  New  trial  defined. 

Sec.  1179.    A  new  trial  is  a  re-examination  of  the  issue  in  the  same  court, 
before  another  jury,  after  a  verdict  has  been  given. 


Motion,  bow  made.^A  motion  for  new 
trial  must  be  made  viva  voce.  If  desired, 
the  grounds  of  the  motion  and  the  rulings 
of  the  court  thereon  may  be  embodied  in  a 
bill  of  exceptions,  and  can  be  reviewed  by 
the  supreme  court  in  no  other  way:  People 
V.  Ah  Sam,  41  Cal.  645. 

Motion,  by  whom  beard.— It  seems  that 
the  motion  for  new  trial,  need  not  neces- 
sarily be  heard  by  the  judge  who  presided  at 
the  trial:  People  v.  Hobson,    17    Oal.  424; 


People  V.  Hodgdon,  55  Cal.  72;  36  Am.  Rep. 
30. 

Bill  of  exceptions.— In  making  amotion 
for  new  trial,  it  is  not  necessary  to  have 
a  bill  of  exceptions  or  statement  prepared 
beforehand,  or  for  the  hearing  of  the  motion. 
The  bill  of  exceptions  may  be  settled  after 
the  motion  is  heard  and  settled:  People  v. 
Fisher,  51  Cal.  319;  People  v.  Keyser,  53 
Cal.  183. 


1180.  Its  effect. 

Sec.  1180.  The  granting  of  a  new  trial  places  the  parties  in  the  same  position 
as  if  no  trial  had  been  had.  All  the  testimony  must  be  produced  anew,  and  the 
former  verdict  cannot  be  used  or  referred  to  either  in  evidence  or  in  argument, 
t)r  be  pleaded  in  bar  of  any  conviction  which  might  have  been  had  under  the 
indictment.  [Amendment,  approved  March  30,  1874;  Ameiidments  1873-74, 
449;  took  effect  July  1,  1874.] 


Granting  new  trial,  effect  of:  See  4  Am. 
€t.  Rep.  117-120,  note.  Conviction  of  de- 
fendant for  higher  crime  than  on  first  trial: 
See  notes  to  12  Am.  Rep.  473-475;  14  Am. 
Rep.  751-754;  4  Am.  St.  Rep.  117-120. 


Jeopardy:  Sec.  687,  note;  People  v.  Ap- 
gar,  35  Cal.  389;  People  v.  GUmore,  4  Cal. 
37C;  60  Am.  Dec.  620;  People  v.  Barric,  49 
Cal.  342;  People  v.  01  well,  28  Cal.  456. 


1181.  In  what  cases  it  may  be  granted. 

Sec.  1181.     Wlien  a  verdict  has  been  rendered  against  the  defendant,  the 
-court  may,  upon  his  application,  grant  a  new  trial  in  the  following  cases  only: 

1.  When  the  trial  has  been  had  in  his  absence,  if  the  indictment  is  for  a 
lelony; 
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2.  When  the  jury  has  received  any  evidence  out  of  conrt  other  than  that 
resulting  from  a  view'  of  the  premises; 

3.  When  the  jury  has  separated  without  leave  of  the  court,  after  retiring  to- 
deliberate  upon  their  verdict,  or  been  guilty  of  any  misconduct  by  which  a  fair 
and  due  consideration  of  the  case  has  been  prevented; 

4.  When  the  verdict  has  been  decided  by  lot,  or  by  any  means  other  than  a 
fair  expression  of  opinion  on  the  part  of  all  the  jurors; 

5.  When  the  court  has  misdirected  the  jury  in  a  matter  of  law,  or  has  erred 
in  the  decision  of  any  question  of  law  arising  during  the  course  of  the  trial; 

6.  When  the  verdict  is  contrary  to  law  or  evidence; 

7.  When  new  evidence  id  discovered  material  to  the  defendant,  and  which  ha 
could  not,  with  reasonable  diligence,  have  discovered  and  produced  at  the  trial. 
WTien  a  motion  for  a  new  trial  is  made  upon  the  ground  of  newly  discovered 
evidence,  the  defendant  must  produce  at  the  hearing,  in  support  thereof,  the 
affidavits  of  the  w^itnesses  by  whom  such  evidence  is  expected  to  be  given,  and 
if  time  is  required  by  the  defendant  to  procure  such  affidavits,  the  court  may 
postpone  the  hearing  of  the  motion  for  such  length  of  time  as,  under  all  the 
circumstances  of  the  case,  may  seem  reasonable. 


Subd.  1.  Trial  in  absence  of  defend- 
ant.— Where  the  jury  during  the  trial  were 
permitted  to  view  the  scene  of  the  alleged 
crime,  in  custody  of  the  sheriff,  without  the 
presence  of  defendant,  it  was  held  not  to  be 
error;  that  this  yiew  is  not  a  part  of  the 
trial  within  the  meaning  of  the  statute  re- 
quiring the  presence  of  defendant  during 
the  trial:  People  v.  Bonney,  19  Cal.  426;  but 
see,  contra,  Benton  y.  State,  30  Ark.  328, 
348;  State  y.  Bertin,  24  La.  Ann.  46;  East- 
wood Y.  People,  3  Park.  C.  0.  25;  see,  also, 
note  to  sec.  1119,  ante.  On  appeal,  if  the 
record  does  not  afHrmatlYely  show  that  de- 
fendant was  absent  during  a  portion  of  the 
trial,  it  will  be  presumed  that  he  was  preft- 
cut:  People  v.  Stuart,  4  Oal.  218;  see  People 
V.  Trim,  37  Cal.  274. 

Subd.  2.  BeceiTlng  evidence  out  of 
court. — Reading  by  jury  while  deliberating 
upon  their  Yerdict  of  copy  of  writing  which 
had  been  introduced  into  evidence,  but 
which  they  did  not  take  with  them  when  re- 
tiring for  deliberation,  is  the  reception  of 
evidence  out  of  court:  People  y.  Thornton, 
74  Cal.  482.  Where  one  of  the  jurors  dur- 
ing n  recess  and  in  the  absence  of  some  of 
the  Jurors  took  up  a  pair  of  cow's  horns  in- 
troduced in  evidence  and  examined  them, 
his  acts  did  not  amount  to  a  reception  of  evi- 
dence out  of  court:  People  v.  Tipton,  73  Cal. 
405.  An  attempt  by  improper  means  to  in- 
iuence  a  juror  in  any  way  to  bring  in  a 


verdict  against  accused  is  ground  for  new 
trial,  provided  the  attempt  appears  to  hav& 
been  successful:  People  v.  Murray,  85  C-aL 
350. 

Snbd.  8.  Separation  of  Jury.— Where 
the  jury,  after  retiring  to  deliberate  upon 
their  verdict,  separate  i^ithout  permission  of 
the  court,  the  irregularity  is  sufficient,  ordi- 
narily, to  set  aside  the  verdict  of  guilty  ren- 
dered by  them:  People  v.  Brannigan,  21  Cal. 
337;  People  v.  Backus,  5  Cal.  275.  But  the 
mere  fact  that  the  jury  separate  without 
permission  of  the  court  does  not  necessarily 
require  that  a  new  trial  should  be  granted. 
A  presumption  is  thereby  afforded  that  the 
jurj'  have  been  subjected  to  improper  in- 
fluences; but  this  presumption  may  be  re- 
moved by  an  affirmative  showing  that  no  in- 
jury resulted  to  defendant  from  the  separa- 
tion: People  V.  Symonds,  22  Cal.  348.  The 
retirement  of  several  jurors  for  a  few  mo- 
ments, with  permission  of  the  sheriff,  and 
for  a  necessaiT  purpose,  is  not  a  sufficient 
ground  for  granting  a  new  trial,  no  mis- 
conduct being  shown:  People  v.  Moore,  41 

Cal.  238;  People  v.  Bonney.  19  Cal.  426. 

Civil  cases.— -The  separation  of  the  jury 
in  a  civil  case  is  not  ground  for  a  new  trial,, 
except  under  the  general  ground  of  miscon- 
duct of  the  jury;  but  such  separation  under 
circumstances  that  improper  influences- 
mi^:ht  have  been  exerted  on  a  juror,  puts 
upon  the  party  seeking  to  sustain  the  ver- 
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diet  the  burden  of  p^o^^ng  that  no  attempt 
wa>}  made  to  exert  such  influence:  Saltzman 
V.  Sunset  TeL  etc.  Co.,  125  Cal.  501. 

Subds.  3,  4.  Misconduct  of  Juxy.^ 
'WTiere  a  juror  during  the  progress  of  the 
trial  manifested  a  tendency  to  talk  about 
the  case,  such  action  is  not  sufficient  ground 
for  granting  a  new  trial,  where  it  appears 
conelusiveiy  that  defendant  was  not  preju- 
diced thereby:  People  ▼.  Dennis,  39  Cal. 
625.  But  see  People  v.  Turner,  39  Cal.  370. 
A  new  trial  will  not  be  granted  because 
some  of  the  jury  may  have  conversed  with 
third  persons  while  deliberating  on  their 
verdict,  if  it  be  shown  that  such  conversa- 
tions were  innocent:  People  v.  Symonds,  22 
Cal.  348;  see,  also,  People  v.  Boggs,  20  Cal. 
432;  People  v.  Kramer,  117  Cal.  647  (pre- 
sumption that  conversation  of  jurors  among 
themselves  in  the  courtroom  was  not  preju- 
dicial to  defendant).  The  presumption  is 
that  jurors  perform  their  duty  in  accord- 
ance with  the  oath  they  have  taken:  People 
V.  Williams,  24  Cal.  31;  People  v.  Lyle,  4 
West  Coast  Rep.  349;  People  v.  Kramer, 
117  Cal.  647.  Affidavits  on  the  question  of 
misconduct  of  the  jury  being  conflicting, 
the  ruling  of  the  court  below  will  not  be 
disturbed  on  appeal:  People  v.  Dye,  62  Cal. 
523.  Insufficient  evidence  of  misconduct  of 
juror:  See  People  v.  Anthony,  56  Cal.  397; 
that  it  is  not  misconduct  warranting  a  new 
trial  for  one  of  the  jurors  to  visit  during 
the  trial  the  scene  of  the  alleged  burglary: 
People  V.  Hope,  62  Cal.  241. 

Misconduct  of  jurors  as  ground  for  new 
trial:  See  35  Am.  Dec.  254-260,  note. 

Intoxicating  liquors  given  to  jurors  during 
trial:  See  People  v.  Gray,  61  Cal.  164;  44 
Am.  Rep.  549;  People  v.  Tucker,  117  Cal. 
220;  People  v.  Van  Horn,  119  Cal.  323,  333. 
Drinking  intoxicating  liquors  by  juror,  when 
avoids  verdict:  See  9  Am.  Rep.  764,  765, 
note. 

Affidavit  of  Jurors  to  impeach  their 
verdict:  See  24  Am.  Dec.  475-479,  note. 
Ordinarily,  the  aflldavits  of  jurors  will  not 
be  received  to  impeach  their  verdict,  but  it 
seems  the  rule  is  otherwise  when  the  verdict 
is  arrived  at  by  a  resort  to  the  determina- 
tion of  chance:  People  v.  Hughes,  29  Cal. 
257;  People  v.  Sprague,  53  Cal.  491;  see, 
also.  People  v.  Wyman,  15  Cal.  70;  People 
v.  Lee,  17  Cal.  76.  In  the  note  to  Crawford 
v.  State,  24    Am.    Dec.    475,    the  question 


Whether  the  verdict  of  a  jury  in  a  criminal 
case  may  be  impeached  by  the  affidavits  of 
the  jurors  is  considered  at  length.  But  that 
such  affidavits  are  not  admissible  in  this 
state,  see  People  v.  Gray,  61  Cal.  164,  183; 
44  Am.  Rep.  549;  People  v.  Kloss,  115  Cal. 
567,  579;  People  v.  Holmes,  118  Cal.  444. 

That  a  juror's  affidavit  may  be  used  m 
support  of  a  verdict  which  has  been  assailed 
for  misconduct,  see  People  v.  Hunt,  59  Cal. 
430. 

Subd.  5.  Erroneous  rulings:  Sec.  1127, 
note.  Any  substantial  error  of  the  court  on 
a  question .  or  matter  arising  during  the 
course  of  the  trial  is  a  proper  ground  for 
granting  motion  for  new  trial:  People  v. 
Turner,  39  Cal.  370.  New  trial  granted  for 
contradictory  instructions:  People  v.  Pearne, 
lis  Cal.  154, 158. 

Subd.  6.  Verdict  contrary  to  evidence. 
If  the  judge  before  whom  the  case  was 
tried  is  satisfied  that  the  conviction  was 
obtained  on  the  testimony  of  witnesses  un- 
worthy of  belief,  it  is  his  duty,  on  applica- 
tion of  defendant,  to  grant  a  new  trial: 
People  V.  Baker,  39  Cal.  686.  If  the  verdict 
is  clearly  not  sustained  by  the  evidence,  a 
new  trial  will  be  granted:  People  v.  Lewis, 

36  Cal.  531;  People  v.  Luna  Yit,  83  Cal. 
130.    But  the  appellate  court  will  not  grant 

a  new  trial  on  the  ground  that  the  verdict 
is  contrary  to  the  evidence,  if  the  testimony 
is  conflicting,  and  there  is  any  evidence  to 
support  the  verdict:  People  v. /Brown,  27 
Cal.  500;  People  v.  Strange,  61  Cal.  496; 
People  V.  Darr,  61  Cal.  554;  nor  will  the 
supreme  court  assume  that  a  witness  was 
not  worthy  of  belief  in  order  to  grant  a 
new  trial:  People  v.  Anthony,  56  Cal.  397. 
It  is  said  that  in  order  to  authorize  the  ap- 
pellate court  to  set  aside  a  verdict  on  the 
ground  that  it  is  against  the  evidence,  there 
must  be  such  overwhelming  evidence  against 
the  verdict  as  to  justify  the  presumption 
that  it  was  rendered  under  the  influence  of 
passion,  or  prejudice,  or  bias  of  some  kind: 
People  V.  Vance,  21  Cal.  400;  see,  also.  Peo- 
ple V.  Martin,  2  Gal.  484;  People  v.  Ah  Loy, 
10   Cal.   301. 

Contrary  to  law.— A  verdict  is  not  con- 
trary to  law  which  finds  the  lowest  offense 
within  the  charge  in  the  indictment:  People 
V.  Jaraarillo,  57  Cal.  111. 

Subd.  7.  Newly  discovered  evidence. 
A  motion  for  a  new  trial  on  the  ground  of 
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newly  discovered  evidence  should  not  be 
granted  without  a  satisfactory  showing  of 
diligence,  nor  unless  sufficient  reason  is 
shown  why  the  evidence  was  not  produced 
at  the  trial:  People  v.  Ah  Ton,  53  Cal.  741; 
People  V.  Kloss.  115  Cal.  567,  575.  Where 
there  is  reason  to  doubt  that  defendant  at 
the  time  of  the  trial  was  ignorant  of  the 
existence  of  the  evidence,  and  no  attempt 
is  made  to  procure  it  until  after  the  trial, 
and  no  good  reason  for  the  delay  is  shown, 
a  new  trial  ought  not  to  be  granted  on  the 
ground  of  newly  discovered  evidence:  People 
V.  Cummings,  57  Cal.  88.  For  a  case  where 
proper  diligence  was  shown,  the  moving 
party  having  been  prevented  from  getting 
the  evidence  earlier,  see  People  v.  Stanford, 
64  Cal.  27.  The  affidavit  of  the  witness, 
showing  what  his  testimony  will  be,  should 
be  procured,  or  it  should  be  shown  that  it 
<:ould  not  be  had:  People  v.  Bealoba,  17  Cal. 
389;  People  v.  VoU,  43  Cal.  166;  see,  also. 
People  Y.  Miller,  33  Cal.  90.  Newly  dis- 
covered evident^e  simply  cumulative:  People 
V.  Anthony,  56  Cal.  397;  People  v.  Chin  Ah 
Hong,  61  Cal.  376;  People  v.  Kloss,  115  Cal. 
567,  575;  or  designed  to  contradict  wit- 
nesses, will  not  entitle  to  a  new  trial:  Peo- 
ple V.  Anthony,  56  Cal.  397;  People  v.  Ah 
Noon,  116  Cal.  656.  Applications  for  new 
trials  on  account  of  newly  discovered  evi- 
dence are  not  favored  by  the  courts.  In  the 
well-considered  case  of  Berry  v.  State,  10 
Ga.  511,  it  was  said  that  it  is  incumbent  on 
the  party  who  asks  for  a  new  trial  on  the 
ground    of    newly   discovered    evidence  to 


satisfy  the  court:  1.  That  the  evidence  has 
come  to  his  knowledge  since  the  trial;  2. 
That  it  was  not  owing  to  the  want  of  due 
diligence  that  it  did  not  come  sooner;  3. 
That  it  is  so  material  that  it  would  proDa- 
bly  produce  a  different  verdict  if  the  new 
trial  were  granted;  4.  That  it  is  not  cumu- 
lative only,  viz.,  speaking  to  facts  in  rela- 
tion to  which  there  was  evidence  on  the 
trial;  5.  The  affidavit  of  the  witness  himself 
should  be  produced,  or  its  absence  accounted 
for;  6.  A  new  trial  will  not  be  granted,  if 
the  only  object  of  the  testimony  is  to  im- 
peach the  character  or  credit  of  a  witness. 

For  particular  cases  where  a  new  trial 
was  asked  for  on  the  ground  of  newly  dis- 
covered evidence,  see  People  v.  Woods.  65 
Cal.  121;  Kenezleber  v.  Wahl,  92  Cal.  202; 
People  V.  Merkle,  89  Cal.  82.  See,  gener- 
ally. Code  Civ.  Proc,  sec.  657. 

New  trial.— In  a  criminal  case  a  new  trial 
can  only  be  granted  on  application  of  de- 
fendant: People  V.  Bangeneaur,  40  Cal.  613. 
The  only  grounds  upon  which  a  new  trial 
will  be  granted  are  those  specified  in  the 
section:  People  v.  Bernstein,  18  Oal.  699; 
People  V.  Fair,  43  Cal.  137;  see,  also,  People 
V.  Keyser,  53  Cal.  183;  People  v.  Shainwold, 
51  Cal.  468;  People  v.  Jocelyn,  29  Cal.  562; 
People  V.  Chung  Lit,  17  Cal.  320;  People  v. 
Woods,  43  Cal.  176;  People  v.  McAuslan, 
43  Cal.  55.  An  erroneous  statement  of  the 
evidence  by  counsel  during  his  argument  to 
the  jury  is  not  ground  for  a  new  trial:  Peo- 
ple V.  Barnhart,  59  Cal.  402. 


1182.  Application  for,  when  made. 

Sec.  1182.  The  application  for  a  new  trial  must  be  made  before  judgment, 
and  the  order  granting  or  denying  the  same  must  be  immediately  entered  by  the 
clerk  in  the  minutes.  [Commissioners'  Amendment,  approved  March  16,  1901; 
took  effect  July  1,  1901.] 


Motion  for  new  trial. — In  a  criminal 
case  when  a  motion  for  a  new  trial  is  made, 
it  is  heard  as  it  would  be  were  it  brought 
on  for  hearing  immediately  after  the  rendi- 
tion of  the  verdict,  and  neither  a  statement 
nor  the  reporter's  notes  need  be  filed  in  sup- 
port of  the  motion:  People  v.  Fisher,  51  Cal. 
319;  People  v.  Keyser,  53  Cal.  183.  See 
People  V.  Sing  Lum,  61  Cal.  538,  where  a 
motion  for  a  new  trial  was  made  after  re- 
mittitur issued  from  the  supreme  court  dia- 
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missing  an  appeal,  judgment  not  having 
been  entered,  and  after  a  nunc  pro  tunc 
order  directing  the  judgment  to  be  entered 
as  of  the  date  of  its  rendition;  the  motion 
was  denied. 

After  a  judgment  was  pronounced  defend- 
ant moved  to  be  allowed  to  amend  a  pre- 
vious motion  for  a  new  trial  which  had  been 
denied;  held  that  the  motion  to  amend  came 
too  late:  People  v.  Wesson,  98  Cal.  352. 
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CHAPTER  Vn. 


ARREST  OP  JUDGMENT. 

Sec.  1185.  Motion  in  arrest  of  judgment. 

Sec.  1186.  Court  may  arrest  judgment  without  motion* 

Sec.  1187.  Effect  of  arresting  judgment. 

Sec.  1188.  Defendant,  when  to  be  held  or  discharged. 

1185.  Hotion  in  arrest  of  judgment. 

Sec.  1185.  A  motion  in  arrest  of  judgment  is  an  application  on  the  part 
of  the-  defendant  that  no  judgment  be  rendered  on  a  plea  or  verdict  of  guilty,  or 
on  a  yerdict  against  the  defendant,  on  a  plea  of  a  former  conyiction  or  acquittal. 
It  may  be  founded  on  any  of  the  defects  in  the  indictment  or  information  men- 
tioned in  section  ten  hundred  and  four,  unless  the  objection  has  been  waived  by 
a  failure  to  demur,  and  must  be  made  before  or  at  the  time  the  defendant  is 
called  to  judgment.  When  determined,  the  order  must  be  immediately  entered 
by  the  clerk  in  the  minutes.  [Commissioners'  Amendment,  approved  March 
16,  1901;  took  effect  July  1,  1901.] 

from  the  final  judgment:  People  v.  Turner, 
39  Cal.  370;  People  v.  Ah  Kim,  44  Cal.  384. 
But  such  an  order  may  now  be  appealed 
from:  Sec.  1238,  subd.  3,  post  A  variajice 
in  the  name  of  the  insurance  company  given 
in  an  indictment  for  arson  to  defraud  and 
that  proved  is  no  ground  for  arresting  a 
judgment:  People  v.  Hughes,  29  Cal.  257; 


A]:re8t  of  judgment  on  defendant's  mo- 
tion.—A  motion  in  arrest  of  judgment  may 
be  made  before  or  at  the  time  the  defend- 
ant is  called  for  judgment.  If  a  defendant 
has  demurred  and  his  demurrer  has  been 
overruled,  he  may  move  in  arrest  of  judg- 
ment upon  all  the  grounds  of  demurrer  enu- 
merated in  section  1004,  and  upon  those 
alone:  People  v.  Dick,   37   Cal.  277;   People,    People  v.  Schwartz,  32  Oal.  165. 


V.  Turner,  39  Cal.  372;  People  v.  Fair,  43 
Cal.  147;  People  v.  Indian  Peter,  48  Cal.  250; 
People  V.  McCarty,  48  Cal.  557.  See  Peo- 
ple V.  Feilen,  58  Cal.  218,  41  Am.  Rep.  258, 
where  defects  were  not  allowed  to  be  used 
on  this  motion,  they  having  been  waived  by 
a  failure  to  demur.  But  if  he  has  failed  to 
demur,  such  motion  can  only  be  founded 
upon  the  grounds  mentioned  in  section  1012: 
People  V.  Shot  well,  27  Cal.  394;  People  v. 
Swenson,  49  Cal.  388.  The  defects  in  the  in- 
dictment authorizing  this  motion  must  be 
specifically  stated  and  pointed  out  as  the 
basis  of  such  motion  in  the  lower  court  to 
entitle  the  ruling  thereon  to  be  reviewed 
on  appeal:  People  v.  Dick,  37  Cal.  277. 
Prior  to  the  adoption  of  the  codes,  an  order 
arresting  a  judgment  was  not  appealable, 
and  could  only  be  reviewed  upon  an  appeal 


C>bjection  that  there  was  no  preliminary 
examination  and  commitment  is  not  a 
ground  for  motion  in  arrest  of  judgment: 
People  V.  Bawden,  90  Cal.  195.  A  motion 
in  arrest  of  judgment  must  be  based  09  de- 
fects appearing  on  the  face  of  the  informa- 
tion or  indictment,  otherwise  it  cannot  pre- 
vail: People  V.  McConnell,  82  Cal.  620;  Peo- 
ple V.  Johnson,  71  Cal.  38^1;  People  v. 
O'Leary,  77  Cal.  30.  See,  also,  People  v. 
Wong  Wang,  92  Cal.  277;  People  v.  Chaves, 
122  Cal.  134,  143. 

An  arrest  of  judgment  operates  as  an  ac- 
quittal only  when  no  evidence  has  been 
shown  sufHcient  to  charge  the  defendant 
with  any  offense;  it  is  not  necessary  that  the 
evidence  should  be  sufficient  to  convict  him: 
People  V.  Eppinger,  109  Cal.  294. 


1186.  Court  may  arrest  judgment  without  motion. 

Sec.  118G.     The  court  may  also,  of  its  own  motion,  arrest  the  judgment  for 

any  of  the  defects  mentioned  in  the  last  section,  by  an  order  for  that  purpose 

entered  upon  its  minutes.     [Commissioners'  Amendment,  approved  March  16, 

1901;  took  eSect  July  1,  1901.] 
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Arrest  of  Judgment  by  couirt.— If    the  wa«    fonnd,  the  court    should    arrest    the 

evidence  shows  that  the  offense  of  a  defend-  judKment  without  the  defendant  making  a 

ant  indicted  as  an  accessary  was  not  com-  motion  to  that  effect:  People  v.  Hodges,  27 

mitted  in  the  county  where  the  indictment  Cal.  340;  see  Ex  parte  Hartman,  44  Cal.  34. 

1187.  Effect  of  arrestiiLg  judgment. 

Sec.  1187.  The  effect  of  an  order  arresting  the  judgment  is  to  place  the 
defendant  in  the  same  situation  in  which  he  was  before  the  indictment  was 
found  or  information  filed.  [Commissioners'  Amendment,  approved  March  16, 
1901;  took  effect  July  1,  1901.] 

Effect  of  arresting  judgment.— The  ef-  he  was   before   the   indictment  was  found, 

feet  of  an  order  arrestmg  a  judgment  in  a  Upon  its  entry  he  is  entitled  to  his  discharge, 

criminal  case  is  to  place  the  defendant,  as  unless  detained  by  virtue  of  some  legal  pro- 

nearly  as  other  and  controlling  rules  of  law  cess  or  order:  £s  parte  Hartman,  44  Cal.  32. 
will  permit,  in  the  same  situation  in  which 

1188.  Defendant,  when  to  be  held  or  discharged. 

Sec.  1188.  If,  from  the  evidence  on  the  trial,  there  is  reason  to  believe  the 
defendant  guilty,  and  a  new  indictment  or  information  can  be  framed  upon 
which  he  may  be  convicted,  the  court  may  order  him  to  be  recommitted  to  the 
officer  of  the  proper  county,  or  admitted  to  bail  anew,  to  answer  the  new  in- 
dictment or  information.  If  the  evidence  shows  him  guilty  of  another  offense, 
he  must  be  committed  or  held  thereon,  and  in  neither  case  shall  the  verdict  be 
a  bar  to  another  prosecution.  But  if  no  evidence  appears  sufficient  to  charge 
him  with  any  offense,  he  must,  if  in  custody,  bft  discharged;  or  if  admitted  to 
bail,  his  bail  is  exonerated;  or  if  money  has  been  deposited  instead  of  bail,  it 
must  be  refunded  to  the  defendant;  and  the  arrest  of  judgment  shall  operate 
as  an  acquittal  of  the  charge  upon  which  the  indictment  or  information  was 
founded.  [Amendment,  approved  April  9,  1880;  Amendments  1880,  25  (Ban. 
ed.  172);  took  effect  immediately.] 

Jeopardy:  Sec.  687,  note.  from  an  indictment  or  information  without 

Defendant,    discharge    of.— The    cases  an  actual  trial:  People  v.  Indian  Peter,  48 

enumerated  in  the  statute  are  the  only  ones  Cal.  253. 

in    which  a  defendant  can  be  discharged 
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THE  JUDGMENT. 

Sec.  1101.  Appointing  time  for  judgment. 

Sec.  1192.  Upon  plea  of  guilty,  court  must  determine  degree. 

Sec.  1193.  Presence  of  defendant. 

Sec.  1194.  Defendant  in  custody,  how  brought  for  judgment. 
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Sec.  1195. 
Sec.  1196. 
Sec.  11«7. 
Sec.  1198. 
Sec.  1199. 
Sec.  1200. 
Sec.  1201. 
Sec.  1202. 
Sec.  1203. 
Sec.  1204. 
Sec.  1205. 
Sec.  1206. 
Sec.  1207. 


How  brought  before  the  court  when  on  bail| 

Bench-warrant  to  issue. 

Form  of  bench-warrant. 

Warrant,  how  served. 

Arrest  of  defendant. 

Arraignment  of  defendant  for  Judgment. 

What  cause  may  be  shown  against  the  judgment* 

If  no  cause  shown,  judgment  to  be  pronounced. 

Circumstances  in  aggravation  or  mitigation  of  punishment. 

Proof  of  former  conviction,  etc.,  in  mitigation,  how  made. 

Duration  of  imprisonment  on  judgment  to  pay  a  fine. 

Judgment  to  pay  a  fine  constitutes  a  lien. 

Entry  of  judgment  and  judgment-roll. 


1191.  AppointiiLg  time  for  judgment. 

Sec.  1191.  "^  After  a  plea  or  verdict  of  guilty,  or  af,ter  a  verdict  against  the 
defendant  on  the  plea  of  a  former  conviction  or  acquittal,  if  the  judgment  is  not 
arrested  or  a  new  trial  granted,  the  court  must  appoint  a  time  for  pronouncing 
judgment,  which,  in  cases  of  felony,  must  be  at  least  two  days  after  the  verdict. 
[Ckmimissioners'  Amendment^  approved  March  16,  1901;  took  effect  July  1, 
1901.] 


Appointing  time  for  Judgment.— The 
court  may,  in  the  absence  of  the  defendant, 
fix  a  day  for  pronouncing  sentence:  People 
V.  Galvin,  9  Oal.  115.  The  time  allowed 
after  conviction  before  sentence  is  pro- 
nounced may  be  waived  by  the  defendant, 
and  he  may  consent  that  judgment  be  pro- 
nounced immediately:  People  v.  Robinson, 
46  Cal.  94.  The  judgment  in  a  criminal 
case  need  not  be  pronounced  at  the  same 
term  at  which  the  verdict  is  rendered:  Peo- 
ple V.  Felix,  45  Cal.  163.    A  writ  of  man- 


date wiU  not  be  issued  to  compel  a  court  to 
render  a  judgment  of  acquittal:  Kx  parte 
Cage,  45  Cal.  248. 

The  fact  that  the  time  appointed  was  not 
at  least  two  days  after  verdict  is  not  ground 
for  a  reversal,  If  defendant  made  no  objec- 
tion: People  V.  Barton,  88  Oal.  176;  People 
V.  Mess,  65  Oal.  174.  One  convicted  of 
felony  may  waive  the  time  prescribed,  and 
consent  that  judgment  be  pronounced  imme- 
diately: People  V.  Johnson,  88  CaL  171. 


1192.  Upon  plea  of  guilty,  court  must  determine  degn^ee. 

Sec.  1192.    Upon  a  plea  of  guilty  of  a  crime  distinguished  or  divided  into 
degrees,  the  court  must,  before  passing  sentence,  determine  the  degree. 


Court  must  determine  degree  of  crime 
upon  plea  of  guilty.— The  proceeding  un- 
der this  section  is  not  a  trial,  nor  has  the 
defendant  any  right  to  have  the  question 
involved  determined  by  a  jury.  The  exam- 
ination of  witnessses  to  ascertain  the  degree 
of  the  crime  need  not  be  had  at  tTie  time  of 
or  immediately  after  the  plea  of  guilty;  nor 
need  any  time  elapse  between  the  deter- 
mination and  the  judgment.  Any  judgment 
or  decision  which  shows  the  conclusion  of 
the  court  as  to  the  degree,  from  the  exami- 
nation, is  sufficient:  People  v.  Noll,  20  Cal. 
164.  The  court  should  determine  the  degree, 
however,  before  pronouncing  judgment: 
People  V.  Jefferson,  52  Cal.  453.    In  In  re 


Brown,  32  Cal.  48,  the  defendant  had 
pleaded  guilty  to  an  indictment  for  murder, 
which    did    not    specify    the    degree.    The 

court  imposed  a  sentence  of  confinement  in 
the  state  prison;  held,  that  the  judgment 
was  not  a  nullity,  for  the  presumption  was 
that  the  court,  by  testimony,  ascertained 
the  degree.  If  the  defendant  refuses  to 
plead  after  his  dejnurrer  has  been  overruled, 
the  court  may  pronounce  judgment  as  upon 
a  plea  of  guilty:  People  v.  King,  28  Cal.  266. 
So  the  court  may  direct  a  plea  of  not 
guilty  to  be  entered:  People  v.  Jocelyn,  20 
Cal.  562. 

Jury  upon  conviction  must  determizie 
degpree:  Sec.  1157,  note. 
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1193.  Presence  of  defendant. 

Sec.  1193.  For  the  purpose  of  judgment,  if  the  conviction  is  for  felony,  the 
defendant  must  be  personally  present;  if  for  a  misdemeanor,  judgment  may  be 
pronounced  in  his  absence. 

Presence  of  defendant.— Upon  a  convic-  rendered  in  his  absence:  People  v.  Ebner,  23 
tion  for  a  felony  the  defendant  must  be  Cal.  159;  Steele  y.  Ck>inmon wealth,  3  Dana, 
present  when  the  judgment  is  pronounced;  84.  If  the  prisoner  is  present  when  judg- 
but  the  day  for  pronouncing  judgment  may  ment  is  rendered,  that  is  all  the  code  re- 
be  fixed  in  his  absence:  People  y.  Galyin,  quires;  and  if  the  clerk  omits  to  enter  the 
9  Cal.  115.  A  judge  who  did  not  try  the  judgment  at  the  time,  the  court  may  after- 
case,  if  legally  presiding,  has  jurisdiction  to  ward  order  it  entered  nunc  pro  tunc,  with 
pronounce  sentence:  People  y.  Henderson,  out  the  presence  of  the  prisoner:  People  y. 
28  Cal.  606.    Where  there  is  a  misdemeanor,  Lenon,  79  Cal.  631. 

or  where  the  punishment  is  only  a  fine,  the  Verdict  in  defendant's  presence:    Sec. 

defendant  need  not    be    present    either  in  1148.                   *                  ^ 
person  or  by  attorney,  but  judgment  may  be 

1194.  Defendant  in  custody,  how  brought  for  judgment. 

Sec.  1194.  When  the  defendant  is  in  custody,  the  court  may  direct  the  officer 
in  whose  custody  he  is  to  bring  him  before  it  for  judgment^  and  the  officer  must 
do  so. 

1195.  How  brought  before  the  court  when  on  bail. 

Sec.  1195.  If  the  defendant  has  been  discharged  on  bail,  or  has  deposited 
money  instead  thereof,  and  does  not  appear  for  judgment  when  his  personal 
appearance  is  necessary,  the  court,  in  addition  to  th«e  forfeiture  of  the  under- 
taking of  bail,  or  of  the  money  deposited,  may  direct  the  clerk  to  issue  a  bench- 
warrant  for  his  arrest. 

1196.  Bench-warrant  to  issue. 

Sec.  1196.  The  clerk,  on  the  application  of  the  district  attorney,  may,  at  any 
time  after  the  order,  whether  the  court  be  sitting  or  not,  issue  a  bench-warrant 
into  one  or  more  counties. 

1197.  Form  of  bench-warrant. 

Sec.  1197.  The  bench-warrant  must  be  substantially  in  the  following  form: 
County  of .  The  people  of  the  state  of  California,  to  any  sheriff,  con- 
stable, marshal,  or  policeman  in  this  state:  A  B,  having  been  on  the  • day 

of ,  A,  D.  eighteen  hundred  and ^  duly  convicted  in  the  superior  court 

of  the  county  of ^  of  the  crime  of  • (designating  it  generally),  you  are 

therefore  commanded  forthwith  to  arrest  the  above-named  A  B,  and  bring  him 
before  that  court  for  judgment.     Given  under  my  hand,  with  the  seal  of  said 

court  affixed,  this day  of ^  A.  D.  eighteen  hundred  and  • .     By 

order  of  the  court.     [Seal.]     E  F,  Clerk.     [Amendment,  approved  April  12, 
1880;  Amendments  1880,  34  (Ban.  ed.  200);  took  effect  immediately.] 

1198.  Warrant,  how  served. 

Sec.  1198.  The  bench-warrant  may  be  served  in  any  county  in  the  same 
manner  as  a  warrant  of  arrest,  except  that  when  served  in  another  county  it 
need  not  be  indorsed  by  a  magistrate  of  that  county. 
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1199.  Arrest  of  defendant. 

Sec.  1199.  Whether  the  bench-warrant  is  served  in  the  county  in  which  it 
was  issued  or  in  another  county,  the  officer  must  arrest  the  defendant  and  bring 
him  before  the  court  or  commit  him  to  the  officer  mentioned  in  the  warrant, 
according  to  the  command  thereof. 

1200.  Arraignment  of  defendant  for  judgment. 

Sec.  1200.  When  the  defendant  appears  for  judgment  he  must  be  informed 
by  the  court,  or  by  the  clerk,  under  its  direction,  of  the  nature  of  the  charge 
against  him,  and  of  his  plea,  and  the  verdict,  if  any  thereon,  and  must  be  asked 
whether  he  has  any  legal  cause  to  show  why  judgment  should  not  be  pro- 
nounced against  him.  [Amendment,  approved  April  9,  1880;  Amendments 
1880,  26  (Ban.  ed.  172);  took  effect  immediately.] 

Failure  to  ask  defendant  whetlier  he  has  sary  to   pronouncing   jndgment,  is  no    part 

anything  to  say  why  judgment  should  not  thereof:  People  y.  Murback,  64  Cal.  369. 

be  pronounced  against  him:  See  21  Am.  Kep.  Arraignment  for  sentence:  See  People  t. 

8,  9,  note;  30  Am.  Rep.  97,  98,  note.  Jung  Qung  Sing,  70  Cal.  469,  for  a  proper 

Pronouncing  Judgment.— Erroneous  en-  arraignment  for  sentence.    Where  the  judg- 

try  of  date  of  judgment  made  in  the  min-  ment-roll  shows  sufficient  compliance  with 

utes  by  the  clerk  may  be  corrected  by  order  the  above    section    regarding    arraignment, 

of  court,  even  after  appeal,  and  cannot  in-  an  objection  to  the  judgment  on  the  ground 

validate  a  judgment  regularly  pronounced:  of  improper  arraignment  cannot  stand:  Peo- 

People  V.  Murback,  64  Cal.  369.    The  state-  pie  v.  Johnson,  88  Cal.  171;  People  v.  Perez, 

ment  required  by  this  section,  while  neces-      87  Cal.  122i. 

« 

1201.  What  cause  may  be  Bhown  against  the  judgment. 

Sec.  1201.     He  may  show,  for  cause  against  the  judgment: 

1.  That  he  is  insane;  and  if,  in  the  opinion  of  the  court,  there  is  reasonable 
ground  for  believing  him  insane,  the  question  of  insanity  must  be  tried  as  pro- 
vided in  chapter  VI,  title  X,  part  II  of  this  code.  If,  upon  the  trial  of  that 
question,  the  jury  finds  that  he  is  sane,  judgment  must  be  pronounced,  but  if 
they  find  him  insane,  he  must  be  committed  to  the  state  hospital  for  the  care 
and  treatment  of  the  insane,  until  he  becomes  sane;  and  when  notice  is  given 
of  that  fact,  as  provided  in  section  one  thousand  three  hundred  and  seventy-two, 
he  must  be  brought  before  the  court  for  judgment; 

2.  That  he  has  good  cause  to  offer,  either  in  arrest  of  judgment  or  for  a  new 
trial;  in  which  case  the  court  may,  in  its  discretion,  order  the  judgment  to  be 
deferred,  and  proceed  to  decide  upon  the  motion  in  arrest  of  judgment  or  for 
a  new  trial.  [Commissioners^  Amendment,  approved  March  16,  1901;  took 
effect  July  1,  1901.] 

Arrest  of  Judgment  on  defendant's  mo-  defendant  of    murder    in    the  first  degree 

tion:  Sec.  1185,  note.  (upon  whose  trial  no  question  of  insanity 

Arrest  of  judgment  by  court:  Sec.  1186,  was  raised),  pending  an  inquiry  as  to  his  in- 

note.  sanity  under  this  section,  based  upon  an  affi- 

Motion  for  new  trial:  Sec.  1179,  notes.  davit  of  his  attorneys  upon  information  and 

Punishment  of  person  while  insane:  belief  that  he  was  not  of  sound  mind,  and 

Sec.  1307.  ^httt  from  his  conversation  and  actions  they 

Insanity  of  defendant:  See  section  ill  us-  believed  and  alleged  him  to  be  insane,  is 

trated  m  People  v.  Pico,  62  Cal.  50,  55.    A  based  upon  too  sUght  evidence  to  warrant 

motion  to  suspend  a  judgment  convicting  a  diciturbiug  upon  appeal  aj^  order  denying  the 
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motion,  on  tho  ground  stated  that  no  doubt      quire  the  question  of  insanity  to  be  tried: 
had  arisen  in  the  mind  of  the  court  as  to      People  v.  Kuott,  122  Cal.  410. 
the  sanity  of  the  defendant,  such  as  to  re- 

1202.  If  no  cause  Bhown,  judgment  to  be  pronounced. 

Sec.  1202.     If  no  sufficient  cause  is  alleged  or  appears  to  the  court  wh'y  judg- 
ment should  not  be  pronounced,  it  must  thereupon  be  rendered. 

Judgment,  rendition  of  .—After  a  plea  or 
verdict  of  guilty,  the  court  must  appoint  a 
time  for  pronouncing  judgment,  as  provided 
iu  section  1191.  It  may  be  pronounced  im- 
mediately after  a  verdict  or  plea  of  guilty,  if 
the  defendant  consents  thereto:  People  v. 
Bobinson,  40  Cal.  04,  But  it  need  not  be  at 
the  same  time  the  verdict  is  rendered:  Peo- 
ple V.  Felix,  45  Cal.  163.  It  must  be  given 
in  open  court,  not  in  the  judge's  chambers: 
Anonymous,  T.  Raym.  68.  And  should  be  on 
a  judicial  day,  and  not  on  Sunday:  Young 
V.  State,  39  Ala.  357.  It  is  generally  cus- 
tomary', before  pronouncing  judgment,  to 
ask  the  defendant  if  he  has  any  legal  cause 
to  show  why  judgment  should  not  be  pro- 
nounced against  him.  In  s6me  states  this  is 
unnecessary:  State  v.  Ball,  27  Mo.  324; 
JefTries  v.  Commonwealth,  12  Allen,  145, 
153.  But  in  this  state  it  is  required:  Sec. 
1200.  Judgments  of  inferior  criminal  courts 
are  not  required  to  be  different  from  those 
of  like  courts  of  general  jurisdiction:  People 
V.  Forbes,  22  Cal.  135;  Ex  parte  Kearney, 
55  C^l.  212,  228. 

Judgment,  form  of.^The  judgment  en- 
tered in  the  minutes  is  sufficient,  if  it  states 
of  what  oifenBe  the  defendant  was  finally 
convicted  and  the  penalty  imposed.  It  need 
not  recite  the  facts  contained  in  the  other 
papers  constituting  the  record  in  the  ac- 
tion: In  re  King,  28  Cal.  ^7;  Ex  parte 
Murray,  43  Cal.  455;  Ex  parte  Williams,  89 
Cal.  421.  See,  also.  People  v.  Johnson,  88 
Cal.  171;  People  v.  Douglass,  87  Cal.  281. 
A  judgment  stating  that  the  sentence  of 
the  defendant  was  for  murder  of  which  he 
had  been  convicted  is  sufficient  although  it 
fails  to  state  the  degree  of  murder:  People 
T.  McNulty,  93  Oil.  427.  Nor  the  time  of 
the  commencement  of  the  imprisonment. 
It  is  sufficient  if  it  states  the  duration  of  the 
imprisonment  and  the  place  of  confinement: 
State  v.  Smith.  10  Nev.  107.  Judgments  of 
inferior  criminal  courts  are  not  required  to 
be  in  different  form  from  thoso  of  like  courts 
of  general  juisdiction:  People  v.  ijorbcs,  22 


Cal.  135.    But    see    Ex  parte  Kearney,    55 
Cal.  212,  228. 

Judgment— Should  be  certain  and  defi- 
nite.— ^As  a  general  rule,  in  criminal  cases  a 
judgment  should  be  certain  and  definite  and 
complete  in  itself,  so  that  what  it  requires 
to  be  done  may  be  known  without  resort  to 
anything  outside  of  the  record:  People  v. 
Forbes,  22  Cal.  135.  This,  however,  is  not 
universally  so,  and  it  is  a  common  practice 
in  criminal  courts  to  enter  judgments  of  im- 
prisonment at  the  expiration  of  sentences  in 
other  cases:  Brown  v.  Commonwealth,  4 
Kawle,  259;  26  Am.  Dec.  130;  Russell  v.  Com- 
monwealth, 7  Serg.  &  R.  489;  State  v. 
Smith,  5  Day,  175;  5  Am.  Dec.  132;  King 
V.  Wilkes,  4  Burr.  2575.  Thus  a  judgment 
that  the  defendant  be  imprisoned  for  a  speci- 
fied term,  "to  commence  at  the  expiration 
of  previous  sentences,*'  is  valid:  People  v. 
Forbes,  22  Cal.  135.  So,  too,  is  a  judgment 
"that  the  defendant  be  imprisoned  in  the 
state  prison  for  the  term  of  three  years  from 
the  date  of  his  incarceration":  People  v. 
King,  28  Cal.  2C5.  Or  that  the  defendant 
"be  imprisoned  four  years  from  the  time  of 
his  delivery  to  the  warden,"  etc.:  People  v. 
Hughes,  29  Cal.  257.  A  failure  to  specify 
any  time  for  the  imprisonment  to  commence 
does  not  invalidate  the  judgment:  State  v. 
Smith,  10  Nev.  107.  But  a  judgment  for  a 
term  longer  than  that  provided  by  the  stat- 
ute will  be  reversed,  and  the  lower  court 
directed  to  proceed  to  judgment  upon  the 
verdict:  People  v.  Riley,  48  Cal.  549;  see  Ex 
parte  Ah  Cha,  40  Cal.  42G.  So  a  judgment 
which  attempts  to  punish  a  man  for  an  act 
which  is  not  a  crime  is  absolutely  void: 
l*eople  T.  Kearney,  55  Cal.  212;  see  People 
V.  Liscomb,  60  N.  Y.  5G9;  Ex  parte  Siebold, 
100  U.  S.  371.  After  sentence,  but  before 
the  judgment  is  signed,  it  may  be  amended 
by  shortening  the  time:  People  v.  Thomp- 
son, 4  Cal.  238.  If  the  indictment  charges 
more  than  one  offense  in  separate  counts, 
and  the  verdict  is  general,  the  presumption 
Avill  be  that  the  judge  who  tried  the  case 
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pronounced  judgment  for  the  offense  to 
which  the  evidence  was  directed:  People  t. 
Shotwell,  27  Cal.  394. 

Ezcesflive  punishment.— Where  a  verdict 
of  guilty  of  murder  in  the  second  degree  was 
glT«n,  frith  a  recommendation  to  the  mercy 
of  the  court,  a  sentence  of  imprisonment  for 
life  was  not  excessive:  People  v.  Huff,  72 
Cal.  117. 

Judgment.— Void  and  voidable  defined: 
See  a  very  valuable  article  by  S.  D.  Thomp- 
son on  "Void  Sentences*'  in  4  Criminal  Law 
Magazine,  797.  An  error  which  yill  render 
a  judgment  voidable  only  is  the  want  of  ad- 
herence to  some  prescribed  mode  of  proceed- 
ing in  conducting  the  action  or  defense.  An 
error  which  renders  a  judgment  void  is  such 
an  illegality  as  is  contrary  to  the  principles 
of  law  as  distinguished  from  rules  of  proce- 
dure: Ex  parte  Gibson,  31  Cftl.  619;  91  Am. 
Dec.  540.  Thus  a  judgment  sentencing  a 
person  to  imprisonment  in  the  state  prison 
upon  conviction  for  a  misdemeanor  is  void: 
Ex  parte  Ah  Cha,  40  Cal.  426.    But  in  £x 


parte  Max,  41  Cal.  579,  such  a  judgment 
was  held  simply  erroneous,  subject  to  be  cor- 
rected on  appeal.  The  judgment  is  not  void 
because  it  does  not  state  the  offense  of 
which  the  prisoner  was  convicted,  if  it  shows 
that  he  was  indicted  for  some  offense,  and 
tried  and  convicted,  and  that  the  sentence 
passed  on  him  was  one  which  the  court  had 
jurisdiction  to  pronounce  for  some  offense 
of  which  he  might  have  been  convicted  un- 
der the  indictment:  £x  parte  Gibson,  31  Cal. 
619;  91  Am.  Dec.  540.  But  a  judgment 
which  punishes  a  man  for  an  act  which  is 
not  a  crime  is  absolutely  void:  Ex  parte 
Kearney,  55  Cal.  212;  Matter  of  Oorryell,  22 
Cal.  178.  So  a  sentence  of  a  party  convicted 
under  an  unconstitutional  law  is  void:  Ex 
parte  Siebold,  100  U.  8.  871. 

Arrest  of  Judgment  on  defendant's  mo- 
tion: Sec.  1185,  note. 

Arrest  of  Judgment  by  court:  Sec.  1186, 
note. 

Vacating  sentence:  See  People  v.  Woods* 
84  Cal.  441. 


1203.  Circumstaxices  in  aggravation  or  mitigation  of  pnnisliment. 

«Sec.  1203.  After  a  plea  or  verdict  of  guilty,  where  a  discretion  is  conferred 
upon  the  court  as  to  the  extent  of  the  punishment,  the  court,  upon  the  oral 
suggestion  of  either  party  that  there  are  circumstances  which  may  be  properly 
taken  into  view  either  in  aggravation  or  mitigation  of  the  punishment,  may,  in 
its  discretion,  hear  the  same  summarily,  at  a  specified  time,  and  upon  such  notice 
to  the  adverse  party  as  it  may  direct. 


Beasons  for  section.— "The  provisions  of 
this  and  the  succeeding  section  are  intended 
to  regulate  the  practice  in  relation  to  the 
subject  embraced  therein,  and  sufficiently 
explain  themselTes.  They  also  perform  an- 
other office.  A  violation  of  either  section  is 
punished  as  a  misdemeanor  (sec.  166,  subd. 
8,  of  this  code),  and  thereby  aU  estrajadi- 
cial  influences  prevented'*:  Commissioners' 
note. 

Hitigatlon  and  aggravation  of  punish- 
ment.—Where,  by  law,  upon  a  plea  or  ver- 
dict of  guilty,  a  discretion  is  vested  in  the 
CO  (lit  to  determine  the  extent  of  the  pun- 
ishment, it  should,  before  passing  sentence, 
look  at  any  evidence  proper  to  "influence  a 
judicious  magistrate  to  make  the  punish- 
ment heavier  or  lighter'*:  1  Bi8hop*8  Criminal 
Law,  sec.  948;  Regina  v.  Dignam,  7  Ad.  & 
K  593;  Rex  v.  Oox,  4  Car.  &  P.  538;  Rox 
v,  Wit^iers,  3  Term   Rep.  428;  Rex  v.  Greg- 


ory', 1  Car.  &  K.  228;  People  v.  Cochran,  2 
Johns.  Cas.  73.  Only  circumstances  of  ag- 
gravation on  the  one  side,  and  of  mitiga- 
tion on  the  other,  will  be  received.  Evi- 
dence that  no  crime  has  been  committed 
will  not  be  received,  the  verdict  being  concla- 
sive  of  that  fact:  State  v.  Brinyea,  5  Ala. 
241.  Under  the  English  practice,  it  is  cus- 
tomary for  the  crown  to  produce  affidavits 
in  aggravation,  which  are  first  read,  then 
for  the  defendant  to  produce  and  read  afli- 
davits  in  mitigation,  after  which  the  counsel 
for  the  crown  is  heard,  and  then  the  counsel 
for  the  defendant:  Regina  v.  Dignam,  7  Ad. 
&  E.  5i)3.  This  rule  may  vary,  however,  de- 
pending upon  the  circumstances  of  each  par- 
ticular case:  King  v.  Sutton,  7  Ad.  &  £. 
594,  note.  In  this  country  the  proper  prac- 
tice seems  to  be  for  the  prisoner  to  present 
any  extenuating  circumstances  upon  which 
he  may  rely  to  make  his  sentence  light,  by 
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producing  in  open  court  any  witnesses,  he 
may  haye  at  a  i^asonable  time  before  sen- 
tence is  pronounced:  Sec.  1204.  He  is  en- 
titled, as  a  matter  of  right,  to  a  subpoena 
to  compel  the  attendance  of  such  witnesses: 
State  V.  Smith,  2  Bay,  62.  So  where  by  law 
the  fixing  of  the  punishment  is  to  be  deter- 
mined by  the  jury  when  they  find  the  de- 
fendant guilty,  evidence  in  mitigation  of  the 
punishment  ia  admissible:  Robbins  y.  State, 
20  Ala.  36;  Morton  T.  Trustees  etc.,  18  Dl. 
3S3;  Sarah  v.  State,  18  Ark.  114;  Kistler  t. 
State,  54  Ind.  400;  Eastman  y.  State,  54  Tnd. 


441.  Evidence  In  such  cases  of  what 
nniounts  to  a  crime  separate  from  the  one 
charged  in  the  indictment  is  not  admissible 
in  aggravation  of  £he  oifense:  Ingram  v. 
State,  39  Ala.  247;  84  Am.  Dec.  782;  Skaina 
V.  State,  21  Ala.  218,  222;  Baker  y.  State, 
4  Pike,  56,  61. 

The  court  has  discretion  to  determine 
whether  it  will  hear  evidence  in  mitigation 
of  punishment,  and  it  is  proper  to  refuse  to 
hear  incompetent  evidence  offered  for  that 
purpose:  People  v.  McKay,  122  Cal.  629. 


1204.  Proof  of  former  conyictiony  etc.,  in  mitigation,  how  made. 

Sec.  1204.  The  circumstances  must  be  presented  by  the  testimony  of  wit- 
nesses examined  in  open  court,  except  that  when  a  witness  is  so  sick  or  infirm 
as  to  be  unable  to  attend,  his  deposition  may  be  taken  by  a  magistrate  of  the 
county,  out  of  court,  upon  such  notice  to  the  adverse  party  as  the  court  may 
direct.  No  afedavit  or  testimony,  or  representation  of  any  kind,  verbal  or 
written,  can  be  offered  to  or  received  by  the  court,  or  a  judge  thereof,  in  aggra- 
vation or  mitigation  of  the  punishment,  except  as  provided  in  this  and  the  pre- 
ceding section. 

1206.  Duration  of  imprisonment  on  judgment  to  pay  a  fine. 

Sec.  1205.  A  judgment  that  the  defendant  pay  a  fine  may  also  direct  that 
he  be  imprisoned  until  the  fine  be  satisfied.  But  the  judgment  must  specify 
the  extent  of  the  imprisonment,  which  must  not  exceed  one  day  for  evory  two 
dollars  of  the  fine,  nor  extend  in  any  case  beyond  the  term  for  which  the  de- 
fendant might  be  sentenced  to  imprisonment  for  the  offense  of  which  he  has 
been  convicted.     [In  effect  sixty  days  from  March  10,  1891;  Stats.  1891,  p.  52.] 

Payment  of  fine. — ^A  judgment  which  di-     after  the  expiration  of  the  maximum  term  of 


rects  the  defendant  to  pay  a  fine,  or  be  im- 
prJponed  until  it  is  paid,  should  specify  the 
extent  of  imprisonment,  but  a  failure  to  do 
so  will  not  render  it  inoperative:  People  v. 
Markhnm,  7  Cal.  208.  The  prisoner  is  en- 
titled to  a  credit  of  two  dollars  (one  dollar 
under  the  present  law)  for  each  day  he  re- 
mains in  prison,  and  may  at  any  time  pay 
the  sum  remaining  due  and  claim  his  dis- 
charge: £x  parte  Kelly,  28  Oal.  414.  While 
the  court  has  no  power  to  prolong  imprison- 
mcnt  of  a  defendant  for  nonpayment  of  a 
fine  imposed  in  addition  to  imprisonment, 
yet  where  the  judgment  for  misdemeanor  is 
for  fine  only,  it  may  also  direct  that  defend- 
ant be  Imprisoned  until  the  fine  is  satisfied: 
Ex  parte  Casey,  85  Cal.  36.  A  defendant 
convicted  of  simple  assault,  who  was  sen- 
tenced to  imprisonment  on  failure  to  pay 
his  fine,  was  held  entitled  to  be  discharged 


imprisonment  allowed  by  statute  for  the  of- 
fense: £x  parte  Erdmann,  88  Cal.  579.  A 
judgment  of  a  justice  of  the  peace,  in  a  case 
of  misdemeanor,  that  the  defendant  be  fined 
three  hundred  dollars,  and  that  in  default 
of  payment  he  be  imprisoned  in  the  county 
jail  not  exceeding  three  hundred  days,  is  n 
substantial  compliance  with  this  section:  Ex 
parte  Ellis,  54  CYil.  204.  See  this  case  fol- 
lowed in  Ex  parte  Chin  Tan,  60  Cal.  78. 

This  section  does  not  apply  to  section  330 
in  regard  to  the  offense  of  gaming:  See  Ex 
parte  Harrison,  63  Cal.  299.  Nor  to  all  cases 
of  false  pretenses:  Ex  parte  Nenstadt,  82 
Cal.  273;  nor  4s  amended  in  1891,  to  pun* 
ishment  of  contempt:  Ex  parte  Abbott,  94 
Cal.  333.  Compare  Ex  parte  Henshaw,  73 
Cal.  486;  In  re  Fil  Ki,  80  Cal.  201. 

Previous  to  the  amendment  of  1891  it  was 
held  that  when  a  court  sentenced  a  defend- 
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ant  to  a  term  of  imprisonment  and  also  to  Ex  parte  Arras,  78  Cal.  304;  Ex  parte  Wad- 
pay  a  fine  there  could  be  no  further  impris-  leigh,  82  Cal.  518.  The  amendment  does 
onment  for  nonpayment  of  fine:  Ex  parte  noc  change  the  rule:  Matter  of  Mulholland, 
Rosenheim,  83  Cal.  388;  Lowrey  v.  Hogue,  97  Cal.  527;  People  v.  Brown,  113  CaL  35. 
85  Oal.  600;  Ex  parte  Mitchell,  70  Cal.  1; 

1206.  Judgmeiit  to  pay  a  fine  constitutes  a  lien. 

Sec.  1206.  A  judgment  that  a  defendant  pay  a  fine  with  or  without  the 
alternative  of  imprisonment  constitutes  a  lien  in  like  manner  as  a  judgment 
for  money  rendered  in  a  civil  action.  [Commissioners^  Amendment,  approved 
March  16,  1901;  took  effect  July  1,  1901.] 

Compare   with   section    1214.    The    judg-     with  a  judgment  of  imprisonment:  People  v. 
meut  is  a  lien,  whether  or  not  it  be  coupled      Brown,  113  Oal.  35. 

1207.  Entry  of  judgment  and  judgment-roll. 

Sec.  1207.  When  judgment  upon  a  conviction  is  rendered,  the  clerk  must 
enter  the  same  in  the  minutes,  stating  briefly  the  offense  for  which  the  con- 
viction was  had,  and  the  fact  of  a  prior  conviction,  if  any,  and  must,  within  five 
days,  annex  together  and  file  the  following  papers,  which  constitute  a  record  of 
the  action: 

1.  The  indictment  or  information,  and  a  copy  of  the  minutes  of  the  plea  or 
demurrer; 

2.  A  copy  of  the  minutes  of  the  trial; 

3.  The  written  instructions  given,  modified,  or  refused,  with  the  indorsements 
thereon,  and  the  certified  transcript  of  the  charge  of  the  court;  and, 

4.  A  copy  of  the  judgment.  [Commissioners^  Amendment,  approved  March 
16,  1901;  took  effect  July  1,  1901.] 

Becord  of  the  action.— A  bill  of  excep-  from  the  judgm'?nt  when  not  incorporated 

tions  which  has  been  duly  settled  and  signed  in  a  bill  of  exceptions:  People  v.  O'Brien,  88 

by  the  judge  and  filed  constitutes  a  portion  Cal.  483. 

of  the  record  of  the  action:  People  v.  Trim,  Statement  of  the  offense  is  part  of  the  judg- 
37  Cal.  274.    The  record  should  show  that  mejit;  entry  of  judgment  for  a  forgery  on  a 
the  defendant  was  arraigned  and  pleaded,  charge  of    passing  a    fictitious    check  u  a 
and  if  it  does  not  show  these  facts,  it  wiU  material  variance,  for  which  the  judgment 
be  presumed  that  there  was  no  arraignment  must  be  set  aside,  with  directions  to  enter 
or  plea:  People  v.  Gaines,  52  Cal.  479.    The  a  judgment  in  accordance  with  the  charge: 
proceedings  before    the   committing  magis-  People  v.  Eppinger,  114  Cal.  350. 
trate  do  not  form  a  portion  of  the  judg-  Subd.  2.  There    is    no    jud^ent-roU    or 
meut-roU  in  criminal  cases:  People  t.  Shu-  record  except  upon  conviction;  and  this  sub- 
brick,  57  Cal.  565.    The    record    need    not  division  has  no  application  upon  an  appeal 
show  that  accused  w^as  present  at  the  trial:  from  an  order  sustaining  a  demurrer  to  the 
People  V.  Sepulveda,  59  Cal.  342.    A  copy  indictment:  People  v.  Long,  121  Cal.  494. 
of  the  minutes  of  the  trial  constitutes  a  part  Subd.  3.  Charge  as  part   of   the  record: 
of  the  judgment-roll:  People  v.  Gaines,  52  See  People  v.  Flahave,  58  Cal.  249,  252. 


« 


Cal.  479.  Action  of  court  upon  InstructionB,  how 

Pieturn  of  sheriff  upon  venire  under  which      shown:  Sec.  1170,  note, 
trial  jury  was  summoned  in  a  criminal  case        Entry  of  Judgment.— Where   the   judg- 
is  not  a  part  of  the  judgment-roU,  and  con-     ment  was  immediately  entered  in  the  mem- 
stitutes  no  part  of  the  record  upon  appeal      orandum-book  kept  by  the  clerk,  but  was 
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not  entered  on  the  docket  until  twenty  days  to  the  validity  of  the  judgment  that  it  be 
thereafter,  it  was  held  not  to  avoid  the  entered  at  the  time,  and  the  court  may  sub- 
judgment:  Ex  parte  Kaye,  63  Cal.  491.  If  sequently  order  the  judgment  entered  nunc 
the  prisoner  is  present  in  court  when  the  pro  tunc  without  the  presence  of  the  pris- 
judgment  is  pronounced  it  is  not  necessary  oner:  People  v.  Lennou,  79  Cal.  631* 


CHAPTER  11. 

THE  EXECUTION. 

Sec.  1213.  Execution  of  a  judgment  other  than  of  death. 

Sec.  1214.  If  for  fine  alone,  execution  to  issue  as  in  civil  cases. 

Sec.  1215.  Judgment  of  fine  and  imprisonment,  how  executed. 

Sec.  1216.  Judgment  of  imprisonment— Duty  of  sheriff. 

Sec.  1217.  Execution  upon  judgment  of  death.  , 

Sec.  1218.  Transmission  of  conviction  and  testimony  to  governor. 

Sec.  1219.  Governor  may  require  opinion  of  supreme  court  thereon* 

Sec.  1220.  Judgment  of  death,  when  suspended. 

Sec.  1221.  Insanity  of  defendant,  how  determined. 

Sec.  1222.  Duty  of  district  attorney  upon  inquisition. 

Sec.  1223.  Inquisition,  how  certified  and  filed. 

Sec.  1224.  Proceedings  upon  finding  of  jury. 

Sec.  1225.  Proceedings  when  female  is  supposed  to  be  pregnant. 

Sec.  122C.  Proceedings  upon  the  finding  of  the  jury. 

Sec.  1227.  Judgment  of  death  remaining  in  force,  not  executed. 

Sec.  1228.  Punishment  of  death,  how  inflicted. 

Sec.  1229.  Execution,  where  to  take  place  and  who  to^  be  present. 

Sec.  1230.  Return  upon  death-warrant. 

1213.  Execution  of  a  judgment  other  than  of  death. 

Sec.  1213.  When  a  judgment  other  than  of  death  has  been  pronounced,  a 
certified  copy  of  the  entry  thereof  upon  the  minutes  must  be  forthwith  fur- 
nished to  the  officer  whose  duty  it  is  to  execute  the  judgment,  and  no  other 
warrant  or  authority  is  necessary  to  justify  or  require  its  execution. 

Warrant  of  comndtment:  See  Ex  parte  commitment  under  th6  old  constitution  and 
Ah  Sam,  83  Cal.  620.  A  certified  copy  of  statute,  as  well  as  under  the  new:  £x  parte 
the    judgment  was  a  sufficient    warrant  of      Ahem,  103  Cal.  412. 

1214.  If  for  fine  alone,  execution  to  issue  as  in  civil  cases. 

Sec.  1214.  If  the  judgment  is  for  a  fine  with  or  without  imprisonment, 
execution  may  be  issued  thereon  as  on  a  judgment  in  a  civil  action.  [Commis- 
sioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

Stats.  1851,  212.    See,  also,  sec.  1206.    By  execution    may    iasue    to   collect   the    fine: 

"fine  alone"  is  meant   fine   without  the  al-  People  v.  Brown,  113  Cal.  35. 

ternative  of  imprisonment  for   satisfaction  Commitment  for  contempt  under  this  sec- 

of  the  fine.     If  there  is  a  judgment  of  fine,  tion:    See  Grady  v.  Superior  Court,  64  Cal. 

coupled  with  a  judgment  of  imprisonment,  155;  Matter  of  Tyler,  64  Cal.  434,  438. 

1215.  Judgment  of  fine  and  imprisonment,  how  executed. 

Sec.  1215.  If  the  judgment  is  for  imprisonment,  or  a  fine,  and  imprison- 
ment until  it  be  paid,  the  defendant  must  forth^rith  be  committed  to  the  cus- 
tody of  the  proper  officer,  and  by  him  detained  until  the  judgment  is  complied 

with. 
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Payment  of  fine:  Sec.  1205.  "Fines,     imprisonment    till    paid:     See 

Section  is  cited  in  Ex  parte  Harrison,  63      12  Am.  St.  Rep.  202-204.  note. 

Cal.  209,  300;  Matter  of  Tyler.  64  Cal.  438.  ^^^^  ^^'  ^'^^***"«  ""^  ordimince:  Ex  parte 

Green,  94  Cal.  387. 

1216.  Judgment  of  imprisonment — ^Duty  of  sheriff. 

Sec.  1216.  If  the  judgment  is  for  imprisonment  in  the  state  prison,  the 
sheriff  must,  at  the  expiration  of  five  days  from  the  receipt  of  a  certifiied  copy^ 
thereof,  deliver  the  defendant,  together  with  a  certified  copy  of  the  judgment, 
to  the  warden  of  the  state  prison  to  which  the  defendant  is  by  the  judgment 
consigned,  and  take  from  the  warden  a  receipt  for  the  defendant,  to  be  pre- 
served in  his  office.  [Commissioners*  Amendment,  approved  March  16,  1901; 
took  effect  July  1, 1901.] 
Execution:  Sec.  1213. 

1217.  Execution  upon  judgment  of  death. 

Sec.  1217.  If  the  judgment  is  death,  the  clerk  must,  immediately  upon  its 
entry,,  prepare,  under  the  direction  of  the  court,  a  warrant  for  its  execution, 
designating  and  fixing  therein  the  prison  wherein,  and  the  day  upon  which,  the 
judgment  must  be  executed,  which  day  must  not  be  less  than  sixty  nor  more 
than  ninety  days  from  the  entry  of  judgment.  It  must  be  signed  by  the  judge 
and  attested  by  the  clerk  under  the  seal  of  the  court,  and  directed  to  the  warden 
of  the  prison  designated  therein  as  the  place  of  execution,  and  thereupon  de- 
livered to  the  sheriff,  who  must,  at  the  end  of  ten  days  from  its  receipt,  unless 
before  that  time  an  appeal  has  been  taken,  deliver  the  defendant  and  such 
warrant  to  the  warden  of  the  prison  named  in  the  warrant,  and  take  from  him 
a  receipt  therefor.  [Commissioners*  Amendment,  approved  March  16,  1901; 
took  effect  July  1,  1901.]  \ 

Execution  of  death  sentence:    See  sees,  execution  is  made:  People  v.  Sprague,  54  Cal. 

1228,  1229.    The  day  for  carrying  into  effect  92. 

a  sentence  of  death  should  not  be  designated  ^  statement  in  the  judgment  that  defend- 
in  the  judgment,  but  in  the  warrant  for  the  *^*  ^®  taken  to  the  •*place  of  puUic  execu- 
execution:  People  v.  Bonilla,  38  Cal.  699;  ^^^^''  *^  surplusage.  Section  190  prescribes 
People  v.  Murphy,  45  Cal.  137.    If  the  judg-  *^*,  ^^**^  "^^  ^  ^^  hanging,  and  sections 

.    .    .    Ji  ,        .  .  .        .^  \  1228  and  1229  direct  how  it  shaU  be  done: 

ment  of   death  is  not  executed  on  the  day      ^^^j^  ^   ^^^^^   ^^  ^^^  ^^^  ^^     ^  ^^_ 

appointed,  the  court  rendering  it  may  ap-  ^^^  ^^^  amendment  of  1891.  a  direction  in 

point  another  day  for  tarijing  it  into  effect:  ^y,^  judgment  to  keep  the  defendant  in  close 

People  v.  Bonilla,  38  Cal.  701.    Upon  the  af-  confinement  is   surplusage:   People  v.  Dur- 

firmance  of  an  order  or  judgment  in  a  crim-  rant,  119  Cal.  201. 

inal  case,  no  order  of  the  appellate  court  Imprisonment  part  of  punishment  for 

directing  the  lower  court  to  proceed  to  carry  murder.— The  judgment  is  not  void  on  the 

the  judgment  into  effect  is  necessary:  People  ground  that  it  imposes  a  double  punishment: 

v.  Dick,  39  Cal.  182.    The  defendant  is  en-  People  v.  McNulty,  93  Cal.  427;  People  v. 

titled  to  be  in  court  when  an  order  for  his  Durrant,  119  Cal.  201. 

1218.  Transmission  of  conviction  and  testimony  to  governor. 

Sec.  1218.  The  judge  of  the  court  at  which  a  conviction  requiring  judgment 
of  death  is  had  must,  immediately  after  th^e  conviction,  transmit  to  the  governor, 
by  mail  or  otherwise,  a  statement  of  the  conviction  and  judgment^  and  of  the 
testimony  given  at  the  trial. 

Pardoning  power:  Sec.  1417,  note. 

458 


Chap,  n.]  The  Execution.  §§  1219-1224 

1219.  Oovemor  may  require  opinion  of  supreme  court  thereon. 

Sec.  1219.  The  governor  may  thereupon  requine  the  opinion  of  the  justices 
of  the  supreme  court  and  of  the  attorney  general,  or  any  of  them,  upon  the 
statement  so  furnished. 

1220.  Judgment  of  death,  when  suspended. 

Sec.  1220.  The  execution  of  a  judgment  of  death  cannot  be  suspended,  other 
than  by  the  pendency  of  an  appeal,  or  the  intervention  of  the  governor,  except 
as  provided  in  the  six  succeeding  sections.  [Commissioners'  Amendment^  ap- 
proved March  16, 1901;  took  effect  July  1,  1901.] 

1221.  Insanity  of  defendant,  how  determined. 

Sec.  1221.  If,  after  his  delivery  to  the  warden  for  execution,  there  is  good 
reason  to  believe  that  a  defendant,  under  judgment  of  death,  has  become  insane, 
the  warden  must  call  such  fact  to  the  attention  of  the  district  attorney  of  the 
county. in  which  the  prison  is  situated,  whose  duty  it  is  to  immediately  file  in 
the  superior  court  of  such  county  a  petition,  stating  the  conviction  and  judg- 
ment, and  the  fact  that  the  defendant  is  believed  to  be  insane,  and  asking  that 
the  question  of  his  sanity  be  inquired  into.  Thereupon  the  court  must  at  once 
cause  to  be  summoned  and  impaneled,  Jrom  the  iregular  jury  list  of  the  county, 
a  jury  of  twelve  persons  to  hear  such  inquiry.  [Commissioners'  Amendment, 
approved  March  16,  1901;  took  effect  July  1,  1901.] 

1222.  Duty  of  district  attorney  upon  inquisition. 

Sec.  1222.  The  district  attorney  must  attend  the  hearing,  and  may  produce 
witnesses  before  the  jury,  for  which  purpose  he  may  issue  process  in  the  same 
manner  as  for  witnesses  to  attend  before  the  grand  jury,  and  disobedience 
thereto  may  be  punished  in  like  manner  as  disobedience  to  process  issued  by  the 
court.  [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 

1223.  Inquisition,  how  certified  and  filed. 

Sec.  1223.  The  verdict  of  the  jury  must  be  entered  upon  the  minutes,  and 
thereupon  the  court  must  make  and  cause  to  be  entered  an  order  reciting  the 
fact  of  such  inquiry  and  the  result  thereof,  and  when  it  is  found  that  the  de- 
fendant is  insane,  the  order  must  direct  that  he  be  taken  to  the  most  convenient 
state  hospital  for  the  insane,  and  there  kept  in  safe  confinement  until  his  reason 
is  restored.  [Commissioners'  Amendment,  approved  March  16,  1901;  took 
effect  July  1,  1901.] 

1224.  Proceedings  upon  finding  of  jury. 

Sec.  1224.  If  it  is  found  that  the  defendant  is  sane,  the  warden  must  pro- 
ceed to  execute  the  judgment  as  specified  in  the  warrant;  if  it  is  found  that  the 
defendant  is  insane,  the  warden  must  suspend  the  execution,  and  transmit  a 
certified  copy  of  the  order  mentioned  in  the  last  section  to  the  governor,  and 
deliver  the  defendant,  together  with  a  certified  copy  of  such  order,  to  the  medi- 
cal superintendent  of  the  hospital  named  in  such  order.  When  the  defend- 
ant recovers  his  reason,  the  superintendent  of  such  hospital  must  certify  that 
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fact  to  the  governor,  who  must  thereupon  issue  to  the  warden  his  warrant,  ap- 
pointing a  day  for  the  execution  of  the  judgment.  [Commissioners'  Anaend- 
ment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

1225.  Proceedings  when  female  is  supposed  to  be  pregnant. 

Sec.  1225.  If  there  is  gpod  reason  to  believe  that  a  female  against  whom  a 
judgment  of  death  is  rendered  is  pregnant,  such  proceedings  must  be  had  as 
are  provided  in  section  twelve  hundred  and  twenty-one,  except  that  instead  of  a 
jury,  as  therein  provided,  the  court  may  summon  three  disinterested  physicians, 
of  good  standing  in  their  profession,  to  inquire  into  the  supposed  pregnancy, 
who  shall,  in  the  presence  of  the  court,  but  with  closed  doors,  if  requested  by 
the  defendant,  examine  the  defendant  and  hear  any  evidence  that  may  be  pro- 
duced, and  make  a  written  finding  and  certificate  of  their  conclusion,  to  be 
approved  by  the  court  and  spread  upon  the  minutes.  The  provisions  of  sec- 
tion twelve  hundred  and  twenty-two  apply  to  the  proceedings  upon  such  in- 
quiry. [Commissioners*  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 

1226.  Proceedings  upon  the  flndingf  of  the  jnty. 

Sec.  1226.  If  it  is  found  that  the  female  is  not  pregnant,  the  warden  must 
execute  the  judgment;  if  it  is  found  ttat  she  is  pregnant,  the  warden  must 
suspend  the  execution  of  the  judgment,  and  transmit  a  certified  copy  of  the 
finding  and  certificate  to  the  governor.  When  the  governor  receives  from  the 
warden  a  certificate  that  the  defendant  is  no  longer  pregnant,  he  must  issue  to 
the  warden  his  warrant  appointing  a  day  for  the  execution  of  the  judgment. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 

1227.  Judgment  of  death  remaining  in  force,  not  executed. 

Sec.  1227.  If  for  any  reason  a  judgment  of  death  has  not  been  executed, 
and  it  remains  in  force,  the  court  in  which  the  conviction  is  had,  on  the  appli- 
cation of  the  district  attorney  of  the  county  in  which  the  conviction  is  had,  must 
order  the  defendant  to  be  brought  before  it,  or  if  he  is  at  large,  a  warrant  for 
his  apprehension  may  be  issued.  Upon  the  defendant  being  brought  before 
the  court,  it  must  inquire  into  the  facts,  and  if  no  legal  reason  exists  against  the 
execution  of  the  judgment,  must  make  an  order  that  the  warden  of  the  state 
prison  to  whom  the  sheriff  is  directed  to  deliver  the  defendant  exiecute  the 
judgment  at  a  specified  time.  The  warden  must  execute  the  judgment  accord- 
ingly. From  an  order  directing  and  fixing  the  time  for  the  execution  of  a  judg- 
ment, as  herein  provided,  there  is  no  appeal.  [Commissioners'  Amendment, 
approved  March  16,  1901;  took  effect  July  1,  1901.] 

Judgment    of    death  in  force  and  tin-  present  when  each  order  fixing  the  time  for 

executed. — If  the  judgment  of  death  be  not  his  execution  is  made,  and  to  make  it  in  his 

executed,  from    any    cause,  on  the  day  ap-  absence  is  error:  People  v.  Sprague,  54  Cal. 

pointed,  it  is  competent  for  the  court  which  92;  People  v.  Sing  Lum,  61  Cal.  538.    It  will 

rendered    the   judgment  to  appoint  another  be  presumed  that  the  defendant  was  present 

day  for  carrying  it  into  execution:  People  v.  unless  the  record  discloses  that  he  was  not: 

Bonilla,  38  Cal.  699;  see,  also,  People  v.  Dick,  People  v.  Sing  Lum,  61  Cal.  538.    But  it  is 

30  Cal.  102.    Defendant  has  the  right  to  be  not  error  to  refuse  to  grant  a  continuance  of 
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the  hearing  merely  because  of  the  absence 
of  a  leading  counsel  in  the  cause,  the  de- 
fendant being  represented  by  other  compe- 
tent counsel:  People  v.  Durrant,  119  Cal. 
201. 

The  purpose  of  this  section  "la  in  the 
nature  of  an  order  to  show  cause,  and  when 
any  reason  exists  why  the  judgment  of  the 
court  should  not  be  executed,  it  is  the  duty 
of  the  defendant  when  brought  into  court  to 
present  it":  People  v.  Sing  Lum,  61  Cal.  538, 
540.  This  section,  in  directing  an  "inquiry 
into  the  facts,"  relates  exclusively  to  facts 


bearing  upon  the  question  whether  there  are 
any  legal  reasons  against  the  execution  of 
the  judgment,  and  does  not  necessitate  an  in- 
quiry as  to  the  existence  of  the  judgment 
and  its  legal  effect,  of  which  the  court  takes 
judicial  notice.  The  burden  is  upon  the  de- 
fendant to  show  that  any  legal  cause  exists 
against  execution:  People  t.  Durrant,  119 
Cal.  201.  While  an  order  fixing  the  execu- 
tion within  ten  days  is  presumptiyely  an 
abuse  of  discretion,  where  the  appellant  is 
not  prejudiced  thereby,  it  will  be  affirmed: 
People  T.  Ebanks,  120  Cal.  026. 


1228.  FTiiiishinent  of  death,  how  inflicted. 

Sec.  1228.    The  punishment  of  death  must  be  inflicted  by  hanging  the  de- 
fendant by  the  n^ck  until  he  is  dead. 

Stats.  1851,  212;  cited  People  v.  Brown,  59  Cal.  845,  357. 
Warrant  of  execution:  Sec  1217. 


1229.  Execution,  where  to  take  place,  and  who  to  be  present. 

Sec.  1229.  A  judgment  of  death  must  be  executed  within  the  walls  of  one  of 
the  state  prisons  designated  by  the  court  in  which  the  judgment  is  rendered. 
The  warden  of  the  state  prison  where  the  execution  is  to  take  place  must  be 
present  at  the  execution,  and  must  invite  the  presence  of  a  physician,  the  at- 
torney general  of  the  state,  the  district  attorney  who  prosecuted  the  defendant, 
and  at  least  twelve  reputable  citizens,  to  be  selected  by  him;  and  he  must,  at 
the  request  of  the  defendant,  permit  such  ministers  of  the  gospel,  not  exceed- 
ing two,  as  the  defendant  may  name,  and  any  persons,  relatives,  or  friends,  not 
to  exceed  five,  to  be  present  at  the  execution,  together  with  such  peace  oflBcers 
as  he  may  think  expedient.  But  no  other  persons  than  those  mentioned  in  this 
section  can  be  present  at  the  execution,  nor  can  any  minor  be  allowed  to  wit- 
ness the  same.  [Commissioners^  Amendment,  approved  March  16,  1901;  took 
effect  July  1,  1901.] 

Founded  upon  the  act  to  aboIiBh  public        The  amendment  of  1891  does  not  apply  to 
executions:  Stats.  1858,  p.  192,  sec.  1.  offenses  committed  prior  thereto:  People  v. 

Cited  in  People  y.  Brown,  69  Cal.  345,  357.     Vincent*  95  Cal.  425. 

1230.  Betum  upon  death-warrant. 

Sec.  1230.  After  the  execution,  the  warden  must  make  a  return  upon  the 
death-warrant  to  the  court  by  which  the  judgment  was  rendered,  showing  the 
time,  mode,  and  manner  in  which  it  was  executed.  [In  effect  sixty  days  from 
March  31,  1891;  Stats.  1891,  p.  274.] 

Stats.  1858,  192,  sec.  3. 
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TITLE  IX. 

OF  APPEALS  TO  THE  SUPREME  COURT, 

Chapter  I.    Appeals,  When  Allowed  and  How   Taken,  and  the  Effect 

Thereof 1235 

n.    DiBmifising  an  Appeal  for  Irregularity 1248 

in.    Argument  of  the  Appeal 1252 

lY.    Judgment  upon  Appeal .'  •  •  1258 

CHAPTEE  L 

▲PPBALS,  WHBN  AIXOWBD  AMD  HOW  TAKEN,  AMD  THB  BFFBCT  THBBEOV. 

Sec.  1285.  Who  may  appeal  on  qaestions  of  law  alone. 

Sec.  1236.  Parties,  how  desis^ated  on  appeal. 

Sec.  1237.  In  what  cases  appeal  may  be  taken  by  defendant. 

Sec.  1238.  In  what  cases  by  the  people. 

S!c.  1239.  Appeal,  within  what  time  to  be  taken. 

Sec  1240.  Appeal,  how  taken. 

Sec.  1241.  When  notice  may  be  served  by  publication. 

Sec.  1242.  Effect  of  an  appeal  by  the  people. 

Sec.  1243.  Effect  of  an  appeal  by  the  defendant. 

Sec.  1244.  When  defendant  in  custody. 

Sec.  1245.  When  execution  of  judgment  commenced. 

Sec.  1246.  Duty  of  clerks  upon  appeal. 

1236.  Who  may  appeal,  on  questions  of  law  alone. 

Sec.  1235.  Either  party  in  a  prosecution  by  indictment  or  information  may 
appeal  to  the  supreme  court  on  questions  of  law  alone,  as  prescribed  in.  this 
chapter.  [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 

Commissioners'  note. — "The  amendment  constitution  the  appellate  jurisdiction  of  the 

permits    an    appeal  to  the  supreme  court  supreme  court  in  criminal  cases  extends  to 

in  all  cases,  if  prosecuted  by  indictment  or  "all  criminal  cases  prosecuted  by  indictment 

information,  it  having    been    held  by  that  or  information  in  a   court  of  record*':  Cal. 

court  in  People  v.  Jordan,  65  CaL  644,  that  Const.   1879,  art.  VI,  sec.  4. 

it  had  jurlsdictiftn    in    all    such  cases,  and  It  does  not  confine  the  supreme  court's  ap- 

that  if  its  jurisdiction  by  appeal  was  re-  pellate  jurisdiction  to  cases  of  which  a  court 

Btricted  to  cases  of  felony  only,  it  would  of  record  has  jurisdiction;  therefore,  an  ap- 

devolve  upon   it   to   establish   some   appro-  peal  may  lie  to  the  supreme  court,  although 

priate    system    of    appellate    procedure  by  the  superior  court  has  no  jurisdiction  of  the 

which  it  could  review  all  other  convictions  offense  charged  in  the  information:  People 

based  upon  an  indictment  or  information."  v.  Pingree,  61  Cal.  141.    There  a  motion  to 

Appeal,  light  to.— Prior  to  the  adoption  dismiss  an  appeal,  on  the  ground  of  want  of 

of  the  present  constitution,  the  right  to  ap-  jurisdiction,  was  denied,  and  the  judgment 

peal  in  criminal  actions  was  limited  to  ac-  reversed,  with  dil-ections  to  the  court  below 

tions  amounting  to  a  felony  upon  questions  to  dismiss  the  action.    Where  there  is  no 

of  law  alone:  Cal.  Const.  1863,  art.  VI,  sec.  evidence  to  sustain  the  charge  set  forth  in 

4;  People  v.  Smallman,  55  Cal.  185;  People  the  indictment  or  information,  a  Question  of 

V.  Aubrey,  53  Cal.  427.    Under  the  present  law    is    presented,  on    which   the  supreme 
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court,  Ib  the  exerdae  of  Its  appellate  crim- 
mal  jurisdiction,  fi  competent  to  act:  People 
▼.  Smallman,  65  CaL  191;  People  t.  Jones, 
81  Cal.  565. 

Appellate  Jiirl8dlction.-~If  no  means  are 
provided  by  statute  for  taking  an  appeal  in 
those  cases  in  which  the  righVof  appeal  Is 
given  by  the  constitution,  a  ca'se  may  be  re- 
moved to  the  supreme  court  by  writ  of 
error:  People  ▼.  Thistleton,  52  CaL  220; 
Adams  ▼.  Town,  8  Cal.  247;  Middleton  v. 
Gould,  5  Cal.  190.  But  where  an  appeal  is 
given,  a  writ  of  error  does  not  lie:  Southern 
Pac  R  R.  Co.  T.  Harlan,  24  Cal.  884.    The 


decision  of  the  jury  is  not  subject  to  re- 
view: People  V.  Maroney,  109  Oal.  277.  No 
appeal  lies  from  proceedings  under  section 
772. 

Misdemeanors,  appeals  in  cases 
amounting  to.-'-Oompare  this  section  with 
article  Vl,  section  4,  of  the  constitution 
above  quoted,  and  see  the  construction 
adopted  in  People  ▼•  Jordan,  65  Cal.  644, 
where  appeals  in  misdemeanor  cases,  prose- 
cuted by  indictment  or  information,  it  is 
determined  will  be  entertained.  See  that 
case  for  the  procedure  decided  upon. 


1236.  Parties,  how  designated  on  appeal* 

Sec.  1236.  The  party  appealing  is  known  as  the  appellant,  and  the  adverse 
party  as  the  respondent,  but  the  title  of  the  action  is  not  changed  in  conse- 
quence of  the  appeal. 

1237.  In  what  cases  appeal  may  be  taken  by  defendant. 

Sec.  1237.    An  appeal  may  be  taken  by  the  defendant: 

1.  From  a  final  judgment  of  conviction; 

2.  From  an  order  denying  a  motion  for  a  new  trial; 

3.  From  any  order  made  after  judgmisnt,  affecting  the  substantial  rights  of 
the  party. 


Appeal  by  defendant.— The  cases  in 
which  an  appeal  may  be  taken  by  defend- 
ant are  only  those  specified  in  the  foregoing 
section.  Such  orders  and  rulings  made  prior 
to  the  judgment,  and  involving  the  merits, 
or  which  may  have  affected  the  judgment 
from  which  an  appeal  is  not  in  terms  given, 
can  only  be  reviewed  on  appeal  from  the 
final  judgment  of  conviction:  People  v. 
Majors,  65  Cal.  100;  People  v.  Clarke,  42 
Cal.  622.  A  preliminary  order  made  in  the 
action  Is  not  appealable.  Thus  no  appeal 
lies  from  an  order  directing  a  charge,  once 
ignored,  to  be  resubmitted  to  another  grand 
jury:  People  ▼.  Clarke,  42  Cal.  622.  Neither 
does  an  appeal  lie  by  the  people  from  a 
verdict  of  acquittal:  People  v.  Webb,  38 
Cal.  467.  Under  the  provisions  of  the  crim- 
inal practice  act,  an  order  setting  aside  an 
indictment  was  held  appealable:  People  v. 
Jones,  31  Cal.  565.  But  an  appeal  does  not 
lie  from  an  order  admitting  a  party  to  bail: 
People  V.  Schuster,  40  Cal.  627.  An  appeal 
by  defendant  from  an  order  made  subse- 
quent to  the  sustaining  of  a  demurrer  to  an 
indictment,  that  the  district  attorney  fil'^  an 
information  against  the  defendant,  is  not  ap- 


pealable: People  ▼.  Specht,  62  Cal.  537. 
Neither  does  an  appeal  lie  by  the  defend- 
ant from  an  order  denying  defendant's 
motion  in  arrest  of  judgment:  People  v. 
Markham,  64  Cal.  157,  163;  49  Am.  Rep. 
700;  People  v.  Majors,  65  Cal.  100.  Nor 
from  a  judgment  against  defendant  on  his 
plea  of  former  conviction:  People  v.  Majors, 
65  Cal.  100. 

Appeal  from  final  Judgment.— Upon  an 
appeal  from  the  judgment,  without  having 
made  a  motion  for  new  trial,  defendant  may 
rely  upon  any  of  the  grounds  of  exception 
mentioned  in  section  1170,  but  in  such 
case  he  must  have  had  a  bill  of  exceptions 
settled,  as  provided  in  section  1171:  People 
▼.  Keyser,  53  Cal.  183.        • 

Appeal  from  order  denying  new  trial. 
An  appeal  from  an  order  denying  a  new 
trial  will  be  dismissed  if  taken  more  than 
sixty  days  after  the  order  is  made:  People 
V.  Varnum,  53  Cal.  630.  If  the  appeal  is 
from  an  order  denying  a  new  trial,  and  the 
transcript  contains  no  bill  of  exceptions, 
statement,  or  affidavits,  the  order  denying 
a  new  trial  will  be  affirmed:  People  v. 
Welch,  57  Cal.  138.    Defendant  cannot  ap- 
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poal  from  an  order  granting  him  a  new 
trial:  People  v.  Ah  Choy.  6  Pac.  C.  L.  J.  1013. 
See,  also,  People  ▼.  Keyser,  53  Cal.  183. 
Where  there  are  separate  appeals,  one  from 
the  judgment  and  the  other  from  the  order 
denying  a  new  trial,  and  the  instructionB 
were  not  reviewed  on  the  former  appeal, 
the  rule  of  the  law  of  the  case  does  not 
prevent  a  review  of  them  upon  the  latter  ap- 
peal: People  V.  Thompson,  115  Cal.  160. 

Appeal  from  order  made  after  Judg^ 
ment.— WJien  defendant  is  convicted  of  mur- 
der, and  sentenced  to  be  hanged,  an  order 
made  by  the  court  appointing  a  day  for  exe- 
cution is  an  order  from  which  an  appeal 
may  be  taken:  People  ▼.  Sprague,  54  Cal. 
92. 

An  order  made  after  the  affirmance  of  a 
capital  conviction,  fixing  the  time  and  place 
of  execution,  is  an  appealable  order,  and 
an  appeal  therefrom  cannot  be  considered 
upon  its  merits  upon  a  motion  to  dismiss, 
or  be  dismissed  upon  the  ground  that  it  is 


frivolous:  People  v.  McNulty,  95  Cal.  594. 
Since  the  signing  of  the  death-warrant  after 
entry  of  judgment  is  an  appealable  order, 
it  cannot  be  reviewed  on  appeal  from  the 
judgment  and  an  order  denying  a  new  trial: 
People  V.  Ebanks,  117  Cal.  652,  666;  but 
since  the  execution  will  not  be  stayed  with- 
out a  certificate  of  probable  cause,  time  must 
be  allowed  by  the  order  for  settlement  of  a 
bill  of  exceptions:  People  v.  Durrant,  119 
Cal.  201. 

Motion  in  arrest  of  judgment  is  not  ap- 
pealable: People  V.  Markham,  64  Cal.  157; 
49  Am.  Rep.  700;  People  v.  Sansome,  98  Cal. 
235;  People  v.  Henry,  77  Cal.  445;  People 
▼.  Markham,  64  Cal.  157;  People  v.  Cline, 
SJ  Cal.  374;  People  v.  Dolan,  90  Cal.  315; 
People  V.  Majors,  65  Cal.  100. 

Intermediate  orders  not  appealable:  See 
People  T.  Clarke,  42  Oal.  622;  People  v.  Ah 
Kim,  44  Cal.  3&4;  People  ▼.  Majors,  65  Cal. 
100. 


1238.    In  what  cases  by  the  people. 

Sec.  1238.    An  appeal  may  be  taken  by  the  people: 

1.  From  an  order  setting  aside  the  indictment  or  information; 

2.  From  a  judgment  for  the  defendant  on  a  demurrer  to  the  indictment  or 
information; 

3.  From  an  order  granting  a  new  trial; 

4.  From  an  order  arresting  judgment; 

6.  From  an  order  made  after  judgment,  affecting  the  substantial  rights  of  the 
people.  [Commissioners*  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.]  I 

Appeal  by  the  people.— An  order  sus- 
taining a  demurrer  is  a  final  judgment,  from 
which  an  appeal  will  lie:  People  v.  Ah  Own, 
39  Cal.  604;  People  v.  Jordan,  65  Cal.  644; 
but  see  People  t.  Martin,  47  Cal.  112.  In 
Poople  V.  Young,  31  Cal.  563,  an  order  set- 
ting aside  an  indictment  on  defendant's  mo- 
tion, on  the  ground  that  it  was  found  on 
illegal  testimony,  was  held  appealable.  In 
People  V.  Schuster,  40  Oal.  627,  it  was  held 
that  no  appeal  could  be  taken  from  an  order 
of  a  judge  admitting  the  defendant  to  bail 
under  the  provisions  of  the  title  relating  to 
habeas  corpus:  Sec.  1490  et  seq.  An  appeal 
docs  not  lie  by  the  state  from  a  verdict  of 
acquittal:  People  v.  Webb,  38  Cal.  467;  see, 
nUo,  People  v.  Ah  Kim,  44  Cal.  384.  No  ap- 
peal lies  from  an  order  admitting  a  party 
to    bail:    People  v.  Schuster,    40   Cal.  627. 


Nor  from  an  order  dismissing  the  action  for 
want  of  prosecution:  People  y.  Hollis,  65 
Cal.  78.  Where  an  attempt  is  made  to  ap- 
peal from  a  nonappealable  order,  the  court 
will  either  dismiss  the  appeal  or  strike  the 
cause  from  the  calendar:  People  v.  Hollis, 
65  Cal.  78. 

An  order  setting  aside  an  information 
and  discharging  the  defendant  is  a  final 
judgment,  and  appealable:  People  v.  More, 
68  Cal.  500.  A  subsequent  order  refusing  to 
allow  another  information  to  be  filed  against 
the  defendant,  and  an  order  exonerating  his 
bail,  are  also  appealable:  People  y.  More,  68 
Cal.  500.  Order  dismissing  an  information 
for  want  of  prosecution  is  not  appealable: 
People  V.  Hollis,  65  Cal.  78.  Previous  to  the 
amendment  of  1897,  an  order  setting  aside 
an  information  was  not  appealable:  People 
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v.  Higgins,  114  Cal.  63;  People  y.  Richter,        Appeal  by  the   state    after   acquittal: 
113  Cal.  e>73.  See  4S  Am.  8t.  Rep.  213-215,  note. 

1239.  Appeal,  within  what  time  to  be  taken. 

Sec.  1239.  An  appeal  from  a  judgment  or  order  must  be  taken  within  thirty 
days  after  the  judgment  or  order  appealed  from  is  entered  in  the  minutes. 
[Commissioners^  Amendment,  approved  March  16,  1901;  took  eflfeot  July  1, 
1901.] 


Appeal  from  order.— If  taken  more  than 
sixty  days  after  the  order  is  made,  it  will 
be  dismissed:  People  v.  Vamum,  63  Cal. 
630;  People  y.  Daniels,  105  Cal.  262. 

Appeals  in  misdemeanor  cases.— "We 
will  adopt  the  practice  pursued  in  taking  the 
present  appeal,  and  will  hereafter  entertain 


appeals  in  criminal  actions  prosecuted  by  in- 
dictment or  information  amounting  to  mis- 
demeanors only  from  the  judgments  and 
orders  mentioned  in  chapter  I  of  title  IX  of 
part  II  of  the  Penal  Code,  where  the  appeal 
is  taken  in  the  manner  therein  prescribed": 
People  T.  Jordan,  66  Cal.  644. 


1240.  Appeal^  how  taken. 

Sec.  1240.  Ah  appeal  is  taken  by  filing  with  the  clerk  of  the  court  in  which 
the  judgment  or  order-  appealed  from  is  entered,  a  notice  stating  the  appeal 
from  the  same,  and  serving  a  copy  thereof  upon  the  attorney  of  the  adverse 
party.  [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 


"This  section  is  such  a  departure  from 
section  488  of  the  criminal  practice  act  as 
will  avoid  the  rule  laid  down  in  People  v. 
Wallace,  23  Cal.  93":  Commissioners'  note. 

Appeal,  how  taken.— It  is  not  necessary 
that  the  notice  of  appeal  should  be  signed 
by  the  attorney  who  tried  the  action.  Any 
attorney  authorized  by  defendant  may  sign 
the  notice  of  appeal,  and  that,  too,  without 
a  formal  substitution  of  attorneys:  Ex  parte 
Clarke,  62  Cal.  490.  The  transcript  on  ap- 
peal should  show  that  the  notice  of  appeal 
has  been  both  served  and  filed:  People  v. 
Phillips,  45  Cal.  44;  People  v.  Clark,'  49  C^l. 
455;  People  v.  Bell,  70  Cal.  33.  A  recital  in 
a  bill  of  exceptions  that  a  notice  of  appeal 
has  been  served  and  filed  is  no  evidenco 
that  an  appeal  has  been  taken:  People  v. 
Phillips,  45  Cal.  44;  People  v.  Colon,  119  Cal. 
668.  The  notice  of  appeal  must  bo  served 
and  filed  on  the  same  day:  People  v.  Ah 
Yute,  56  Cal.  119.  When  no  notice  of  ap- 
peal is  given,  or  no  record  that  any  was 
giTen  appears  to  the  supreme  court,  the  case 
will  be  stricken  from  the  calendar,  there  be- 


ing no  appeal  taken:  People  v.  Pico,  Jan- 
uary term,  1872  (No.  3017). 

Appellate  Jurisdiction,  how  exercised: 
Sec.  1235,  note. 

Appeal  bond.— Where  in  a  criminal  case 
a  justice  of  the  peace  exacts,  and  the  de- 
fendants give,  a  security  in  the  form  of  a 
bond  on  appeal  which  the  statute  does  not 
require,  no  liability  results  from  its  execu- 
tion: People  V.  Cabannes,  20  Cal.  525. 

Notice,  filing  and  serving.— Whether 
this  section  requires  filing  to  precede  service 
of  notice  not  decided:  People  v.  Grigsby,  62 
Cal.  482;  or  People  v.  Jordan,  66  Cal.  10;  56 
Am.  Rep.  73.  But  an  admission  of  "due 
service"  will  be  construed  of  service  after 
filing:  People  v.  Grigsby,  62  Cal.  482.  And 
the  service  and  filing  on  the  same  day  is  a 
compliance  with  the  statute:  People  v. 
Jordan,  60  Cal.  10;  56  Am.  Rep.  73. 

Sufficiency  of  notice:  See  People  v.  Jor- 
dan, 65  Cal,  644,  where  a  notice  was  held 
sufficient,  as  plainly  indicating  the  purpose 
of  appeal.  Calling  a  judgment  an  "order" 
does  not  render  the  notice  ineffectual:  Peo- 
ple V.  Jordan,  65  Cal.  644. 


1241.  When  notice  may  be  served  by  publication. 

Sec.  1241.     If  personal  service  of  the  notice  cannot  be  made,  the  judge  of 
the  court  in  which  the  action  was  tried,  upon  proof  thereof,  by  affidavit  filed 
therein,  may  make  an  order  for  the  publication  of  the  notice  in  some  newspaper. 
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far  a  period  not  exceeding  thirty  days.  Such  publication  is  equivalent  to  per- 
sonal service.  [Commissioners'  Amendment,  approved  March  16,  1901;  took 
effect  July  1,  1901.] 

A  notice  of  appeal  mast  be  filed  with  the      tion,  as  directed  in  the  code:  People  v.  Clark, 
<!lerk  and  served  on  the  attorney  of  the  ad-      49  Cal.  455. 
Terse  party,  either  personally  or  by  publica- 

1242.  Effect  of  an  appeal  by  the  people. 

Sec.  1242.  An  appeal  taken  by  the  people  in  no  case  stays  or  affects  the 
operation  of  a  judgment  in  favor  of  the  defendant,  until  judgment  is  reversed. 

1243.  Effect  of  an  appeal  by  defendant. 

Sec.  1243.  An  appeal  to  the  supreme  court  from  a  judgment  of  conviction 
stays  the  execution  of  the  judgment  in  all  capital  cases,  and  in  all  other  cases, 
upon  filing  with  the  clerk  of  the  court  in  which  the  conviction  was  had,  a  cer- 
tificate of  the  judge  of  such  court,  or  of  a  justice  of  the  supreme  court,  that  in 
his  opinion  there  is  probable  cause  for  the  appeal,  but  not  otherwise.  [Amend- 
ment, approved  March  30,  1874;  Amendments  1873-74,  450;  took  effect  July 
1,  1874.] 

Stay  of  execution.— Prior  to  the  adoption 
of  the  code,  the  only  method  by  which  a 
stay  of  execution  could  be  effected  was  by 
admitting  the  prisoner  to  bail  pending  ap- 
peal: Ex  parte  Marks,  49  Cal.  680;  Ex  parte 
Hoge,  48  Cal.  3. 

Bail  after  conviction  of  felony:  Sec. 
1272,  note. 

The  amendment  added  the  words  after 
judgment  "in  all  capital  cases  and  in  all 

other  cases." 

The  following  is  the  note  of  the  commis- 
flioners:  "Sections  1243,  1244,  and  1245 
were  by  the  commissioners  incorporated  in 
the  code,  at  the  suggestion  of  Justice  Wal- 
lace. Prior  to  the  adoption  of  the  code,  the 
judgment,  unless  it  imposed  a  fine  only, 
might  be  executed  pending  an  appeal;  and 
perhaps,  save  in  the  case  mentioned,  and 
upon  a  judgment  in  a  capital  case,  there 
was  no  power  in  the  court  to  Bta.f  the  exe- 
cution of  a  judgment  pending  the  appeal, 
unless  in  the  cases  in  which  bail  might  be 
•  taken  and  the  defendant  had  the  ability  to 
give  it  Said  Justice  Wallace,  in  Ex  parte 
Hoge,  on  habeas  corpus,  48  Cal.  3:  'The 
right  to  appeal  to  the  supreme  court  is  guar- 
anteed by  the  constitution,  and  is  as  sacred 
as  the  right  of  trial  by  jury.  It  is  one  of 
the  means  the  law  has  provided  to  deter- 
mine the  question  of  his  guilt  or  innocence. 
Upon  such  an  appeal,  the  ultimate  question 
is  nearly  always  as  to  the  validity  of  the 


judgment  under  which  the  prisoner  is  to 
suffer;  and  it  is  certainly  not  consonant  to 
our  ideas  of  justice,  if  it  can  be  prevented 
by  legal  means,  that  even  while  the  ques- 
tion of  guilt  or  innocence  is  yet  being  agi- 
tated in  the  form  of  an  appeal,  the  prisoner 
should  be  undergoing  the  very  punishment 
and  suffering  the  yery  infamy  which  it  was 
the  lawful  purpose  of  the  appeal  to  avert. 
It  would  be  somewhat  akin  to  a  practice  of 
punishing  the  accused  for  his  alleged  of- 
fense while  the  jury  was  deliberating  upon 
the  verdict.'  Hoge's  case  illustrates  the  evil 
of  the  rule  existing  prior  to  the  code..  Xo 
court  could  have  stayed  the  execution  of 
the  sentence.  Yet  upon  the  appeal  the  judg- 
ment was  reversed  from  the  bench.  The 
defendant  was  admitted  to  bail  pending  tlie 
appeal,  and  thus  the  punishment  was 
averted;  but  whether  it  could  be  averted  or 
not  depended  solely  upon  his  ability  or  non- 
abih'ty  to  give  bail.  The  law  discriminated 
in  favor  of  the  rich  and  influential,  and 
against  the  poor  and  friendless.  Under  the 
provisions  of  sections  1243,  1244,  and  1245, 
every  appeal  taken  in  good  faith  will  have 
the  effect  of  suspending  the  judgment  pend- 
ing the  appeal,  the  prisoner  remaining  in  the 
custodj'  of  the  slieriff  in  cases  in  which  the 
offense  is  bailable,  or  in  which,  if  bailable, 
the  prisoner  is  unable  to  give  bail." 

The  appeal    only  sta^vs  execution  of    the 
death  penalty;  imprisonment    in   the    state 
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prifion  pending  execution  is  not  stayed  with-  to  the  trial  judge  because  of  his  absence, 

out  a  certificate  of  probable  cause:  Ex  parte  and  the  other  judges  of  the  court  refuse  to 

Fredericks,  104  Cal.  400.  grant  a  stay  of  proceedings  during  his  ab- 

Abaence  of  Judge.— If  no  api^lication  for  sence,  the    appellate   court  will    order  such 

a  certificate  of  probable  cause  can  be  made  stay:  People  v.  Clark,  125  Cal.  251. 

1244.  When  defendant  in  enstody. 

Sec.  1244.  If  the  certificate  provided  for  in  the  preceding  section  is  filed, 
the  sheriff  must,  if  the  defendant  be  in  hie  custody,  upon  being  served  with  a 
copy  thereof,  keep  the  defendant  in  his  custody  without  executing  the  judg- 
ment, and  detain  him  to  abide  the  judgment  on  appeal. 

1245.  When  execution  of  judgment  commenced. 

Sec.  1245.  If  before  the  granting  of  the  certificate^  the  execution  of  the 
judgment  has  commenced,  the  further  execution  thereof  is  suspended,  and  upon 
service  of  a  copy  of  such  certificate  the  def  ehdant  must  be  restored,  by  the  officer 
in  whose  custody  he  is,  to  his  original  custody.  [Commissioners'  Amendment, 
approved  March  16,  1901;  took  effect  July  1,  1901.] 

1246.  Duty  of  clerks  upon  appeal. 

Sec.  1246.  Upon  the  filing  of  the  notice  of  appeal,  the  clerk  pf  the  court 
from  which  the  appeal  is  taken  must,  within  twenty  days  thereafter,  if  no  bill 
of  exceptions  is  then  pending  for  settlement,  but  if  a  bill  has  been  proposed 
and  remains  unsettled,  then  within  twenty  days  from  the  filing  of  the  settled 
bill  in  his  oflice,  without  charge,  transmit  to  the  clerk  of  the  appellate  court 
fifteen  printed  transcripts,  one  of  which  must  be  certified  and  constitute  the 
original,  and  each  must  contain  a  copy  of  the  notice  of  appeal,  the  record,  and  of 
all  bills  of  exceptions,  and  upon  the  receipt  thereof,  the  clerk  of  the  appellate 
court  must  file  the  original  and  dispose  of  the  copies  as  he.  is  required  to  do  in 
the  case  of  transcripts  on  appeal  in  civil  cases,  and  all  his  services  as  provided 
herein  must  be  without  charge.  The  clerk  of  the  lower  court  must  also,  within 
the  time  above  specified,  serve  printed  copies  of  such  transcript  without  charge 
upon  the  defendant's  attorney  and  upon  the  attorney  general.  The  printing  of 
the  transcript  is  a  county  charge.  [Commissioners'  Amendment,  approved 
March  16,  1901;  took  effect  July  1,  1901.] 

Duty  of  clerk.— It  is  the  duty  of  the  clerk  Transcript  on  appeal.— In  a  criminal 
to  certify  to  the  correctness  of  the  docu-  case,  a  copy  of  the  notice  of  appeal  and  of 
ments  in  a  transcript,  if  they  are  correct  the  record,  and  of  all  bills  of  exceptions,  in- 
-copies  of  the  originals  in  his  custody,  and  structions,  and  indorsements  thereon,  con- 
transmit  the  same  to  the  supreme  court.  stitutes  the  only  evidence  in  the  supreme 
For  all  the  purposes  connected  with  its  ap-  court  of  the  proceedings  of' the  court  from 
pollate  jurisdiction,  the  supreme  court  has  which  the  appeal  is  taken.  The  ''record  of 
the  same  power  over  the  clerk  of  the  court  the  action"  consists  of:  1.  The  indictment 
below  that  it  has  over  its  own  clerk.  After  and  a  copy  of  the  minutes  of  the  plea  or 
an  appeal  is  perfected,  the  court  below  has  demurrer;  2.  A  copy  of  the  minutes  of  the 
no  longer    anj-  jurisdiction    of    the  action,  trial;  3.  The  charges  given  or  refused,  and 

« 

and  an  order  of  such  court  forbidding  its  the  indorsements  thereon;  4.  A  copy  of  the 
clerk  to  certify  to  the  correctness  of  a  tran-  judgment:  People  v.  Colby,  4  Pac.  C.  L.  J. 
script  on  appeal  is  void:  People  v.  Center,  333;  see,  also.  People  v.  Martin,  32  Cal.  91; 
W  Cal.  236;  see,  also,  People  v.  Geiger,  49  People  v.  Romero,  18  Cal.  89.  The  clerk  of 
"Cal.  643;  People  v.  Myers,  20  Cal.  76.  the  supreme  court  must  file  the  transcript 
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in  criminal  actions  without  his  fees  in  ad- 
vance: People  V.  Myers,  20  Cal.  76.  Appeal 
was  dismissed,  the  transcript  not  contain- 
ing the  judgment  from  which  the  appeal  was 
taken:  Poeple  t.  Sing  Lum,  60  Cal.  6.  To 
enable  the  appellate  court  to  review  the  in- 
structions, the  evidence  must  be  embodied 
in  the  record:  People  t.  Sing  Lum,  60  Oal. 
6;  People  v.  Herbert,  61  Cal.  545. 

Under  this  section  it  is  the  duty  of  the 
clerk,  within  the  time  limited,  to  transmit 
to  the  appellate  court  fifteen  printed  copies 
of  the  notice  of  appeal,  of  the  record,  and 
of  all  bills  of  exceptions,  and  to  serve 
printed  copies  of  the  same  upon  the  defend- 
ant's attorney  and  upon  the  attorney  gen- 


eral; and  the  cost  of  printing  is  made  a 
charge  upon  the  county,  which  is  not  ex- 
empted from  liability  therefor  by  failure  of 
the  board  of  supervisors  to  set  aside  a  suf- 
ficient sum  to  pay  the  cost  of  printing;  nor 
is  the  clerk  excused  from  the  performance 
of  his  duty  to  print  the  transcript  by  reason 
of  such  failure.  The  incurring  of  the  ex- 
pense therefor  is  not  within  the  control  of 
the  supervisors,  nor  is  it  competent  for 
them  to  determine  the  amount  that  shall  be 
expended  for  such  purpose,  nor  to  absolve 
the  clerk  from  his  duty  by  setting  apart  an 
insufficient  sum:  People  v.  Black,  120  Cal. 
553. 


CHAPTER  II. 

DISMISSING  AN  APPEAL  FOR  IRREGULARITY. 

Sec.  1248.    For  what  irregularity,  and  how  dismissed. 
Sec.  1249.    Dismissal  for  want  of  a  return. 

1248.  For  what  irregularity  and  how  dismissed* 

Sec.  1248.  If  the  appeal  is  irregular  in  any  substantial  particular,  but  not 
otherwise,  the  appellate  court  nlay,  on  any  day,  on  motion  of  the  respondent, 
upon  five  days'  notice,  accompanied  with  copies  of  the  papers  upon  which  the 
motion  is  founded,  order  it  to  be  dismissed.  [Amendment,  approved  April  9, 
1880;  Amendments  1880,  10  (Ban.  ed.  154);.  took  effect  from  passage.] 

Under  this  section  the  supreme  court  is        Escape  of  defendant  pending  appeal. 


forbidden  to  dismiss  an  appeal  unless  the 
appeal  is  irregular  in  some  substantial  par- 
ticular, to  be  determined  by  the  order  of 
judgment  appealed  from  and  the  steps  taken 
to  perfect  the  appeal:  People  v.  McNulty, 
95  Cal.  594.  See,  also,  People  v.  Tread  well, 
69  Cal.  226,  238. 


A  defendant  who  escapes  during  the  pend- 
ency of  his  appeal  will  not  be  heard  in  the 
appellate  court  unless  he  returns  to  custody, 
but  his  appeal  will  be  dismissed:  People  t. 
Hedinger,  55  Cal.  290;  36  Am.  Rep.  32. 


1249.  Dismissal  for  want  of  a  return. 

Sec.  1249.  The  conrt  may  also,  npon  like  motion,  dismiss  the  appeal,  if  the 
return  is  not  made  as  provided  in  section  twelve  hundred  and  forty -six,  unless 
for  good  cause  they  enlarge  the  time  for  that  purpose. 


.  CHAPTER  III. 


ARGUMENT    OP  THE   APPEAL. 


Sec.  1252.  Appeals,  when  to  be  heard  and   determined. 

Sec.  1253.  Judgment  cannot  be  reversed  without  argument. 

Sec.  1254.  Number  of  counsel  to  be  heard. 

Sec.  1255.  Defendant  need  not  be  present. 
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1252.  Appeals,  when  to  be  heard  and  determined. 

Sec.  1252.  All  appeals  in  criminal  cases  must  be  heard  and  determined  by 
the  appellate  court  within  sixty  days  after  the  record  is  filed  in  said  appellate 
court,  unless  continued  on  motion  or  with  the  consent  of  the  defendant. 
[Amendment,  approved  April  9,  1880;  Amendments  1880,  10  (Ban.  ed.  154); 
took  effect  from  passage.] 

The  statute  is  merely  directory,  and  a  the  appeUate  court  to  decide  the  appeal 
judgment  will  not  be  reversed  and  the  within  sixty  days:  People  ^.  Staples,  91  Cal. 
prisoner  discharged  because  of  a  failure  of     2S. 

1253.  Judgment  cannot  be  reversed  without  argnunent. 

Sec.  1253.  The  judgment  may  be  aflSrmed  if  the  appellant  fail  to  appear, 
but  can  be  reversed  only  after  argument,  though  the  respondent  fail  to  appear. 

Right    to    appear    by  counsel:  People  ▼.      pear,  recall  of  remittitur:  People  t.  McDer- 
Kedinger,  55    Cal.  2d8;    36    Am.  Rep.  32.      mott,  97  Cal.  247. 
Affirmance  for  failure  of  appellant  to  ap- 

1254.  Nomber  of  connsel  to  be  heard. 

Sec.  1254.  Upon  the  argument  of  the  appeal,  if  the  offense  is  punishable 
with  death,  two  counsel  must  be  heard  on  each  side,  if  they  require  it.  In  any 
other  case  the  court  may,  in  its  discretion,  restrict  the  argument  to  one  counsel 
on  each  side. 

Stats.  1S54,  81,  sec.  5. 

1255.  Defendant  need  not  be  present. 

Sec.  1255.    The  defendant  need  not  personally  appear  in  the  appellate  court. 

Bight  to  appear  by  counsel.— A  defend-  pie  y.  Genet,   69    N.  T.  80;   17  Am.  Kep. 

ant  who  has  escaped  from  custody  has  no  815;  Smith  v.  United  States,    94   U.  S.  97. 

right  to  appear  in  the  appellate  court  by  It  is  generally  the  practice,  on  motions  to 

connsel  nntil  he  has  returned  into  custody,  dismiss  an  appeal  because  the  defendant  re- 

By  breaking  jail  and  escaping,  he  waives  fuses  to  submit  to  the  jurisdiction  of    the 

his  right  to  have  counsel  appear  for  him:  court,  to  enter  an  order  directing  the  appeal 

People  y.  Redinger,  55  Cal.  298;  36  Am.  Rep.  to  be  dismissed    unless    the    defendant  re- 

32;   Commonwealth   y.  Andrews,  97   Mass.  turns  into  custody  by  a  fixed  date:  Id.;  Peo- 

544;  Sherman  v.  Commonwealth,  14  Gratt.  pie  y.  Kedinger,  55  OaL  299;  36  Am.  Rep. 

677;  Leftwich'8  Case,  20  Gratt  716;  Peo-  32. 


(IJHAPTER  IV. 
JUDGMENT  UPON  APPEAL. 

Sec.  1258.  Judgment  without  regard  to  technical  errors. 

Sec.  1259.  Wliat  may  be  reyiewed  on  appeal  by  defendant. 

Sec.  1260.  May  reyerse,  affirm,  or  modify  the  judgment,  and  order  new  trial. 

Sec.  1261.  New  trial,  where  to  be  had. 

Sec.  1262.  Defendant  discharged  on  reyersal  of  judgment. 

Sec.  1263.  Judgment  to  be  executed  on  afilrmance. 

Sec.  1264.  Judgment  of  appellate  court,  how  entered  and  remitted. 

Sec.  1265.  Jurisdiction  ceases  after  judgment  remitted. 
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1268.  Judgment  without  regard  to  teclmical  errors. 

Sec.  1258.  After  hearing  the  appeal,  the  court  must  give  judgment  without 
regard  to  technical  errors  or  defects,  or  to  exceptions,  which  do  not  affect  the 
substantial  rights  of  the  parties. 


Judgment  on  appeal.— On  hearing  on  ap- 
peal the  supreme  court  will  give  judgment 
without  regard  to  technical  errors  or  de- 
fects, or  to  exceptions,  which  do  not  affect 
the  substantial  rights  of  the  defendant: 
People  V.  Sprague,  53  Cal.  491;  People  v. 
Turley,  50  Cal.  469;  People  v.  Nelson,  56 
Cal.  77;  People  y.  St.  Clair.  56  Cal.  406;  S. 
C,  55  Cal.  524;  People  v.  Cronin,  34  Cal. 
191;  People  v.  Dick,  32  Cal.  213.  Errors 
which  do  not  prejudice  will  not  warrant  a 
reversal:  Id.;  sec.  1404;  People  ▼.  Kolfe,  61 
Cal.  540,  544;  People  v.  Morlne,  61  Cal.  367, 
373;  People  v.  Smith,  59  Cal.  601;  People  v. 
Williams,  59  Cal.  674,  677,  where  the  court 
wont  outside  the  evidence  in  charging  the 
jury,  but  simply  by  way  of  illustration.  A 
technical  error  is  not  sufficient  of  itself  to 
reverse  a  judgment,  but  it  must  appear 
that  by  such  error  a  substantial  right  of  the 
defendant  has  been  thereby  affected,  and 
the  defendant  must  affirmatively  prove  that 
fact:  People  v.  Brotherton,  47  Cal.  404. 
Ill  us  a  failure  to  record  the  written  verdict 
before  the  jury  is  discharged,  though  an 
irregularity,  is  not  fatal  to  the  judgment  un- 
less it  appears  that  the  defendant  may  have 
been  prejudiced  thereby  in  some  substantial 
right:  People  v.  Gilbert,  57  Cal.  9G.  Neither 
can  the  defendant  complain  because  an 
order  denying  his  motion  for  a  change  of 
venue  was  entered  in  vacation  instead  of 
term  time:  People  v.  Congleton,  44  Gal.  93. 
A  judgment  will  not  be  reversed  by  the  ap- 
pellate court  by  reason  of  alleged  error  in  a 
proceeding  had  in  the  course  of  the  trial  by 
express  agreement  of  the  defendant  and  his 
counsel,  unless  bound  to  do  so  by  some  con- 
trolling rule  of  law:  People  v.  Henderson, 
28  Cal.  4GG.  So  a  party  cannot  complain 
of  an  instruction  given  at  his  own  request: 
People  V.  Lopez,  59  Cal.  362.  The  appellant 
must  affirmatively  show  error;  the  appellate 


court  will  not  presume  it:  People  v.  Ferris, 
56  Cal.  442;  People  v.  Gilbert.  60  Cal.  108, 
112;  People  v.  Johnson,  47  Cal.  122;  People 
V.  Brotherton,  47  Cal.  388;  People  v.  Best, 
39  Cal.  690;  People  y.  Jocelyn,  29  CaU  562; 
People  V.  King,  27  Cal.  507;  87  Am.  Dec. 
905;  People  v.  Levison,  16  Cal.  98;  76  Am. 
Dec.  505;  People  v.  Bonney,  19  Cal.  426; 
People  V.  Connor,  17  Cal.  354;  People  v.  Rob- 
inson, 17  C^l.  363;  People  v.  Bealoba,  17 
Cal.  389;  People  v.  Lafuente,  6  Cal.  202; 
but  where  error  has  been  committed  in  a 
criminal  trial,  it  will  be  presumed  to  have 
injured  the  defendant,  unless  the  contrary 
clearly  appears:  People  v.  Murphy,  47  Cal. 
103;  People  v.  Furtado,  57  Cal.  345,  347;  but 
see  People  v.  Gray,  61  Cal.  182,  and  the  cases 
there  cited.  If  there  is  a  substantial  con- 
flict in  the  evidence  the  verdict  will  not  be 
disturbed  on  appeal,  on  the  ground  that  it 
not  justified  by  the  evidence:  People  v. 
Montgomery,  53  Oal.  576;  People  ▼.  Small- 
man,  55  Cal.  185.  Although  some  of  the  in- 
structions given  may  not  state  the  law  ap- 
plicable to  the  case  with  precise  accuracy, 
yet  if  taken  as  a  whole  they  are  substan- 
tially correct,  and  could  not  have  misled 
the  jury,  the  judgment  will  not  be  dis- 
turl)ed:  People  v.  Cleveland,  49  Cal.  577; 
People  V.  Clementshaw,  49  Cal.  385;  People 
V.  Salorse,  62  Cal.  139,  144;  People  v.  Ye 
Park,  62  Cal.  204;  People  v.  Tamkin,  62 
Cal.  468;  People  v.  Gray,  61  Cal.  164,  182; 
44  Am.  Rep.  549;  see  in  note  to  sec.  1127. 
Harmless  ruling,  where  challenge  to  a 
panel  of  a  special  venire  of  jurors  was  sus- 
tained on  the  ground  of  disqualification  of 
the  sheriff  by  reason  of  his  bias,  in  direct- 
ing the  filing  of  an  affidavit  by  him  show- 
ing the  testimony  to  prove  the  bias:  People 
V.  Ebanks,  117  Cal.  652,  656. 
Immaterial  errors:  Sec.  1404,  note. 


1259.  What  may  be  reviewed  on  appeal  by  defendant. 

Sec.  1259.  Upon  an  appeal  taken  by  the  defendant  from  a  judgment,  the 
court  may  reyiew  any  intermediate  order  or  ruling  involving  the  merits,  or 
which  may  have  affected  the  judgment. 

Review  on  appeal.— An  order  denying  a      on  appeal:  People  v.  Diaz,  6  Cal.  248;  see 
motion  for  a  continuance  may  be  reviewed      sees.   1052,    note,    1173,    note.    Any  inter- 
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mediate  order  of  the  court,  and  any  action 
of  the  court  during  the  progress  of  the  trial, 
by  which  defendant  is  deprived  of  a  Bub- 
stantial  legal  right,  or  by  which  to  any  ex- 
tent a  substantial  legal  or  constitutional 
privilege  claimed  by  him  is  withheld,  is  a 
proper  subject  matter  of  review  on  appeal: 
People  T.  Harrington,  42  Cal.  165;  10  Am. 
Rep.  296,  An  order  directing  that  a  crim- 
inal charge  ignored  by  a  grand  jury  be  sub- 
mitted to  another  is  not  appealable:  People 


V.  Clarke,  42  Cal.  622;  nor  an  order  arresting 
a  judgment:  People  v.  Ah  Kim,  44  Cal. 
384;  see  see.  1238,  note.  An  order  denying 
a  motion  to  set  aside  an  indictment  may 
be  reviewed  upon  appeal  from  the  judg- 
ment, where  the  proceedings  are  brought  up 
by  a  bill  of  exceptions:  People  v.  Simmons, 
110  Cal.  1. 

Intermediate    orders   not    appealable: 
Sec.  1237,  note. 


1260.  Hay  reverse,  affirm,  or  modify  the  judgment,  and  order  new  trial. 

Sec.  1260.  The  court  may  reverse,  affirm,  or  modify  the  judgment  or  order 
appealed  from,  and  may  set  aside,  affirm,  or  modify  any  or  all  of  the  proceed- 
ings subsequent  to  or  dependent  upon  such  judgment  or  order,  and  may,  if 
proper,  order  a  new  trial. 


Judgment  on  appeal:  Sec.  1258,  note. 

Error  in  instructions:  Sec.  1127»  note. 

Error  in  admission  or  rejection  of  evi- 
dence: Sec.  1102,  note. 

New  trial:  Sec.  1181,  and  notes.  The 
question  whether  a  defendant  in  a  criminal 
case  is  entitled  to  a  new  trial,  on  the  ground 
that  the  verdict  is  contrary  to  evidence,  is 
one  of  law,  and  not  of  fact,  within  the 
meaning  of  the  constitution,  and  the  su- 
preme court  on  appeal  has  therefore  juris- 
diction of  the  question:  People  v.  Jones,  31 
Cal.  565;  People  v.  Smallman,  55  Cal.  191. 
"Unless  the  evidence  is  so  slight  as  that 
the  court  below  would  be  justified  in  direct- 
ing a  verdict  for  defendant,  we  are  not 
authorized  to  reverse  a  judgment  upon  the 
ground  that  the  evidence  does  not  sustain 
a  verdict  of  guilty":  People  v.  Bird,  60  Cal. 
7,  8.    If    the  verdict    finding    the    accused 


guilty  is  clearly  not  sustained  by  the  evi- 
dence, the  judgment  will  be  reversed:  Peo- 
ple V.  Turner,  39  Cal.  370.  But  if  there  is 
a  substantial  conflict  in  the  evidence,  the 
verdict  will  not  be  disturbed:  People  v. 
Montgomery,  53  Cal.  576.  If  a  motion  for 
new  trial  is  made  and  denied,  and  a  bill  of 
exceptions  is  prepared,  settled,  and  signed, 
the  bill  should  show  that  evidence  was  in- 
troduced tending  to  prove  every  material  is- 
sue, and  if  it  fails  to  show  this,  it  will  be 
presumed  that  as  to  such  issue  the  verdict 
is  contrary  to  the  evidence:  People  v.  Fisher, 
51  Cal.  319. 

A  new  trial  may  be  ordered  if  the  judg- 
ment is  reversed,  even  though  the  defendant 
did  not  move  for  a  new  trial,  and  denies  the 
power  of  the  appellate  court  to  grant  it, 
and  asks  that  he  be  discharged:  People  v. 
Lee  Yune  Chong,  94  Cal.  379. 


1261.  New  trial,  where  to  be  had. 

Sec.  1261.  When  a  new  trial  is  ordered,  it  must  be  directed  to  be  had  in  the 
court  of  the  county  from  which  the  appeal  was  taken. 

1262.  Defendant,  dischai^d  on  jeversal  of  judgment. 

Sec.  1262.  If  a  judgment  against  the  defendant  is  reversed  without  ordering 
a  new  trial,  the  appellate  court  must,  if  he  is  in  custody,  direct  him  to  be  dis- 
charged therefrom;  or  if  on  bail,  that  his  bail  be  exonerated;  or  if  money  was 
deposited  instead  of  bail,  that  it  be  refunded  to  the  defendant. 

People  V.  Hardisson,   01    Cal.  878,   is  not  within  this  section. 

1263.  Judgment  to  be  executed  on  affirmance. 

Sec.  1263.  If  a  judgment  against  the  defendant  is  affirmed,  the  original 
judgment  must  be  enforced. 
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Enforcement  of  judgment.— Where  the  court  i«  necessary,  directing  the  court  below 
judgment  is  affirmed  and  remittitur  sent  to  to  enforce  the  judgment:  People  v.  Dick,  39 
the  court  below,  no  order  of  the  appellate     Cal.  102. 

1264.  Judgment  of  appellate  court,  how  entered  and  remitted. 

Sec.  1264.  When  the  judgment  of  the  appellate  court  is  given,  it  must  be 
entered  in  the  minutes,  and  a  certified  copy  of  the  entry,  with  a  copy  of  the 
opinion  of  the  court  attached  thereto,  forthwith  remitted  to  the  clerk  of  the  court 
from  which  the  appeal  was  taken.  [Commissioners'  Amendment,  approved 
March  16,  1901;  topk  effect  July  1;  1901.] 

Remittitur.— When    a    certified    copy  of      must  be  made  by  the  lower  court:  Ex  parte 


the  judgment  of  the  supreme  court  is  re- 
mitted to  the  court  from  which  the  appeal 
was  taken,  the  supreme  court  loses  all 
jurisdiction  of  the  case;  and  all  orders  nec- 
essary to  ^carry  the    judgment    into    effect 


Jones,  41  Cal.  209.  And  no  order  of  the 
appellate  court  is  necessary  directing  the 
trial  court  to  enforce  the  judgment:  People 
▼.  Dick,  39  Cal.  102. 


1265.  Jurisdiction  ceases  after  judgment  remitted. 

Sec,  1265.    After  the  certificate  of  the  judgment  has  been  remitted  to  the 

court  below,  the  appellate  court  has  no  further  jurifidiction  of  the  appeal  or  of 

the  proceedings  thereon,  and  all  orders  necessary  to  carry  the  judgment  into 

effect  must  be  made  by  the  court  to  which  the  certificate  is  remitted- 

Jurisdiction,  when  ceases:    Sec.    1264,      20  Cal.  417,  per  Field,  J.    Such  is  the  well- 


note;  People  V.  Bonilla,  38  Cal.  699;  People 
T.  Dick,  39  Cal.  102;  Ex  parte  Jones,  41 
Cal.  210. 

Power  of  appellate  court  after  remitti- 
tur: See,  also,  Code  Civ.  Proc,  sec.  958. 
The  jurisdiction  of  the  appellate  court  is 
devested  when  the  remittitur  or  mandate  is 
sent  to  and  filed  in  the  court  below,  and 
such  appellate  court  has  no  further  control 
over  its  judgment,  unless  there  has  been 
fraud,  mistake,  or  inadvertence  in  the  pro- 
ceedings. "The  supreme  court  has  no  ap- 
pellate jurisdiction  over  its  own  judgments; 
it  cannot  review  or  modify  them  after  the 
case  has  once  passed,  by  the  issuance  of  a 

remittitur,     from     its     control The 

court  cannot  recall  the  case  and  reverse  its 
decision  after  the  remittitur  is  issued.  It 
has  determined  the  principles  of  law  which 
shall  govern,  and  having  thus  determined, 
its  jurisdiction  in  that  respect  la  gone.  And 
if  the  new  trial  is  had  in  accordance  with 
its  decision,  no  error  can  be  alleged  in  the 
action  of  the  court  below":  Leese  v.  Clark, 


established  rule:  Phelan  v.  San  Francisco,  20 
Cal.  89;  Blanc  v.  Bowman,  22  CaL  23; 
Neman  v.  Bradley,  12  Wall.  129;  Legg  v. 
Overtagh,  4  Wend.  188; '21  Am.  Dec.  115, 
118,  and  the  note  thereto.  The  jurisdiction 
of  the  appellate  court  does  not  cease,  how- 
ever, until  the  remittitur  or  mandate  is 
fied  in  the  court  below:  Judson  v.  Gray.  17 
How.  Pr.  289;  Crogan  v.  Ruckle,  1  Cal.  193; 
Mateer  v.  Brown,  1  Cal.  231.  Thus  where 
the  remittitur  was  filed  in  the  lower  court 
after  an  order  had  been  made  granting  a  re- 
healing,  the  jurisdiction  to  reconsider  the 
cause  was  held  not  to  be  taken  away: 
Grogan  v.  Ruckle,  1  Oal.  193.  So  where 
any  irregularity,  error,  or  inadvertence  in 
granting  the  order  upon  which  the  remittitur 
is  founded  intervenes,  the  appellate  court 
does  not  lose  jurisdiction,  and  may  recall 
the  remittitur  after  it  has'  been  sent  down 
and  filed:  Vance  v.  Pena,  36  Cal.  328;  Han- 
son V.  McCue,  43  Cal.  178;  Bemal  v.  Wade, 
m  Cal.  640. 
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1268.  AdnuBsion  to  bail  defined. 

Sec.  1268.    Admission  to  bail  is  the  order  of  a  competeni 
that  tbe  de&Ddant  be  discfaaiged  from  ftctnal  cnstody  upon  bail. 


gistrate 


Bail.— The  giving  of  bail  is  the  procuring 
by  defendant  under  arrest  of  sureties  who 
undertake  that  he  will  appear  when  called. 
On  the  sureties  executing  a  formal  engage- 
ment to  this  effect  the  defendant  is,  in 
theory  of  law,  delivered  to  the  custody  of 
tho  sureties,  but  practically  is  allowed  to  go 
lit  large.  Should  the  sureties,  however,  be- 
come distrustful  that  he  will  keep  his  en- 
gagement, they  may  surrender  him  to  judi- 
cial custody.  They*  have  the  authority  of 
jailers  to  take  their  principal  into  their 
actual  custody,  and  to  surrender  him  to 
prison:  See  Abbott's  Law  Dictionary,  tit. 
Bail,  sees.  1278,  note,  1300,  note,  1301,  note. 

"Bail  in  Criminal  Cases"  is  the  title  of  a 
valuable  article  by  S.  D.  Thompson  in  0 
Criminal  Law  Magazine,  1. 

Bail)  where  taken:    See    sec.    1284.    A 


prisoner  arrested  for  felony  must,  in  order- 
to  procure  bail,  be  taken  before  the  magis- 
trate who  issued  the  warrant,  or  befbre 
some  other  magistrate  in  the  same  county: 
Ex  parte  Hung  Sin.  54  Cal.  102. 

Duty  of  court  as  to  bail.— The  nature 
of  proceedings  in  bail,  and  the  purpose  at 
which  they  aim,  require  that  the  authority 
and  discretion  of  the  court  having  jurisdic- 
tion of  the  offense,  to  admit  to  ball,  to  in- 
crease or  reduce  the  amount  of  bail,  etc, 
should  be  exercised  whenever  substantial 
justice  would  thereby  be  promoted:  Ex 
parte  Ryan,  44  Cal.  555.  In  fixing  the 
amount  of  bail,  the  sole  purpose  which 
should  guide  the  court  or  judge  should  be 
to  cause  the  appearance  of  the  accused 
to  answer  the  charge  against  him:  Ex  parte- 
Duncan,  54  Cal.  75. 


1269.  Taking  of  bail  defined. 

Sec.  1269.  The  taking  of  bail  consists  in  the  acceptance,  by  a  competent 
court  or  magistrate,  of  the  undertaking  of  sufficient  bail  for  the  appearance  of 
the  defendant  according  to  the  terms  of  the  undertaking,  or  that  the  bail  will 
pay  to  the  people  of  this  state  a  specified  sum. 

Amount  of  bail. — In  fixing  the  amount      ten  distinct  felonies,  such  being  the  sum  aU 


of  bail,  the  sole  purpose  which  should  guide 
the  court  should  be  to  cause  the  appear- 
ance of  the  accused  to  answer  the  charge 
against  him:  Ex  parte  Duncan,  54  Cal.  75. 
Excessive  bail. — Excessive  bail  shall  not 
be  required:  Cal.  Const.,  art.  I,  sec.  6;  U.  S. 
Const.,  amendm.  8.  In  order  to  constitute 
it  "excessive,"  it  must  be  per  se  unreason- 
ably great  and  clearly  disproportionate  to 
the  offense  involved,  or  the  peculiar  circum- 
stances appearing  must  show  it  to  be  so  in 
the  particular  case:  Ex  parte  Ryan,  44  Cal. 
558.  The  sum  of  one  hundred  and  tw^elve 
thousand  dollars  is  not  excessive    bail  for 


leged  to  have  been  received  by  the  defend- 
ant by  reason  of  the  felonies:  Ex  parte 
Duncan,  53  Cal.  410.  Where  defendant  ia 
held  to  answer  a  charge  of  assault  with  in- 
tent to  commit  murder,  the  sum  of  fifteen 
thousand  dollars  is  not  excessive  bail:  Ex 
parte  Ryan,  44  Cal.  555;  nor  eight  thousand 
dollars  upon  a  charge  of  forgery:  In  re  Will- 
iamB,  82  Cal.  183.  See  Ex  parte  McLaughlin^ 
41  Cal.  212,  220,  10  Am.  Rep.  272,  where 
the  defendant  in  a  capital  case  was  ad- 
mitted to  bail  by  the  supreme  court  in  the 
sum  of  ten  thousand  dollars. 


1270.  Offense  not  bailable. 

Sec.  1270.  A  defendant  charged  with  an  offense  punishable  with  death  can- 
not be  admitted  to  bail,  when  the  proof  of  his  guilt  is  evident  or  the  presumption 
there9f  great.  The  finding  of  an  indictment  does  not  add  to  the  strength  of  the 
proof  or  the  presumptions  to  be  drawn  therefrom. 

Constitutional    provision.—All    persons      evident  or  the  presumption  great:  Art  I^ 
shall  be  bailable  by  sufficient  sureties,  un-      sec.  6. 
less  for  capital  offenses  w^hen  the  proof  is         Offenses  not  bailable. — ^Admission  to  bail 
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in  capital  cases  when  the  proof  is  erident 
or  the  presumption  great  may  be  made  a 
matter  of  discretion,  or  may  be  forbidden 
by  legislation:  People  v.  Tinder,  19  Cal.  539; 
81  Am.  Dec.  77.  In  all  other  cases  admis- 
sion to  bail  is  a  right  of  the  accused,  which 
no  court  can  properly  refuse:  People  v.  Tin- 
der, 19.CaL  539;  81  Am.  Dec.  77.  A  per- 
>8on  charged  with  murder,  committed  by  the 
administration  of  drugs  and  mechanical 
means  with  intent  to  produce  an  abortion, 
from  the  effects  of  which  death  resulted,  is 
entitled  to  be  admitted  to  bail:  Ex  parte 
Wolff,  57  Cal.  94;  see,  also,  Ex  parte  Mc- 
Laughlin, 41  Cal.  212,  10  Am.  Rep.  272,  for 


a  capital  case,  wheic  4lefendant  was  held 
entitled  to  be  admitted  to  ball,  it  appearing 
that  on  the  first  trial  the  jury  were  unable 
to  agree,  and  had  been  discharged  without 
the  defendant's  consent.  And  Ex  parte 
Troia,  64  Cal.  152,  Ex  parte  Walpole,  85 
Cal.  362,  Ex  parte  Curtis,  92  Cal.  188, 
where  the  court  refused  to  discharge  on  ha- 
beas corpus  with  bail,  and  laid  down  the 
rule  that  baiL  should  be  refused  where  the 
evidence  is  sufficient  to  sustain  a  capital 
conviction,  or  is  such  that  it  cannot  be  said 
that  a  verdict  requiring  a  capital  sentence 
based  upon  the  evidence  should  not  be  per- 
mitted to  stand. 


1271.  Defendant  when  admitted  to  bail  before  conviction. 

Sec.  1271.     If  the  charge  is  for  any  other  offense,  he  may  be  admitted  to  bail 
before  conviction,  as  a  matter  of  right. 


Bail  as  matter  of  right.— In  all  other 
than  capita]  cases,  and  in  all  capital  cases 
where  the  guilt  is  not  evident  or  the  pre- 
sumption great,  defendant  is  entitled  to  bail 
as  a  matter  of  right,  which  no  court  can 
properly  refuse:  People  v.  Tinder,  19  Cal. 
539;  81  Am.  Dec.  77.  The  constitution,  in 
declaring  bail  to  be  a  matter  of  right,  con- 
templates only  those  cases  where  the  party 
has  not  been  already  convicted:  Ex  parte 
Voil,  41  Cal.  29;  sec.  1270,  notes.  Bail 
should  be  accepted  in  all  cases  if  it  will  se- 
cure the  presence  of  the  defendant  at  the 
trial  and  sentence.  The  danger  of  escape 
increases  in  proportion  to  the  severity  of 
the  impending  punishment,  and  the  danger 
of  conviction,  and  in  determining  the  que»> 
tion  of  accepting  bail,  and  the  amount 
thereof,  these  two  elements  should  be  taken 
into  consideration:  1  Bishop's  Criminal  Pro- 
cedure, sec.  255;  People  v.  Cunningham,  3 
Park.  C.  C.  520;  People  v.  Van  Home,  8 
Barb.  158. 

Bail,  application  for,  what  look  into.-- 
On  applications    for  admission  to  bail,  the 


law  presumes  the  defendant  guilty:  Ex 
parte  Ryan,  44  Cal.  555;  Ex  parte  Duncan, 
54  Cal.  75.  In  the  determination,  however, 
of  this  question,  the  principal  consideration 
being  the  question  of  probable  guilt,  the 
court  or  judge  will  look  into  the  depositions 
taken  before  the  coroner  and  also  those 
taken  before  the  committing  magistrate:  1 
Bishop's  Criminal  Procedure,  sec.  257;  Rex 
V.  Pepper,  Comb.  298;  Rex  v.  Horner,  1 
Leach,  4th  ed.,  270;  State  v.  Dew,  Tayl. 
142.  But  see  People  v.  Dixon,  4  Park.  C.  C. 
(>51.  So  the  testimony  of  the  witnesses  be- 
fore the  grand  jury  may  be  considered  on 
an  application  for  bail:  Ex  parte  Bramer,  37 
Tex.  1;  Street  v.  State,  43  Miss.  1.  The 
mere  fact  that  a  grand  jury  has  found  an 
indictment  for  murder  does  not  preclude  the 
court  or  judge  from  an  inquiry  into  the 
facts  of  the  case  to  ascertain  whether  the 
offense  may  not  be  of  such  grade  as  to  en- 
title the  prisoner  to  bail:  Lynch  v.  People, 
38  111.  494;  People  v.  Beigler,  3  Park.  C.  C. 
310. 


1272.  When  admitted  to  bail  after  conviction  and  npon  appeal. 

Sec.  1272.     After  conviction  of  an  offense  not  punishable  with  death,  a  de- 
fendant who  has  appealed  may  be  admitted  to  bail: » 

1.  As  a  matter  of  right  when  the  appeal  is  from  a  judgment  imposing  a  fine 
only; 

2.  As  a  matter  of  discretion  in  all  other  cases. 

Bail  after  conviction  of  felony.— Upon      ishable  capitally,  his  admission  to  bail  is  no 
defendant's  conviction  of  a  felony  not  pun-      longer  a  matter  of  right,  but  rests  in  the 
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diBcretion  of  the  court:  Ex  parte  Voll,  41 
€al.  29;  Ex  parte  Hoge,  48  Cal.  3;  People 
V.  Perdue,  48  Cal.  552;  Ex  parte  Brown,  68 
Cal.  176.  The  word  "conviction"  in  this 
section  means  a  finding  that  the  accused  is 
guilty,  either  by  the  verdict  of  a  jury,  or 
by  some  other  mode  mentioned  in  section 
68»,  ante:  Ex  parte  Brown,  68  Cal.  176. 
In  general,  bail  should  not  be  allowed  pend- 
ing appeal,  except  where  circumstances  of 
an  extraordinary  character  have  intervened: 
Ex  parte  Marks,  49  Cal.  680;  Ex  parte 
Smallman,  54  Cal.  85;  Ex  parte  Turner,  112 


Cal.  027.  The  denial  of  one  application  does 
not  preclude  another,  but  such  application 
should  always  be  made,  in  the  first  instance, 
if  practicable,  to  the  judge  before  whom  the 
defendant  was  tried:  Ex  parte  Turner,  112 
Cal.  627;  People  v.  January,  70  Cal.  34. 

Bail,  where  Judgment  luLposes  fine.— 
Wliere  the  judgment  in  the  case  imposes  a 
fine  only,  the  defendant  who  has  taken  an 
appeal  is  entitled  to  be  admitted  to  bail  as 
a  matter  of  right:  Ex  parte  Clarke,  62  Cal. 
490. 


1273.  Nature  of  bail. 

Sec.  1273.  If  the  offense  is  bailable,  the  defendant  may  be  admitted  to  bail 
before  conviction: 

1.  For  his  appearance  before  the  magistrate  on  the  examination  of  the  charge, 
before  being  held  to  answer; 

2.  To  appear  at  the  court  to  which  the  magistrate  is  required  to  return  the 
depositions  and  statements,  upon  the  defendant  being  held  to  answer  after  ex- 
amination; 

3.  After  indictment,  either  before  the  bench-warrant  is  issued  for  his  arrest, 
or  upon  any  order  of  the  court  committing  him,  or  enlarging  the  amount  of 
bail,  or  upon  his  being  surrendered  by  his  bail  to  answer  the  indictment  in 
the  court  in  which  it  is  found,  or  to  which  it  may  be  transferred  for  trial. 

And  after  conviction,  and  upon  an  appeal: 

1.  If  the  appeal  is  from  a  judgment  imposing  a  fine  only,  on  the  undertaking 
of  bail  that  he  will  pay  the  same,  or  such  part  of  it  as  the  appellate  court  may 
direct,  if  the  judgment  is  affirmed  or  modified,  or  the  appeal  is  dismissed; 

2.  If  judgment  of  imprisonment  has  been  given,  that  he  will  surrender  him- 
self in  execution  of  the  judgment  upon  its  being  affirmed  or  modified,  or  upon 
the  appeal  being  dismissed,  or  that  in  case  the  judgment  be  reversed,  and  that  the 
cause  be  remanded  for  a  new  trial,  that  he  will  appear  in  the  court  to  which 
said  cause  may  be  remanded,  and  submit  himself  to  the  orders  and  process 
thereof.  [Amendment,  approved  February  15,  1876;  Amendments  1875-76, 
116;  took  effect  sixtieth  day  after  passage.] 

Bail  before  oonviction:  Sec.  1271,  note.        Presumption  of  g^lt.— Upon  an  appli- 

Bail  after  conviction  of  felony:  Sec. 
1272,  note. 

Bail  where  Judgment  imposes  fine 
only:  Sec.  1272,  note. 


cation  to  reduce  the  bail  of  defendant  after 
indictment,  guilt  will  be  presumed:  Ex  parte 
Kyan,  44  Cal.  555;  Ez  parte  Duncan,  54 
Cal.  75. 


1274.  When  bail  matter  of  discretion,  notice  of  application  must  be  given  dis- 
trict attorney. 
Sec.  1274.    WTien  the  admission  to  bail  is  a  matter  of  discretion,  the  court 
or  officer  to  whom  the  application  is  made  must  require  reasonable  notice  thereof 
to  be  given  to  the  district  attorney  of  the  county. 
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BAIL  UPON  BEING  HELD  TO   ANSWER   BEFORE  INDICTMENT. 

Sec.  1277.  What  magistrates  may  admit  to  bail. 

Sec.  1278.  Bail,  how  put  in,  and  form  of  the  undertaking. 

Sec.  1279.  Qualifications  of  bail. 

Sec.  1280.  Bail,  how  to  justify. 

Sec.  1281.  On  allowance  of  bail,  defendant  to  be  discharged. 

1277.  What  magistrates  may  admit  to  bail. 

Sec.  1277.  When  the  defendant  has  been  held  to  answer  npon  an  examina- 
tion for  a  public  offense,  the  admission  to  bail  may  be  by  the  magistrate  by 
whom  he  is  so  held,  or  by  any  magistrate  who  has  power  to  issue  th^  writ  of 
habeas  corpus. 

Ball  on  habeas  corpus:    See   sec.   1286.  unless  the  bail  demanded  is  per  se  unreason- 
After  commitment,  and  where  the  bail  of  ably  great,  and  clearly  disproportionate  to 
defendant  has  been  fixed  «by  the  committing  the  offense  charged:  Ex  parte  Duncan,  54 
ma^strate  upon  habeas  corpus,  the  court  or  Cal.  75;  Ex  parte  Ryan,  44  Cal.  555. 
judge  will  not  interfere  to  reduce  the  bail, 

1278.  Bail,  how  put  in,  and  form  of  the  undertaking. 

Sec.  1278.  Bail  is  put  in  by  a  written  undertaking,  executed  by  two  sufficient 
sureties  (with  or  without  the  defendant,  in  the  discretion  of  the  magistrate),  and 
acknowledged  before  the  court  or  magistrate,  in  substantially  the  following 
form: 

An  order  having  been  made  on  the  ' day  of ^  A.  D.  eighteen , 

by  A  B,  a  justice  of  the  peace  of  —■ —  county  (or  as  the  case  may  be),  that 
C  D  be  held  to  answer  upon  a  charge  of  (stating  briefly  the  nature  of  the  of- 
fense), upon  which  he  has  been  admitted  to  bail  in  the  sum  of  • dollars; 

we,  E  F  and  6  H  (stating  their  place  of  residence  and  occupation),  hereby 
undertake  that  the  above-named  C  D  will  appear  and  answer  the  charge  above 
mentioned,  in  whatever  court  it  may  be  prosecuted,  and  will  at  all  times  hold 
himself  amenable  to  the  orders  and  process  of  the  court,  and  if  convicted,  will 
appear  for  judgment  and  render  himself  in  execution  thereof,  or  if  he  fails  to 
perform  either  of  these  conditions,  that  we  will  pay  to  the  people  of  the  state  of 

California  th-e  sum  of dollars  (inserting  the  sum  in  which  the  defendant  is 

admitted  to  bail ). 

tTndertaking.— An    undertaking  for  the  accused  need  not  sign  it:  People  t.  Love,  19 

appearance  of  defendant  in  the   form  pre-  Cal.  676;  see,  also,  People  v.  Smith,  18  Cal. 

scribed    by  the  above    section,  conditioned  498. 

that  defendant  will  appear  and  answer  the  Sureties,  liability  of.— The  responsibility 
charge  in  whatever  court  it  may  be  prose-  of  the  sureties  attaches  the  moment  defend- 
cpted,  applies  to  the  bond  to  be  given  for  ant  is  released,  and  their  liability  is  fixed 
appearance  before  a  magistrate  for  examina-  by  a  breach  of  the  conditions  of  the  under- 
tion:  San  Francisco  v.  Randall,  54  Cal.  408.  taking,  and  when  a  forfeiture  is  declared 
The  undertaking  need  not  state  in  what  and  entered  by  the  proper  court.  The  jus- 
court  the  defendant  shall  appear,  as  the  law  tification  forms  no  part  of  the  contract  of 
provides  in  what  court  h€  shall  be  tried:  the  sureties,  and  in  no  manner  affects  their 
People  v.  Carpenter,  7  Cal.  402.  Bail  is  a  liability:  People  v.  Penniman,  37  Cal.  271. 
recognizance  executed  by  the  sureties;  the  The  recital  in  the  undertaking  of  the  order 
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admitting   defendant    to    bail,    and    of   the  tion  is  postponed  until  the  demurrer  to  the 

amount  of  bail  is  conclusive  upon  the  sure-  complaint  is  argued,  the    bond  cannot    be 

ties:  San  Francisco  v.  Randall,  54  Cal.  408.  forfeited  until  the  demurrer  is  disposed  of. 

The  condition  of  the  bond  is  that  the  de-  or  a  further  order  of  court  is  made:  People 

fcndant  will  hold  himself  amenable  to  the  y.  Morstadt,  101  Cal.  379. 
orders  of  the  court;  and  when  the  examina- 

1279.  Qualifications  of  bail. 

Sec.  1279.     The  qualifications  of  bail  are  as  follows: 

1.  Each  of  them  must  be  a  resident  householder  or  freeholder  within  the 
state;  but  the  court  or  magistrate  may  refuse  to  accept  any  person  as  bail  who 
is  not  a  resident  of  the  county  where  bail  is  offered; 

2.  They  must  each  be  worth  the  amount  specified  in  the  undertaking,  exclu- 
sive of  property  exempt  from  execution;  but  the  court  or  magistrate,  on  taking 
bail,  may  allow  more  than  two  sureties  to  justify  severally  in  amounts  less  than 
that  expressed  in  the  undertakings  if  the  whole  justification  be  equivalent  to 
that  of  sufficient  bail. 

Stats.  1S55,  p.  269,  sec.  1. 

1280.  Bail^  how  to  justify. 

Sec.  1280,  The  bail  must  in  all  cases  justify  by  affidavit  taken  before  the 
magistrate  that  they  each  possess  the  qualifications  provided  in  the  preceding 
section.  The  magistrate  may  further  examine  the  bail  upon  oath  concerning 
their  sufficiency,  in  such  manner  as  he' may  deem  proper. 

Justification  forms  no  part  of  the  con-  fects  their  liability:  People  v.  Penniman,  37 
tract  of  the  sureties,  and  in  no  manner  af-     Cal.  271. 

1281.  On  allowance  of  bail,  defendant  to  be  discharged. 

Sec.  1281.  Upon  the  allowance  of  bail  and  the  execution  of  the  undertaking, 
the  magistrate  must,  if  the  defendant  is  in  custody,  make  and  sign  an  order  for 
his  discharge,  upon  the  delivery  of  which  to  the  proper  officer  the  defendant 
must  be  discharged. 

Surrender  of  defendant    by    sureties:  ant  be  released,  certified  by  the  clerk  to  the 

Sees.  1268,  note,  1300,  note.  prison-keeper,  and  followed  by  defendant's 

Arrest  of  defendant  by  sureties:  Sec.  release,  is  a  sufficient  compliance  with  the 

1301,  note.  section,  and  renders  the  undertaking  obliga- 

Belease  of  defendant.— An  oral  order  of  tory:  San  Francisco  v.  Randall,  54  Cal.  408. 
the  judge  from  the  bench  that  the  defend- 


AETICLE  ni. 

BAIL  UPON   AN   INDICTMENT   BEFORE  CONVICTION. 

Sec.  1284.  When  offense  is  not  capital. 

Sec.  1285.  When  offense  is  capital. 

Sec.  1286.  Bail  on  habeas  corpus. 

Sec.  1287.  Fomi  of  undertaking. 

Sec.  1288.  Provisions  applicable  to  bail  after  indictment. 

Sec.  1289.  Increase  or  reduction  of  bail. 
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1284.  When  offense  is  not  capital. 

Sec.  1284.  When  the  offense  charged  is  not  punishable  with  death,  the 
oflficer  serving  the  bench-warrant  must,  if  required,  take  the  defendant  before 
a  magistrate  in  the  county  in  which  it  is  issued,  or  in  which  he  is  arrested,  for 
the  purpose  of  giving  bail.  [Amendment,  approved  April  9, 1880;  Amendments 
1880,  26  (Ban.  ed.  172);  took  effect  immediately.] 

Bail,  where  taken:  See  sec.  1268,  note,      magistrate  of  any  other  county:  Mansir  v. 
The  defendant  cannot    be    taken  before  a      Superior  Court,  65  Cal.  682. 

1286.  When  offense  is  capital. 

Sec.  1285.     If  the  offense  charged  is  punishable  with  death,  the  officer  arrest- 
ing the  defendant  must  deliver  him  into  custody,  according  to  the  command 
•of  the  bench-warrant.     [Amendment,  approved  April  9,  1880;  Amendments 
1880,  26  (Ban.  ed.'  173);  took  effect  immediately.] 

Kurder,  adxnission  to  bail  after  indictment  for:  See  81  Am.  Dec.  87-89,  note. 

1286.  Bail  on  habeas  corpns. 

Sec.  1286.  When  the  defendant  is  so  delivered  into  custody,  he  must  be  held 
by  the  sheriff,  unless  admitted  to  bail  on  examination  upon  a  writ  of  habeas 
•corpus. 

Offense  not  bailable:  See  sec.  1270.  where  a  man  charged  with  murder  was  ad- 

Bail  on  habeas  corpus:  Sec.  1277,  and      mitted  to  bail  on  habeas  corpus, 
note.    See  £x    parte  Strange,  59    Cal.  416, 

1287.  Form  of  undertaking. 

Sec.  1287.  The  bail  must  be  put  in  by  a  written  undertaking,  executed  by 
two  sufficient  sureties  (with  or  without  the  defendant,  in  the  discretion  of  the 
court  or  magistrate),  and  acknowledged  before  the  court  or  magistrate,  in  sub- 
stantially the  following  form: 

An  indictment  having  been  found  on  the  • day  of ,  A.  D.  eighteen 

J  in  the  county  court  of  the  county  of y  charging  A  B  with  the  crime 

of  — "-^  (designating  it  generally),  and  he  having  been  admitted  to  bail  in  the 

sum  of dollars,  we,  C  D  and  E  F,  of (stating  their  place  of  residence 

and  occupation),  hereby  undertake  that  the  above-named  A  B  will  appear  and 
answer  the  indictment  above  mentioned,  in  whatever  court  it  may  be  prose- 
cuted, and  will  at  all  times  render  himself  amenable  to  the  orders  and  process 
of  the  court,  and  if  convicted,  will,  appear  for  judgment  and  render  himself  in 
execution  thereof;  or,  if  he  fails  to  perform  either  of  these  conditions,  that  we 
will  pay  to  the  people  of  the  state  of  California  the  sum  of dollars  (insert- 
ing the  sum  in  which  the  defendant  is  admitted  to  bail ) 

Undertaking:  Sec.  1278,  note.  of  the  undertaking  is  necessary:  People  v. 

Sureties:  Sec.  1278,  note.  Penniman,  37  Cal.  271. 

Justification:  Sec.  1280,  note.  Action  on  forfeiture:  Sec.  1306. 

Approval.— No  indorsement  of  approval 

1288.  Provisions  applicable  to  bail  after  indictment. 

Sec.  1288.  The  provisions  contained  in  sections  twelve  hundred  and  seventy- 
nine,  twelve  hundred  and  eighty,  and  twelve  hundred  and  eighty -one,  in  rela- 
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tion  to  bail  before  indictment,  appiy  to  bail  after  indictment.     [Amendment, 
approved  March  30,  1874;  Amendments  1873-74,  450;  took  effect  July  1,  1874.] 

1289.  Increase  or  reduction  of  bail. 

Sec.  1289.  After  a  defendant  has  been  admitted  to  bail  npon  an  indictment 
or  information,  the  court  in  which  the  charge  is  pending  may,  upon  good  caupe 
shown,  either  increase  or  reduce  the  amount  of  bail.  If  the  amount  be  in- 
creased, the  court  may  order  the  defendant  to  be  committed  to  actualcustody, 
unless  he  give  bail  in  such  increased  amount.  If  application  be  made  by  the 
defendant  for  a  reduction  of  the  amount,  notice  of  the  application  must  be 
served  upon  the  district  attorney.  [Amendment,  approved  April  9,  1880; 
Amendments  1880,  26  (Ban.  ed.  173);  took  effect  immediately.] 

AETICLE  IV. 

BAIL  ON  APPEAL. 

Sec.  1291.    Who  may  admit  to  bail. 

Sec.  1292.    Qualifications  of  bail  and  how   put  in,  and  condition  of  undertaking. 

1291.  Who  may  admit  to  bail. 

Sec.  1291.  In  the  cases  in  which  defendant  may  be  admitted  to  bail  upon  an 
appeal,  the  order  admitting  him  to  bail  may  be  made  by  any  magistrate  having 
the  power  to  issue  a  writ  of  habeas  corpus,  or  by  the  magistrate  before  whom 
the  trial  was  had.  [Amendment,  approved  February  25,  1878;  Amendments 
1877-78,  122;  took  effect  from  passage,] 

Stats.  1851,  p.  212.  People  v.  Perdue,  48    Cal.  552;    Ex  parte 

Bail  on  appeal:  Sec.  1272,  notes;  Ex  parte     Marks,  49  Cal.  680;  Ex  parte  Smallman,  54 
Voll,  41  Cal.  29r  Ex  parte  Hoge,  48  Cal.  3;      Cal.  35. 

1292.  ttualifications  of  bail  and  how  put  in,  and  condition  of  undertaking. 

Sec.  1292.  The  bail  must  possess  the  qualifications,  and  must  be  put  in,  in 
all  respects,  as  provided  in  article  II  of  this  chapter,  except  that  the  under- 
taking must  be  conditioned  as  prescribed  in  section  twelve  hundred  find  sev- 
enty-three, for  undertakings  of  bail  on  appeal. 

AETICLE  V. 

DEPOSIT  INSTEAD  OF  BAIL. 

Sec.  1295.    Deposit,  when  and  how  made. 

Sec.  1296.    Deposit  after  bail  is  given  and  before  forfeiture. 

Sec.  1297.    Deposit  to  be  applied  to  payment  of  judgment  and  fine. 

1295.  Deposit,  when  and  how  made. 

Sec.  1295.  The  defendant,  at  any  time  after  an  order  admitting  him  to  bail, 
instead  of  giving  bail  may  deposit  with  the  clerk  of  the  court  in  which  he  is 
held  to  answer  the  sum  mentioned  in  the  order,  and  upon  delivering  to  the 
officer  in  whose  custody  he  is  a  certificate  of  the  deposit,  he  must  be  discharged 
from  custody. 

Beturn   of   deposit  before   forfeiture:  Sec.  1302,  post 
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1296.  Deposit  after  bail  is  given  and  before  forfeiture. 

Sec.  1296.  If  the  defendant  has  given  bail,  he  may,  at  any  time  before  the 
forfeiture  of  the  undertaking,  in  like  manner  deposit  the  sum  mentioned  in  the 
recognizance,  and  upon  the  deposit  being  made,  the  bail  is  exonerated; 

1297.  Deposit  to  be  applied  to  payment  of  judgment  and  fine. 

Sec.  1297.  When  money  has  been  deposited,  if  it  remains  on  deposit  at  the 
time  of  a  judgmenffor  the  payment  of  a  fine,  the  county  clerk  must,  under  the 
direction  of  the  court,  apply  the  money  in  satisfaction  thereof,  and  after  satis- 
fying the  fine  and  costs,  must  refund  the  surplus,  if  any,  to  the  defendant. 


ARTICLE  VL 

SURRENDER  OP  THE  DEFENDANT. 

Sec.  1300.    Surrender,  by  whom,  when,  and  how  made. 

Sec.  1301.    By  whom  defendant  may  be  arrested  for  purpose  of  surrender. 

Sec.  1302.    On  surrender,  before  forfeiture,  money  deposited  to  be  refunded. 

1300.  Surrender,  by  whom,  when,  and  how  made. 

Sec.  1300.  At  any  time  hefore  the  forfeiture  of  their  undertaking,  the  bail 
may  surrender  the  defendant  in  their  exoneration,  or  he  may  surrender  himself, 
to  the  officer  to  whose  custody  he  was  committed  at  the  time  of  giving  bail,  in 
the  following  manner: 

1.  A  certified  copy  of  the  undertaking  of  the  bail  must  be  delivered  to  the 
officer,  who  must  detain  the  defendant  in  his  custody  thereon  as  upon  a  com- 
mitment, and  by  a  certificate  in  writing  acknowledge  the  surrender; 

2.  Upon  the  imdertaking  and  the  certificate  of  the  officer,  the  court  in  which 
the  action  or  appeal  is  pending  may,  upon  notice  of  five  days  to  the  district 
attorney  of  the  county,  wijth  a  copy  of  the  undertaking  and  certificate,  order 
that  the  bail  be  exonerated,  and  on  filing  the  order  and  the  papers  used  on  the 
application,  they  are  exonerated  accordingly. 

People  ▼.  McKcynolds,  102  Cal.  308,  312.       Surrender  of  defendant  by  bail:    Sec. 
1268,  note.  4 

1301.  By  whom  defendant  may  be  arrested  for  purpose'  of  surrender. 

Sec.  1301.  For  the  purpose  of  surrendering  the  defendant,  the  bail,  at  any 
time  before  they  are  finally  discharged,  and  at  any  place  within  the  state,  may 
themselves  arrest  him,  or  by  a  written  authority,  indorsed  on  a  certified  copy 
of  the  undertaking,  may  empower  any  person  of  suitable  age  and  discretion 
to  do  so. 

Bail  may  arrest  defendant:  Sec.  1268,  note. 

1302.  On  surrender,  before  forfeiture,  money  deposited  to  be  refunded. 

Sec.  1302.  If  money  has  been  deposited  instead  of  bail,  and  the  defendant, 
at  any  time  before  the  forfeiture  thereof,  surrenders  himself  to  the  officer  to 
whom  the  commitment  was  directed,  in  the  manner  provided  in  the  last  two 
sections,  the  court  must  order  a  return  of  the  deposit  to  the  defendant,  upon 
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producing  the  certificate  of  the  officer  showing  the  surrender,  and  upon  a  notice 
of  five  days  to  the  district  attorney,  with  a  cop;  of  the  certificate. 

J>epo8it  instead  of  bail:  Sec  1206,  ante. 


ARTICLE  Vn. 

FORPfilTtTRB  OF  THB  UNDERTAKING   OF  BAIL,  OB  OF  THB   DBPOSIT   OF  MONBY. 

Sec.  1305.    Forfeiture,  in  what  cases,  and  how  ordered* 

Sec.  1306.    Forfeiture  enforced  by  action. 

Sec.  1307.    Deposit,  when  forfeited,  how  disposed  of. 

1305.  Forfeiture,  in  what  cases,  and  how  ordered. 

Sec.  1305.  If,  without  sufficient  excuse,  the  defendant  neglects  to  appear 
for  arraignment  or  for  trial  or  judgment,  or  upon  any  other  occasion  when  his 
presence  in  court  may  be  lawfully  required,  or  to  surrender  himself  in  execution 
of  the  judgment,  the  court  must  direct  the  fact  to  be  entered  upon  its  minutes, 
and  the  undertaking  of  bail,  or  the  money  deposited  instead  of  bail,  as  the  case 
may  be,  must  thereupon  be  declared  forfeited.  But  if  at  any  time  within 
twenty  days  after  such  entiy  in  the  minutes,  the  defendant  or  his  bail  appear 
and  satisfactorily  excuse  his  neglect,  the  court  may  direct  the  forfeiture  of  the 
undertaking  or  the  deposit  to  be  discharged  upon  such  terms  as  may  be  just. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 

People  ▼.  McReynolds,  102  Cal.  308,  312.  the  power  to  make:  People  ▼.  McReynolds, 

Discharge  of  sureties  by  ordering  pris-  102  Cal.  308.    The  vacation  of  an  order  that 

oner  into  custody.— The    liability    of    the  the  prisoner  be  taken  into  custody  of  sher- 

Burcties  upon  a  bail  bond  for  the  appearance  iff  does  not,  by  operation  of  law,  restore  the 

of  a  defendant  accused  of  crime  ceases  when  prisoner  to  the  custody  of  his  sureties:  Peo- 

the  defendant  is  taken  into  custody  of  the  pie  r.  McReynolds,  102  OaL  308. 
sheriff  under  an  order  which  the  court  has 

1306.  Forfeiture  enforced  by  action. 

Sec.  1306.  If  the  forfeiture  is  not  discharged,  as  provided  in  the  last  section, 
the  district  attorney  may  at  any  time  after  twenty  days  from  the  entry  upon  the 
minutes,  as  provided  in  the  last  section,  proceed  by  action  against  the  bail  upon 
their  undertaking.  [Commissioners'  Amendment,  approved  March  16,  1901; 
took  effect  July  1,  1901.] 

Breach  of  bail  bond.— The  defendant,  in  been  sustained  when  brought  in  the  name 
a  charge  of  misdemeanor,  is  not  required  to  ©f  the  people:  People  v.  8mith,  18  Cal.  498; 
be  personally  present  at  the  trial,  and  there-  People  v.  Love,  19  Cal.  G77;  People  v.  Pen- 
fore  a  failure  to  be  personally  present  when  nimau,  37  Cal.  271.  It  has  been  sustained 
his  case  is  called  is  not  a  breach  of  the  also  when  brought  in  the  name  of  the 
undertaking  of  his  bail:  Ex  parte  Budd,  57  county:  Mendocino  Co.  v.  Lamar,  30  Cal. 
Cal.  349.  The  departure  of  the  defendant  {V2H\  San  Francisco  v.  Randall,  64  Cal.  408. 
I)ecnu8e  of  fear  of  another  charge,  of  which  "We  see  no  objection  to  sustaining  the  ac- 
the  burt^ties  were  ignorant,  is  no  defense:  tion  when  brought  either  in  the  name  of 
People  V.  tStaude,  92  Cal.  ."500.  the  county  or   of  the   people.    The  section 

Action,    in   whose    name   brought.— In  above  referred  to  [1287]  requires  that  the 

jseveral  cases  in  this  state    the  action    has  amount  named  shall  be  payable  to  the  peo- 
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pie  of  the  state  of  California;  when  recor-  thority  to  bring  such  action:  San  Francisco 

€red.  it  is  to  take  certain  named  directions":  v.  Staude,  92  Cal.  560. 

P^ple  V.  De  Pelanconi,  63  Oal.  409,  410.  District  attorney  authorized  to  bring 

Attorney  for  the  city  and  county  has  au-  action:  Pol.  Code,  sec.  4256,  sabd.  3. 

1307.  Deposit,  when  forfeited,  how  disposed  of. 

Sec.  1307.  If,  hj  reason  of  the  neglect  of  the  defendant  to  appear,  money  de- 
posited instead  of  bail  is  forfeited,  and  the  forfeiture  is  not  discharged  or  re- 
mitted, the  clerk  with  whom  it  is  deposited  must,  at  the  end  of  thirty  days,  un- 
less the  court  has  hefore  that  time  discharged  the  forfeiture,  pay  over  the  money 
deposited  to  the  county  treasurer.  [Commissioners'  Amendment,  approved 
March  16,  1901;  took  effect  July  1,  1901.] 


AETICLE  VIII. 

RECOMMITMENT  OF  THE  DEFENDANT,  AFTER  HAVING  GIVEN  BAIL  OR  DEPOSITED 

MONEY    INSTEAD    OF    BAIL. 

Sec.  1310.  Recommitment  of  defendant,  in  what  cases. 

Sec.  1311.  Contents  of  order. 

Sec.  1312.  Defendant  may  be  arrested  in  any  county. 

Sec.  1313.  If  for  failure  to  appear  for  judgment,  defendant  to  be  committed. 

Sec.  1314.  If  for  other  cause,  he  may  be  admitted  to  bail. 

Sec.  1315.  BaU  in  such  case,  by  whom  taken. 

Sec.  131^  Form  of  the  undertaking. 

Sec.  1317.  Bail  must  possess  what  qualifications,  and  how  put  in. 

1310.  Becommitment  of  defendant,  in  what  cases. 

See.  1310.  The  court  to  which  the  committing  magistrate  returns  the  depo- 
sitions, or  in  which  an  indictment,  information,  or  appeal  is  pending,  or  to 
which  a  judgment  on  appeal  is  remitted  to  be  carried  into  effect,  may,  by  an 
order  entered  upon  its  minutes,  direct  the  arrest  of  the  defendant  and  his  com- 
mitment to  the  officer  to  whose  custody  he  was  committed  at  the  time  of  giving 
bail,  and  his  detention  until  legally  discharged,  in  the  following  cases: 

1.  When,  by  reason  of  his  failure  to  appear,  he  has  incurred  a  forfeiture  of 
his  bail,  or  of  money  deposited  instead  thereof; 

2.  When  it  satisfactorily  appears  to  the  court  that  his  bail,  or  either  of  them, 
are  dead  or  insufficient,  or  have  removed  from  the  state; 

3.  Upon  an  indictment  being  found  or  information  filed  in  the  cases  pro- 
vided in  section  nine  hundred  and  eighty-five.  [Amendment,  approved  April  9, 
1880;  Amendments  1880,  27  (Ban.  ed.  173);  took  effect  immediately.] 

1311.  Contents  of  order. 

Sec.  1311.  The  order  for  the  recommitment  of  the  defendant  must  recite 
generally  the  facts  upon  which  it  is  founded,  and  direct  that  the  defendant  be 
arrested  by  any  sheriff,  constable,  marshal,  or  policeman  in  this  state,  and  com- 
mitted to  the  officer  in  whose  custody  he  was  at  the  time  he  was  admitted  to 
bail  to  be  detained  until  legally  discharged. 
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1312.  Defendant  may  be  arrested  in  any  county. 

Sec.  1312.  The  defendant  may  be  arrested  pnTsuant  to  the  order,  upon  a 
certified  copy  thereof,  in  any  county,  in  the  same  manner  as  upon  a  warrant  of. 
arrest,  except  that  when  arrested  in  another  county  the  order  need  not  be 
indorsed  by  a  magistrate  of  that  county. 

1313.  If  for  failure  to  appear  for  judgment,  defendant  to  be  committed. 

Sec.  1313.  If  the  order  recites,  as  the  ground  upon  which  it  is  made,  the 
failure  of  the  defendant  to  appear  for  judgment  upon  conviction,  the  defendant 
must  be  committed  according  to  the  requirement  of  the  order.  • 

1314.  If  for  otiher  cause,  he  may  be  admitted  to  bail. 

Sec.  1314.  If  the  order  be  made  for  any  other  cause,  and  the  offense  is  bail- 
able, the  court  may  fix  the  amount  of  bail,  and  may  cause  a  direction  to  bo 
inserted  in  the  order  that  the  defendant  be  admitted  to  bail  in  the  sum  fixed, 
which  must  be  specified  in  the  order. 

1315.  Bail  in  such  case,  by  whom  taken. 

Sec.  1315.  When  the  defendant  is  admitted  to  bail,  the  bail  may  be  taken 
by  any  magistrate  in  the  county,  having  authority  in  a  similar  case  to  admit  to 
bail,  upon  the  holding  of  the  defendant  to  answer  before  an  indictment,  or  by 
any  other  magistrate  designated  by  the  court. 

1316.  Form  of  the  undertaking. 

Sec.  1316.  When  bail  is  taken  upon  the  recommitment  of  the  defendant,  the 
undertaking  must  be  in  substantially  the  following  form: 

An  order  having  been  made  on  the day  of  • ,  A.  D.  eighteen y  by 

the  court  (naming  it),  that  A  B  be  admitted  to  bail  in  the  sum  of dollars, 

in  an  action  pending  in  that  court  against  him  in  behalf  of  the  people  of  the 
state  of  California.,  upon  an  (information,  presentment,  indictment,  or  appeal, 
as  the  case  may  be),  we,  C  D  and  E  F,  of  (stating  their  places  of  residence  and 
occupation),  hereby  undertake  that  the  above-named  A  B  will  appear  in  that 
or  any  other  court  in  which  his  appearance  may  be  lawfully  required  upon  that 
(information,  presentment,  indictment,  or  appeal,  as  the  case  may  be),  and  will 
at  all  times  render  himself  amenable  to  its  orders  and  process,  and  appear  for. 
judgment  and  surrender  himself  in  execution  thereof;  or  if  he  fails  to  perform 
either  of  these  conditions,  that  we  will  pay  to  the  people  of  the  state  of  Califor- 
nia the  sum  of dollars  (insert  the  sum  in  which  the  defendant  is  admitted 

to  bail). 

Undertaking:  Sec.  1278,  note. 

1317.  Bail  must  possess  what  qualifications,  and  how  put  in. 

Sec.  1317.  The  bail  must  possess  the  qualifications,  and  must  be  put  in,  in 
all  respects,  in  the  manner  prescribed  in  article  II  of  this  chapter. 

Sureties:  Sec.  1278,  note.  Qualifications  of  bail:  Sec.  1279. 
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CHAPTEE  II. 

WHO  MAY  BE  WITNESSES  IN  CRIMINAL  ACTIONS. 

Sec.  1321.    Who  are  competent  witnesses. 

Sec.  1322.    Husband  and  wife,  when  not  competent  witnesses. 

Sec.  1323.    Defendant  as  witness,  neglect   or  refusal  not  to  prejudice. 

1321.  Who  are  competent  witnesses. 

Se€.  1321.  The  rules  for  determining  the  competency  of  witnesses  in  civil 
actions  are  applicable  also  to  criminal  actions  and  proceedings,  except  as  other- 
wise provided  in  this  code. 


Examination  of  witnesses.— Code  Qt. 
Proc,  sec.  2044.  It  is  in  the  discretion  of 
the  court  to  confine  the  cross-examination 
of  a  witness  within  reasonable  limits,  and 
when  protracted  to  an  unreasonable  extent, 
the  court  maj  prohibit  its  continuance:  Reed 
T.  Clark,  47  Cal.  194.  And  it  is  no  abuse 
of  discretion  for  the  court  to  refuse  to  per- 
mit a  witness  in  re-examination  to  be  fur- 
ther questioned  on  a  point  concerning  which 
he  bad  already  fully  testified:  Brumagim  v. 
Brafishaw,  39  Cal.  24.  The  general  rules 
are  that  a  witness  cannot  be  cross-examined 
except  as  to  facts  and  circumstances  con- 
nected with  matters  testified  to  by  him 
on  his  direct  examination,  and  that  a  party 
who  has  not  yet  opened  his  case  cannot  do 
so  by  a  cross-examination  of  his  adversary's 
witness:  Thornton  ▼.  Hook,  36  Ckl.  223; 
People  V.  Miller.  33  Cal.  99;  Aitken  v.  Men- 
denhall,  25  Cal.  212;  see  People  ▼.  Parton, 
40  Cal.  632.  The  matter  of  permitting  a 
party  to  recall  a  witness  for  further  cross- 
examination  rests  greatly  in  the  discretion 
of  the  court:  People  v.  Keith,  50  Cal.  137. 
If  a  question  put  to  a  witness  is  collateral 
or  irreleyant,  his  answer  cannot  be  contra- 
dicted by  the  party  who  asked  the  question, 
T)ut  is  conclusive  against  him:  People  v.  Mc- 
KeUer,  53  Cal.  66;  People  v.  Bell,  53  Cal. 
119.  Wliere  the  prosecution  proves  declara- 
tions and  conversations  of  defendant,  he  has 
the  right,  on  cross-examination,  to  question 
the  witness  as  to  all  he  said  at  the  time, 
and  has  also  the  right  to  call  other  witnesses 
to  prove  all  that  was  said  or  occurred  at 
the  time:  People  v.  Strong.  30  Cal.  151.  It 
is  relevant  to  inquire  of  a  witness  on  cross- 
examination  whether  he  has  not  on  a  for- 
mer occasion  given  a  different  account  of 
the  matter:  People  ▼.  Robles,  29  Cal.  421. 
See  Code  Civ.  Proc,  sec.  2052;  see,  gener- 
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ally,  Chamberlin  ▼.  Vance,  51  Cal.  75;  Har- 
per V.  Lamping,  33  Cal.  641;  Steinburg  v. 
Meany,  53  Cal.  425;  Jackson  v.  Feather 
River  Water  Co.,  14  Cal.  18;  Jones  v.  Love, 
9  Cal.  08.  A  witness  on  cross-examination 
may  be  asked  if  he  has  not  been  convicted 
of  a  felony,  and  the  party  asking  the  ques- 
tion may  also  introduce  the  record  of  his 
conviction:  People  ▼.  Chi£  Mook  Sow,  51 
Cal.  597.  A  witness  may  be  interrogated 
as  to  any  circumstance  which  tends  to  im- 
peach his  credibility,  by  showing  that  he  is 
biased  against  the  party  conducting  the 
cross-examination,  or  that  he  has  an  inter- 
est in  the  result  adverse  to  such  party:  Peo- 
ple v.  Benson.  52  Cal.  380. 

Impeachment  of  witness. — A  witness 
called  to  impeach  another  n^ay  answer  that 
he  would  not  believe  such  other  on  oath: 
Stevens  ▼.  Irwin,  12  Cal.  306.  But  it  is 
not  essential  that  such  answer  should  be 
obtained:  People  ▼.  Tyler,  35  Cal.  553.  Be- 
lief or  personal  knowledge  cannot  be  sub- 
stituted for  general  reputation  for  the  pur- 
pose of  impeaching  a  witness:  People  v. 
Methvin,  53  Cal.  68.  It  is  not  an  abuse  of 
discretion  for  the  court  to  limit  one  side  to 
eight  witnesses  called  to  impeach  a  witness 
for  the  other  side:  People  v.  Murray,  41 
Cal.  66.  Evidence  of  bad  character  for 
chastity  Is  not  admissible  for  the  purpose 
of  impeaching  a  witness:  People  v.  Yslas, 
27  Cal.  630.  Where  a  witness  is  sought  to 
be  impeached  by  proof  of  contradictory 
statements  alleged  to  have  been  made  by 
him,  the  time  and  place  and  precise  matter 
of  the  contradictory  statements  must  be 
brought  to  the  knowledge  of  the  witness  on 
cross-examination:  Baker  v.  Joseph,  16  Cal. 
173;  People  v.  Garnett,  29  Cal.  622;  People 
V.  Devine,  44  Cal.  452.  And  this  rule  ap- 
plies to  letters  written  by  the  witness:  Leon- 
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ard  T.  Kingsley,  50  Cal.  028;  see  People  ▼. 
Doyell,  48  Cal.  85.  If  one  side  introduces 
evidence  tending  to  show  that  a  witness 
was  suborned,  the  other  side  may  introduce 
testimony  to  show  the  good  character  of  the 
witness:  People  v.  Ah  Fat,  48  Cal.  01.  If 
a  question  is  put  to  a  witness  which  is  col- 
lateral or  irrelevant,  his  answer  cannot  be 
contradicted  by  the  party  who  asked  the 
question,  but  is  conclusive  against  him:  Peo- 
ple V.  Bell,  53  Cal.  119;  sec.  1102,  note; 
Code  Civ.  Proc,  sec.  2051,  and  notes. 

Impeachment  of  witnesses,  practice 
upon:  See  73  Am.  Dec.  702-777,  note. 

Impeachment  of  witness  by  party  calling 
him:  See  00  Am.  Dec.  749-752,  note.  When 
and  by  whom  witness  may  be  impeached: 
See  15  Am.  Dec.  90-100,  note;  17  Am.  Dec. 
70,  77,  note. 

Memory  of  witness.— A  bookkeeper 
called  as  a  witness  has  a  right  to  refer  to 
the  books  kept  by  him  to  refresh  his  mem- 
ory: Treadwell  v.  Wells,  4  Cal.  200.  A  wit- 
ness may,  while  on  the  stand,  refresh  his 
memory  by  a  reference  to  a  written  memo- 
randum made  by  him  at  the  time  or  soon 
after  the  occurrence  which  he  is  relating: 
People  V.  Cotta,  49  Cal.  106.  Use  of  memo- 
randa to  refresh  memory:  See  98  Am.  Dec. 
019-023,  note.  Use  of  memoranda  while 
testifying:  See  35  Am.  Rep.  50,  57,  note. 

Opinions  of  witnesses:  See  Code  Civ. 
Proc,  sec.  1870.  The  opinions  of  witnesses 
are  generally  admissible  only  when  they  re- 
late to  matters  of  science  or  art,  or  to  skill 
in  some  particular  profession  or  business: 
Hastings  v.  Steamer  Uncle  Sam,  10  Cal.  341. 
But  a  witness,  though  not  an  expert,  who 
details  a  conversation  had  between  himself 
and  another,  may  also,  in  connection  there- 
with, state  his  opinion,  impression,  or  belief 
as  to  the  state  of  mind  of  such  person,  as 
these  seemed  to  the  witness  at  the  time  of 
the  conversation:  People  v.  Sanford,  43  Cal. 
29.  There  is  no  rule  of  law  fixing  the  pre- 
cise amount  of  experience  or  degree  of  skill 
necessary  to  constitute  an  expert.  All  that 
is  open  to  inquiry  and  proof  at  the  trial. 
The  judge  must,  in  the  first  instance,  pass 
upon  the  admissibility  of  the  witness;  and 
then,  if  admitted,  the  jury  judge  of  the 
weight  and  credit  to  be  given  to  the  testi- 
niony.  The  question  is  mainly  one  of  fact, 
and  it  is  only  when  there  appears  some  er- 
ror in  law  in  determining  the  question  of 


admissibility,  or  when  there  is  no  competent 
evidence  to  prove  proper  qualification  of  the 
witness,  that  the  decision  of  the  presiding 
judge  Is  reversed  on  exceptions:  Common- 
wealth Y.  Williams,  105  Mass.  08.  A 
physician  testifying  as  an  expert  may  give 
an  opinion  founded  upon  his  reading  and 
study  alone:  Taylor  v.  Railway,  48  N.  H. 
304:  State  v.  Wood,  53  N.  H.  483.  On  a 
trial  for  forgery  committed  by  altering  a 
check,  by  extracting  writing  therefrom  and 
writing  new  words  or  figures  in  place  there- 
of, a  witness  who  is  not  called  as  a  scien- 
tific expert  may  testify  as  to  the  chemical 
effect  a  powder,  found  in  the  possession  of 
the  defendants,  bad  on  writing  in  a  check 
similar  to  that  by  the  alteration  of  which 
the  forgery  was  committed;  and  the  check 
upon  which  the  effect  testified  to  by  the  wit- 
ness was  produced  may  be  exhibited  to  the 
jury:  People  v.  Brotherton,  47  Cal.  388. 

Opinions  of  experts,  when  admissible: 
See  53  Am.  Hep.  307-309,  note.  Opinions  of 
nonexperts,  when  admissible:  See  8  Am. 
Kep.  184-195,  note;  19  Am.  Rep.  410-412. 
note. 

Privileges  of  witness.— Where  the  an- 
swer of  a  witness  would  subject  him  to 
criminal  punishment,  he  is  not  privileged 
from  answering  on  the  ground  that  hi.«  an- 
swer would  disgrace  him,  but  solely  on  the 
ground  that  he  is  not  compelled  to  criminate 
himself:  Ex  parte  Rowe,  7  Cal.  184.  A 
party  to  an  action  who  becomes  a  witness 
in  his  own  behalf  has  the  same,  and  no 
greater,  privileges  than  any  other  witnosa. 
He  may  refuse  to  answer  a  question  when 
the  answer  would  tend  to  degrade  his  char- 
acter: People  V.  Reiuhart,  39  Cal.  449.  Tho 
privilege  not  to  answer  is  personal  to  tho 
witnesfe,  and  is  not  in  any  sense  the  privi- 
lege of  the  party  calling  him:  Clark  v. 
Reese,  35  Cal.  89.  He  must  assert  his  privi- 
lege at  the  proper  time,  and  it  is  not  tho 
duty  of  the  court,  independently  of  any  ol>- 
jection  on  the  part  of  the  witness,  to  inform 
him  that  he  is  not  obliged  to  criminate  him- 
self: People  V.  Hackley.  24  N.  Y.  83;  Com- 
monwealth V.  Shaw,  4  Cush.  504;  50  An\. 
Dec.  813.  If  he  discloses  a  part  of  the  trans- 
action with  which  he  was  criminally  con- 
cerned, without  claiming  his  privilege,  he 
must  disclose  the  whole.  He  cannot,  after 
voluntarily  testifying  in  chief,  decline  to  Ije 
croHs-examiued,  on  the  ground  that  his  an- 
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8wers  may  criminate  or  disgrace  him:  Peo- 
ple V.  Freshour,  55  Cal.  375;  Norfolk  v. 
Gaylord,  28  Conn.  309;  People  v.  Carroll,  3 
Park.  C.  C.  73;  Commonwealth  v.  Price,  10 
Gray,  472;  71  Am.  Dec.  668.  A  defendant 
who  offers  himself  as  a  witness  waives  his 
rif^ht  to  refuse  to  furnish  evidence  against 
himself,  and  is  subject  to  an  examination 
on  all  facts  material  to  the  issue:  Common- 
wealth V.  Mullen,  d7  Mass.  545.  Where  a 
statute  provides  that  a  witness  shall  be 
compelled  to  testify  in  certain  cases,  not- 
withstanding his  testimony  may  tend  to 
criminate  himself,  but  that  such  testimony 
shall  not  afterward  be  used  against  him,  he 
may  be  compelled  to  so  testify,  notwith- 
standing the  constitutional  provision  that 
no  person  shall  be  compelled  to  be  a  wit- 
ness against  himself.  The  fact  that  detail- 
ing a  precise  account  of  the  circumstances 
of  a  given  crime  would  afford  the  prosecutor 
some  facilities  for  fastening  the  guilt  upon 
the  actual  offender  makes  no  difference: 
People  V.  Hackley,  24  N.  Y.  83.  "The  pos- 
session of  the  circumstances  might  point  out 
to  him  [the  prosecutor]  sources  of  evidence 
which  he  would  otherwise  be  ignorant  of, 
and  in  this  way  the  witness  might  be  preju- 
diced. But  neither  the  law  nor  the  consti- 
tution is  so  sedulous  to  screen  the  guilty  as 
the  argument  supposes.  If  a  man  cannot 
give  evidence  upon  the  trial  of  another  per- 
son  without  disclosing  circumstances  which 
will  make  his  own  guilt  apparent,  or  at 
least  capable  of  proof,  though  his  account  of 
the  transactions  should  never  be  used  as 
evidence,  it  is  the  misfortune  of  his  condi- 
tion, and  not  any  want  of  humanity  in  the 
law.  If  a  witness  objects  to  a  question,  on 
the  ground  that  an  answer  would  criminate 
himself,  he  must  allege  in  substance  that 
hi^  answer,  if  repeated  as  his  admission  on 
his  own  trial,  would  tend  to  prove  him 
guilty  of  a  criminal  offense.  If  the  case  is 
so  situated  that  a  repetition  of  it  on  a 
prosecution  against  him  is  impossible,  as 
where  it  is  forbidden  by  positive  statute,  I 
have  seen  no  authority  which  holds  or  in- 
timates that  the  witness  is  privileged.  It  is 
not  within  any  reasonable  construction  of 
.the  language  of  the  constitutional  provision. 
The  term  'criminal  case*  used  in  the  clause 
must  be  allowed  some  meaning,  and  none 
can  be  conceived  other  than  a  prosecution 
for  a  criminal   offense.    But   it   must  be  a 


prosecution  against  him,  for  what  is  for- 
bidden is  that  he  should  be  compelled  to  be 
a  witness  against  himself.  Now,  if  he  be 
prosecuted  criminally  touching  the  matter 
about  which  he  has  testified  upon  the  trial 
of  another  person,  the  statute  makes  it  im- 
possible that  his  testimony  given  on  that 
occasion  should  be  used  by  the  prosecution 
on  the  trial.  It  cannot,  therefore,  be  said 
that  in  such  criminal  case  he  has  been 
made  a  witness  against  himself  by  force  of 
any  compulsion  used  toward  him  to  procure, 
in  the  other  case,  testimony  which  cannot 
possibly  be  used  in  the  criminal  case  against 
him":  Per  Denio,  J.,  in  People  v.  Hackley, 
24  N.  y.  83. 

Privileges  of  witnesses:  See  21  Am.  Dec. 
55-62,  note.  Privilege  of  witness  from  ser- 
vice of  civil  process:  See  38  Am.  Rep.  717- 
722,  note. 

Witnesses.— The  sections  of  the  Code 
of  Civil  Procedure,  and  the  notes  thereto, 
relative  to  the  competency  of  witnesses,  are 
as  follows: 

1878.  Witnesses  defined. 

Sec.  1878.  A  witness  is  a  person  whose 
declaration  under  oath  is  received ,  as  evi- 
dence for  any  purpose,  whether  such  dec- 
laration be  made  on  oral  examination,  or 
by  a  deposition  or  affidavit 

1879.  All  persons  capable  of  perception  and 
communication  may  he  tcitnesses. 

Sec.  1879.  All  persons,  without  exception, 
otherwise  than  is  specified  in  the  next  two 
sections,  who,  having  organs  of  sense,  can 
perceive,  and,  perceiving,  can  make  known 
their  perceptions  to  others,  may  be  wit- 
nesses. Therefore,  neither  parties  nor  other 
persons  who  have  an  interest  in  the  event 
of  an  action  or  proceeding  are  excluded;  nor 
those  who  have  been  convicted  of  crime; 
nor  persons  on  account  of  their  opinions  on 
matters  of  religious  belief;  although  in 
every  case  the  credibility  of  the  witness  may 
bo  drawn  in  question,  as  provided  in  section 
eighteen  hundred  and  forty-seven. 

Competency.— It  was  held  that  a  for- 
eigner was  not  disqualified  by  the  mere 
fact  that  he  did  not,  when  first  produced, 
undorstand  the  meaning  of  the  word  "ob- 
ligation,*' as  applied  to  an  oath.  The  section 
follows  the  fourth  section  of  the  first  article 
of  the  constitution,  as  to  matters  of  religious 
belief:  Fuller  v.  Fuller,  17  Cal.  612.  No 
witness  can  be  excluded  in  any  case  on  ac- 
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-count  of  nationality  or  color:  People  v.  Ma- 
•guire,.45  Cal.  57.    An    attorney    of   record 
■who  is  a  witness  in  a  cause  may  snm  It 
•up  before    the    court  or  jury:  Branson  v. 
Caruthers,  49  Cal.  382.    But  see  the  rules 
of  the  courts  as  to  asking  leave  to  do  this. 
One  who  has  been  convicted  of  felony  may 
testify:  People  v.  McLane,  CO  Cal.  412.  That 
persons  having  an  interest  in  the  event  of 
the  action  are  competent  witnesses,  see  War- 
ren v.  McGill,  103  Cal.  153. 
1880.    Persons  icho  cannot  testify. 

Sec.  1880.  The  following  persons  cannot 
be  witnesses: 

.  1.  Those  who  are  of  unsound  mind  at  the 
time  of  their  production  for  examination; 
•  2.  Children  under  ten  years  of  age,  who 
appear  incapable  of  receiving  just  impres- 
sions of  the  facts  respecting  which  they  are 
examined,  or  of  relating  them  truly; 

3.  L'pon  the  trial  of  an  action  or  the  hear- 
ing upon  the  merits  of  a  special  proceeding, 
a  party  or  a  person  interested  in  the  event, 
or  a  person  from,  through,  or  under  whom 
such  party  or  interested  person  derives  his 
interest  or  title,  by  assignment  or  otherwise, 
or  the  husband  or  wife  of  any  such  party 
of  person,  must  not  be  examined  as  a  wit- 
ness, in  his  own  behalf  or  interest,  or  in 
behalf  of  the  party  succeeding  to  his  title 
or  iiiterost,  or  in  behalf  of  his  or  her  hus- 
band or  wife,  against  the  executor,  admin- 
istrator, or  survivor  of  a  deceased  person, 
or  the  guardian  of  an  incompetent  person, 
or  a  person  deriving  his  title  or  interest 
from,  through,  or  under  a  deceased  or  in- 
competent person  by  assignment  or  other- 
wise, as  to  any  matter  of  fact  occurring 
during  the  lifetime  of  such  deceased  person, 
or  occurring  while  such  incompetent  person 
was  competent; 

4.  In  a  case  where  the  legitimacy  of  a 
child  born  in  lawful  wedlock  is  in  issue, 
neither  the  husband  nor  the  wife  can,  dur- 
ing the  marriage  or  afterward,  be  exam- 
ined or  testify  as  to  any  fact  or  circum- 
stance tending  to  show  the  illegitimacy  of 
such  child.  [Commissioners'  Amendment, 
approved  March  8,  1901;  took  effect  July  1, 
1901.] 

Subd.  1.  Insane  person  as  witness:  See 
28  Am.  St.  Rep.  942-944,  note. 

Subd.  2.  Children.— There  is  no  precise 
age  within  which  children  are  excluded.  It 
is  essential  that  they  should  possess  suffi- 


cient intelligence  to  receive  just  impressions 
of  the  facts  respecting  which  they  are  ex- 
amined, sufficient  capacity  to  relate  them 
correctly,  and  sufficient  instruction  to  ap- 
preciate the  nature  and  obligation  of  an 
oath.  It  is  for  the  court  to  decide  the  ques- 
tion of  their  competency,  when  they  are 
offered  as  witnesses:  Sec.  2102.  If  over 
fourteen  years  of  age,  the  presumption  is 
that  they  possess  the  requisite,  knowledge 
and  understanding;  but  if  under  that  age, 
the  presumption  is  otherwise,  and  it  must 
be  removed  upon  their  examination  by  the 
court,  or  under  its  direction,  in  Its  presence 
and  in  the  presence  of  the  parties,  before 
they  can  be  sworn:  People  v.  Bemal,  10 
Cal.  67;  Commonwealth  v.  Hutchinson,  10 
Mass.  225;  Jackson  v.  Gridley,  18  Johns. 
101:  Den  v.  Van  Cleve,  6  N.  J.  L.  580;  Rex 
V.  Williams,  7  Car.  &  P.  820;  1  East  P.  C. 
442. 

A  deaf  and  dumb  child  nine  years  of  age, 
who  has  no  idea  of  the  sanctity  of  an  oath, 
and  who  cannot  be  made  to  understand 
questions  asked,  cannot  be  a  witness:  Ter- 
ritory V.  Duran,  3  N.  Mex.  134  (189).  That 
the  determination  of  the  Judge  upon  exam- 
ination of  the  child  is  conclusive  as  to  his 
competency,  and  that  the  discrepancy  of 
his  testimony  from  that  of  other  witnesses 
is  not  prima  facie  evidence  of  his  incompe- 
tency, see  People  v.  Craig,  111  Cal.  460. 

Subd.  3.  Parties  to  an  action  against 
executor. — This  applies  not  only  to  parties 
who  have  an  interest  adverse  to  the  estate, 
but  to  all  nominal  parties  to  the  action: 
Blood  V.  Fairbanks,  50  Cal.  420.  But  not 
to  a  party  claiming  a  family  allowance: 
Estate  of  McCausland,  52  Cal.  568. 

The  production  of  a  note  by  the  adminis- 
trator of  the  deceased  payee,  with  indorse- 
ments of  payment  thereon,  is  not  making 
the  decedent  a  witness:  Locke  v.  Klunker, 
123  Cal.  231.  In  an  action  upon  an  account 
with  a  deceased  person,  inquiries  may  be 
made  of  the  plaintiff  as  to  payment  since 
the  death  of  the  decedent,  and  the  books 
of  the  deceased  may  be  looked  to  for  evi- 
dence of  nonpayment  during  his  life:  Cow- 
dery  v.  McChesney,  124  Cal.  363. 

This  subdivision  does  not  prohibit  a  per- 
son against  whom  an  action  is  prosecuted 
by  an  executor,  on  a  claim  in  favor  of  an 
estate,  from  being  a  witness  in  his  own  be- 
half: Sedgwick  v.  Sedgwick,  52  Cal.  33C: 


488 


Chap.  II.]        Who  Mat  be  Witnesses  ix  Criminal  Actions. 


§1321 


McGregor  v.  Donelly,  67  Cal.  149.  Nor  is 
it  to  be  construed  to  prevent  an  executor  or 
administrator  from  calling  a  party  to  the 
action  to  testify  on  behalf  of  the  estate: 
Chase  v.  Evoy,  51  Cal.  618.  One  seeking  to 
charge  the  deceased  as  a  trustee  may  tes- 
tify: See  ^feyers  v.  Reinstein,  67  Cal.  89, 
where  this  section  is  considered.  In  an  ac- 
tion  by  a  husband  against  the  personal  rep- 
resentative of  the  deceased  debtor  to  re- 
cover the  wife's  earnings,  the  wife  is  a 
competent  witness  for  her  husband,  since 
the  wife's  earnings  are  community  property: 
Moseley  v.  Hency,  G6  Cal.  478.  Action  to 
enforce  resulting  trust  against  the  personal 
representatives  of  a  deceased  trustee  is  not 
founded  upon  a  claim  or  demand  against  the 
estate  of  the  deceased,  within  the  meaning 
.of  this  section.  In  such  an  action  the  origi- 
nal cestui  ciue  trust  may  testify  to  facts 
occurring  prior  to  the  death  of  the  trustee: 
Myers  v.  Reinstein,  67  Cal.  89.  Action  to 
enforce  mechanic's  lien  is  in  the  nature  of 
a  proceeding  in  rem,  in  which  no  personal 
judgment  can  be  recovered  against  the  es- 
tate of  the  deceased  owner  payable  in  due 
course  of  administration,  and  the  lien  is  not 
a  "claim"  against  the  estate  within  the 
meaning  of  this  section:  Booth  v.  Pendola, 
88  Cal.  36.  That  testimony  of  conversations 
with  deceased  person,  when  admissible,  -is 
nevertheless  very  weak  evidence,  if  unsup- 
ported, see  Mattingly  v.  Pennie,  105  Cal. 
614,  523;  45  Am.  St.  Rep.  87.  An  action 
by  an  indorsee  of  a  firm,  one  of  the  mem- 
bers of  which  is  deceased,  and  who  was  also 
a  payee  and  indorser  of  the  note,  against 
a  copayee  and  coindorser  of  the  note,  upon 
his  liability  as  indorser,  is  not  within  this 
section,  and  the  defendant  is  a  competent 
witness  to  testify  to  facts  occurring  before 
the  death  of  the  decedent:  McPherSon  v. 
Weston,  85  Cal.  90.  When  a  plaintiff  prose- 
cutes a  joint  action  for  the  value  of  ser- 
vices rendered  by  his  assignor  upon  a  de- 
mand against  the  representatives  of  a  de- 
cedent and  a  codefendant,  the  plaintiff's  as- 
signor,  though  not  a  competent  witness 
against  such  representatives  to  prove  his 
employment  by  the  decedent,  is  competent 
to  testify  against  the  codefendant  against 
whom  a  several  judgment  might  be  ren- 
dered: Shain  v.  Forbes,  82  Cal.  577.  This 
section  does  not  prevent  the  plaintiff  in 
such    an  action    from  testifying  aS|^to  the 


correctness  of  books  of  account  which  had 
beon  wholly  kept  by  him,  preparatory  to 
their  introduction  in  evidence;  and  the  in- 
troduction of  such  books  in  evidence,  upon 
the  testimony  of  a  third  person  who  had  no 
personal  knowledge  as  to  their  correctness, 
is  error:  Roche  v.  Ware,  71  Cal.  375.  The 
incompetency  is  only  limited  and  partial, 
and  the  parties  may  testify  as  to  any  facts 
occurring  subsequent  to  the  death  of  the  de- 
ceased: Fox  V.  Tay,  89  Cal.  339;  23  Am.  St. 
Rep.  474.  An  action  by  a  widow  to  quiet 
her  title  to  laud  conveyed  to  her  by  her  hus- 
band during  his  lifetime  is  not  within  this 
section:  Poulson  v.  Stanley,  122  Cal.  655; 
68  Am.  St.  Rep.  73. 

In  the  following  cases  witnesses  have 
been  held  incompetent:  A  witness  who  ac- 
knowledges that  he  has  an  interest  in  a 
claim  in  suit  against  the  estate  of  a  de- 
cedent, to  the  extent  of  a  certain  commis- 
sion expected  for  his  services  as  an  agent  of 
plaintiff,  and  who  has  acknowledged  in 
writing  that  he  is  jointly  interested  with 
plaintiff  in  the  contract  sued  upon:  Uhlhorn 
V.  Goodman,  84  Cal.  185.  Where,  by  agree- 
ment, the  assignee  is  to  pay  the  fees  of  the 
assignor's  attorney,  the  attorney,  in  an  ac- 
tion against  the  assignee's  *  administrator, 
cannot  testify  against  the  administratrix  of 
the  deceased  assignor  to  an  agreement  made 
between  the  assignor,  the  assignee,  and  the 
plaintiff,  to  the  effect  that  the  plaintiff 
should  continue  to  prosecute  the  suit  upon 
the  assigned  note  as  attorney  for  the  as- 
signor, and  be  paid  a  reasonable  fee  out  of 
the  proceeds  of  the  judgment,  if  collected, 
nor  can  he  testify  to  any  matters  of  fact 
occurring  before  the  death  of  the  assignor: 
Tyler  v.  Mayre.  95  Cal.  160.  In  an  action 
against  two  joint  obligors,  one  of  whom  has 
died  after  suit  brought,  and  whose  adminis- 
trator has  been  substituted  in  his  place,  and 
has  answered,  denying  the  obligation,  neither 
the     plaintiff    nor    the    surviving     obligor, 

against  whom  judgment  by  default  has 
been  rendered,  is  competent  as  a  witness, 
upon  the  trial  of  the  issues  raised  by  the 
administrator,  to  prove  the  obligation,  or  to 
testify  to  any  facts  which  occurred  prior  to 
the  death  of  the  deceased  obligor:  Moore  v. 
Schofield,  96  Cal.  486. 

1881.  Persons  in  certain  relations  to  parties 
prohihited. 
Sec.  1881,    There  are  particular  relations 
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[Part  II,  Title  X, 


in  which  it  is  the  policy  of  the  law  to  en- 
courage confidence  and  to  preserve  it  invio- 
late; therefore,  a  person  cannot  be  examined 
as  a  witness  in  the  following  cases: 

1.  A  husband  cannot  be  examined  for  or 
against  his  wife  without  her  consent;  nor 
a  wife  for  or  against  her  husband  without 
his  consent;  nor  can  either,  during  the  mar- 
riage or  afterward,  be,  without  the  consent 
of  the  other,  examined  as  to  any  communi- 
cation made  by  one  to  the  other  during  the 
marriage;  but  this  provision  does  not  apply 
to  a  civil  action  or  proceeding  by  one 
against  the  other,  nor  to  a  criminal  action 
or  proceeding  for  a  crime  committed  by  one 
against  the  other; 

2.  An  attorney  cannot,  without  the  con- 
sent of  his  client,  be  examined  as  to  any 
communication  made  by  the  client  to  him, 
or  his  advice  given  thereon  in  the  course  of 
professional  employment;  nor  can  an  at- 
torney's secretary,  stenographer,  or  clerk  be 
examined,  without  the  consent  of  his  em- 
ployer, concerning  any  fact  the  knowledge 
of  which  has  been  acquired  in  such  capac- 
ity; but  no  communication  is  privileged  un- 
der this  subdivision  when  the  same  was 
made  with  the  intention  that  it  should  be 
communicated'  to  any  person  having  an  in- 
terest adverse  to  the  client,  or  when  the 
same  was  made  in  furtherance  of  a  crime 
or  fraud  then  being  perpetrated  or  in  con- 
templation; 

3.  A  clergyman  or  priest  cannot,  without 
the  consent  of  the  person  making  the  confes- 
sion, be  examined  as  to  any  confession 
made  to  him  in  his  professional  character  in 
the  course  of  discipline  enjoined  by  the 
church  to  which  he  belongs;  nor  as  to  any 
information  obtained  by  him  from  a  person 
about  to  make  such  confession,  and  re- 
ceived in  the  course  of  preparation  for  such 
confession; 

4.  A  physician  or  surgeon,  or  the  as- 
sistant of  either  of  them,  cannot,  without 
the  consent  of  the  patient,  be  examined  in 
a  civil  action  as  to  any  information  ac- 
quired in  attending  the  patient,  which  was 
necessary  to  enable  the  physician  or  surgeon 
to  prescribe  or  act  for  the  patient;  but  this 
subdivision  does  not  apply  in  an  action  be- 
tween a  physician  or  surgeon  and  his  pa- 
tient in  which  the  treatment  of  the  patient 
by  the  physician  or  surgeon  is  in  issue;  and 
provided,  that  in  an  action  brought  under 


section  three  hundred  and  seventy-six  or 
three  hundred  and  seventy-seven  a  phy- 
sician or  surgeon  is  competent  to  testify  as 
to  the  cause  of  the  death  of  the  deceased; 

5.  A  public  officer  cannot  be  examined  as 
to  communications  made  to  him  in  official 
confidence,  when  the  public  interests  would 
suffer  by  the  disclosure.  [Commissioners" 
Amendment,  approved  March  8,  1901;  took 
effect  July  1,  1001.] 

Bordon  of  showing  the  comxnunica- 
tion  to  have  been  confidential. — It  is  up- 
on the  party  seeking  to  suppress  the  evi- 
dence to  show  that  it  is  within  the  terms  of 
the  statute:  Sharon  v.  Sharon,  79  Cal.  t533^ 
6T7. 

Subd.  1.  Husband  and  wife:  See  sec- 
tion 1321}  of  the  Penal  Code,  and  People  v. 
Laugtree,  G4  Cal.  256,  construing  the  same 

• 

in  regard  to  wife's  testifying  against  her 
husband  in  a  criminal  action.  The  defend- 
ant, upon  a  trial  of  a  homicide,  who,  as  a 
witness  in  his  own  behalf,  denies  the  kill- 
ing, cannot  be  cross-examined  as  to  conver- 
sations occurring  between  him  and  one  who 
was  his  wife  at  the  time  of  the  conversa- 
tions, though  she  was  afterward  divorced 
from  him.  The  code  sweeps  away  all  dis- 
tinction between  confidential  and  other  com- 
munications between  husband  and  wife,  and 
extends  the  privilege  to  any  communication 
made  by  one  to  the  other  during  marriage; 
and  no  disclosure  can  be  forced  from  either 
spouse  without  the  consent  of  the  one 
against  whom  the  disclosure  is  sought  to  be 
used.  The  privilege  applies  to  the  com- 
munication, how^ever  its  disclosure  may  be 
sought:  People  v.  Mullings,  83  Cal.  138;  17 
Am.  St.  Rep.  223. 

In  an  action  to  set  aside  fraudulent  con- 
veyance by  deceased  to  his  "^ife,  his  decla- 
rations to  her  at  the  time  of  conveyance,  as 
to  his  purpose  in  making  it,  are  privileged; 
nor  can  the  creditors  .  or  heirs  waive  the 
privilege;  and  his  statements  concerning  the 
title  to  the  property  made  to  her  after  the 
conveyance  are  inadmissible  against  her: 
Emmons  v.  Barton,  109  Cal.  662.  The  de- 
livery of  a  deed  by  husband  to  wife  is  not 
a  privileged  communication:  Poulson  v. 
Stanley,  122  Cal.  655;  68  Am.  St.  Rep.  73. 
The  section  applies,  though  the  other  spouse 
be  incapable  of  consent;  the  deposition  of 
the  wife  of  an  insane  person  is  inadmissi- 
ble: Falk  V.  Wittram.  120  Cal.  479;  65  Am. 
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St.  Kep.  184.  The  subdiTision  applies  to  all 
civil  and  crixniual  actions  other  than  those 
expressly  excepted:  People  ▼.  Warner,  117 
Cal.  637. 

Husband  and  wife,  evidence  of  one  to 
criminate  other:  See  27  Am.  Dec.  174-179, 
note,  377-380,  note;  14  Am.  St.  Rep.  481, 
482,  note.  Competency  of  one  to  testify  to 
other's  adaltery:  See  35  Am.  Rep.  774,  note. 
Communications  between  husband  and  wife, 
when  privileged  and  when  not:  See  29  Am. 
St.  Rep.  411,  423,  note. 

Subd.  2.  Attorney.— The  above  doctrine 
was  affirmed  in  Landsberger  v.  Gorham,  5 
Cal.  450.  But  statements  made  by  the 
client  to  other  persons,  or  by  other  persons 
to  him,  in  the  attorney's  presence,  are  not 
privileged,  and  the  attorney  is  bound  to  dis- 
close them:  Gallagher  v.  Williamson,  23  Oal. 
331;  83  Am.  Dec.  114.  If  it  appears  by  ex- 
traneous evidence,  or  from  the  very  nature 
of  the  transaction,  that  confidence  was  not 
and  (on  the  maxims  by  which  human  nature 
is  ordinarily  governed)  could  not  have  been 
contemplated,  then  the  fact  may  be  proved 
by  the  testimony  of  the  attorney:  Hager  ▼. 
Shindler,  29  Cal.  63;  Gower  v.  Emery,  18 
Mq,  82.  If  a  client,  pending  the  relation, 
communicates  to  his  attorney  a  fact  foreign 
to  the  object  for  which  the  attorney  was 
retained,  the  communication  is  not  privi- 
leged, where  the  attorney  is  a  party  to  the 
transaction;  especially  if  it  is  a  fraud  or 
fraudulent  transaction,  whether  aware  of 
the  fraudulent  intention  or  not:  Hager  v. 
Shindler,  29  Cal.  63.  An  attorney  must 
state  by  whom  he  was  employed:  Satterlee 
V.  Bliss,  36  Cal.  507;  Chirac  v.  Reinicker,  11 
WTieat.  280;  1  Greenleaf  on  Evidence,  sec. 
245;  Gower  v.  Emery,  18  Me.  82;  Brown  v. 
Pay  son,  6  N.  H.  448;  Beck  with  v.  Benner, 
6  Car.  &,  P.  681.  The  rule  given  in  the  sec- 
tion has  a  tendency  to  prevent  the  full  dis- 
closure of  the  truth,  and  ought  to  be  strict- 
ly* construed :  Satterlee  v.  Bliss,  36  Cal.  507; 
Foster  v.  Hall,  12  Pick.  90;  22  Am.  Dec. 
400;  Gower  v.  Emery,  18  Me.  82.  When  the 
attorney  witness  was  unable  to  state  wheth- 
er admissions  were  made  to  him  as  counsel 
of  an  accused  person  or  whilst  the  latter 
was  under  examination  as  a  witness  in  his 
own  behalf,  it  was  held  that  the  court 
should  have  excluded  the  testimony  of  its 
own  motion.  The  accused  should  have  had 
the  benefit  of  the  doubt:  People  v.  Atkinson, 


40  Cal.  285.  A  communication  made  to  a 
person  who  is  an  attorney  at  law,  but  not 
the  attorney  or  legal  adviser  of  the  party 
making  it,  is  not  privileged:  George  v.  Silva, 
68  Cal.  272;  Sharon  v,  Sharon,  79  Cal.  633. 
The  communication  must  have  been  made 
in  the  course  of  professional  employment: 
Sharon  v.  Sharon,  79  Cal.  633,  675-680.  It 
must  appear  that  communication  was  in 
fact  confidential,  or  at  least  that  it  was  so 
regarded  at  the  timie  by  the  party  making 
it:  Sharon  v.  Sharon,  79  Cal.  633.  Presump- 
tion is,  that  all  communications  between  at- 
torney and  client  are  confidential,  but  this 
presumption  may  be  rebutted:  Sharon  v. 
Sharon,  79  Cal.  633.  Statement  made  to  at- 
torney in  respect  to  matter  concerning 
which  he  is  not  attorney  of  the  party  mak- 
ing the  statement,  or  a  statement  made  to 
an  attorney  with  the  purpose  of  having  it 
communicated  to  others,  and  not  intended 
to  be  confidential,  is  not  a  privileged  com- 
munication: Ferguson  v.  McBean,  91  Cal. 
63.  See,  also,  Schurtz  v.  Romer,  82  Cal. 
474. 

When  lawyer  acts  as  common  attorney  of 
two  parties,  their  communications  to  him 
are  privileged  as  far  as  concerns  strangers, 
but  as  to  themselves  they  stand  on  the 
same  footing  as  to  the  lawyer,  and  either 
can  compel  him  to  testify  against  the  other 
as  to  their  negotiation:  Estate  of  Bauer,  79 
Cal.  304.  See,  also.  Murphy  v.  Waterhouse, 
113  Cal.  4(;7;  54  Am.  St.  Rep.  365;  Ruiz  v. 
Dow,  113  Oal.  490. 

When  a  testator  requests  his  attorney  to 
become  an  attesting  witness  to  his  will,  he 
thereby  waives  the  privilege:  Estate  of  Mul- 
lin,  110  Cal.  252;  and  consents  that  when- 
ever the  will  is  offered  for  probate  the  at- 
torney may  be  called  as  witness  and  testify 
to  any  facts,  within  his  knowledge,  neces- 
sary to  establish  its  validity:  Estate  of  Wax, 
100  Cal.  343.  A  client  cannot  be  compelled 
to  disclose  communications  which  his  attor- 
ney cannot  be  permitted  to  disclose:  Ver- 
delli  V.  Gray's  Harbor  etc.  Co..  115  Cal.  517. 

Gommunlcations  to  attorney,  when 
privileged:  See  37  Am.  Dec.  290,  297,  note; 
36  Am.  Rep.  631-633,  note;  66  Am.  St.  Rep. 
213-243,  note. 

Subd.  3.  Clergyman  or  priest.— A 
priiest  may  be  examined  with  respect  to 
facts  brought  to  his  knowledge  on  a  pre- 
liminary examination,  and  with  a  view  to 
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learn  whether  a  party  was  in  a  proper  con- 
<ditioa  of  mind  to  make  a  confession:  Es- 
tate of  Toomes,  54  Cal.  509;  35  Am.  Rep. 
&3. 

Subd.  4.  Physician,  when  may  testify, 
«nd  when  may  not:  Seo.  17  Am.  St.  Rep. 
565-571,  note;  52  Am.  Rep.  4,  note. 

Subd.  4.  Physician  and  patient.— The 
-obj-ect  of  this  subdivision  is  to  enable  the 
patient  to  make  a  full  statement  of  his 
physical  infirmities  to  his  physician,  with 
the  knowledge  that  the  law  recognizes  the 
communications  as  confidential,  and  guards 
-against  the  possibility  of  his  feelings  being 
shocked,  or  his  reputation  tarnished,  by 
their  subsequent  disclosure:  In  re  Flint,  100 
Cal.  391.  A  contest  arising  upon  the  pro- 
bate of  a  will  is  a  "civil  action"  within  the 
meaning  of  the  subdivision:  In  re  Flint,  100 
Cal.  391.  Whether,  as  is  held  in  New  York, 
the  patient  alone  can  waive  the  privilege 
was  not  decided;  but  it  was  held  that  an 
heir  of  a  deceased  patient,  contesting  the 
probate  of  the  will  with  a  devisee,  cannot 
waive  the  privilege;  he  is  not  a  representa- 
tive of  the  deceased  for  that  purpose:  In 
re  Flint,  100  Cal.  391.  In  Harrison  v.  Sut- 
ter St.  Ry.  Co.,  116  Cal.  150,  the  New  York 
rule  was  expressly  followed,  and  it  was  held 
that  by  the  patient's  death  the  matter  Is 
forever  closed.  Testimony  of  a  physician  as 
to  a  conversation  between  himself  and  the 
defendant,  which  was  not  "information  ac- 
<iuired  in  attending  the  patient  which  was 
necessary  to  enable  him  to  prescribe  or  act 
for  the  patient,"  cannot  be  rejected  as  a 
"confidential  communication":  Harris  v. 
Znnone.  93  Cal.  59.  The  action  was 
brought  by  a  wife  for  a  divorce  on  the 
ground  of  cruelty.  On  the  trial  a  physician, 
who  had  acted  professionally  for  each  of  the 
parties,  was  called  as  a  witness  for  the 
plaintiff,  and  asked  a  hypothetical  question 
as  to  the  effect  which  would  probably  result 
to  the  plaintiff,  in  the  condition  in  which  he 
found  her,  from  the  acts  of  the  defendant, 
which  constituted  the  alleged  cruelty.  The 
plaintiff  thereupon  released  the  witness 
from  any  obligation  of  secrecy,  but  he  re- 
fused to  answer,  on  the  ground  that  he 
might  be  compelled  on  cross-examination  to 
reveal  professional  secrets  confided  to  him 
V>y  the  defendant.  Held,  that  the  question 
did  not  concern  a  privileged  matter,  and 
that  the  court  erred  in  not  compelling  an 


answer:  Valensin  v.  Valensin,  78  Cal.  106. 
The  party  claiming  the  benefit  of  the  stat- 
ute must  seasonably  exercise  the  privilege 
by  objecting  to  the  evidence  at  the  time  it 
is  offered:  Wheelock  v.  Godfrey,  100  Cal. 
578.  The  rule  does  not  apply  in  criminal 
cases:  People  v.  West,  106  Cal.  89;  People 
V.  Lane,  101  Cal.  513. 

When  an  attending  physician  of  the  de- 
ceased was  made  a  subscribing  witness  to 
the  win,  the  testator  thereby  waived  the 
privileges,  and  the  physician  is  competent 
to  testify  as  to  the  mental  sanity  and  phys- 
ical condition  of  the  testator:  Estate  of 
Mnllin,  110  Cal.  252.  A  dead  man  is  not  a 
"patient,"  and  testimony  of  a  physician  who 
did  not  attend  the  deceased  in  his  lifetime, 
as  to  an  autopsy  of  the  body  of  the  de- 
ceased, is  admissible:  Harrison  y.  Sutter  St. 
Ry.  C6.,  110  Cal.  156. 

Where  a  physician  testified  that  he  got 
no  information  of  the  deceased  pati.ent  ex- 
(fept  as  a  physician  to  enable  him  to  take 
care  of  her,  he  cannot,  against  objection,  be 
questioned  as  to  her  mental  condition:  In 
re  Redfield,  116  Cal.  637. 

And  where  a  defendant  offers  the  testi- 
mony of  a  physician,  and  it  is  excluded,  an 
instruction  cannot  be  based  upon  the  ex- 
cluded evidence  to  the  effect  that,  if  the 
plaintiffs  willfully  suppressed  any  evidence 
the  jury  should  presume  that  it  would  be 
adverse  if  produced:  Thomas  v.  Gates,  126 
Cal.  1. 

1882.  Consent  to  giving  such  testimony  im- 
plied. 

Sec.  1882.  Consent  to  the  giving  of  such 
testimony  as  is  mentioned  in  section  eigh- 
teen hundred  and  eighty-one  is  conclusively 
implied  in  the  following  cases: 

1,  When  the  person  who  made  any  com- 
munication mentioned  in  that  section  testi- 
fies, without  objection  on  his  part,  as  to 
such  communication  or  any  part  thereof,  the 
person  to  whom  such  communication  was 
made  may  be  examined  fully,  in  the  same 
action  or  proceeding,  as  to  such  communi- 
cation; 

2.  When  a  person  employs  an  attorney  to 
prepare  his  will,  the  attorney  may,  in  any 
proceeding  for  the  probate  or  revocation  of 
probate  of  such  will,  testify  as  to  the  con- 
tents of  such  will  if  lost  or  destroyed,  and 
as  to  all  information  and  instructions  re- 
ceived   by  him  from  the  testator,    in  the 
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coarse  of  the  preparation  or  execution  of 
such  will,  and  relating  thereto; 

3.  When  a  husband  or  wife  has  become 
incompetent  or  is  dead,  the  other  spouse 
may,  in  an  action  or  proceeding  to  which 
the  guardian  or  personal  representatiye  of 
such  incompetent  or  deceased  person  is  a 
party,  and  with  the  consent  of  such  guard- 
ian or  personal  representative,  testify  as  to 
communications  made  by  such  incompetent 
or  deceased  person,  but  must  not  be  com- 
pelled to  so  testify; 

4.  In  an  action  brought  by  the  beneficiary 
to  recover  on  a  policy  of  life  insurance,  tak- 
en out  by  the  person  whose  life  was  in- 
sured, a  physician  or  surgeon  may,  with  the 
consent  of  the  beneficiary,  testify  as  to  any 
information  acquired  by  him  in  attending 
the  deceased,  but  must  not  be  compelled  to 
so  testify. 

Nothing  in  this  section  contained  affects 
the  right  of  the  court  to  admit  any  of  the 
testimony  mentioned  in  section  eighteen 
hundred  and  eighty-one,  when  no  objection 
is  seasonably  interposed  thereto,  or  when 
the  court  finds,  as  an  inference  from  prop- 
er evidence,  that  the  consent  mentioned  in 
that  section  has  been  given  or  implied. 
[Commissioners'  Amendment,  approved 
March  8,  1901;  took  effect  July  1,  1901. 

Attorney's    competency    to    testify    con- 
cerning will  he  has  drawn:  See  €6  Am.  St. 
Rep.  229-231.  note. 
1SS3.  Judge  or  a  juror  may  6e  witnes8. 

Sec.  1883.  The  judge  himself,  or  any 
juror,  may  be  called  as  a  witness  by  either 
party;  but  in  such  case  it  is  in  the  discre- 
tion of  the  court  or  judge  to  order  the  trial 
to  be  postponed  or  suspended,  and  to  take 
place  before  another  judge  or  jury. 

Judge.— When  a  justice  before  whom  a 
suit  is  pending  is  a  witness,  it  is  proper  to 
transfer  it:  Sec.  833;  Davie  v.  Gallen,  2  CaL 
3f>0. 

Juror.—AIt hough  a  juror  is  not  disquali- 
fied to  become  a  witness,  public  policy  pro- 
hibits a  juryman  from  impeaching  his  own 
verdict  by  afiidavit:  Sec.  657;  People  v. 
Doyell,  48  Cal.  90. 
1884.  When  interpreter  to  6e  sworn. 

Sec.  1884.  When  a  witness  does  not  un- 
derstand and  speak  the  English  language, 
an  interpreter  must  be  sworn  to  interpret 
for  him.  Any  person,  a  resident  of  the 
proper  county,  may  be  summoned  by  any 


court  or  judge  to  appear  before  such  court 
or  judge  to  act  as  interpreter  in  any  action 
or  proceeding.  The  summons  must  be 
served  and  returned  in  like  manner  as  a 
subpoena.  Any  person  so  summoned  who 
fails  to  attend  at  the  time  and  place  nam.ed 
in  the  summons  is  guilty  of  a  contempt. 

Interpreter.— Where  the  court,  during 
the  trial  of  a  criminal  case,  instructs  the 
interpreter  that  whenever  the  witness  un- 
dertakes to  state  something  that  somebody 
else  has  told  him  he  should  inform  the  court, 
it  would  be  error  warranting  a  reversal  of 
the  judgment  if  it  appear  that  such  instruc- 
tions were  acted  upon,  and  that  the  inter- 
prettr-r  merely  reported  to  the  court  that  the 
witness  had  stated  something  that  had  been 
told  him  by  somebody,  and  the  court  had 
acted  on  the  bare  statement  without  requir- 
ing the  interpreter  to  repeat  what  the  wit- 
ness had  said;  but,  if  it  does  not  so  appear, 
the  judgment  should  not  be  disturbed:  Peo- 
ple V.  Wong  Ah  Bang,  65  Cal.  305.  A  per- 
son appointed  to  act  as  an  interpreter  on 
the  trial  of  a  criminal  action  is  not  disquali- 
fied by  reason  of  the  fact  that  he  was  a 
witness  for  the  prosecution:  People  v.  Fong 
Ah  Sing,  70  Cal.  8.  The  court  is  vested 
with  discretion  as  to  granting  or  refusing 
'the  application  of  defendant  for  an  inter- 
preter at  his  preliminary  examination:  Peo- 
ple V.  Young,  108  Cal.  8. 

Accomplice  as  witness:  Sec.  1111,  note. 

Attendance    of   witnesses:   Sees.    1326, 
1333. 

Codefendant  as  witness:  Sec.  1100,  note. 

Codefendant  as  witness  for  the    peo- 
ple: Sec.  1099,  note. 

Contradictory    statements:    Sec.    1102, 
note. 

Credibility  of  witness:  Sec.  1102,  note. 

Cross-examination:  Sec.  1102,  note. 

Defendant  as  witness:  Sees.  688,  1323, 
and  note. 

Discrediting  one's  own  witness:    Sec. 
1102,  note. 

Dying  declarations:  Sec.  1102,  note. 

Evidence  in  criminal  actions:  Sec.  1102, 
note. 

Evidence  of  reputation  and  character: 
Sec.  1102,  note. 

Examination  of  witnesses  conditional- 
ly: Sec.  1335. 

Examination  of  witnesses  on  commis- 
sion: Sees.  1349-1362. 
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Husband  or  wife  as  witness:  Sec.  1322, 
note;  Code  Oiv.  Proc,  sec.  1881,  subd.  1, 
«upra. 

Impeaching  adverse  witness:  Sec.  1102, 
note. 

Interpreter,  when  sworn:  Code  Civ. 
Proc,  sec.  1884,  supra. 

Juror  as  witness:  Sec.  1120,  note;  Code 
Civ.  Proc,  sec.  1883,  supra. 

Bules  of  examination  of  witnesses: 
Code  Civ.  Proc,  sees.  2042-2054. 


Separation  and  exclusion  of  wit- 
nesses: Sec  1102,  note. 

Witness  defined:  Code  Civ.  Proc,  sec 
1878,  supra. 

Witness,  duties  and  rights  of:  Code 
Civ.  Proc,  sees.  2042-2054. 

Witness,  who  competent  to  be:  Code 
Civ.  Proc,  sec.  1879,  supra. 

Witness,  who  incompetent  to  be:  Code 
Qv.  Proc,  sec.  1880,  supra. 


1322.  Husband  and  wife,  when  not  competent  witnemes. 

Sec.  1322.  Except  with  the  consent  of  both,  or  in  cases  of  criminal  violence 
upon  one  by  the  other,  neither  husband  nor  wife  is  a  competent  witness  for  or 
against  the  other  in  a  criminal  action  or  proceeding  to  which  one  or  both  are 
parties.  [Amendment,  approved  March  30,  1874;  Amendments  1873-74,  451; 
took  effect  July  1,  1874.1 


Husband  or  wife  as  witness:  See  Code 
Civ.  Proc,  sec  1881,  subd.  1,  and  same  sec- 
tion in  note  to  sec  1321,  ante.  A  party  to 
an  action,  by  the  examination  of  her  hus- 
band as  a  witness  on  her  behalf,  waives  her 
objection  to  his  examination  by  the  opposite 
party  upon  any  of  the  issues  in  the  action: 
Steinburg  v.  Meany,  53  Cal.  425.  In  ordi- 
nary oa9?8,  proof  that  a  man  and  woman 
cohabited  a  long  time  as  husband  and  wife, 
mingled  in  society  as  such,  and  represented 
each  other  as  such,  is,  in  absence  of  evi- 
dence to  the  contrary,  sufficient  proof  of  a 
marriage  between  the  parties:  People  v.  An- 
derson. 26  Cal.  129.  A  woman  living  with 
defendant  as  his  wife,  but  not  married  to 
him,  is  a  competent  witness  against  him: 
People  V.  Alviso,  55  Cal.  230.  Declarations 
of  a  wife  made  to  a  third  person  are  not 
admissible  as  evidence  against  hor  husband: 
People  V.  Simonds,  19  Cal.  276.  But  evi- 
dence of  acts  and  exclamations  of  the  pris- 
oner's wife  at  the  time  of  the  killing,  and 
in  bis  presence  or  hearing,  are  admissible: 


People  V.  Murphy,  45  Cal.  143.  When  two 
parties  are  jointly  indicted,  but  tried  sepa- 
rately, the  wife  of  one  may  be  a  witness 
for  or  against  the  other,  if  her  husband 
cannot  be  benefited  or  injured  by  her  tes- 
timony: State  V.  Waterman,  1  Nev.  543. 

But  this  section  simply  applies  to  the  case 
where  the  husband  or  wife  is  a  party; 
where  two  persons  are  charged  by  separate 
information  with  the  same  oifense,  one  is 
entitled  to  call  the  wife  of  the  other  who 
is  not  on  trial,  and  question  her  concerning 
matters  implicating  her  husband:  People  v. 
Langtree,  64  Cal.  256. 

See  an  article  in  3  Criminal  Law  Maga- 
zine, 155,  on  the  departures  from  the  com- 
mon-law rule  rendering  husband  and  wife 
incompetent  to  testify  against  each  other. 

Evidence  of  husband  and  wife  to  crim- 
inate each  other:  See  27  Am.  Dec.  174-179, 
note. 

Competency  of  husband  or  wife  to  tes- 
tify to  other's  adultery:  See  35  Am.  Rep. 
744,  note. 


1323.  Defendant  as  witness,  neglect  or  refusal  not  to  prejudice. 

Sec.  1323.  A  defendant  in  a  criminal  action  or  proceeding  cannot  be  com- 
pelled to  be  a  witness  against  himself;  but  if  he  offer  himself  as  a  witness,  he 
may  be  cross-examined  by  the  counsel  for  the  people  as  to  all  matters  about 
which  he  was  examined  in  chief.  His  neglecf  or  refusal  to  be  a  witness  cannot 
in  any  manner  prejudice  him,  nor  be  used  against  him  on  the  trial  or  proceed- 
ing. [Amendment,  appro\ed  March  30,  1874;  Amendments  1873-74,  451;  took 
elfect  July  1, 1874.] 

Privilege  of  a  witness  as  to  incrirainnt-  "In  People  t.  Anderson,  July  term,  1870, 
injr  ttstimouy:  See  75  Am.  St  Rep.  318-  says  Justice  Temple,  speaking  for  the  court: 
347.  The  defendant  is  not  called  upon  to  offer 
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himself  to  prove  any  fact  in  the  case,  nor 
<;an  any  presumption  be  properly  indulged 
Against  him  for  not  doing  so.*  This  chapter 
is  founded  Qpon  sections  13,  14,  and  15  of 
the  crimes  and  punishment  act  of  1850,  as 
they  were  subsequently  amended:  Stats. 
1855,  105;  1863,  69;  an  act  authorizing  hus- 
band and  wife  to  become  witnesses,  etc.: 
Stats.  1866,  46;  an  act  relating  to  criminal 
prosecutions:  Stats.  1866,  865;  and  an  act 
supplementary  to  the  crimes  and  punish- 
ment act  of  1850:  Stats.  1868,  49.  Kindred 
provisions  were,  under  the  former  arrange- 
ment of  our  statutes,  embodied  in  the 
•erimos  and  punishment  act;  but  it  is  be- 
lieved that  their  appropriate  place  is  in  that 
portion  of  the  work  relating  to  criminal 
procedure;  hence  the  commissioners  so 
placed  them:  See  note  to  sec.  1102,  and 
•cases  there  cited":  Commissioners*  note. 

Crixninatioii,  cross-examination  of  wit- 
ness involving:  See  27  Am.  Rep.  140-145, 
note. 

Defendant  as  a  witness:  See  a  valua- 
ble article  in  4  Criminal  Law  Magazine, 
3:23.  "No  person  shall  ....  be  compelled, 
in  any  criminal  case,  to  be  a  witness 
against  himself":  Cal.  Const.,  art.  I,  sec.  13; 
U.  S.  Const.,  amendm.  5.  The  right  of  de- 
fend  ant  to  be  examined  in  his  own  behalf 
is  one  which  he  may  exercise  or  not,  and 
no  presumption  can  be  properly  indulged  in 
against  him  for  his  not  doing  so:  People  v. 
Anderson,  39  Cal.  703.  The  fact  that  de- 
fendant becomes  a  witness  in  his  own  be- 
half does  not  change  or  modify  the  rules  of 
practice  with  reference  to  the  proper  lim- 
its of  cross-examination,  and  does  not  make 
him  a  witness  for  the  state  against  himself: 
People  V.  McGungill,  41  Cal.  429.  The  trial 
court  is  not  allowed  the  same  discretion  as 
\o  the  cross-examination  of  the  defendant 
in  a  criminal  case  that  it  has  in  the  cross- 
examination  of  other  witnesses:  People  v. 
O'Brien,  96  Cal.  171;  People  v.  Rozelle,  78 
Cal.  84;  People  v.  Gallagher,  100  Cal.  466. 
A  defendant  in  a  criminal  prosecution,  who 
has  become  a  witness  in  his  own  behalf, 
cannot  be  cross-examined  as  to  any  facts 
or  matters  not  testified  to  by  him  on  his 
examination  in  chief.  If  the  trial  court  per- 
mit a  more  extensive  cross-examination,  the 
right  secured  to  the  defendant  by  section 
13,  article  I,  of  the  constitution  is  violated: 
People  V.  O'Brien,  66  Cal.  602.    Considera- 


ble latitude  of  cross-examination  is  permis- 
sible, owing  to  the  general  nature  of  the 
statement,  when  defendant,  who  has  been 
accused  of  murder,  denies  tha^he  killed  de- 
ceased: People  V.  Mullings,  83  Cal.  138. 
The  cross-examination  of  a  defendant  as  to 
matters  about  which  he  was  not  examined 
on  the  principal  examination  is  not  preju- 
dicial error  where  the  matters  were  such 
that  he  was  not  prejudiced:  People  v.  Win- 
ters, 93  Cal.  277. 

For  other  examples  of  proper  cross-exami- 
nation of  defendant,  see  People  v.  Meyer, 
75  Cal.  383;  People  v.  Crowley,  100  Cal. 
478;  People  v.  Rozelle.  78  Cal.  84.  Improp- 
er cross-examination:  People  v.  Wong  Ah 
Leong,  99  Cal.  440. 

The  effect  of  the  above  section  is  to  take 
from  the  court  any  discretion  which  it 
might  ordinarily  exercise  in  allowing  the 
range  of  a  cross-examination  to  extend  be- 
yond the  matter  brought  out  upon  direct 
examination,  and  to  prevent  the  prosecution 
from  questioning  the  defendant  upon  the 
case  generally,  and  in  effect  making  him  its 
own  witness,*  but  does  not  limit  or  restrict 
the  extent  or  character  of  his  cross-exami- 
nation as  to  the  matters  about  which  he 
was  examined  in  chief,  as  upon  these  mat- 
ters he  may  be  examined  as  fully  as  any 
other  witness:  People  v.  Gallagher,  100  Cal. 
46(j;  see,  also.  People  v.  Arrighini,  122  Cal. 
121. 

It  is  only  when  his  evidence  may  tend  to 
establish  an  ofifense  for  which  he  may  be 
punished  under  the  laws  of  the  state  that 
he  is  protected  by  this  provision,  and  in  no 
case  where  he  is  not  liable  to  prosecution  or 
punishment  is  he  privileged  from  answering, 
upon  the  ground  that  the  evidence  may 
tend  to  criminate  him:  Ex  parte  Cohen,  104 
Cal.  524.  A  witness  giving  evidence 
against  another  person  under  the  purity  of 
election  laws,  being  exempted  by  the  terms 
of  the  law  from  prosecution  for  the  offense 
with  reference  to  which  his  testimony  is 
given,  is  not  protected  by  this  provision:  Ex 
parte  Cohen,  104  Cal.  524.  It  is  not  neces- 
sary to  the  witness'  privilege  that  the  exam- 
ination should  be  attempted  in  a  criminal 
prosecution  against  the  witness,  or  that 
such  prosecution  should  have  been  com- 
menced and  actually  pending:  Ex  parte 
Clarke.  103  Cal.  352:  CounRolman  v.  Hitch- 
cock, 142  U.  S.  547.    A  qui  tam  action  to 
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enforce  a  penalty  is  a  criminal  case  under 
this  proTision:  Thurston  v.  Clark,  107  Cal. 
285. 

Where  defendant  is  examined  as  a  wit- 
ness  in  his  own  behalf,  the  prosecution  is 
entitled  to  cross-examine  him  respecting  an 
occurrence  about  which  he  testified  in  chief: 
1.  For  the  purpose  of  showing  express  mal- 
ice; and  2.  In  order  to  lay  a  foundation  to 
impeach  his  credibility:  People  v.  Dennis,  39 
Cal.  625.  If  he  become  a  witness  in  his 
own  behalf,  he  has  the  same  and  no  greater 
privileges  than  any  other  witness.  He  may 
refuse  to  answer  a  question  when  the  an- 
swer would  tend  to  degrade  his  character: 
People  V.  Reinhart,  39  Cal.  449;  People  v. 
Johnson,  57  Cal.  571.  His  general  reputa- 
tion for  truth,  honesty,  and  integrity  may 
be  shown:  People  ▼.  Beck,  58  Cal.  212.  A 
defendant  who  becomes  a  witness  in  his 
own  behalf,  and  undertakes  to  state  all 
that  transpired  between  two  points  of  time, 
may  be  asked  on  cross-examination  if  he  has 
omitted  anything  pertinent  to  the  case,  and 
his  attention  may  be  directed  to  the  precise 
point  by  asking  him  if  some  sp'^ified  thing 
did  not  occur:  People  v.  Russell,  46  Cal. 
121.  If  defendant  at  the  preliminary  exam- 
ination voluntarily  becomes  a  witness  in  his 
own  behalf,  and  if  it  appear  that  his  tes- 


timony there  given  was  free  from  undue  in- 
fluence, it  may  be  used  against  him  on  his 
subsequent  trial:  People  v.  Keliey,  47  Oal. 
125;  People  ▼.  Hong  Ah  Duck,  61  Cal.  387, 
394.  The  failure  to  become  a  witness  in  his- 
own  behalf  is  not  a  circumstance  to  be  con- 
sidered by  the  jury,  as  tending  to  establish 
the  guilt  of  defendant,  and  it  is  error  to  per- 
mit counsel  so  to  argue  against  the  objections- 
of  defendant:  People  ▼.  Brown,  53  Cal.  66; 
People  V.  McGunglU,  41  Cal.  429;  People  v. 
Tyler,  36  Cal.  522;  see,  also.  People  v.  Mc- 
Cauley,  45  Cal.  146;  People  v.  Rodundo,  44 
Cal.  538;  People  v.  Bruzzo,  4  Cal.  41;  sec^ 
688,  note. 

GroBS-examination  of  accused  in  crimi- 
nal prosecution:  See  38  Am.  St.  Rep.  895- 
898,  note;  19  Am.  Rep.  348,  349,  note;  75 
Am.  St.  Rep.  332-336,  note. 

Court  cominenting  on  defendant's  be- 
coming a  witness.— That  the  court  may 
call  the  attention  of  the  jury  to  the  defend- 
ant's position  and  tell  them  to  consider  it 
in  determining  his  credibility:  People  v. 
Morrow,  60  Cal.  142,  147;  People  v.  Cronin^ 
34  Cal.  195,  203;  People  v.  Nichols,  62  Cal. 
518,  622;  and  see  S.  C,  34  Cal.  211. 

Failure  of  defendant  to  testify,  com- 
menting on,  whether  permissible:  See  27 
Am.  Rep.  142-144,  note. 


Sec.  1326. 

Sec.  1327. 

Sec.  1328. 

Sec.  1329. 

Sec.  1330. 

Sec.  1331. 

See.  1332. 

Sec.  1333, 


CHAPTER  III. 

COMPELLING    THE    ATTENDANCE    OP    WITNESSES. 

Subpoena  defined,  and  who  may  i?sue. 

Form  of  subpoena. 

Subpoena,  by  whom  and  how  served. 

Expenses  of  witness  from  without  the  county,  or  poor. 

Attendance  of  witness  residing  or  served  out  of  the  county, 

Disobedienca  to  subpoena,  etc. 

Failure  to  appear,  undertaking  forfeited. 

Temporary  removal  of  imprisoned  witness. 


1326.  Subpoena  defined^  and  who  may  issue. 

Sec.  1326.  The  process  by  which  the  attendance  of  a  witness  before  a  court 
or  magistrate  is  required  is  a  subpoena;  it  may  be  signed  and  issued  by: 

1.  A  magistrate  before  whom  a  complaint  is  laid,  for  witnesses  in  the  state, 
either  on  behalf  of  the  people  or  of  the  defendant; 

2.  The  district  attorney,  for  witnesses  in  the  state,  in  support  of  the  prose- 
cution, or  for  such  other  witnesses  as  the  grand  jury,  upon  an  investigation 
pending  before  them,  may  direct; 
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3.  The  district  attorney,  for  witnesses  in  the  state,  in  support  of  an  indict- 
ment or  information,  to  appear  before  the  court  in  which  it  is  to  be  tried; 

4.  The  clerk  of  the  court  in  which  an  indictment  or  information  is  to  be  tried; 
and  he  must,  at  any  time,  upon  application  of  the  defendant,  and  without 
charge,  issue  as  many  blank  subpoenas,  subscribed  by  him  as  clerk,  for 'witnesses 
in  the  state,  as  the  defendant  may  require.  [Amendment,  approved  April  9, 
1880;  Amendments  1880,  27  (Ban.  ed.  174);  took  effect  immediately.] 

Subpoena  defined:  Code  Civ.  Proc,  sec  1985. 

1327.  Form  of  subpoena. 

Sec  1327.     A  subpoena  authorized  by  the  last  section  must  be  substantially 
in  the  following  form: 
The  people  of  the  state  of  California  to  A  B: 

You  are  commanded  to  appear  before  C  D,  a  justice  of  the  peace  of  — ■ — 

to\\Tiship,  in county  (or  as  the  case  may  be),  at  (naming  the  place),  on 

(stating  the  day  and  hour),  as  a  witness  in  a  criminal  action  prosecuted  by  the 
people  of  the  state  of  California  against  E  F. 

Given  under  my  hand  this  day  of  — ' — ,  A.  D.  eighteen ,  G  H, 

justice  of  the  peace  (or  "J  K,  district  attorney,"  or  "By  order  of  the  court, 
L  M,  clerk,"  or  as  the  case  may  be).  If  books,  papers,  or  documents  are 
required,  a  direction  to  the  following  effect  must  be  contained  in  the  subpoena: 
"And  you  are  required,  also,  to  bring  with  you  the  following'^  (describing  intel- 
ligibly the  books,  papers,  or  documents  required). 

1328.  Subpoena,  by  whom  and  how  served. 

Sec.  1328.  A  subpoena  may  be  served  by  any  person,  but  a  peace  officer  must 
serve  in  his  county  any  subpoena  delivered  to  him  for  service  either  on  the  part 
of  the  people  or  of  the  defendant,  and  must,  without  delay,  make  a  written  re- 
turn of  the  service,  subscribed  by  him,  stating  the  time  and  place  of  service. 
The  service  is  made  by  delivering  a  copy  of  the  subpoena  to  the  witness,  and, 
if  he  so  requests,  showing  him  the  original  and  informing  him  of  its  contents. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 

Subpoena,  how  served  in  civil  cases:    Code  Civ.  Proc,  sec.  1987. 

1329.  Expenses  of  witness  when  from  without  county,  or  poor. 

Sec.  1329.  When  a  person  attends  before  a  magistrate,  grand  jury,  or  court, 
as  a  witness  in  a  criminal  case,  upon  a  subpoena  or  in  pursuance  of  an  under- 
taking, and  it  appears  that  he  has  come  from  a  place  outside  of  the  county,  or 
that  he  is  poor  and  unable  to  pay  the  expenses  of  such  attendance,  the  court, 
at  its  discretion,  if  the  attendance  of  the  witness  be  upon  a  trial,  by  an  order 
upon  its  minutes,  or,  in  any  other  case,  the  judge  at  his  discretion,  by  a  written 
order,  may  direct  the  county  auditor  to  draw  his  warrant  upon  the  county  treas- 
urer in  favor  of  witness  for  a  reasonable  sum,  to  be  specified  in  the  order,  for 
the  necessary  expenses  of  the  witness.  [Amendment,  approved  March  8,  1876; 
Amendments  1875-76,  117;  took  effect  sixtieth  day  after  passage.] 

Expenses  of  poor  witnesses.— This  sec-  nesses  in  criminal  cases  generally  are  to  be 
tion  does  not  provide  a  mode  in  which  wit-      paid;  but  relates  only  to  the  special  case  of 
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the  expenses  of  poor   witnesses   attending     caring  their  attendance:  Murphy  t.  Madden, 
from  outside  the  county,  and    simply  fur-      130  Cal.  674. 
nishes  the  court    with  the  means  of    pro- 

1330.  Attendance  of  witness  residing  or  served  out  of  the  connty. 

\  Sec.  1330.  Ifo  person  is  obliged  to  attend  as  a  witness  before  a  court  or 
ma^strate  out  of  the  county  where  the  witness  resides,  or  is  served  with  the 
subpoena,  unless  the  judge  of  the  court  in  which  the  offense  is  triable,  or  a 
justice  of  the  supreme  court,  or  a  judge  of  a  superior  court,  upon  an  affidavit 
of  the  district  attorney  or  prosecutor,  or  of  the  defendant  or  his  counsel,  stat- 
ing that  he  believes  the  evidence  of  the  witness  is  material,  and  his  attendance 
at  the  examination  or  trial  necessary,  shall  indorse  on  the  subpoena  an  order  for 
the  attendance  of  the  witness.  [Amendment,  approved  April  12,  1880;  Amend- 
ments 1880,  34  (Ban.  ed.  201);  took  effect  immediately.] 
Affidavit   must   show   the   issuance   of    subpoena:  People  v.  Lampson,  70  Cal.  20^ 

1331.  Disobedience  to  subpoena,  etc. 

Sec.  1331.  Disobedience  to  a  subpoena,  or  a  refusal  to  be  sworn  or  to  testify 
as  a  witness,  may  be  punished  by  the  court  or  magistrate  as  a  contempt.  A 
witness  disobeying  a  subpoena  issued  on  the  part  of  the  defendant,  unless  he 
show  good  cause  for  his  nonattendance,  is  liable  to  the  defendant  in  the  sum 
of  one  hundred  dollars,  which  may  be  recovered  in  a  civil  action. 

Contempts:  Code  Civ.  Proc,  sees.  1209-  Whether  a  professional  witness  maj  be 

1222.  compeUed  to  give  an  opinion  without  a  pro- 

Befusal  of  witness  to  answer:  Sec.  166,  fessional  fee:  See  25  Am.  Rep.  619-625,  note, 
note. 

1332.  Failure  to  appear,  undertaking  forfeited. 

Sec.  1332.  When  a  witness  has  entered  into  an  undertaking  to  appear,  upon 
his  failure  to  do  so  the  undertaking  is  forfeited  in  the  same  manner  as  under- 
takings of  bail. 

1333.  Temporary  removal  of  imprisoned  witness. 

Sec.  1333.  When  the  testimony  of  a  material  witness  for  the  people  is  re- 
quired in  a  criminal  action  before  a  court  of  record  of  this  state,  and  such  wit- 
ness is  a  prisoner  in  the  state  prison  or  in  a  county  jail,  an  order  for  his  tem- 
porary removal  from  such  prison  or  jail,  and  for  his  production  before  such 
court,  may  be  made  by  the  court  in  which  the  action  is  pending,  or  by  the  judge 
thereof;  but  in  case  the  prison  or  jail  is  out  of  the  county  in  which  the  applica- 
tion is  made,  such  order  shall  only  be  made  upon  the  affidavit  of  the  district 
attorney,  or  other  person,  on  behalf  of  the  people,  showing  that  the  testimony 
is  material  and  necessary;  and  even  then  the  granting  of  the  order  shall  be  in 
the  discretion  of  the  court  or  judge.  The  order  shall  be  executed  by  the  sheriff 
of  the  county  in  which  it  shall  be  made,  whose  duty  it  shall  be  to  bring  the 
prisoner  before  the  proper  court,  to  safely  keep  him,  and  when  he  is  no  longer 
required  as  a  witness,  to  return  him  to  the  prison  or  jail  whence  he  was  taken; 
the  expense  of  executing  such  order  shall  be  paid  by  the  county  in  which  the 
order  shall  be  made.  [New  section,  approved  April  1, 1878;  Amendments  1877- 
.78,  123;  took  effect  immediately.] 

Willard  v.  Superior  Court,  82  Cal.  456. 
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CHAPTER  IV. 
examination  of  witnesses  conditionally. 

Sec.  1335.  Witnesses  ezamiued  conditionally  for  the  defendant 

Sec.  133G.  In  what  cases  defendant  may  apply  for  order. 

Sec.  1337.  Application,  how  made. 

See.  1338.  Application,  to  whom  made. 

Sec.  1339.  Order,  when  granted  and  what  to  contain. 

Sec.  1340.  Examination  in  absence  of  district  attorney. 

Sec.  1341.  If  facts  disproved,  examination  not  to  proceed. 

Sec.  1342.  Attendance  of  witness,  how  enforced. 

Sec.  1343.  Testimony,  how  taken  and  authenticated. 

Sec.  1344.  Deposition  to  be  transmitted  to  clerk. 

Sec.  1345.  "When  may  be  read  in  evidence— Objections,  etc. 

Sec.  1346.  Deposition  of  witness  imprisoned  in  another  county. 

1335.  Witnesses  examined  conditionally  for  the  defendant. 

Sec.  1335.  When  a  defendant  has  been  held  to  answer  a  charge  for  a  public 
•offense  he,  in  all  cases,  and  the  people  in  cases  other  than  of  homicide,  may,  either 
before  or  after  an  indictment  or  infonnation,  have  witnesses  examined  condi- 
tionally in  his  or  their  behalf,  as  prescribed  in  this  chapter.  [Commissioners* 
Amendment,  approved  March  16, 1901;  took  effect  July  1, 1901.] 

1336.  In  what  cases  defendant  may  apply  for  order. 

Sec.  1336.  When  a  material. witness  for  the  defendant,  or  for  the  people, 
is  about  to  leave  the  state,  or  is  so  sick  or  infirm  as  to  afford  reasonable  grounds 
for  apprehension  that  he  will  be  unable  to  attend  the  trial,  the  defendant  or 
the  people  may  apply  for  an  order  that  the  witness  be  examined  conditionally. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July.l, 
1901.1 

See  note  to  sec.  1341.  to  trial  without  it:  People  v.  Dodge,  28  Cal. 

Attendance  of  witness.— Where   an   ab-  445. 

"Sent  witness    for    defendant    in  a  criminal  Where  the  trial  has  commenced^  refusal  tc 

action  is  sick,  and  it  is  made  to  appear  that  grant  a  continuance  on   account  of   the  ab- 

his  personal    attendance    can    be  procured  sence  of  a  witness,  duly  subpoenaed,  is  not 

without   unreasonable   delay,  the   statutory  error,  if  no  cause  is  shown  why  the  applica- 

mode  of  taking  the  testimony  of  the  witness  tion  was  not  sooner  made:  People  v.  Beam» 

ought  not    to    be    forced    upon    defendant  66  Cal.  394. 
against  his  will,  under  the  penalty  of  going 

1337.  Application,  how  made. 

Sec.  1337.     The  application  must  be  made  upon  affidavit  stating: 

1.  The  nature  of  the  offense  charged; 

2.  The  state  of  the  proceedings  in  the  action; 

3.  The  name  and  residence  of  the  witness,  and  that  his  testimony  is  material 
^0  the  defense  or  the  prosecution  of  the  action; 

4.  That  the  witness  is  about  to  leave  the  state,  or  is  so  sick  or  infirm  as  to 

afford  reasonable  grounds  for  apprehending  that  he  will  not  be  able  to  attend 

the  trial.     [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect 

July  1,  1901.] 
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• 

1338.  Application,  to  whom  made. 

Sec.  1338.  The  application  may  be  made  to  the  court  or  a  judge  thereof,  and 
must  be  made  upon  three  days^  notice  to  the  opposite  party.  [Commissioners* 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

See  note  to  sec.  1341. 

1339.  Order,  when  g^ranted  and  what  to  contain. 

Sec.  1339.  If  the  court  or  judge  is  satisfied  that  the  examination  of  the 
witness  is  necessary,  an  order  must  be  made  that  the  witness  be  examined  con- 
ditionally, at  a  specified  time  and  place,  and  before  a  magistrate  designated 
therein.  [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect 
July  1, 1901.] 

1340.  Examination  in  absence  of  district  attorney. 

Sec.  1340.  The  defendant  has  the  right  to  be  present  in  person  and  with 
counsel  at  such  examination,  and  if  the  defendant  is  in  custody,  the  oflBcer  in 
whose  custody  he  is,  must  be  informed  of  the  time  and  place  of  such  examina- 
tion, and  must  take  the  defendant  thereto,  and  keep  him  in  the  presence  and 
hearing  of  the  witness  during  the  examination.  [Commissioners'  Amendment, 
approved  March  16,  1901;  took  effect  July  1,  1901.] 

1341.  If  facts  disproved,  examination  not  to  proceed. 

Sec.  1341.  If,  at  the  time  and  place  so  designated,  it  is  shown  to  the  satis- 
faction of  the  magistrate  that  the  witness  is  nat  about  to  leave  the  state,  or  is 
not  sick  or  infirm,  or  that  the  application  was  made  to  avoid  the  examination  of 
the  witness  on  the  trial,  the  examination  cannot  take  place.  [Commissioners* 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

GommissionerB'  note.— '*By  the  amend-  of  taking  conditionally  the  testimony  of  wit- 
ment  to  this  and  the  six  sections  next  pre-  ncsses  who  are  about  to  leave  the  state  or  are 
ceding  it,  we  have  extended,  so  far  as  may  bo  sick  or  infirm  as  to  afford  reasonable 
be  constitutionally  done,  the  provisions  of  grounds  for  apprehending  that  they  will  be 
the  statute  respecting  the  conditional  ex-  unable  to  attend  the  trial.  The  proposed 
amination  of  witnesses,  to  the  end  that  the  change  is  within  the  contemplation  of  sec- 
prosecution,  except  when  it  is  for  a  homicide,  tion  13  of  article  I  of  the  constitution." 
may  have  the  same  privilege  as  the  accused 

1342.  Attendance  of  witness,  how  enforced. 

Sec.  1342.  The  attendance  of  the  witness  may  be  enforced  by  a  subpoena^ 
issued  by  the  magistrate  before  whom  the  examination  is  to  be  taken. 

1343.  Testimony,  how  taken  and  authenticated. 

Sec.  1343.  The  testimony  given  by  the  witness  must  be  reduced  to  writmg^ 
and  authenticated  in  the  same  manner  as  the  testimony  of  a  witness  taken  in 
support  of  an  information. 

1844.  Deposition  to  be  transmitted  to  clerk. 

Sec.  1344.     The  deposition  taken  must,  by  the  magistrate,  be  sealed  up  and 

transmitted  to  the  clerk  of  the  court  in  which  the  action  is  pending  or  may 

come  for  trial. 
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1345.  When  may  be  read  in  evidence— Objections,  etc. 

Sec.  1345.  The  deposition,  or  a  certified  copy  thereof,  may  be  read  in  evi- 
dence by  either  party  on  the  trial',  upon  its  appearing  that  the  witness  is  unable 
to  attend,  by  reason  of  his  death,  insanity,  sickness,  or  infirmity,  or  of  his  con- 
tinued absence  from  the  state.  Upon  reading  the  deposition  in  evidence,  the 
same  objections  may  be  taken  to  a  question  or  answer  contained  therein  as  if 
the  witness  had  been  examined  orally  in  court. 

confronted  witb  the  witnesses  against  him, 
in  the  presence  of  the  conrt  in  which  the 
action  is  being  tried,  except  in  the  instances 
specified  in  section  686:  People  v.  Chung  Ah 
Chue,  57  Cal-  567.  A  defendant  is  not 
boTind  to  take  the  deposition  of  a  witness 
witfiin  reach  of  the  process  of  the  court,  but 
if  the  witness  is  too  unwell  to  attend  the 
trial,  the  court  bhould  grant  a  reasonable 
continuance:  People  v.  Dodge,  28  Cal.  445. 
Prior  to  the  enactment  of  this  code,  the 
deposition  of  a  witness  out  of.  the  state  could 
not  be  taken,  but  was  prohibited:  People  v. 
Francis,  38  Cal.  183.  The  deposition  re- 
quired to  be  taken  by  section  869,  ante,  does 
not  constitute  the  best  or  only  evidence  of 
what  the  witness  swore  to.  Parol  eyidence 
is  admissible  to  show  that  fact:  People  v. 
Curtis,  50  Cal.  95. 

A  deposition  taken  under  sections  882  and 
869  must  conform  to  the  requirements  there- 
of. Where  the  fact  that  the  witness  was 
unable  to  procure  sureties  for  his  appearance 
at  the  trial  was  not  shown  by  the  oath  of 
anyone,  and  the  deposition  itself  does  not 
show  that  it  was  read  over  to  the  witness 
and  signed  by  him  after  acknowledging  it  to 
be  correct,  and  was  certified  to  by  the  officer 
taking  it,  it  will  be  inadmissible  against  the 
defendant:  People  v.  Mitchell,  64  Cal.  85. 

A  deposition  taken  under  a  stipulation 
which  provides  for  the  admission  of  the  dep- 
osition without  conditions  is  governed  by 
the  stipulation,  and  not  by  the  statutory 
provisions:  People  v.  Grundell,  75  Cal.  301. 

Evidence  of  absent  or  deceased  wit- 
nesses: See  61  Am.  St.  Rep.  886-892,  note;  8 
Am.  Dec.  717,  718,  note. 


Depositions  as  evidence.— The  deposition 
of  a  witness  given  before  a  coroner's  jury, 
certified  and  returned  to  court  as  required 
by  the  statute,  is  admissible  in  evidence  for 
the  purpose  of  contradicting  the  statement  of 
the  witness  made  under  oath,  on  the  trial 
of  the  person  accused  of  having  murdered 
the  deceased:  People  v.  Devine,  44  Cal.  452. 
Depositions,  to  be  admissible  against  a  party, 
must  show  an  actual  compliance  with  all 
the  provisions  of  the  statute:  Williams  v. 
Chadbourne,  6  Cal.  559.  Taking  the  testi- 
mony of  a  witness  on  behalf  of  the  people 
in  a  criminal  case  by  deposition  is  an  ex- 
ception to  the  rule  which  entitles  the  de- 
fendant in  a  criminal  action  to  be  confronted 
with  the  witnesses  against  him  in  the  pres- 
ence of  the  court,  and  every  substantial  re- 
quirement of  the  law  which  authorizes  it 
must  be  observed:  People  v.  Mitchell,  64 
Cal.  85,  87.  When  taken  by  the  committing 
magistrate  under  section  869,  ante,  they  are 
not  admissible  against  the  defendant  under 
section  680,  ante,  unless  taken  in  the  man- 
ner and  form,  and  certified,  as  required  by 
the  former  section,  and  the  certificate  must 
show  an  actual  compliance  with  all  the  re- 
quirements of  the  statute.  A  deposition  not 
certified  by  the  magistrate  otherwise  than 
by  a  jurat  in  the  ordinary  form  is  not  admis- 
sible: People  V.  Morine.  54  Cal.  575.  The  re- 
porter's notes  of  testimony  given  by  a  wit- 
ness upon  the  trial  of  a  former  indictment 
against  the  defendant  for  the  same  offense, 
which  indictment  has  been  subsequently  set 
aside,  the  witness  being  out  of  the  state, 
are  not  admissible  against  the  defendant  on 
a  second  trial  for  the  same  offense.  A  de- 
fendant in  a  criminal  case  is  entitled  to  be 


1346.  Deposition  of  witness  imprisoned  in  another  county. 

Sec.  1346.  When  a  material  witness  for  a  defendant,  under  a  criminal  charge, 
is  a  prisoner  in  the  state  prison,  or  in  the  county  jail  of  a  county  other  than 
that  in  which  the  defendant  is  to  he  tried,  his  deposition  may  be  taken,  on 
behalf  of  the  defendant,  in  the  manner  provided  for  in  the  case  of  a  witness 
who  is  sick,  and  the  provisions  of  the  Penal  Code,  commencing  with  section 
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thirteen  hundred  and  thirty-five  and  ending  with  section  thirteen  hundred  and 
forty-five,  shall,  so  far  as  applicable,  govern  in  the  application  for  and  in  the 
taking  and  use  of  such  deposition.  Such  deposition  may  be  taken  before  any 
magistrate  or  notary  public  of  the  county  in  which  the  jail  or  prison  is  situated; 
or  in  case  the  witness  is  confined  in  the  state  prison,  and  the  defendant  is  unable 
to  pay  for  taking  the  deposition,  before  the  warden  or  clerk  of  the  board  of 
directors  of  the  state  prison,  whose  duty  it  shall  be  to  act  without  compensa- 
tion. Every  officer  before  whom  testimony  shall  be  taken  by  virtue  hereof 
shall  have  authority  to  administer,  and  shall  administer,  an  oath  to  the  witness 
that  his  testimony  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth.  [Amendment,  approved  April  9,  1880;  Amendments  1880,  27  (Ban.  ed. 
174);  took  effect  immediately.] 


CHAPTER  V. 

EXAMINATION  OF  WTITNESSES  ON  COMMISSION. 

Sec.  1349.  Witneas  residing  out  of  the  state,  when  to  be  examined. 

Sec.  1350.  When  defendant  may  apply  for  an  order  to  examine. 

Sec.  1351.  C!ommi68ion  defined. 

Sec.  1352.  Application  made  on  affidavit. 

Sec.  1353.  Application,  to  whom  made. 

Sec.  1354.  Order  for  commission,  when  granted,  stay  of  proceedings. 

Sec.  1355.  Interrogations,  how  settled  and  allowed. 

Gee.  135G.  Direction  as  to  the  retam  of  the  commission. 

Sec.  1357.  Commission,  how  executed. 

Sec.  1358.  Ketumcd  commission,  delivered  to  an  agent. 

Sec.  1350.  Same. 

Sec.  13(50.  When  and  how  filed. 

Sec.  1361.  Commission  and  return  open  for  inspection — Copies. 

Sec.  1362.  Depositions  to  be  read  in  evidence — Objections. 

1349.  Witness  residing  out  of  state,  when  to  be  examined. 

Sec.  1349.  When  an  issue  of  fact  is  joined  upon  an  indictment  or  informa- 
tion, the  defendant  may  have  any  material  witness,  residing  out  of  the  state, 
examined  in  his  behalf,  as  prescribed  in  this  chapter,  and  not  otherwise. 
[Amendment,  approved  April  9,  1880;  Amendments  1880,  28  (Ban.  ed.  175); 
took  effect  immediately.] 

1350.  When  defendant  may  apply  for  order  to  examine. 

Sec.  1350.  When  a  material  witness  for  the  defendant  resides  out  of  the 
state,  the  defendant  may  apply  for  an  order  that  the  witness  be  examined  on  a 
commission. 

1351.  Commission  defined. 

Sec.  1351.  A  commission  is  a  process  issued  under  the  seal  of  the  court  and 
the  signature  of  the  clerk,  directed  to  some  person  designated  as  commissioner, 
authorizing  him  to  examine  the  witness  upon  oath  on  interrogatories  annexed 
thereto,  to  take  and  certify  the  deposition  of  the  witness,  and  to  return  it  accord- 
ing to  the  directions  given  \vith  the  commission. 
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1352.  Application  made  on  affidavit. 

Sec.  1352.     The  application  must  be  made  upon  affidavit,  stating: 

1.  The  nature  of  the  offense  charged; 

2.  The  state  of  the  prpceedings  in  the  action,  and  that  an  issue  of  fact  has 
been  joined  therein; 

3.  The  name  of  the  witness,  and  that  his  testimony  is  material  to  the  defense 
of  the  action; 

4.  That  the  witness  resides  out  of  the  state. 

4 

1363.  Application,  to  whom  made. 

Sec.  1353.  The  application  may  be  made  to  the  court,  or  a  judge  thereof,  and 
must  be  upon  three  days'  notice  to  the  district  attorney.  [Amendment,  ap- 
proved March  12,  1880;  Amendments  1880,  6  (Ban.  ed.  26);  took  efEect  im- 
mediately.] 

1364.  Order  for  commission,  when  granted,  stay  of  proceedings. 

Sec.  1354.  If  the  court  to  whom  the  application  is  made  is  satisfied  of  the 
truth  of  the  facts  stated,  and  that  the  examination  of  the  witness  is  necessary 
to  the  attainment  of  justice,  an  order  must  be  made  that  a  commission  be  issued 
to  take  his  testimony;  and  the  court  may  insert  in  the  order  a  direction  that  the 
trial  be  stayed  for  a  specified  time,  reasonably  sufficient  for  the  execution  and 
return  of  the  commission.  [Amendment,  approved  April  9, 1880;  Amendments 
1880,  28  (Ban.  ed.  175);  took  effect  immediately.] 

Continuance.— The  court  will  not  grant  a  23.  It  was  not  error  for  the  court  to  refuse 
continuance  upon  the  affidavit  of  defendant  to  issue  a  commission  to  take  testimony  to 
stating  that  he  believes  he  can  procure  the  establish  the  defense  of  insanity,  when  the 
attendance  of  witnesses  residing  out  of  the  facts  sought  to  be  proved  were  in  part  ad- 
state,  or  their  deposition,  such  affidavit  he-  mitted  by  the  prosecution,  and  as  to  the  rest 
ing  in  the  alternative:  People  v.  Francis,  38  amounted  merely  to  a  showing  that  wit- 
Cal.  183.  It  will  not  be  considered  whether  nesses  who  had  not  seen  the  defendant  dnr- 
the  ruling  refusing  a  commission  was  within  ing  his  seven  years'  residence  in  California 
the  discretion  of  the  court,  if  it  is  refused  on  would  testify  to  their  belief  that  he  was  of 
the  sole  ground  6t  want  of  jurisdiction  to  unsound  mind:  People  v.  Young,  108  Cal.  8. 
make  the  order:  People  v.  Lundquist,  84  Cal. 

1365.  Interrogations,  lig>w  settled  and  allowed. 

Sec.  1355.  When  the  commission  is  ordered,  the  defendant  mnst  serve  upon 
the  district  attorney,  without  delay,  a  copy  of  the  interrogatories  to  be  annexed 
thereto,  with  two  days'  notice  of  the  time  at  which  they  will  be  presented  to  the 
court  or  judge.  The  district  attorney  may  in  like  manner  serve  upon  the 
defendant  or  his  counsel  cross-interrogatories,  to  be  annexed  to  th^  commis- 
sion, with  the  like  notice.  In  the  interrogatories  either  party  may  insert  any 
questions  pertinent  to  the  issue.  When  the  interrogatories  and  cross-interroga- 
tories are  presented  to  the  court  or  judge,  according  to  the  notice  given,  the? 
coui<t  or  judge  must  modify  the  questions  so  as  to  conform  them  to  the  rules  of 
evidence,  and  must  indorse  upon  them  his  allowance,  and  annex  them  to  the 
commission. 

1366.  Direction  as  to  the  return  of  the  commission. 

Sec.  1356.    Unless  the  parties  otherwise  consent,  by  an  indorsement  upon 
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the  commission,  the  court  or  judge  must  indorse  thereon  a  direction  as  to  the 
manner  in  which  it  must  be  returned,  and  may,  in  his  discretion,  direct  that  it 
be  returned  by  mail  or  otben^use,  addressed  to  the  clerk  of  the  court  in  which 
the  action  is  pending,  designating  his  name  and  the  place  where  his  office  is  kept. 

1357.  Commission,  how  executed. 

Sec.  1357.  The  commissioner,  unless  otherwise  specially  directed,  may  exe- 
cute the  commission  as  follows: 

1.  He  must  publicly  administer  an  oath  tcr  the  witness  that  his  answers  given 
to  the  interrogatories  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth; 

2.  He  must  cause  the  examination  of  the  witness  to  be  reduced  to  writing, 
and  subscribed  bv  him; 

3.  He  must  write  the  answers  of  the  witness  as  near  as  possible  in  the  lan- 
guage in  which  he  gives  them,  and  read  to  him  each  answer  as  it  is  taken  down, 
and  corre<rt  or  add  to 'it  until  it  conforms  to  what  he  declares  is  the  truth; 

4.  If  the  witness  declines  answering  a  question,  that  fact,  with  the  reason 
assigned  by  him  for  declining,  must  be  stated; 

5.  If  any  papers  or  documents  are  produced  before  him  and  proved  by  the 
witness,  they,  or  copies  of  them,  must  be  annexed  to  the  deposition  subscribed 
by  the  witness  and  certified  by  the  commissioner; 

6.  The  commissioner  must  subscribe  his  name  to  each  sheet  of  the  deposi- 
tion, and  annex  the  deposition,  with  the  papers  and  documents  proved  by  the 
witness,  or  copies  thereof,  to  the  commission,  and  must  close  it  up  under  seal, 
and  address  it  as  directed  by  the  indorsement  thereon; 

7.  If  there  be  a  direction  on  the  commission  to  return  it  by  mail,  the  com- 
missioner must  immediately  deposit  it  in  the  nearest  postoffice.  If  any  other 
direction  be  made  by  the  written  consent  of  the  parties,  or  by  the  court  or 
judge,  on  the  commission  as  to  its  return,  the  commissioner  must  comply  with 
the  direction. 

A  copy  of  this  section  must  be  annexed  to  the  commission.  [Amendment, 
approved  March  24,  1874;  Amendments  1873-74,  451;  took  effect  July  1,  1874.J 

1358.  Commission,  how  returned  when  delivered  to  an  agent. 

Sec.  1358.  If  the  commission  and  return  be  delivered  by  the  commissioner  to 
an  agent,  he  must  deliver  the  same  to  the  clerk  to  whom  it  is  directed,  or  to 
the  judge  of  the  court  in  which  the  action  is  pending,  by  whom  it  may  be 
received  and  opened,  upon  the  agent  making  affidavit  that  he  has  received  it  from 
the  hands  of  the  commissioner,  and  that  it  has  not  been  opened  or  altered  since 
he  received  it.  [Amendment,  approved  April  9,  1880;  Amendments  1880,  28 
(Ban.  ed.  175);  took  effect  immediately.] 

1359.  Same. 

Sec.  1359.  If  the  agent  is  dead,  or  from  sickness  or  other  casualty  unable 
personally  to  deliver  the  commission  and  return,  as  prescribed  in  the  last  sec- 
tion, it  may  be  received  by  the  clerk  or  judge  from  any  other  person,  upon 
his  making  an  affidavit  that  he  received  it  from  the  agent;  that  the  agent  is 
dead,  or  from  sickness  or  other  casualty  unable  to  deliver  it;  that  it  has  not 
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been  opened  or  altered  since  the  person  making  the  affidavit  received  it;  and 
that  he  believes  it  has  not  been  opened  or  altered  since  it  came  from  the  hands 
of  the  commissioner. 

1360.  When  and  how  filed. 

Sec.  1360.  The  clerk  or  judge  receiving  and  opening  the  commission  and 
return  must  immediately  file  it,  with  the  affidavit  mentioned  in  the  last  two 
sections,  in  the  office  of  the  clerk  of  the  court  in  which  the  indictment  is  pend- 
ing. If  th«  commission  and  return  is  transmitted  by  mail,  the  clerk  to  whom 
it  is  addressed  must  receive  it  from  the  postoffice,  and  open  and  file  it  in  his 
office,  wh-ere  it  must  remain,  unless  otherwise  directed  by  the  court  or  judge. 

1361.  Commission  and  return  open  for  inspection' — Copies. 

Sec.  1361-  The  commission  and  return  must  at  all  times  be  open  to  the 
inspection  of  the  parties,  who  must  be  furnished  by  the  clerk  with  copies  of  the 
same  or  of  any  part  thereof,  on  payment  of  his  fees. 

1362.  Depositions  to  be  read  in  evidence — Objections. 

Sec.  1362.  The  depositions  taken  under  the  commission  may  be  read  in 
evidence  by  either  party  on  the  trial,  upon  it  being  shown  that  the  witness  is 
unable  to  attend  from  any  cause  whatever;  and  the  same  objections  may  be 
taken  to  a  question  in  the  interrogatories  or  to  an  answer  in  the  deposition,  as 
if  the  witness  had  been  examined  orally  in  court. 

Depositions    in    criminal    cases:    See  fendant  could  not  take  the  deposition  of  any 

People  V.  Garrett,    6    Cal.  203;    People  v.  witness  who  resided  out  of  the  state.    The 

Francis,  38  Cal.  183;  People  v.  Curtis,  50  Cal.  same  reason  for  ^  statutory  enactment  to 

9.5;  Weeks  on  Depositions,  sees.  540-509;. see  meet  such  a  case  exists  as  for  the  provisions 

sec.  1345,  note.  relating  to  taking  testimony  conditionally. 

"The  two  preceding  chapters    embody  As  the  law  now  stands,  a  defendant  is  un- 

the  provisions  of  sections  562-582,  inclusive,  able  to  avail  himself  of  the  testimony  of  a 

of    the  criminal    practice  act    (Stats.  1851,  witness    residing    in     another     state,    even 

212),  extended  to  provide  for  taking  deposi-  though  that  testimony  is  absolutely  neces- 

tions  of  persons  out  of  the  state.    In  People  gary    to    his    exculpation":    Commissioners* 

V.  Francis,  38  Cal.  183,  the  supreme  court  note, 
held  that  under  the  sections  cited  the  de- 


CHAPTEE  VI. 

INQUIEl    INTO  THE    INSANITY   OF  THE    DEFENDANT    BEFORE    TRIAL  OR    AFTER 

CONVICTION. 

Sec.  1^67.  Insane  person  cannot  be  tried  or  punished. 

Sec.  1368.  Doubts  as  to  sanity  of  the  defendant,  how  determined. 

Sec.  1369.  Order  of  trial  of  question  of  insanity. 

Sec.  1370.  Verdict  of  the  jury  as  to  sanity    and  proceedings  thereon. 

Sec.  1371.  If  defendant   committed,   it  exonerates  bail. 

Sec.  1372.  Defendant  detained  in  asylum  until  he  becomes  sane. 

Sec.  1373.  Expense  of  sending,  etc.,  defendant  to  asylum. 

1367.  Insane  person  cannot  be  tried  or  punished. 

Sec.  1367.    A  person  cannot  be  tried,  adjudged  to  punisliinent,  or  punished 
for  a  public  offense  while  he  is  insane. 
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**l"he  words  *an  act  done  by  a  person  in  a 
state  of  insanity  cannot  be  punished  as  a 
public  ofTense/  which  were  in  the  original 
section,  are  omitted.  They  prescribed  a  rule 
by  which  responsibility  was  to  be  measured, 
and  not  a  rule  of  criminal  procedure,  and  for 
that  reason  are  in  substance  incorporated 
in  the  first  part  of  this  code.  At  common 
law,  one  who  had  committed  a  capital  of- 
fense, and  who  became  insane  before  con- 
viction, could  not  be  arraigned;  if  he  became 
insane  after  conviction,  he  could  not  be  exe- 
cuted: 4  Blackstone's  Commentaries,  24;  1 
Wharton's  Criminal  Law,  sec.  53;  see  note 
to  sec.  1016,  ante,  'Insanity,*  and  cases 
there  cited;  also  1  Greenleaf  on  Evidence, 


42*':  Commissioners'  note.  See,  as  to  the 
effect  of  this  section,  People  v.  Schmitt.  106 
Cal.  48. 

The  test  of  insanity  when  used  as  a 
defense  in  a  criminal  action  is,  whether  or 

not  the  defendant,  at  the  time  of  committing 
the  act  charged,  was  laboring  under  such  a 
defect  of  reason,  from  disease  of  the  mind, 
as  not  to  know  the  nature  or  quality  of  the 
particular  act  with  which  he  stands  charged, 
or,  if  he  knew  its  nature  and  quality,  that 
he  did  not  know  it  was  wrong:  People  v. 
Coffman,  24  Cal.  230;  People  v.  McDonnelU 
47  Cal.  134, 

Acquittal  on  the  ground  of  insanity: 
Sec.  1167,  ante. 


1368.  Doubts  as  to  sanity  of  defendant,  how  determined. 

Sec.  1368.  When  anjaction  is  called  for  trial,  or  at  any  time  during  the  trials 
or  when  the  defendant  is  brought  up  for  judgment  on  conyiction,  if  a  doubt 
arise  as  to  the  sanity  of  the  defendant,  the  court  must  order  the  question  as  ta 
his  sanity  to  be  submitted  to  a  jury;  and  the  trial  or  the  pronouncing  of  the 
judgment  must  be  suspended  until  the  question  is  determined  by  their  verdict, 
and  the  trial  jury  may  be  discharged  or  retained,  according  to  the  discretion  of 
the  court,  during  the  pendency  of  the  issue  of  insanity.  [Amendment^  ap- 
proved April  9,  1880;  Amendments  1880,  28  (Ban.  ed.  176);  took  effect  imme- 
diately.] 


Jury  trial  in  lunacy  proceedings:  See 
43  Am.  St.  Kep.  53S<540,  note. 

Insanity  as  a  defense,  generally:  Sec. 
26. 

Order  of  trial:  Sec.  1369. 

Present  insanity.— No  plea  of  present  in- 
sanity is  required.  If  at  any  time  during 
the  proceedings  in  a  criminal  trial  a  doubt 
arises  as  to  the  sanity  of  the  defendant,  it 
is  the  duty  of  the  courts  of  its  own  motion, 
to  suspend  further  proceedings  in  the  case 
until  the  question  of  sanity  has  been  deter- 
mined: People  7.  Ah  Ying,  42  Cal.  19.  A 
motion  to  stay  proceedings  on  the  ground 
that  the  defendant  had  been  regularly  com- 
mitted to  an  asylum  as  an  insane  person, 
and  had  not  been  legally  discharged  there- 
from, and  was  then  insane,  was  properly 
denied,  it  appearing  that  the  defendant  had 
escaped  from  the  asylum,  and  that  the  resi- 
dent physician  of  the  asylum  had  shortly 
thereafter  caused  an  appropriate  record  to 
be  made  of  his  recovery;  and  where  nothing 
further  appeared  to  constrain  a  doubt  as  to 
the  defendant's  sanity,  a  motion  for  submis- 
sion of  the  question  of  his  present  sanity  was 


properly  denied:  People  ▼.  Geiger,  116  Cal. 
440. 

Befusing  to  submit  question  of  sanity 
to  a  jury. — It  is  not  error  for  the  court, 
when  it  entertains  no  doubt  as  to  the  sanity 
of  the  prisoner,  to  deny  a  motion  made  when 
the  prisoner  is  brought  up  for  judgment,  to 
submit  the  issue  of  insanity  to  a  jury:  Peo- 
ple T.  Pico,  62  Cal.  50;  People  y.  Lee  Fook» 
85  Cal.  300. 

Flea  of  insanity  not  to  be  encouraged. 
In  People  v.  De  Oieer,  60  Cal.  382,  the  plea 
of  insanity  was  "a  plea  set  up  in  the  absence 
of  all  matter  tending  to  show  an  excuse 
or  justification  for  the  attempted  murder, 
and  such  pleas  are  not  to  be  encouraged  in 
courts  of  justice."  And  as  to  proper  instruc- 
tion that  jury  examine  the  plea  with  care, 
see  People  v.  Pico,  62  Cal.  50. 

Irresistible  influence  defined;  does  not 
constitute  insanity:  People  y.  Hoin,  G2  Cal 
121;  45  Am.  Rep.  651. 

Acquittal  on  tbe  ground  of  insanity: 
See  sec.  1167. 

Doubt  of  judge.— The  doubt  referred  to 
in  this  section  must  exist  in  the  mind  of  the 
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jadge  before  he  is  authorized  to  grant  the     for  that  purpose:  People  v.  Hettick,  126  Cal. 
request  of  a  defendant  to  have  the  question     425. 
of  his  sanity  tried  before  a  Jury  summoned 

1369.  Order  of  trial  of  question  of  insanity. 

Sec.  1369.  The  trial  of  the  question  of  insanity  must  proceed  in  the  follow- 
ing order: 

1.  The  counsel  for  the  defendant  must  open  the  case,  and  offer  evidence  in 
support  of  the  allegation  of  insanity; 

2.  The  counsel  for  the  people  may  then  open  their  case  and  offer  cTidence  in 
support  thereof; 

3.  The  parties  may  then  respectively  offer  rebutting  testimony  only,  unlesa 
the  court,  for  good  reason  in  furtherance  of  justice,  permit  them'  to  offer  evi- 
dence upon  th€ir  original  cause; 

4.  When  the  evidence  is  concluded,  unless  the  case  is  submitted  to  the  jury 
on  either  or  both  sides  without  argument,  the  counsel  for  the  people  must 
commence,  and  the  defendant  or  his  counsel  may  conclude  the  argument  ta 
the  jury; 

5.  If  the  indictment  be  for  an  offense  punishable  with  death,  two  counsel  on 
each  side  may  argue  the  cause  to  the  jury,  in  which  case  they  must  do  so  alter- 
nately; in  other  cases  the  argument  may  be  restricted -to  one  counsel  on  each 
side; 

6.  The  court  must  then  charge  the  jury,  stating  to  them  all  matters  of  law 
necessary  for  their  information  in  giving  their  verdict. 

Order    of    trial.— Insanity,    when    relied  established  by  satisfactory  proof:  People  v* 

upon  as  a  defense  in  a  criminal  case,  is  to  0*Donnell,  47  Cul.  134;  People  v.  Coffman, 

be  established  by  the  prisoner  by  preponder-  24  Cal.  230;  People  y.  Myers,  20  Cal.  518.^ 

ating  proof.    It  is  an  issue  upon  which  he  The  above  section,  by  requiring  counsel  for 

holds  the  affirmatiye,  and  before  it  can  be  defendant  to  open  a  case,  and  offer  evidence 

availed  of  he  is  bound  to  establish  not  only  in  support  of  the  allegation  of  insanity,  i» 

the  fact  of  insanity,  but  insanity  of  the  char-  consistent  with  the  decisions  cited, 

acter;  i.  e.,  arising  froiA  such  a  cause  as  in  Burden  of  proof  in  insanity:  See  35  Am. 

point  of  law  amounts  to  a  defense:  People  Rep.  32-40,  note. 
V.  Bell,  49  Cal.  488.    It  should  be  clearly 

1370.  Verdict  of  the  jury  as  to  sanity,  and  proceedings  thereon. 

Sec.  1370.  If  the  jury  finds  the  defendant  sane,  the  trial  must  proceed,  or 
judgment  be  pronounced,  as  the  case  may  be.  If  the  jury  finds  the  defendant 
insane,  the  trial  or  judgment  must  be  suspended  until  he  becomes  sane,  and  tho 
court  must  order  that  he  be  in  the  meantime  committed  by  the  sheriff  to  a  state 
hospital  for  the  care  and  treatment  M  the  insane,  and  that  upon  his  becoming 
sane  he  be  redelivered  to  the  sheriff.  [Commissioners'  Amendment,  approved 
March  16,  1901;  took  effect  July  1,  1901.] 

1371.  If  defendant  committed,  it  exonerates  bail. 

Sec.  1371.  The  commitment  of  the  defendant,  as  mentioned  in  the  last  sec- 
tion, exonerates  his  bail,  or  entitles  a  person  authorized  to  receive  the  property 
of  the  defendant  to  a  return  of  any  money  he  may  have  deposited  instead  of  baiL 
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1372.  Defendant  detained  in  asylum  until  sane. 

Sec.  1372.  If  the  defendant  is  received  into  the  state  hospital  he  must  be 
detained  there  until  he  becomes  sane.  When  he  becomes  sane,  the  superintend- 
ent must  certify  that  fact  to  the  sheriff  and  district  attorney  of  the  county.  The 
sheriff  must  thereupon,  without  delay,  bring  the  defendant  from  the  state  hos- 
pital and  place  him  in  proper  custody  until  he  is  brought  to  trial  or  judgment, 
as  the  case  may  be,  or  is  l^ally  discharged.  [Commissioners^  Amendment,  ap- 
proved March  16,  1901;  took  effect  July  1,  1901.] 

Betum  for  trial,  habeas  corpus. — If  a  court,  upon    habeas    corpus,  to    order  him  ^ 

•defendant  accused  of  crime  is  committed  to  into  the    custody  of    the    court  where  the 

an  insane  asylum,  and  the  superintendent  of  charge    is    pending    against    him:    In    re 

the   asylum  does  not  return  him  for  trial  Buchanan,  129  C^l.  330. 
TV'hen  he  becomes  sane,  it  is  the  duty  of  this 

1373.  Expense  of  sending,  etc.,  defendant  to  asylum. 

Sec.  1373.  The  expenses  of  sending  the  defendant  to  the  state  hospital,  of 
keeping  him  there,  and  of  bringing  him  back,  are  in  the  first  instance  charge- 
able to  the  county  in  which  the  indictment  was  found,  or  information  filed;  but 
the  county  may  recover  them  from  the  estate  of  the  defendant,  if  he  has  any,  or 
from  a  relative,  town,  city,  or  county  bound  to  provide  for  and  maintain  him. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 

CHAPTER  VIL 

COMPROMISING  CERTAIN   PUBLIC  OFFENSES   BY  LEAVE  OF  THE  COUBT. 

Sec.  1377.    Compromise  of  offenses  for  which  civil  action  may  be  had. 

Sec.  1378.    Compromise  by  permission  of  the  court. 

Sec.  1379.    No  public  offense  to  be  compromised,  except. 

1377.  Compromise  of  offenses  for  which  civil  action  may  be  had. 

Sec.  1377.  When  a  defendant  is  held  to  answer  on  a  charge  of  misdemeanor, 
for  which  the  person  injured  by  the  act  constituting  the  offense  has  a  remedy 
by  a  civil  action,  the  offense  may  be  compromised  as  provided  in  the  next  sec- 
tion, except  when  it  is  committed: 

1.  By  or  upon  an  officer  of  justice,  while  in  the  execution  of  the  duties  of 
his  office: 

2.  Riotously; 

3.  With  an  intent  to  commit  a  felony. 

Gompouxiding  eriznes:  Sec.  153,  note;  see  made  any  composition,  or  took  any  money  or 

2  Wharton's    Criminal    Law,  8th    ed.,  sec.  promise   of   defendant  to   excuse   him,  the 

1^39<  act  was    punishable:    4    Blackstone's  Com- 

Compromising  offenseB.— By  the  ancient  mentaries,  13G.  The  law  permits  a  corn- 
common  law,  where  a  party  robbed  not  only  promise  of  any  offense,  though  made  the 
knew  the  felon,  but  also  took  his  goods  subject  of  a  criminal  prosecution,  for  which 
again,  or  their  value,  upon  an  agreement  offense  the  injured  party  might  recover 
not  to  prosecute,  he  was  held  an  accessary:  damages  in  an  action;  but  If  the  offense  is 
4  Blackstone's  Commentaries,  133.  And  of  a  public  nature,  no  agreement  can  be 
where  any  other  offense  was  committed,  valid  that  is  founded  on  the  consideration  of 
and  a  party,  without    leave   of   the   court,  stifling   a    prosecution.    Nor    can    such   an 
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agreeDient  be  made  valid  by  the  court  con-  criminal  charge  where  the  person  charged 

sen  ting  that  the  prosecution  may  be  com-  has  not  been  arrested  nor  in  any  way  held 

promised:  Keir  t.  Leeman,  6  Q.  B.  308;  2  to  answer  the  charge:  Saxon  t.  Conger,  d 

Bennett  Sc  Heard's  Leading  Criminal  Cases,  Or.  388, 
216.    There  can    be    no    compromise  of    a 

1378.  Compromise  by  permission  of  court. 

Sec.  1378.  If  the  party  injured  appears  before  the  court  to  which  the  depo* 
sitions  are  required  to  be  returned,  at  any  time  before  trial,  and  acknowledges 
that  he  has  received  satisfaction  for  the  injury,  the  court  may,  in  its  discretion, 
on  payment  of  the  costs  incurred,  order  all  proceedings  to  be  stayed  upon  the 
prosecution,  and  the  defendant  to  be  discharged  therefrom;  but  in  such  case 
the  reasons  for  the  order  must  be  set  forth  therein,  and  entered  on  the  minutes* 
The  order  is  a  bar  to  another  prosecution  for  the  same  offense. 

Bestoration    of    property    embezzled,    ground  for  mitigation  of  punishment:  Sec. 
513,  ante. 

1379.  No  public  offense  to  be  compromised,  except. 

Sec.  1379.  No  public  offense  can  be  compromised,  nor  can  any  proceeding 
or  prosecution  for  the  punishment  thereof  upon  a  compromise  be  stayed,  except 
as  provided  in  this  chapter. 


CHAPTEE  VIII. 

DISMISSAL  OF  THB  ACTION  BBFORE  OR  AFTER  INDICTMENT  FOB  WANT  OF  PROSE- 

CUTION  OR  OTHERWISE. 

• 

Sec.  1382.  When  action  may  be  dismissed. 

See.  1883.  Continuance  and  discharge  from   custody. 

Sec.  1384.  If  action  dismissed,  defendant  to  be  discharged,  etc. 

Sec.  1385.  Dismissed  on  motion  of  court  or   application  of  district  attorney. 

Sec.  1386.  Nolle  prosequi  abolished. 

Sec.  1387.  Dismissal  a  bar  in  misdemeanor,    but  not  in  felony. 

Sec.  1388.  Probationary  treatment  of  juvenile  delinquents. 

13S2.  When  action  may  be  dismissed. 

Sec.  1382.  The  court,  unless  good  cause  to  the  contrary  is  shown,  must 
order  the  prosecution  to  be  dismissed  in  the  following  cases: 

1.  When  a  person  has  been  held  to  answer  for  a  public  offense,  if  an  indict- 
ment is  not  found  or  an  information  filed  against  him,  within  thirty  days  there- 
after; 

2.  If  a  defendant,  whose  trial  has  not  been  postponed  upon  his  application, 
is  not  brought  to  trial  within  sixty  days  after  the  finding  of  the  indictment  or 
filing  of  the  information.  [Amendment,  approved  April  9,  1880;  Amendments 
1880,  29  (Ban.  ed.  176);  took  effect  immediately.] 

Good  cause:  See  People  v.  Bene,  130*Cal.  law  must  be  made,  in  the  first  place,  to  the 

1^-  court  where  the  prosecution  against  him  is 

Dismissal  of  prosecution.— An    applica-  pending:  Ex  parte  Fennessy,  54  Cal.  101.    A 

tiou  of    a    prisoner    for    discharge  on  the  dismissal   of  the   action   against  defendant 

ground  that  no  indictment  was  found  or  in-  under  this  section  is  in  the  nature  of  a  judg- 

formation  filed  within  the  time  allowed  by  ment  of  nonsuit;  and  as  defendant  has  never 
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been  in  jeopardy,  it  is  not  a  bar  to  another 
prosecution:  Ex  parte  Clarke,  54  Cal.  412; 
fix  parte  Cahill,  52  Cal.  463;  see,  also,  Ex 
parte  Bull,  42  Cal.  196. 

See  this  section  construed  in  People  t. 
Giesea,  03  Cal.  345. 

The  provisions  of  this  section  are  manda- 
tory, and  confer  no  discretion  on  the  court: 
People  V.  Morino,  85  Cal.  515. 

Subd.  1.  When  no  indictment  found 
nor  information  filed:  See  People  t.  Wick- 
ham,  113  Cal.  283. 

Subd.  2.  FailiLre  to  bring  to  trial.— 
Court  has  no  discretion  to  prolong  imprison- 
ment of  accused,  and  if  there  was  no  valid 
reason  for  delay,  should  discharge  him  from 
imprisonment  sixty  days  after  information 
filed,  if  no  trial  had  been  had  previously: 
People  V.  Morino,  85  Cal.  615.    The  prose- 


cution has  the  burden  of  showing  a  valid 
reason  for  postponement!  People  v.  Morino, 
85  Cal.  515.  Illness  of  trial  judge  or  his  en- 
gagement in  trial  of  other  causes  is  a  suf- 
ficient reason  for  delay  beyond  sixty  days: 
People  V.  Camilo,  69  Cal.  540;  and  delay  at 
the  request  of  and  for  the  benefit  of  the 
accused  is  a  sufficient  excuse:  People  v. 
Cline,  74  Cal.  575;  the  illness  of  a  juror 
after  the  evidence  was  all  in:  Ex  parte 
Ross,  82  Cal.  109.  Question  of  "good  cause*' 
discussed  but  not  decided  in  People  v.  Buck- 
ley, lie  Cal.  146,  152. 

A  defendant  waives  his  right  of  dismissal, 
under  this  section,  where  he  is  brought  to 
trial  by  the  impaneling  and  swearing  of  a 
jury,  without  previous  objection  that  the 
sixty  day  limit  has  expired:  People  v.  Haw- 
kins, 127  Cal.  372. 


1383.  Continuance  and  discharge  from  cnstody. 

Sec.  1383.  If  the  defendant  is  not  charged  or  tried,  as  provided  in  the  last 
section,  and  sufficient  reason  therefor  is  shown,  the  court  may  order  the  action 
to  be  continued  from  time  to  time,  and  in  the  meantime  may  discharge  the  de- 
fendant from  custody  on  his  own  undertaking  of  bail  for  his  appearance  to 
answer  the  charge  at  the  time  to  which  the  action  is  continued.  [Amendment, 
approved  April  9,  1880;  Amendments  1880,  29  (Ban.  ed.  176);  took  effect  im- 
mediately.] 

1384.  If  action  dismissed,  defendant  to  be  discharged,  etc. 

Sec.  1384.  If  the  court  directs  the  action  to  be  dismissed,  the  defendant 
must,  if  in  custody,  be  discharged  therefrom;  or  if  admitted  to  bail,  his  bail  is 
exonerated,  or  money  deposited  instead  of  bail  must  be  refunded  to  him. 

1385.  Dismissed  on  motion  of  court  or  application  of  district  attorney. 

Sec.  1385.  The  court  may,  either  of  its  own  motion  or  upon  the  application 
of  the  district  attorney,  and  in  furtherance  of  justice,  order  an  action  or  indict- 
ment to  be  dismissed.  The  reasons  of  the  dismissal  must  be  set  forth  in  an 
order  entered  upon  the  minutes. 


Dismissal  of  action.— The  discharge  of  a 
defendant,  that  he  may  be  a  witness  against 
others,  must  be  made  at  the  trial  before  the 
defendant  has  gone  into  his  defense,  by  the 
court  on  its  own  motion,  or  upon  the  appli- 
cation of  the  district  attorney:  People  V. 
Indian  Peter,  48  Cal.  251.  In  criminal 
cases,  the  defendant  cannot  be  discharged 


from  the  indictment  without  trial,  except 
in  certain  particular  cases  enumerated  in 
the  statute:  People  y.  Indian  Peter,  48  Cal. 
251. 

Insufficient  indictment  for  removal  of 
judicial  oiRcer:  People  v.  Ward,  85  Cal.  585. 
No  appeal  lies  from  an  order  dismissing  the 
action:  People  v.  More,  71  Cal.  546. 


1386.  Nolle  prosequi  abolished. 

Sec.  1386.  The  entry  of  a  nolle  prosequi  is  abolished,  and  neither  the  attor- 
ney general  nor  the  district  attorney  can  discontinue  or  abandon  a  prosecution 
for  a  public  offense,  except  as  provided  in  the  last  section, 
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1387.  Dismissal  a  bar  in  misdemeanory  but  not  in  felony. 

Sec.  1387.  An  order  for  the  dismissal  of  the  action,  as  provided  in  this  chri^- 
ter,  is  a  bar  to  any  other  prosecution  for  the  same  offense,  if  it  is  a  misdemeanor; 
but  it  is  not  a  bar  if  the  offense  is  a  felony. 

Dismissal  not  a  bar  in  felonies.— Sec-  Nolle  prosequi,  "wlien  no  bar  to  second 
tion  applied  in  People  y.  Schmidt,  t>4  Cal.  indictment:  See  36  Am.  Eep.  755-757,  note. 
2C0. 

m  1388.  Probationary  treatment  of  juvenile  delinquents. 

Sec.  1388.  Final  judgment  may  be  suspended  on  any  conviction,  charge,  or 
prosecution  of  a  minor,  for  misdemeanor  or  felony,  where  in  the  judgment  of 
the  court  in  which  such  proceeding  is  pending  there  is  reasonable  ground  to  be- 
lieye  that  such  minor  may  be  reformed,  and  that  a  commitment  to  prison  would 
work  manifest  injury  in  the  premises.  Such  suspension  may  be  for  as  long  a 
period  as  the  circumstances  of  the  case  may  seem  to  warrant,  and  subject  to  the 
following  further  provisions:  During  the  period  of  such  suspension,  or  of  any 
extension  thereof,  the  court  or  judge  may,  under  such  limitations  as  may  seem 
advisable,  commit  such  minor  to  the  custody  of  the  officers  or  managers  of  any 
striotly  nonsectarian  charitable  corporation  conducted  for  the  purpose  of  re- 
claiming criminal  minors.  Such  corporation,  by  its  officers  or  managers,  may 
accept  the  custody  of  such  minor  for  a  period  of  two  month,^  (to  be  further  ex- 
tended by  the  court  or  judge  should  it  be  deemed  advisable),  and  should  said 
minor  be  found  incorrigible  and  incapable  of  reformation,  he  may  be  returned 
before  the  court  for  final  judgment  for  his  offense.  Such  charitable  corporation 
must  accept  the  custody  of  said  minor  as  aforesaid,  upon  the  distinct  agreement 
that  it  and  its  officers  will  use  all  reasonable  means  to  effect  the  reformation  of 
such  minor,  and  provide  him  with  a  home  and  instruction.  No  application  for 
.guardianship  of  such  minor  by  any  person,  parent,  or  friend  can  be  entertained 
by  any  court  during  the  period  of  such  suspension  and  custody,  save  upon  recom- 
mendation of  the  court  before  which  the  criminal  proceedings  are  pending.  Such 
court  may  further,  in  its  discretion,  direct  the  payment  of  the  expenses  of  the 
maintenance  of  such  minor  during  such  period  of  two  months,  not  to  exceed,  in 
the  aggregate,  the  sum  of  twenty-five  dollars,  which  sum  includes  board,  cloth- 
ing, transportation,  and  all  other  expenses,  to  be  paid  by  the  county  where  such 
criminal  proceeding  is  pending,  or  direct  action  to  be  instituted  for  the  recovery 
thereof  out  of  the  estate  of  such  minor,  or  from  his  parents.  Such  court  may 
-also  revoke  such  order  of  suspension  at  any  time.  [Commissioners'  Amendment, 
approved  March  16, 1901;  took  effect  July  1,  1901.] 

Constitutionality.— That  th*  above  sec-  ciaco  is  a  court  within  the  meaning  of  this 

tion  is  constitutional,    see  Boys'    and  Girls*  section:  Boys*  and  Girls'  Aid  Soc.  v.  Rois, 

Aid  Soc.  V.  Reis,  71  Cal.  627.  71  Cal.  G27. 

The  police  Judge's  court  of  San  Fran- 

[Section  1389  was  repealed  by  act  approved  March  16,  1901;  Commissioners* 
Amendment;  took  effect  July  1,  1901.] 

"Bepealed  because  its  subject  matter  appears  in  section  two  hundred  and  seventy- 
three  e":  Commissioners'  note.  « 
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CHAPTEE  IX. 

PROCEEDINGS  AGAINST  CORPORATIONS. 

Sec.  1890.  Summons  upon  information  against  corpora tion« 

Seo.  1391.  Form  of  summons. 

Sec.  .1392.  When  and  how  served. 

Sec.  1393.  Examination  of  the  charge. 

Seo.  1394.  Certificate  of  magistrate  and  return  of  depositions. 

Sec.  1395.  Grand  jury  to  investigate  if  there  Is  sufficient  cause. 

Sec.  1390.  Ai)pearance  and  plea. 

Sec.  1397.  Fine  on  conviction,  how  collected. 

1390.  Summons  upon  information  against  corporation. 

Sec.  1390.  Upon  a  complaint  against  a  corporation,  the  magistrate  must 
issue  a  summons  signed  by  him,  with  his  name  of  office,  requiring  the  corpora- 
tion to  appear  before  him,  at  a  specified  time  and  place,  to  answer  the  charge,, 
the  time  to  be  not  less  than  ten  days  after  the  issuing  of  the  summons.  [Com- 
missioners' Amendment,  approved  March  16,  1901 ;  took  effect  July  1,  1901.] 

Indictment  of  corporations:  See  an  article  by   Adelbert  Hamilton,  in  6  Criminal 
Law  Magazine,  317,  on  this  subject. 

1391.  Form  of  summons. 

Sec.  1391.     The  summons  must  be  substantially  in  the  following  form: 

"County  of  • . 

"The  people  of  the  state  of  California  to  (naming  the  corporation): 

"You  are  hereby  summoned  to  appear  before  me  at  (naming  the  place),  on 
(specifying  the  day  and  hour),  to  answer  a  charge  made  against  you  upon  the 
complaint  of  A  B  (or  the  complaint  of  the  grand  jury  of  the  county,  as  the 
case  may  be),  for  (designating  the  offense  generally). 

"Dated  at  the  city  (or  township)  of  — ' — ,  this day  of . 

"G  H, 
•'^Justice  of  the  Peace"  (or  as  the  case  may  be). 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1^ 
1901.] 

1392.  When  and  how  served. 

Sec.  1392.  The  summons  must  be  served  at  least  five  days  before  the  day  of 
appearance  fixed  therein,  by  delivering  a  copy  thereof  and  showing  the  original 
to  the  president  or  other  head  of  the  corporation,  or  to  the  secretary,  cashier^ 
or  managing  agent  thereof.  * 

1393.  Examination  of  the  charge. 

Sec.  1393.  At  the  appointed  time  in  the  summons,  the  magistrate  must  pro- 
ceed to  im^stigate  the  charge  in  the  same  manner  as  in  the  case  of  a  natural 
person,  so  far  as  these  proceedings  are  applicable. 

1394.  Certificate  of  magistrate  and  return  of  depositions. 

Sec.  1394.    After  hearing  the  proofs,  the  magistrate  must  certify  upon  the 

512 


Chap.  XI.]  Errors  and  Mistakes  in  Pleadings.  §§  1395-1404 

deposiidons,  either  that  there  is  or  is  not  suflBcient  cause  to  believe  the  corpora- 
tion guilty  of  the  offense  charged,  and  must  return  the  deposition  and  certificate, 
as  prescribed  in  section  eight  hundred  and  eighty-three. 

1395.  Orand  jury  to  invegtigate  if  there  is  sufficient  cause. 

Sec.  1395.  If  the  magistrate  returns  a  certificate  that  there  is  sufficient  cause 
to  believe  the  corporation  guilty  of  the  offense  charged,  the  grand  jury  may 
proceed,  or  the  district  attorney  file  an  information  thereon,  as  in  case  of  a  nat- 
ural person  held  to  answer.  [Amendment,  approved  April  9,  1880;  Amend- 
ments 1880,  29  (Ban.  ed.  176);  took  effect  immediately.] 

1396.  Appearance  and  plea. 

Sec.  1396.  If  an  indictment  is  found,  or  information  filed,  the  corporation 
may  appear  by  counsel  to  answer  the  same.  If  it  does  not  thus  appear,  a  plea 
of  not  guilty  must  be  entered,  and  the  same  proceedings  had  thereon  as  in 
other  cases;  [Amendment,  approved  April  9, 1880;  Amendments  1880,  29  (Ban. 
ed.  176);  took  effect  immediately.] 

1397.  Fine  on  conviction,  how  collected. 

Sec.  1397.  When  a  fine  is  imposed  upon  a  corporation  on  conviction,  it  may 
be  collected  by  virtue  of  the  order  imposing  it,  by  the  sheriff  of  the  county,  out 
of  its  real  and  personal  property,  in  the  same  manner  as  upon  an  execution  ^n 
a  civil  action. 

**Thls  code  makes  no  distinction  be-  jury,  etc.  But  from  the  nature  of  things, 
tween  natural  persons  and  corporations  in  a  different  mode  must  be  provided  for  bring- 
respect  to  the  manner  of  commencing  crimi-  ing  the  case  of  a  corporation  defendant 
nal  actions;  they  must  all  be  commenced  before  the  magistrate  or  grand  jury,  and  for 
alike,  either  by  an  information  before  a  their  appearance  and  plea;  hence  this  chap- 
magistrate  or  by  presentment   of   a    grand  ter":  Code  commissioners'  note. 


CHAPTEE  X. 
BNTITLING  AFFIDAVITS. 

1401.  Affidavits  defectively  entitled,  valid. 

Sec.  1401.  It  is  not  necessary  to  entitle  an  affidavit  or  deposition  in  the 
action,  whether  taken  before  or  after  indictment  or  information,  or  upon  an 
appeal;  but  if  made  without  a  title,  or  with  an  erroneous  title,  it  is  as  valid  and 
effectual  for  every  purpose  as  if  it  were  duly  entitled,  if  it  intelligibly  refer 
to  the  proceeding,  indictipent,  information,  or  appeal  in  which  it  is  made. 
[Amendment,  approved  April  9,  1880;  Amendments  1880,  29  (Ban.  ed.  177); 
took  effect  immediately.] 

CHAPTER  XI. 

ERRORS  AND  MISTAKES  IN  PLEADINGS  AND  OTHER   PROCEEDINGS. 

1404.  When  not  material. 

Sec.  1404.     Neither  a  departure  from  the  form  or  mode  prescribed  by  this 
code  in  respect  to  any  pleading  or  proceeding,  nor  an  error  or  mistake  therein. 
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renders  it  invalid,  unless  it  has  actually  prejudiced  the  defendant,  or  tended  to 
his  prejudice,  in  respect  to  a  substantial  right. 

Immaterial  errors.-— The  failure   of   the  Variance  in  case  of   forgery  held    imma- 

clerk  to  read  the  indictment  to  the  jury,  and  terial  where  the  words  in  the  original  were 

to  atate  defendant's  plea,  is  not  fatal  error,  "shiped*'  and  **8aide,"  and  in  the  copy  were 

H  appearing  that  the  jury  were,  from  the  "shipped*'  and  •'said":  People  v.  Cammings, 

first,  fully  informed    of  the    precise  charge  57  Cal.  88. 

against  defendant,  and  of  the  issue   raised  Error  in  allowing  a  challenge  is  not  preju- 

by  his  plea  of  not  guilty:  People  v.  Sprague,  dicial,  where  it  appears  that  a  fair  and  im- 

53  Cal.  491.     The  irregularity  of  receiving  partial  jury  was  obtained:  People  v.  Dor* 

the   verdict  without  first  calling  over  the  rant,  116  Cal.  179,  199. 

names  of  the  jurors  does  not  prejudice  de-  So,  also,  for  a  case  of  nonprejudicial  re- 

fendant,  if  the  jury  were  all  present  and  jection  of  evidence:  See  People  v.  lams,  57 

had  agreed:  People  v.  Rodundo,  44  Cal.  538.  Cal,  115,  126;    People  v.  Kramer,  117  Cal. 

A  failure  to  record  the  written  verdict  be-  647.    For  noninjurious  meaningless  instruc* 

fore  it  is  read  and  assented  to  by  the  jury,  tion:  People  v.  Ah  Loy,  57    Cal.  566;  «> 

and  the  jury  discharged,  though  an  irregu-  where  an  objection  was  sustained  to  a  ques- 

larity,  is  not  fatal  to  the  judgment:  People  tion,  but  the  witness  answered  it:  People  v. 

V.  Gilbert,  57  Cal.  96.    The  fact  that  a  tech-  Hall,  57  Cal.  569;  so  in  People  v.  Barnbart, 

nical  error  was    committed    by    the    court  59  Cal.  384,  and  People  v.  Muhlner,  115 

during  a  criminal  trial  is  not  of  itself  enough  'Cal.  303,  where  the  jury  found  in  a  less  de- 

to  produce  a  reversal  of  the  judgment,  but  gree  tban  they  might  have  done;  and  in 

it   must    be  such  an  error  as  produced  an  People  v.  Murback,  64    Cal.  369,  where  a 

injury  to  the  substantial  rights  of  defend-  clerical  error  in  entering  the  judgment  wa« 

aut.-  People  v.  Brotherton,  47  Cal.  388;  see,  held  ImmateriaL 
also.  People  v.  Colby,  54  Cal.  37;  People  v. 
Swenson,  49  Cal.  388. 

CHAPTER  XIL 

DISPOSAL  OF  PROPERTY  STOLEN  OR  EMBEZZLED. 

Sec.  1407.  AVhen  property  comes  into  custody  of  peace  officer  he  mast  hold  it  subject 

to  order  of  magistrate. 

Sec.  1408.  Order  for  its  delivery  to  owner. 

Sec.  1409.  Magistrate  must  deliver  it  to  owner. 

Sec.  1410.  Court  in  which  trial  is  had  may  order  its  delivery. 

Sec.  1411.  Delivered  to  county  treasurer  if  not  claimed  in  six  months. 

Sec.  1412.  Receipt  for  money,  etc.,  taken   from  person  arrested. 

Sec  1413.  Record  of  property  alleged  to  be  stolen. 

1407.  When  property  comes  into  cnstody  of  peace  officer,  lie  must  hold  it  subject 
to  order  of  magistrate. 

Sec.  1407.  When  property  alleged  to  have  been  stolen  or  embezzled  comes 
into  the  custody  of  a  peace  officer,  he  must  hold  it  subject  to  the  order  of  the 
magistrate  authorized  by  the  next  section  to  direct  the  disposal  thereof. 

1408.  Order  for  its  delivery  to  owner. 

Sec.  1408.  On  satisfactory  proof  of  the  ownership  of  the  property,  the  magis- 
trate before  whom  the  information  is  laid,  or  who  examines  the  charge  against 
the  person  accused  of  stealing  or  embezzling  it,  must  order  it  to  be  delivered 
to  the  owner,  on  his  paying  the  necessary  expenses  incurred  in  its  preservation, 
to  be  certified  by  the  magistrate.    The  order  entitles  the  owner  to  demand  and 

receive  the  property. 
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1409.  Magistrate  miuit  deliver  it  to  owner. 

Sec.  1409.  If  property  stolen  or  embezzled  comes  into  custody  of  the  magis- 
trate, it  must  be  delivered  to  the  owner  on  satisfactory  proof  of  his  title,  and 
on  his  paying  the  necessary  expenses  incurred  in  its  preservation,  to  be  certified 
by  the  magistrate. 

1410.  Court  in  wMcli  trial  is  had  may  order  delivery. 

Sec.  1410.  If  the  property  stolen  or  embezzled  has  not  been  delivered  to  the 
owner,  the  court  before  which  a  trial  is  had  for  stealing  or  embezzling  it  may, 
on  proof  of  his  title,  order  it  to  be  restored  to  the  owner. 

1411.  Delivered  to  county  treasurer  if  not  claimed  in  six  months. 

Sec.  1411.  If  the  property  stolen  or  embezzled  is  not  claimed  by  the  owner 
before  the  expiration  of  six  months  from  the  conviction  of  a  person  for  stealing 
or  embezzling  it,  the  magistrate  or  other  oflScer  having  it  in  custody  must,  on 
the  payment  of  the  necessary  expenses  incurred  in  its  preservation,  deliver  it  to 
the  county  treasurer,  by  whom  it  must  be  sold,  and  the  proceeds  paid  into  the 
county  treasury. 

1412.  Beceipt  for  money,  etc.,  taken  from  person  arrested. 

Sec.  1412.  When  money  or  other  property  is  taken  from  a  defendant  ar- 
rested upon  a  charge  of  a  public  oflEense,  the  officer  taking  it  must  at  the  time 
give  duplicate  receipts  therefor,  specifying  particularly  the  amount  of  money 
or  the  kind  of  property  taken;  one  of  which  receipts  he  must  deliver  to  the 
defendant,  and  the  other  of  which  he  must  forthwith  file  with  the  clerk  of  the 
court  to  which  the  depositions  and  statement  are  to  be  sent.  When  such  prop- 
erty is  taken  by  a  police  officer  of  any  incorporated  city  or  town,  he  must  deliver 
one  of  the  receipts  to  the  defendant,  and  one,  with  the  property,  at  once  to  the 
clerk  or  other  person  in  charge  of  the  police  office  in  such  city  or  town. 

1413.  Secord  of  property  alleged  to  be  stolen. 

Sec.  1413.  The  clerk  in,  or  person  having  charge  of,  the  police  office  in  any 
incorporated  city  or  town  must  enter  in  a  suitable  book  a  description  of  every 
article  of  property  alleged  to  be  stolen  or  embezzled,  and  brought  into  the  office 
or  taken  from  the  person  of  a  prisoner,  and  must  attach  a  number  to  each  arti- 
cle, and  make  a  corresponding  entry  thereof. 


CHAPTER  XIII. 

REPRIEVES,  COMMUTATIONS,  AND   PARDONS. 

Sec.  1417.  GoTernor  may  grant  reprieves,  cammutations,  and  pardons. 

Sec.  1418.  His  power  in  respect  to  convictions  for  treason. 

Sec.  1419.  To  communicate  to  the  legislature  reprieves,  commutations^  and  pardons. 

Sec.  1420.  Keport  of  case,  how  and  from  whom  required. 

Sec.  1421.  Notice  to  district  attorney  of  application  for  pardon. 

Sec.  1422.  Publication  of  notice. 

Sec.  1423.  When  two  preceding  sections  not  applicable. 

1417.  Oovemor.may  grant  reprieves,  commutations,  and  pardons.  > 

Sec.  1417.    The  governor  has  power  to  grant  reprieves,  commutations,  and 
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pardons,  after  conviction,  for  all  offenses,  except  treason  and  cases  of  impeach- 
ment, upon  such  conditions  and  with  such  restrictions  and  limitations  as  he 
may  think  proper,  subject  to  the  regulations  provided  in  this  chapter. 

"This  chapter  Is  founded  upon  an  act 
prescribing  the  manner  of  applying  for  par- 
dons: Stats.  1853,  270.  The  provisions  of  an 
act  to  confer  further  powers  upon  the  gov- 
ernor of  this  state,  in  relation  to  the  pardon 
of  criminals  (Stats.  1864,  356),  and  of  the 
act  amendatory  thereof  (Stats.  1868,  111), 
and  of  an  act  authorizing  the  board  of  state 
prison  directors  to  recommend  the  pardonr 
ing  of  convicts,  etc.  (Stats.  1868,  116),  are 
intimately  connected  with  the  subject  of 
prison  discipline,  and  for  that  reason  are, 
with  considerable  modification  (for  reasons 
there  given),  inserted  in  the  part  of  this 
code  relating  to  the  state  prison":  Code  com- 
missioners' note. 

Definitions. — ^A  reprieve  is  a  temporary 
suspension  of  the  execution  of  a  sentence  to 
punishment;  it  is  a  respite  from  the  pen- 
alty. A  commutation  is  the  substitution  of 
a  less  onerous  punishment  for  the  original 
one.  A  pardon  is  a  permanent  discharge  of 
defendant  from  the  penal  consequences  of 
his  crime.  The  term  **amnesty"  is  nowhere 
used  in  this  code.  It  is  defined  as  being  an 
act  of  the  sovereign  power  which  ex- 
tinguishes the  offense  as  to  all  participators, 
and  declares  that  the  government  will  not 
consider  the  thing  done  punishable;  hence  it 
operates  in  favor  of  all  persons  involved  In 
it,  whether  intended  and  specified  or  not. 

Constitutional  provisions.— The  above 
and  the  next  succeeding  section  are  taken 
almost  verbatim  from  the  constitution:  Cal. 
Const.,  art.  VII,  sec.  1.  As  to  power  of  the 
president  to  grant  pardons,  see  U.  S.  Const., 
art.  II,  sec.  2. 

Pardoning  power.— The  pardoning  power, 
whether  exercised  under  the  federal  or  state 
constitution,  is  the  same  in  its  nature  and 
effect  as  that  exercised  by  the  representa- 
tives of  the  English  crown  in  this  country 
in  colonial  times:  People  v.  Bowen,  43  Cal. 


439;  13  Am.  Rep.  148;  United  States  v.  Wil- 
son, 7  Pet.  159;  Ex  parte  Wells,  18  How. 
307.  Pardon  may  be  granted  before  trial: 
Commonwealth  v.  Hitchman,  46  Pa.  St.  357. 
The  pardon  may  be  granted  after  the  of- 
fender has  suffered  the  punishment  ad- 
judged for  his  crime:  People  v.  Bowen,  43 
Cal.  439;  13  Am.  Rep.  148;  United  States 
V.  Jones,  2  Wheel.  451.  The  pardoning 
power  has  no  limitations  except  those  found 
in  the  constitution  and  statutes.  It  may  Ije 
exercised  at  any  time:  Ex  parte  Garland,  4 
Wall.  380. 

Conditional  pardon.— Where  the  condi- 
tion of  the  pardon  is  that  the  defendant 
shall  leave  the  state,  and  he  either  does  not 
leave,  or,  having  left,  returns,  the  original 
sentence  revives,  and  may  be  enforced:  See 
Ex  parte  Marks,  64  Ckh  29;  49  Am.  Rep. 
684;  Flavel's  Case,  8  Watts  &  S.  197:  State 
V.  Chancellor,  1  Strob.  347;  47  Am.  Dec 
557;  People  v.  Potter.  1  Park.  C.  C.  47;  Ex 
parte  Wells,  18  How.  307.  Bat  if  the  time 
for  departure  is  specified  in  the  pardon,  it 
will  not  begin  to  run  during  sickness  or  in- 
capacity: People  V.  James,  2  Caines,  67.  A 
pardon  w^ith  a  condition  precedent  does  not 
operate  until  the  condition  is  performed: 
FlavePs  Case.  8  Watts  &  S.  197. 

Effect  of  pardon.— A  pardon  is  to  be  con- 
strued favorably  to  the  convict;  it  not  only 
relieves  from  punishment,  but  clears  the 
pardoned  from  the  guilt  of  the  offense:  Ex 
parte  Hunt,  10  Ark.  284.  It  removes  from 
the  offender  the  disability  to  testify,  where 
such  disability  follows  conviction  of  a  fel- 
ony: People  V.  Bowen,  43  Cal.  439;  13  Am. 
Rep.  148.  A  pardon  with  a  condition  pre- 
cedent does  not  operate  until  the  condition 
is  performed:  Flavel's  Case,  8  Watts  &  S. 
197.    But  see  Ex  parte  Hunt,  10  Ark.  284. 

Pardon,  effect  of.  and  when   may  be 
granted:  See  59  Am.  Dec.  573-581,  note. 


1418.  His  power  in  respect  to  convictioiiB  for  treason. 

Sec.  1418.  He  may  suspend  the  execution  of  a  sentence,  upon  a  conviction 
for  treason,  until  the  case  can  be  reported  to  the  legislature  at  its  next  meeting, 
when  the  legislature  may  either  pardon,  direct  the  execution  of  the  sentence, 
or  grant  a  further  reprieve;  provided,  that  neither  the  governor  nor  the  legis* 
lature  shall  have  power  to  grant  pardons  or  commutations  of  sentence  in  any 
case  where  the  convict  has  been  twice  convicted  of  felony,  after  the  first  day  of 
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January,  eighteen  hundred  and  eighty,  unless  upon  the  written  recommendation 
of  a  majority  of  the  judges  of  the  supreme  court.  [Amendment,  approved  Feb- 
ruary 18, 1880;  Amendments  1880,  2  (Ban.  ed.  7);  took  effect  immediately.] 

1419.  To  commimicate  to  legislature  reprieves,  commutations,  and  pardons. 

Sec.  1419.  He  must,  at  the  beginning  of  every  session,  communicate  to  the 
legislature  each  case  of  reprieve,  commutation,  or  pardon,  stating  the  name 
of  the  convict,  the  crime  of  wliich  he  is  convicted,  the  sentence  and  its  date,  and 
the  date  of  the  commutation,  pardon,  or  reprieve,  and  the  reasons  for  granting 
the  same.  [Amendment,  approved  February  18,  1880;  Amendments  1880,  3 
(Ban.  ed.  7);  took  effect  immediately.] 

1420.  Seport  of  case,  how  and  from  whom  required. 

Sec.  1420.  When  an  application  is  made  to  the  governor  for  a  pardon,  he 
may  require  the  judge  of  the  court  before  which  the  conviction  was  had,  or  the 
district  attorney  by  whom  the  action  was  prosecuted,  to  furnish  him,  without 
delay,  with  a  statement  of  the  facts  proved  on  the  trial,  and  of  any  other  facts 
having  reference  to  the  propriety  of  granting  or  refusing  the  pardon. 

1421.  Notice  to  district  attorney  of  application  for  pardon. 

Sec.  1421.  At  least  ten  days  before  the  governor  acts  upon  an  application  for 
a  pardon,  written  notice  of  the  intention  to  apply  therefor,  signed  by  the  per- 
son applying,  must  be  served  upon  the  district  attorney  of  the  county  where 
the  conviction  was  had,  and  proof,  by  affidavit,  of  the  service  must  be  presented 
to  the  governor. 

1422.  Publication  of  notice. 

Sec.  1422.  Unless  dispensed  with  by  the  governor,  a  copy  of  the  notice  must 
also  be  published  for  thirty  days  from  the  first  publication,  in  a  paper  in  the 
county  in  which  the  conviction  was  had, 

1423.  When  two  preceding  sections  not  applicable. 

Sec.  1423.    The  provisions  of  the  two  preceding  sections  are  not  applicable: 

1.  When  there  is  imminent  danger  of  the  death  of  the  person  convicted  or 
imprisoned; 

2.  When  the  term  of  imprisonment  of  the  applicant  is  within  ten  days  of  its 
expiration. 
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TITLE  XI. 

OF  PROCEEDINGS  IN  JUSTICES'  AND  POLICE  COURTS,  AND 

APPEALS  TO  THE  COUNTY  COURT. 

« 

Chapter  L    Proceedings  in  Justices'  and  Police  Courts 1426 

II.    Appeals  to  Superior  Courts : 1466 

CHAPTER  L 

PROCEEDINGS   IN  JUSTICES'  AND   POLICE   COURTS. 

Sec.  1425.  Criminal  jurisdiction  of  justices  of  the  peace. 

Sec.  1426.  Proceedings  must  be  commenced  by  complaint. 

Sec.  1427.  Warrants  of  arrest  against  priTate  persons;  sommonfleB  against  corporations. 

Sec.  1428.  Minutes,  how  kept. 

Sec.  1429.  The  plea,  and  how  put  in. 

Sec.  1430.  Issue,  how  tried. 

Sec.  1431.  Change  of  Tenue,  when  granted. 

Sec.  1432.  Proceedings  in  change  of  venue. 

Sec.  1433.  Postponement  of  the  trial. 

Sec.  1434.  Defendant  to  be  present. 

Sec.  1435.  Jury  trial,  how  waived. 

Sec.  1436.  Challenges. 

Sec.  1437.  Oath  of  jurors. 

Sec.  1438.  Trial,  how  conducted. 

Sec.  1439.  Court  to  decide  question  of  law,  but  not  of  fact. 

Sec.  1440.  Jury  may  decide  in  court  or  retire. 

Sec.  1441.  Verdict  of  jury,  how  delivered  and  entered. 

Sec.  1442.  Verdict,  when  several  defendants  are  tried  together* 

Sec.  1443.  Jury,  when  to  be  discharged  without  a  verdict. 

Sec.  1444.  If  discharged,  defendant  may  be  tried  again. 

Sec.  1445.  Proceedings  on  plea  of  guilty,  or  on  conviction. 

Sec.  1446.  Judgment  of  fine  may  direct  imprisonment. 

Sec.  1447.  Defendant,  on  Acquittal,  to  be  discharged;  costs. 

Sec.  1448.  Judgment  against  prosecutor  for  co^ts. 

Sec.  1449.  Judgment,  when  to  be  rendered. 

Sec.  1450.  Motion  for  a  new  trial,  or  in  arrest  of  judgment. 

Sec.  1451.  New  trial,  grounds  of. 

Sec.  1452.  Grounds  of  motion  in  arrest  of  judgment. 

Sec.  1453.  Judgment  to  be  entered  in  the  minutes. 

Sec.  1454.  Discharge  of  defendant  on  judgment  of  acquittal  or  fine  only. 

Sec.  1455.  Judgment  of  imprisonment,  how  executed. 

Sec.  1456.  Judgment  of  imprisonment  until  fine  is  paid,  how  executed* 

Sec.  1457.  Fines,  disposition  of. 

Sec.  1458.  Defendant  may  be  admitted  to   bail. 

Sec.  1459.  Subpoenas. 

Sec.  14G0.  Entitling  affidavits. 

Sec.  1461.  Police  courts  defined. 

1425.  Criminal  jurisdiction  of  justices  of  the  peace. 

Sec.  1425.  The  justices'  courts  have  jurisdiction  of  the  following  public  of- 
fenses committed  within  the  respective  counties  in  which  such  courts  are  es- 
tablished: 
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1.  Petit  larceny; 

2.  Assault  or  battery  not  charged  to  have  been  committed  upon  a  public 
oflBcer  in  the  discharge  of  his  duties,  or  to  have  been  committed  with  such  intent 
as  to  render  the  offense  a  felony; 

3.  Breaches  of  the  peace,  riots,  routs,  affrays,  committing  a  willful  injury  to 
property,  and  all  misdemeanors  punishable  by  fine  not  exceeding  five  hundred 
dollars,  or  imprisonment  not  exceeding  six  months,  or  by  both  such  fine  and 
imprisonment.  [Commissioners'  Amendment,  approved  March  16,  1901;  took 
effect  July  1,  1901.] 

Conunissioiiers'  note. — "This  section  con-  dure,  it  haying  been  heretofore  recommend* 
taiDS  the  matter  now  in  section  one  hun-  ed  to  be  omitted  from  that  code,  for  the 
dred  and  fifteen  of  the  Code  of  Civil  Proce-      purpose  of  inserting  it  in  this." 

1426.  Proceedings  must  be  commenced  by  complaint. 

Sec.  1426.  All  proceedings  and  actions  before  a  justice's  or  police  court,  for 
a  public  offense  of  which  such  courts  have  jurisdiction,  must  be  commenced 
by  complaint  under  oath,  setting  forth  the  offense  charged,  with  such  particu- 
lars of  time,  place,  person,  and  property  as  to  enable  the  defendant  to  under- 
stand distinctly  the  character  of  the  offense  complained  of,  and  to  answer  the 
complaint. 

**Th6  Penal  Code   of  California  works  before  a  justice  of  the  peace:  People  ▼.  Le 

the  same  change  in  criminal  actions  which  Roy,  65  Cal.  613. 

has  been  wrought  by  the  Code  of  Ciyil  Pro-  Police  courts,    organization,   etc.:  See 

cedure   in    civil    cases:  People  ▼.  King,  27  Pol.  Code,  sec.  4424  et  seq. 

Cal.  507;  S7  Am.  Dec.  95;  see  People  ▼.  Cro-  Justices'  courts,  organization,  etc.:  See 

nin,  34  Cal.  191":  Commissioners*  note.  Code  Civ.  Proc,  sec.  85  et  seq. 

Complaint,    when    sufficient:    See    San  Petit  larceny,  superior   courts   have   no 

Francisco  v.  Randall,  54  Cal.  408.  jurisdiction  of  cases  of,  or  of  other  misde- 

Swearlng    to    complaint.— A  complaint  meanors  committed  to  the  justice's  court  by 

filed  in  the  police    court    of   the    city  and  the  legislature:  Ex  parte  Wallingford,  60 

county  of  San  Francisco  may  be  sworn  to  Cal.  103. 

1427.  Warrants  of  arrest  against  private  persons;  summonses  against  corpora- 
tions. 

Sec.  1427.  If  the  justice  of  the  peace,  or  police  judge,  is  satisfied  therefrom 
that  the  offense  complained  of  has  been  committed,  he  must  issue  a  warrant  of 
arrest,  which  must  be  substantially  in  the  following  form: 

"County  of . 

**The  people  of  the  state  of  California  to  any  sheriff,  constable,  marshal,  or 
policeman  in  this  state: 

"Complaint  upon  oath  having  been  this  day  made  before  me,  — ' —  (justice  of 
the  peace  or  police  judge,  as  the  case  may  be),  by  C  D,  that  the  offense  of  (desig- 
nating it  generally)  has  been  committed,  and  accusing  E  F  thereof;  you  are 
therefore  commanded  forthwith  to  arrest  the  above-named  E  F  and  bring  him 
before  me  forthwith,  at  (naming  the  place). 

"Witness  my  hand  and  seal  at ,  this  — ' —  day  of  — = — ,  A.  D. . 

"A  B.^' 

If  it  appears  that  the  offense  complained  of  has  been  committed  by  a  corpora- 
tion, no  warrant  of  arrest  need  issue,  but  the  justice  of  the  peace  or  police 
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judge  must  issue  a  summons  substantially  in  the  form  prescribed  in  section  thir- 
teen hundred  and  ninety-one.  Such  summons  must  be  served  at  the  time  and  in 
the  manner  designated  in  section  thirteen  hundred  and  ninety-two.  At  the  time 
named  in  the  summons  the  corporation  may  appear  by  counsel  and  answer 
the  complaint.  If  it  does  not  appear,  a  plea  of  not  guilty  must  be  entered,  and 
the  same  proceedings  had  therein  as  in  other  cases.  [Commissioners'  Amend- 
ment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

Commissioners'  note.— "The  amendment  Arrest  by  private  person:  Sec.  837,  and 

consists  of  the  last   four  sentences.    They  note. 

provide  a  mode  for  compelling  a  corporation  Arrest  b|7  oral    order   of   ma^strate: 

to  appear  in  response  to  a  complaint  adcus-  Sec.  838,  and  note. 

iug  it  of  a  misdemeanor."  Duty  of  officer  or  person  making  ar- 

Arrest,  what  constitutes:  Sec.  834,  note.  rest:  Sees.  847,  848. 

Arrest,  how  made:  Sees.  835,  842,  notes.  Warrant  of  arrest,  form  of:  Sec.  814. 

Arrest  by  peace  officer:  Sec.  836,  and 
note. 

1428.  Hinntes,  how  kept. 

Sec.  1428.  A  docket  must  be  kept  by  the  justice  of  the  peace  or  police 
justice,  or  by  the  clerk  of  the  courts  held  by  th«m,  if  there  is  one,  in  which 
must  be  entered  each  action  and  the  proceedings  of  the  court  therein. 

1429.  The  plea,  and  how  put  in. 

Sec.  1429.  The  defendant  may  make  the  same  plea  as  upon  an  indictment, 
as  provided  in  section  ten  hundred  and  sixteen.  His  plea  must  be  oral,  and 
entered  in  the  minutes.  If  the  defendant,  plead  guilty,  the  court  may,  before 
entering  such  plea  or  pronouncing  judgment,  examine  witnesses  to  ascertain 
the  gravity  of  the  offense  committed;  and  if  it  appear  to  the  court  that  a  higher 
offense  has  been  committed  than  the  offense  charged  in  the  complaint,  the  court 

t  m 

may  order  the  defendant  to  be  committed  or  admitted  to  bail,  to  answer  any 
indictment  which  may  be  found  against  him  by  the  grand  jury,  or  any  informa- 
tion which  may  be  filed  by  the  district  attorney.  [Amendment,  approved  April 
9,  1880;  Amendments  1880,  30  (Ban.  ed.  177);  took  effect  immediately.] 

1430.  Issue,  how  tried. 

Sec.  1430.  Upon  a  plea  other  than  a  plea  of  guilty,  if  the  parties  waive  a  trial 
by  jury,  and  an  adjournment  or  change  of  venue  is  not  granted,  the  court  must 
proceed  to  try  the  case.  [Amendment,  approved  February  25,  1880;  Amend- 
ments 1880,  5  (Ban.  ed.  9);  took  effect  immediately.] 

Jury  trial,  how  waived:  Sec.  1435. 

1431.  Change  of  venue,  when  granted. 

Sec.  1431.  If  the  action"  or  proceeding  is  in  a  justice's  court,  a  change  of 
the  place  of  trial  may  be  had  at  any  time  before  the  trial  commences: 

1.  When  it  appears  from  the  affidavit  of  the  defendant  that  he  has  reason  to 
believe,  and  does  believe,  that  he  cannot  have  a  fair  and  impartial  trial  before 
the  justice  about  to  try  the  case,  by  reason  of  the  prejudice  or  bias  of  such 
justice,  the  cause  must  be  transferred  to  another  justice  of  the  same  or  an  ad- 
joining township; 
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2.  When  it  appears  from  afifidavits  that  the  defendant  cannot  have  a  fair  and 
impartial  trial,  by  reason  of  the  prejudice  of  the  citizens  of  the  township,  the 
■cause  must  be  transferred  to  a  justice  of  a  township  where  the  same  prejudice 
does  not  exist. 


Bias  or  prejudice  of  Justice.— In  courts 
of  record  the  bias  or  prejudice  of  a  judge 
has  been  held  not  to  constitute  anj  legal  in- 
capacity to  sit  on  the  trial  of  a  cause,  nor 
to  be  a  sufficient  ground  to  authorize  a 
-change  of  the  place  of  trial:  People  v.  Will- 
iams, 2i  Cal.  31;  People  v.  Shuler,  28  Cal. 
490;  People  y.  Mahoney,  18  Cal.  180.  But 
this  is  not  applicable  in  its  full  extent  to 
justices'  courts;  and  change  of  place  of  trial 
may  be  had  on  account  of  bias  or  preju- 
dice of  the  jastice.  Error  of  judge  in 
previous  trial  is  not  eyidenoe  of  bias  or 
prejudice:  People  y.  Williams,  24  Cal.  31; 
People  y.  Shuler,  28  Cal.  490. 

Kefusal  to  change  the  place  of  trial  does 
not  oust  the  court  of  jurisdiction;  any  error 
of  the  judge  in  refusing  must  be  remedied 
by  an  appeal  from  the  judgment:  Ex  parte 
Wright,  119  Cal.  401. 

Prejudice  of  the  community.— Before  a 
defendant  is  entitled  to  a  change  of  the 
place  of  trial,  by  reason  of  the  prejudice  of 
the  citizens  against  him,  it  is  not  sufficient 
that  it  appear  by  affidavit  that  an  impartial 
jury  cannot  be  obtained  from  a  certain  por- 
tion of  the  county:  People  v.  Baker,  1  Oal. 
403.  The  fact  that  the  sheriff  or  his  depu- 
ties may  be  prejudiced  against  defendant  is 
no  legal  or  sufficient  ground  for  changing 
the  place  of  trial:  People  v.  Shuler,  28  Cal. 
490.  The  fact  that  thirty  or  forty  persons 
in  the  community  have  contributed  small 
sums  to  defray  the  cost  of  employing  coun- 
sel to  assist  in  the  prosecution  of  a  criminal 
action,  does  not  show  such  a  general  preju- 
dice of  the  citizens  of  the  county  as  to  en- 
title the  defendant  to  a  change  of  the  place 
of  trial:  People  v.  Graham,  21  Cal.  261;  see 
sec.  1033,  note. 


Affidavits,  on  which  a  motion  to  change 
the  place  of  trial  in  a  criminal  case  is 
founded,  must  state  the  facts  and  circum- 
stances from  which  the  conclusion  is  de- 
duced that  a  fair  and  impartial  trial  cannot 
be  had  in  the  county  in  which  the  indict- 
ment was  found.  A  statement  in  general 
terms  that  a  fair  and  impartial  trial  can- 
not be  had,  or  a  statement  that  the  depo- 
nent verily  believes  that  a  fair  and  impar- 
tial trial  cannot  be  had  on  account  of  popu- 
lar excitement  and  false  reports.  Is  insuffi- 
cient: People  V.  McCauley,  1  Cal.  379. 
Upon  an  application  in  a  criminal  case  to 
change  the  place  of  trial  on  the  ground  that 
a  fair  and  impartial  trial  cannot  be  had  in 
the  county  where  the  prisoner  was  indicted, 
it  is  insufficient  to  state  in  the  affidavit  that 
a  jury  cannot  be  selected  from  a  certain 
portion  of  the  county  who  would  give  the 
prisoner  a  fair  and  impartial  trial:  People 
V.  Baker,  1  Cal.  403.  It  would  seem  that 
the  affidavit  of  defendant  alone,  without 
other  evidence,  is  insufficient  to  entitle  him 
to  a  change  of  venue:  People  v.  Graham,  21 
Cal.  261.  The  affidavits  filed  in  support  of 
the  motion  should  be  definite,  and  should 
state  facts  or  circumstances  from  which  the 
court  may  justly  infer  that  a  fair  trial  can- 
not be  had.  The  mere  opinion  or  belief  of 
affiants  that  defendant  cannot  have  a  fair 
trial  is  insufficient:  People  v.  Yoakum,  53 
Cal.  566;  People  v.  Congleton,  44  Cal.  95; 
see  sec.  1034,  note. 

Discretion  in  granting  or  refusing 
change  of  venue:  See  People  v.  Congleton, 
44  Cal.  95;  People  v.  Yoakum,  53  Cal.  566; 
People  v.  Mahoney,  18  Cal.  186. 


1432.  Proceedings  in  change  of  venue. 

Sec.  1432.  When  a  change  of  the  place  of  trial  is  ordered,  the  justice  must 
transmit  to  the  justice  before  whom  the  trial  is  to  be  had  all  the  original  papers 
in  the  cause,  with  a  certified  copy  of  the  minutes  of  his  proceedings;  and  upon 
receipt  thereof  the  justice  to  whom  they  are  delivered  must  proceed  with  the 
trial  in  the  same  manner  as  if  the  proceeding  or  action  had  been.origmally  com- 
menced in  his  court. 

Transfer  of  records,  etc.,  of  the  action:         Duty  of  court  on  receipt   of   records: 
Sec.  1036,  Sec.  1038. 
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14S3.  Postponement  of  trial. 

Sec.  1433.  Before  the  commenceinent  of  a  trial  in  any  of  the  courts  men- 
tioned in  this  chapter,  either  party  may,  upon  good  cause  shown,  have  a  rea- 
sonable postponement  thereof. 

PoBtponement  of  trial:  Sec.  1052,  note.   ContSnnaiioe  after  commencement  of  trial: 
See  People  t.  Beam,  66  Cal.  304. 

1434.  Defendant  to  be  present. 

Sec.  1434.  The  defendant  must  be  personally  present  before  the  trial  can 
proceed. 

Bight  of  defendant  to  appear  in  per-  misdemeanor,  the   defendant   may    appear 

son:  See  Cal.  Const.,  art.  I,  sec.  13;  People  and  plead  by  attorney,  and  the  trial  may 

T.  Harrington,  42  Cal.  165.  be  had  in  his  absence:  People  v.  Ebner,  23 

Presence   of   defendant   at  the  trial:  Cal.  158;  People  t.  Budd,  57  Cal.  349. 
Sec.  1046,  note.    If  an   indictment  be  for 

1435.  Jury  trial,  how  waived. 

See.  1435.  A  trial  by  jury  may  be  waived  by  the  consent  of  both  parties 
expressed  in  open  court  and  entered  in  the  docket.  The  formation  of  the  jury 
is  provided  for  in  chapter  I,  title  III,  part  I,  of  the  Code  of  Civil  Procedure. 
[Amendment,  approved  February  25,  1880;  Amendments  1880,  5  (Ban.  ed.  9); 
took  effect  immediately.] 

"A  trial  by  Jury  may  be  waived  in  all  number  less  than  twelve   upon   which   the 

criminal  cases  not  amounting  to  felony,  by  parties    may    agree    in    open    court":    Cal. 

the   consent   of   both   parties,  expressed  in  Const.,  art.  I,  sec.  7.  See  Taylor  v.  Beynolds, 

open  court In  cases  of  misdemeanor,  92  CaL  573. 

the  jury  may  consist  of  twelve,  or  of  any  , 

1436.  Challenges. 

Sec.  1436.  The  same  challengea  may  be  taken  by  either  party  to  the  panel 
of  jurors,  or  to  any  individual  juror,  as  on  the  trial  of  an  indictment  for  a  mis- 
demeanor; but  the  challenge  must  in  all  cases  be  tried  by  the  court. 

Challen^,  what  is:  Sec.  1055,  note.  Challenge  to  the  panel  of  Jurors:  Sec. 

General  causes  of  challenge:  Sec.  1072.  1058. 

Particular  causes   of  challenge:   Sec.  Number    of    peremptory    challenges: 

1073.  Sec.  1070. 

Challenge    to    individual    Juror:    Sec. 
1067. 

1437.  Oath  of  jurors. 

Sec.  1437.  The  court  must  administer  to  the  jury  the  following  oath:  'Ton 
do  swear  that  you  will  well  and  truly  try  this  issue  between  the  people  of  the 
state  of  California  and  A  B,  the  defendant,  and  a  true  verdict  render  according 
to  the  evidence/^ 

1438.  Trial,  how  conducted. 

Sec.  1438.  After  the  jury  are  sworn,  they  must  sit  together  and  hear  the 
proofs  and  allegations  of  the  parties,  which  must  be  delivered  in  public  and  in 
the  presence  of  the  defendant. 

Conduct  of  the  trial:  Sec.  1093,  and  Presence  of  defendant  at  the  trial:  Se& 
notes.  1434,  notes, 
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1439.  Conrt  to  decide  qnestions  of  law>  but  not  of  fact. 

•   Sec.  1439.     The  court  must  decide  all  questions  of  law  which  may  arise  in 
the  course  of  the  trial,  but  can  give  no  charge  with  respect  to  matters  of  fact. 

Questions  of  law:  See  sees.  1124, 1126,  in  Instructions:  Sec.  1127,  note. 

notes.  Questions    of    fact.— Judges    shall    not 

Court  must  declare  the  law:  Sec.  1093,  charge  jaries   with    respect   to  matters  of 

subd.  6,  note.  fact,  but  may  state  the  testimony  and  de- 
Duty  of  court  in  charging   the   Jury:  clare  the  law:  Cal.  Const.,  art.  VI,  sec.  19. 

Sec.  1127.  In  case  of  libel:  See  sees.  251,  1125. 

1440.  Jury  may  decide  in  court  or  retire. 

Sec.  1440.  After  hearing  the  proofs  and  allegations,  the  jury  may  decide  in 
court,  or  may  retire  for  consideration.  If  they  do  not  immediately  agree,  an 
officer  must  be  sworn  to  the  following  effect:  ^TTou  do  swear  that  you  will  keep 
this  jury  together  in  some  quiet  and  conv-enient  place;  that  you  will  not  permit 
any  person  to  speak  to  them,  nor  speak  to  them  yourself,  unless  by  order  of 
the  court,  or  to  ask  them  whether  they  have  agreed  upon  a  verdict;  and  that 
you  will  return  them  into  court,  when  they  have  bo  agreed,  or  when  ordered 
by  the  court.'* 

Deliberations  of  the  Jury:  Sec.  1128. 

1441.  Verdict  of  jury,  how  delivered  and  entered. 

Sec.  1441.  The  verdict  of  the  jury  must  in  all  cases  be  general.  When  the 
jury  have  agreed  on  their  verdict,  they  must  deliver  it  publicly  to  the  court, 
who  must  enter,  or  cause  it  to  be  entered,  in  the  minutes. 

Verdict,  general  and  special:  Sec.  1151,         Sealed  verdict:  Sec.  1151,  note, 
ante.  ^  Informal  verdict:  Sees.  1161,  note,  11G2. 

Verdict  of  acquittal:  Sec.  1151,  in  note.  note. 

Verdict   rendered  in   defendant's   ah-         Becording  verdict:  Sees.  1163,  1164,   in 

sence:  Sec.  1148,  note.  notes. 

1442.  Verdict,  when  several  defendants  tried  together. 

Sec.  1442.  When  several  defendants  are  tried  together,  if  the  jury  cannot 
agree  upon  a  verdict  as  to  all,  they  may  render  a  verdict  as  to  those  in  regard 
to  whom  they  do  agree,  on  which  a  judgment  must  be  entered  accordingly,  and 
the  case  as  to  the  rest  may  be  tried  by  another  jury. 

Verdict  as  to  one  of   several    defendants:  Sec.  1160. 

1443.  Jury,  when  to  be  discharged  without  a  verdict. 

Sec.  1443.  The  jury  cannot  be  discharged  after  the  cause  is  submitted  to 
them,  until  they  have  agreed  upon  and  rendered  their  verdict,  unless  for  good 
cause  the  court  sooner  discharges  them. 

Discharge    of   Jury   by   consent:    Sec.         Discharge,  when  acquittal  or  Jeopardy: 
1140,  note.  Sees.  687.  note,  1139,  note. 

1444.  If  discharged,  defendant  may  be  tried  again. 

Sec.  1444.  If  the  jury  is  discharged,  as  provided  in  the  last  section,  the 
court  may  proceed  again  to  the  trial,  in  the  same  maimer  as  upon  the  first  trial, 
and  so  on,  until  a  verdict  is  rendered. 

Jeopardy:  Sec.  687,  note.  Betrial:  Sec.  1141. 
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§§  1445-1448  Penal  Code.  [Part  II,  Title  XI, 

1445.  Proceedings  on  plea  of  guilty,  or  on  conviction. 

Sec.  1445,  When  the  defendant  pleads  guilty  or  is  convicted,  either  by  thq^ 
court  or  by  a  jury,  the  court  must  render  judgment  thereon  of  fine  or  imprison- 
ment, or  both,  as  the  case  may  be.  [Amendment,  approved  March  30,  1874; 
Amendments  1873-74,  453;  took  effect  July  1, 1874.] 

Judgment,  rendition  of:  Sec.  1202,  note.         Judgment,    void    and    voidable:    Sec. 
Judgement,  form  of:  Sec.  1202,  note.  1202,  note. 

Judgement  to  be  certain  and  definite:         Judgment,  arrest  of:  Sees.  1185,  1186, 
Sec.  1202,  note.  note. 

Judgment  on  appeal:  Sec.  1258,  note. 

1446.  Judgment  of  fine  may  direct  imprisonment. 

Sec.  1446.  A  judgment  that  the  defendant  pay  a  fine,  may  also  direct  that  he 
be  imprisoned  until  the  fine  is  satisfied,  in  the  proportion  of  one  day^s  imprison- 
ment for  every  two  dollars  of  the  fine.  [Commissioners^  Amendment,  approved 
March  16,  1901;  took  effect  July  1,  1901.] 

Commissioners*  note.— *'The  amendment  viding  for  fine  but  not  for  imprisonment); 

is  for  the  purpose  of  harmonizing  this  sec-  Matter  of  MulhoUand,  97  Cal.  527.    A  judg- 

tion  with  section  twelve  hundred  and  five,  mont    that  defendant    convicted  of    miade- 

80  as  to  provide  that  the  time  to  be  served  meanor  pay  a  fine  and  be  imprisoned  until 

by  a  prisoner  in  satisfaction  or  discharge  of  it  is  paid  is  not  void  because  it  provides  for 

a  fine  shall  be  the    same  whether  he   was  the  payment  of  a  fine  "forthwith":  Ex  parte 

convicted    in   a   justice's   or   in  a  superior  Noble,  96  Cal.  3C2.    A  defendant    who  is 

court."  fined    in  twice  the    value  of  the    property 

This  section    applies  to  recorders*  courts:  which  he  is  found    guilty  of  obtaining    by 

Ex  parte  Soto,  88  Cal.  624.  false   pretenses   cannot   be   imprisoned   for 

Judgment  of  fine:  Sec.  1205,  note.  nonpayment  of  the  fine:  People  v.  Hamberg, 

Form  of  Judgment.— This  section  should  84  Cal.  4C8.    Section  1446  merely  prescribes 

be  coupidered  with  the  previous  one  in  draw-  a  maximum   of   imprisonment   at  the   rate 

ing  a  judgment  of  fine    and   imprisonment:  specified,  leaving  the  magistrate  fuU  discre- 

Ex   parte   Baldwin,   60  Cal.  433,    where  a  tion  to  fix  any  rate  within  that  maximum 

proper  form  is  indicated  by  the  court.  that  seems  just:  Ex  parte  Noble,  96  Cal. 

Imprisonment  until  fine  is  satisfied.^  302;  Ex  parte  Casey,  85  Cal.  36;  Ex  parte 

Cases  where  imprisonment  was   imposed  on  Soto,  88  Cal.  624. 

failure:  Ex  parte  Sing  Ah  Tong,  84  Cal.  165  The  amendment  of  1891    to  section  1205 

(keeping  a  tan  game);  Ex  parte  Miller,  82  did  not  affect  provisions  of  the  above  sec- 

Cal.  454  (violating  a  county  ordinance  pro-  tion:  Matter  of  Mulholland,  07  Cal.  527. 

« 

1447.  Defendant,  on  acquittal,  to  be  discharged;  costs. 

Sec.  1447.  When  the  defendant  is  acquitted,  either  by  the  court  or  by  the 
jury,  he  must  be  immediately  discharged;  and  if  the  court  certify  in  the  min- 
utes that  the  prosecution  was  malicious  or  without  probable  cause,  it  may  order 
the  prosecutor  to  pay  the  costs  of  the  action,  or  to  give  satisfactory  security  by 
a  written  undertaking,  with  one  or  more  sureties,  to  pay  the  same  within  thirty 
days  after  the  trial. 

1448.  Judgment  against  prosecutor  for  costs. 

Sec.  1448.  If  the  prosecutor  does  not  pay  the  costs,  or  give  security  therefor, 
the  court  may  enter  judgment  against  him  for  the  amount  thereof,  which  may 
be  enforced  in  all  respects  in  the  same  manner  as  a  judgment  rendered  in  a 
civil  action* 
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Chap.  I.]  Proceedings  in  Justices^  and  Police  Courts.     §§  1449-1452 

• 

1449.  Jndgment,  wl^en  to  be  rendered. 

Sec.  1449.  After  a  plea  or  verdict  of  guilty,  or  after  a  verdict  against  the 
defendant,  on  a  plea  of  a  former  conviction  or  acquittal,  the  court  must  appoint 
a  time  for  rendering  judgment,  which  must  not  be  more  than  two  days  nor  less 
than  six  hours  after  the  verdict  is  rendered,  unless  the  defendant  waive  the 
postponement.  If  postponed,  the  court  may  hold  the  defendant  to  bail  to  ap- 
pear for  judgment.  [Amendment,  approved  March  30,  1874;  Amendments 
1873-74,  454;  took  effect  July  1,  1874.] 

When  to  be  rendered.— The  accused  may  People  v.  Mess,  65  Cal.  174;  People  v.  Bar- 
waive  the  provision  as  to  time  which  must  ton.  88  Cal.  170;  People  v.  Johnson,  88  Cal. 
elapse  before  judgment  may  be  pronounced:       171. 

1450.  Motion  for  a  new  trial,  or  in  arrest  of  judgment. 

Sec.  1450.  At  any  time  before  judgment,  defendant  may  move  for  a  new 
trial  or  in  arrest  of  judgment. 

Motion  for  new  trial:  Sec.  1182,  note. 

Motion    in  arrest  of  Judgment:    Sees.   1185,  1452. 

1461.  New  trial,  grounds  of. 

Sec.  1451.  •  A  new  trial  may  be  granted  in  the  following  cases: 

1.  When  the  trial  has  been  had  in  the  absence  of  the  defendant,  unless  he 
voluntarily  absent  himself,  with  full  knowledge  that  a  trial  is  being  had; 

2.  When  the  jury  has  received  any  evidence  out  of  court; 

3.  Wlien  the  jury  has  separated  without  leave  of  the  court,  after  having 
retired  to  deliberate  upon  their  verdict,  or  been  guilty  of  any  misconduct  tend- 
ing to  prevent  a  fair  and  due  consideration  of  the  case; 

4.  WTien  the  verdict  has  been  decided  by  lot,  or  by  any  means  other  than  a 
fair  expression  of  opinion  on  the  part  of  all  the  jurors; 

5.  When  there  has  been  error  in  the  decision  of  the  court,  given  on  any 
question  of  law  arising  during  the  course  of  the  trial; 

6.  When  the  verdict  is  contrary  to  law  or  evidence; 

7.  When  new  evidence  is  discovered  material  to  the  defendant,  and  which  he 
could  not,  with  reasonable  diligence,  have  discovered  and  produced  at  the  trial; 
but  when  a  motion  for  a  new  trial  is  made  upon  this  ground,  the  defendant 
must  produce  at  the  hearing  the  affidavits  of  the  witnesses  by  whom  such  newly 
discovered  evidence  is  expected  to  be  given. 

New  trial:  Sec.  1181,  note.  Verdict  by  improper  means:  Sec.  1181, 

Trial  in  alMsence   of   defendant:   Sec.  note. 

IISI,  note.  Verdict  contrary  to  evidence:  Sec.  1181, 

Separation  of  Jury:  Sec.  1181,  note..  note. 

Misconduct  of  Jury:  Sec.  1181,  note.  Newly  discovered  evidence:  Sec.  1181, 

Erroneous  rulings:  Sec.  1181,  note.  note. 

1452.  Orounds  of  motion  in  arrest  of  judgment. 

Sec.  1452.  The  motion  in  arrest  of  judgment  may  be  founded  on  any  sub- 
stantial defect  in  the  complaint,  and  the  effect  of  an  arrest  of  judgment  is  to 
place  the  defendant  in  the  same  situation  in  which  he  was  before  the  trial  was 

had. 
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§§  1453-1458  Pbnal  Code.  [Part  II,  Title  XI, 

Arrest  of  Judgment  on  defendant's  motion:  Sec.  1186,  note. 
Arrest  of  Judgment  by  court  without    motion:  Sec.  1186,  note« 
Effect    of    arresting    Judgment:    Sec.    1187,  note. 

1453.  Judgment  to  be  entered  in  the  minutes. 

♦Sec.  1453.    If  the  judgment  is  not  arrested,  or  a  new  trial  granted,  judgment 
must  be  pronounced  at  the  time  appointed  and  entered  in  the  minutes  of  the 
court. 
Judgment,    rendition    of:    Sees.    1202,    note,  1445. 

1454.  Disoharge  of  defendant  on  judgment  of  acquittal  or  fine  only. 

Sec.  1454.  If  judgment  of  acquittal  is  given,  or  judgment  imposing  a  fine 
only,  without  imprisonment,  for  nonpayment,  and  the  defendant  is  not  detained 
for  any  other  legal  cause,  he  must  be  discharged  as  soon  as  the  judgment  is 
given. 

1455.  Judgment  of  imprisonment,  how  executed. 

Sec.  1455.  When  a  judgment  of  imprisonment  is  entered,  a  certified  copy 
thereof  must  be  delivered  to  the  sheriff,  marshal,  or  other  officer,  which  is  a 
sufficient  warrant  for  its  execution. 

Execution:  See  sees.  1213,  and  note,  and   1216. 

1456.  Judgment  of  imprisonment  until  fine  is  paid,  how  executed. 

Sec.  1466.  When  a  judgment  is  entered  imposing  a  fine,  or  ordering  the 
defendant  to  be  imprisoned  until  the  fine  is  paid,  he  must  be  held  in  custody 
during  the  time  specified  in  the  judgment,  unless  the  fine  is  sooner  paid. 

Execution  of  Judgment  of  fine  or  im-  Imprisonment  for  violating  an  ordi- 
prisonment:  Sec.  1215.  nance:  Ex  parte  MUler,  82  Cal.  454. 

1457.  Fines,  disposition  of. 

Sec.  1457.  Upon  payment  of  the  fine,  the  officer  must  discharge  the  de- 
fendantj  if  he  is  not  detained  for  any  other  legal  cause,  and  pay  over  the  fine 
within  ten  days  to  the  county  or  city  treasurer,  according  as  the  offense  is 
prosecuted  for  the  violation  of  a  state  law  or  a  city  ordinance,  whether  in  the 
justice's  court  or  police  court;  provided,  that  all  forfeitures  and  fines  collected 
for  the  violation  of  any  city  ordinance,  whether  in  the  police  court  or  justice's 
court,  shall  be  paid  over  to  the  city  treasurer  of  the  city  in  which  such  ordi- 
nance is  in  force.  If  a  fine  is  imposed,  and  paid  before  commitment,  it  must 
be  paid  over  as  prescribed  in  this  section.  [Amendment,  approved  February 
28,  1901;  Stats.  1901,  p.  88;  took  effect  immediately.] 

Disposition  of  fines:  Sec.  1570.    If  the  case  the  costs  of  the  ofBcers  are  to  be  paid 

judgment  impose  a  fine  without  costs,  or  if  out  of  the  fine  collected:  Petty  v.  County 

a  fine  be  collected,  but  the  costs  imposed  Court,  45  Cal.  245;  County  of  Los  Angeles 

by  the  judgment  be  not  collected,  in  either  v.  Ijos  Angeles,  65  Cal.  476. 

1458.  Defendant  may  be  admitted  to  biail. 

Sec.  1458.  The  defendant,  at  any  time  after  his  arrest,  and  before  couTiction, 
may  be  admitted  to  bail.  The  provisions  of  this  code  relative  to  bail  are  appli- 
cable to  bail  in  justices^  or  police  courts. 

Bail:  Sees.  822,  1268. 
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Chap.  II.]  Appeals  to  Superior  Courts.  §§  1459-1468 

1459.  SnbpoexLas. 

Sec.  1459.  The  justice  or  judge  of  either  of  the  courts  mentioned  in  this 
chapter  may  issue  subpoenas  for  witnesses,  as  provided  in  section  thirteen  hun- 
dred and  twenty-six,  and  punish  disobedience  thereof,  as  proyided  in  section 
thirteen  hundred  and  thirty-one. 

WitneflS  must  attend:  Oode  Civ.  Proc,    sec.  20G4. 

1460.  Entitling  affidavits. 

Sec.  1460.  The  provisions  of  section  fourteen  hundred  and  one,  in  respect 
to  entitling  affidavits,  are  applicable  to  proceedings  in  the  courts  mentioned  in 
this  chapter. 

1461.  Police  conrts  defined. 

Sec.  1461.  The  term  "police  courts,'*  as  used  in  this  and  the  succeeding 
•chapter,  includes  the  police  judges'  courts,  police  courts,  and  all  courts  held  by 
mayors  or  recorders  in  incorporated  cities  or  towns. 

CHAPTEE  11. 
appeals  to  superior  courts. 

Sec.  1466.  Appeals,  when  allowed. 

•Sec.  1467.  Appeals,  how  taken^  heard,  and   determined* 

Sec.  1466.  Statement  on  appeal. 

Sec.  1469.  If  new  trial  granted,  in  what  court  had. 

Sec.  1470.  Proceedings,  if  appeal  dismissed  or  Judgment  affirmed. 

1466.  Appeals,  when  allowed. 

Sec.  1466.  Either  party  may  appeal  to  the  superior  court  of  the  county  from 
a  judgment  of  a  justice's  or  police  court,  in  like  cases  and  for  like  cause  as 
appeals  may  be  taken  to  the  supreme  court.  [Amendment,  approved  April  12, 
1880;  Amendments  1880,  34  (Ban.  ed.  201);  took  effect  immediately.] 

Appeal  by  defendant:  Sec.  1237,  and         Appeal  by  the  people:   Sec.   1238,   and 
note.  note. 

1467.  Appeals,  how  taken,  heard,  and  determined. 

Sec.  1467.  The  appeal  is  taken,  heard,  and  determined  as  provided  in  title 
IX,  part  II,  of  this  code. 

Appeal,  how  taken:  Sec.  1240,  and  note. 
Judgment   on  appeal:   Sec.   1258,   and    note. 

1468.  Statement  on  appeal. 

Sec.  1468.  The  appeal  to  the  superior  court  from  the  judgment  of  a  justice^s 
or  police  court  is  heard  upon  a  statement  of  the  case  settled  by  the  justice  or 
police  judge,  embodying  such  rulings  of  the  court  as  are  excepted  to,  which 
statement  must  be  filed  with  and  settled  by  the  court  within  ten  days  after  filing 
notice  of  appeal.  [Amendment,  approved  April  12,  1880;  Amendments  1880, 
34  (Ban.  ed.  201);  took  effect  immediately.] 

Transcript  on  appeal:  Sec.  1246,  note.         ings  and  docket  show  the  error  relied  on: 
Statement,  when  unnecessary.— A  state-      People  v.  Maguire,  26  Cal.  635. 
tment  of  the  case  is  unnecessary  if  the  plead- 
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§§  1469, 1470  Penal  Code.  [Part  II,  Title  XII,, 

1469.  If  new  trial  granted,  in  what  court  bad. 

Sec.  1469.  If  a  new  trial  is  granted  upon  appeal,  it  must  be  Bad  in  the  supe- 
rior court.  [Amendment,  approved  April  12, 1880;  Amendments  1880,  35  (Ban* 
ed.  201);  took  eflfect  immediately.] 

New  trial,  where  had:   See  People  y.   Maguire,  2^  Cal.  635. 

1470.  Proceedings  if  appeal  dismissed  or  judgment  aflbrmed. 

•Sec.  1470.    If  the  appeal  is  dismissed  or  the  judgment  aflBrmed,  a  copy  of 

the  order  of  dismissal  or  judgment  of  affirmance  must  be  remitted  to  the  court 

below,  which  may  proceed  to  enforce  its  sentence. 
Bemittitur:  Sec.  12G4,  note.  The  appeal  effecta  a  stay  of  proceed- 

Power  of  appellate  court  after  remit-      ings:  Spears  y.  Modoc  Ooanty,  101  Cal.  303. 

titur:  Sec.  1265,  note;  see  Ex  parte  Toland, 

54  Cal.  344. 


TITLE  XII. 

OF  SPECIAL  PROCEEDINGS  OF  A  CRIMINAL  NATURE. 

Chapter  I.    Of  the  Writ  of  Habeas  Corpus 1473 

II.     Of  Coroners^  Inquests  and  Duties  of  Coroners 1510 

III.  Of  Search-warrants 1523 

IV.  Proceedings  Against  Fugitives  from  Justice 1547 

V.  Miscellaneous    Provisions    Respecting  Special    Proceedings 

of  a  Criminal  Nature 1562 


CHAPTER  L 

OF   THB   WRIT   OF   HABEAS   COBPUS. 

Sec.  1473.  Who  may  prosecate  writ. 

Sec.  1474.  Application  for,  how  made. 

Sec.  1475.  By  whom  issued,  and  before  whom  returnable. 

Sec.  1470.  Writ  must  be  granted  without  delay. 

Sec.  1477.  Writ,  what  to  contain. 

Sec.  1478.  How  served. 

Sec.  1479.  Proceedings  upon  disobedience  to  writ« 

Sec.  1480.  Return,  what  to  contain. 

Sec.  1481.  Body  must  be  produced,  when. 

Sec.  1482.  Ilearing  without  production  of  body. 

Sec.  1483.  Hearing  on  return. 

Sec.  1484.  Proceedings  on  the  hearing. 

Sec.  1485.  When  court  may  discharge  the  party. 

Sec.  1486.  When  to  remand  party. 

Sec.  1487.  Grounds  of  discharge  in  certain  cases. 

Sec.  1488.  Not  to  be  discharged  for  defect  of  form  in  warrant. 

Sec.  1489.  Proceedings  on  defective  warrant. 

Sec.  1490.  Writ  for  purpose  of  bail. 

Sec.  1491.  Judge  may  take  bail. 

Sec.  1492.  Judge,  when  to  remand. 

Sec.  1493.  Person  in  illegal,  may  be  committed  to  legal  custody* 

528 


Chap.  I.] 


Op  thb  Writ  of  Habeas  Corpus. 


§1473 


Sec.  1494. 

Sec.  14d5. 

Sec.  1496. 

Sec.  1497. 

Sec.  1498. 

Sec.  1499. 

Sec.  1500. 

Sec.  1501. 

Sec.  1502. 

Sec.  1503. 

Sec.  1504. 

Sec.  1505. 


Disposition  of  party,  pending  proceedings  on  return. 
Defect  of  form  in  the  writ  immaterial,  when. 
Imprisonment  after  discharge,   when  permitted. 
Warrant  may  issue  instead  of   writ,  in  certain  cases. 
Warrant  may  include  person  charged  with  illegal  detention. 
Warrant,  how  executed. 
Return  and  hearing  on. 
Party  may  be  discharged  or  remanded. 
Writ  and  process  may  issue  at   any  time. 
By  whom  issued  and  when  returnable. 
Where  returnable. 
Damages  for  failure  to  issue  or   obey  writ. 


1473.  Who  may  prosecute  writ. 

Sec.  1473.  Every  person  unlawfully  imprisoned  or  restrained  of  his  liberty, 
under  any  pretense  whatever,  may  prosecute  a  writ  of  habeas  corpus,  to  inquire 
into  the  cause  of  such  imprisonment  or  restraint.  [Amendment,  approved 
March  30,  1874;  Amendments  1873-74,  454;  took  effect  July  1,  1874.] 

ISTatiue  of  the  writ.— The  writ  of  habeas      ernment  must  take  the  initiative,  and  pass 


corpus  is  that  legal  process  which  is  em- 
ployed for  the  summary  vindication  of  the 
right  of  personal  liberty  when  illegally  re- 
strained. It  is  directed  to  the  person  de- 
taining another,  and  commands  him  to  pro- 
duce the  body  of  the  prisoner  or  person  de- 
tained, together  with  the  day  and  cause  of 
hi^  caption  and  detention,  to  submit  to  and 
receive  whatsoever  the  court  or  judge 
awarding  the  writ  might  consider  in  that  be- 
half: Hurd  on  Habeas  Corpus,  2d  ed.,  129. 
The  presentation  of  a  petition  for  a  writ  of 
habeas  corpus  is  the  institution  of  a  cause 
on  behalf  of  the  petitioner;  and  the  allow- 
ance or  refusal  of  the  process,  as  well  as 
the  subsequent  disposition  of  the  prisoner,  is 
matter  of  law,  and  not  of  discretion:  Ex 
parte  Milligan,  4  Wall.  2. 

Privilege  of,  not  to  be  suspended.— The 
privilege  of  the  writ  of  habeas  corpus  shall 
not  be  suspended  unless  when,  in  cases  of 
rebellion  or  invasion,  the  public  safety  may 
require  its  suspension:  Cal.  Const.,  art.  I,  sec. 
5;  U.  S.  Const.,  art.  I,  sec.  9.  The  power  to 
suspend  being  thus  conceded,  the  question 
then  arises,  To  which  department  of  the  gov- 
ernment is  its  exercise  intrusted?  On  the 
one  hand,  it  has  been  contended  that  sus- 
pending the  privilege  of  the  writ  of  habeas 
corpus  is  a  civil  executive  act;  that  the  pow- 
er to  suspend  belongs  to  the  President. or  the 
governor,  as  the  case  may  be;  and  that  no 
legislative  action  is  necessary  in  order  to 
make  the  suspension  legal.  It  is  said,  how- 
ever, that  the  opinion  is  almost  universal 
that  the  legislative  department  of  the  gov- 


a  statute  which  either  directly  produces  the 
effect  of  suspension,  or  which  authorizes  the 
executive  to  withdraw  the  privilege  of  the 
writ:  Pomeroy  on  Constitutional  Law,  5th 
ed.,  sec.  707. 

The  suspension  of  the  writ  does  not  au- 
thorize the  arrest  of  anyone,  but  simply  de- 
nies to  one  arrested  the  privilege  of  this 
writ  in  order  to  obtain  his  liberty.  Nor  does 
the  suspension  of  the  privilege  of  the  writ 
of  habeas  corpus  suspend  the  writ  itself. 
The  writ  issues  as  a  matter  of  course,  and 
on  its  return  the  court  decides  whether  the 
applicant  is  denied  the  right  of  proceeding 
any  further:  Ex  parte  Milligan,  4  Wall.  2. 

Oi&ce  of  tlie  writ.- Habeas  corpus  is  un- 
doubtedly the  proper  remedy  for  every  un- 
lawful imprisonment,  both  in  civil  and  criin- 
inal  cases;  but  an  imprisonment  is  not  un- 
lawful in  the  sense  of  this  rule  merely  be- 
cause the  process  or  order  under  which  the 
party  is  held  has  been  irregularly  issued 
or  is  erroueous.  Process  which  has  been  ir- 
regularly issued  may  be  set  aside  by  the 
court  or  officer  by  whom  it  was  issued,  and 
erroneous  judgments  and  orders  may  be  re- 
versed on  appeal  or  writ  of  error.  The  writ 
of  habeas  corpus  has  not  been  given  for  the 
purpose  of  reviewing  judgments  or  orders 
made  by  a  court,  or  judge  or  officer  acting 
within  their  jurisdiction.  To  put  it  to  such 
a  use  would  be  to  convert  it  into  a  writ  of 
error,  and  confer  upon  every  officer  who  has 
authority  to  issue  the  writ  appellate  juris- 
diction over  the  orders  and  judgments  of  the 
highest  judicial  tribunals  in  the  land.    Es- 
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tablish  the  doctrine  that  the  judgments  and 
orders  of  courts  may  be  reviewed  on  habeas 
corpus,  upon  the  ground  of  error,  and  ap- 
peals for  the  correction  of  errors  may  be 
dispensed  with  in  all   cases  in   which  the 
arrest  or  imprisonment    of    persons    is    al- 
lowed.    Every  criminal  action,  every  civil 
action  in   which    an  arrest    is  given,   and 
every  proceeding  for  a  contempt,  could  be 
brought  to  the  supreme  court  by  writs  of 
habeas  corpus.     Not  only  that,  but,  as  al- 
ready   suggested,  inferior  tribunals    would 
be  called    upon  to  review    the  judgments 
of    superior    tribunals,    and    tribunals    of 
equal  grade  to  interfere  and  review  each 
other's    proceedings.      Such    a    rule    would 
render  all  judicial  proceedings    amorphous, 
and  lead  to  the  utmost  confusion  and  dis- 
order.    It  is  well  settled  that  habeas  cor- 
pus can  be  put  to  no  such  use,  and  that 
its  functions,  where  the  party  who  has  ap- 
pealed to  its  aid  is  in  custody  under  pro- 
cess, do  not  extend  beyond  an  inquiry  in- 
to the  jurisdiction  of  the  court  by  which 
it  was  issued,  and  the  validity  of  the  pro- 
cess upon  its  face:    Ex  parte  McGulIough, 
35  Cal.  97;  People  v.  Cassels,  5  Hill,  167; 
People  V.  Sheriff  of  New  York,  7  Abb.  Pr. 
06;  Ex  parte  Gibson,  31  Cal.  619;  91  Am. 
Dec.   546;    Ex  parte  McLaughlin,   41   Cal. 
211;  10  Am.  Rep.  272;  Ex  parte  Hartman, 
44  Cal.  32;  Ex  parte  Max,  44  Cal.  579;  Ex 
parte    Granice,    51    Cal.    375;    Ex    parte 
Parnham,  3  Colo.  545.    The  functions  of  the 
writ  of   habeas  corpus,  when  a   party  who 
has  appealed  to  its  aid  is  in  custody  under 
process,  do  not  extend  beyond  an  inquiry 
into  the  jurisdiction  of  the  court  by  which 
it  was  issued,  and  the  validity  of  the  pro- 
cess upon  its  face:  Ex  parte  Cohn,  55  Cal. 
193;  Ex  parte  Sternes,  77  Oal.  156;  11  Am. 
fit.  Rep.   251;  Ex  parte  Ah   Men,  77  Cal. 
198;  11  Am.  St.  Rep.  2C3;  Ex  parte  Hen- 
fihaw,  73  Cal.  486;  Ex  parte  Long,  114  Cal. 
159. 

Writ 'not  a  writ  of  error.— It  is  no 
ground  for  the  release  of  a  prisoner  on 
habeas  corpus  that  some  error  or  irregular- 
ity has  occurred  in  the  course  of  the  pro- 
ceedings, which,  if  presented  to  an  appel- 
late court  by  way  of  appeal  or  writ  of  er- 
ror, must  necessarily  result  in  a  reversal  of 
the  judgment:  Freeman  on  Judgments,  3d 
ed.,  sec.  620.  A  writ  of  habeas  corpus  can- 
not be  made  the  vehicle  of  determinimg 
mere  errors  where  a  conviction    has    been 


had  and  the  commitment  is  in  due  form: 
Ex  parte  Mirande,  73  Cal.  365.  Where  a 
party  is  held  in  custody  under  an  order 
whioh  is  regular  on  its  face,  and  which  the 
court  had  power  to  make,  he  cannot  be  dis- 
charged upon  habeas  corpus  because  of  er- 
ror in  making  such  order.  His  remedy  in 
such  case  is  by  appeal:  Ex  parte  Hartman, 
44  Cal.  32.  Where,  on  an  indictment  for 
assault  with  intent  to  commit  murder,  the 
jury  found  the  defendant  guilty  of  an  "as- 
sault to  do  great  bodily  injury,"  which  ver- 
dict was  received  and  recorded,  and  the 
jury,  under  instructions  from  the  court, 
again  retire  and  find  the  defendant  guilty 
of  an  "assault  with  a  deadly  weapon,  with 
an  intent  to  inflict  bodily  injury,  without 
considerable  provocation,"  and  the  latter 
verdict  is  also  received  and  recorded,  and 
the  prisoner  is  adjudged  guilty  of  a  felony 
and  sentenced  to  the  state  prison,  it  is 
mere  error,  which  must  be  corrected  by  ap- 
peal, and  does  not  render  the  judgment 
void  80  as  to  warrant  the  discharge  of  the 
prisoner  on  habeas  corpus:  Ex  parte  Max, 
44  Cal.  579;  but  see  Ex  parte  Ah  Cha,  40 
Cal.  426.  The  questions  whether  an  order 
holding  an  accused  person  to  answer  ou  a 
criminal  charge  is  erroneous,  or  was  irreg- 
ularly entered,  cannot  be  considered  on  an 
application  for  the  discharge  of  the  ac- 
cused on  habeas  corpus:  Ex  parte  Granice, 
51  Cal.  375.  Error  in  ruling  of  committing 
magistrate,  which  is  subject  to  review  in 
the  superior  court,  upon  motion  to  set  aside 
an  information  filed  after  the  commitment, 
and  then  upon  appeal,  is  not  ground  for  dis- 
charging a  prisoner  upon  habeas  corpus: 
Ex  parte  Walpole,  85  Cal.  362.  A  party 
convicted  of  an  offense  by  a  court  having 
jurisdiction  of  his  person,  and  of  the  of- 
fense for  which  he  was  tried,  cannot  be 
discharged  on  habeas  corpus  because  of  er- 
rors of  law  committed  by  the  trial  court: 
Ex  parte  Lehmkuhl,  72  Cal.  53;  Ex  parte 
I^ong,  114  Cal.  159.  A  prisoner  will  not  be 
discharged  upon  habeas  corpus  because  a 
jury  trial  was  denied  in  the  justice's  court 
in  which  he  was  .convicted  of  a  misde- 
meanor. When  the  offense  charged  is  not 
a  felony  a  jury  may  be  waived,  and,  even 
if  erroneously  denied,  the  error  cannot  be 
reached  by  habeas  corpus,  there  being  a 
valid  commitment  by  a  court  having  juris- 
diction of  the  subject  matter, and  of  the 
party:  Ex  parte   Miller,  82   Cal.    454.    The 
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eyidence  before  the  lower  court  will  not  be 
considered  for  the  purpose  of  determining 
whether  a  matter  of  defense  was  so  proved 
that  the  prisoner  ought  to  have  been  ac- 
-quitted:  Griffin  v.  State,  5  Tex.  App.  475; 
Ex  parte  Bird,  19  Cal.  130.  Writ  of  habeas 
-corpus  was  not  framed  to  retry  issues  of 
fact,  or  to  reyiew  the  proceedings  of  a 
legal  trial:  Ex  parte  Noble^  96  Cal.  362.  If 
the  point  made  is  one  which  might  have 
been  urged  upon  demurrer,  or  by  motion  in 
arrest  of  judgment,  the  decision  of  the  low- 
«r  court,  while  it  may  be  erroneous,  is  not 
void,  and  the  judgment  cannot  be  treated 
■as  a  nullity:  Ex  parte  Shaffenburg,  4  Dill. 
271.  The  functions  of  the  writ,  where  the 
party  appealing  to  its  aid  is  in  custody,  un- 
^er  process,  do  not  extend  beyond  an  in- 
•quiry  into  the  jurisdiction  of  the  court  by 
which  it  was  issued,  an^  the  validity  of 
the  process  upon  its  face:  Ex  parte  Mc- 
Cullough,  35  Cal.  97.  A  judgment  of  con- 
viction cannot  be  impeached  on  habeas  cor- 
pus, by  showing  that  the  indictment  upon 
which  it  is  based  was  not  found  by  a  grand 
jury:  Ex  parte  Twohig,  13  Nev.  302;  State 
V.  Fenderson,  28  La.  Ann.  82.    The  writ  of 


habeas  corpus  is  not  a  writ  of  error,  nor 
can  it  be  used  to  authorize  the  exercise  of 
appellate  jurisdiction:  Ex  parte  Winston, 
9  Nev.  71.  Where,  in  the  regular  course 
of  judicial  proceedings  before  a  court  of 
general  jurisdiction,  a  party,  having  notice 
of  the  proceedings,  has  been  ordered  by  the 
judgment  to  pay  a  certain  sum  of  money, 
and  in  default  of  obedience  to  the  order  has 
been  committed  for  contempt,  he  cannot  on 
habeas  corpus  question  the  regularity  of 
the  proceedings,  nor  the  propriety  of  the 
judgment  on  the  facts.  The  power  of  the 
court  below  to  make  the  order  is  the  only 
question  that  will  be  considered:  Ex  parte 
I'erkins,  18  Cal.  60. 

Contempt,  habeas  corpus  by  party 
convicted  of:  See  22  Am.  St.  Rep.  422- 
425,  note. 

Insane  persons.— A  person  committed 
to  the  hospital  for  the  insane  pending  his 
trial  on  a  criminal  charge  may  bring  ha- 
beas corpus  to  have  it  determined  that  he 
has  recovered  his  sanity,  and  that  he  is  en- 
titled to  be  redelivered  to  the  sheriff  in  the 
county  from  which  he  was  committed: 
Gardner  v.  Jones,  126  Cal.  614. 


1474.  Application  for,  how  made. 

Sec.  1474.  Application  for  the  writ  is  made  by  petition,  signed  either  by  the 
party  for  whose  relief  it  is  intended,  or  by  some  person  in  his  behalf,  and  must 
specify: 

1.  That  the  person  in  whose  behalf  the  writ  is  applied  for  is  imprisoned  or 
restrained  of  his  liberty,  the  oflBoer  or  person  by  whom  he  is  so  confined  or 
restrained,  and  the  place  where,  naming  all  the  parties  if  they  are  known,  or 
describing  them  if  they  are  not  known; 

2.  If  the  imprisonment  is  alleged  to  be  illegal,  the  petition  must  also  state  in 
what  the  alleged  illegality  consists; 

3.  The  petition  must  be  verified  by  the  oath  or  affirmation  of  the  party  mak- 
ing the  application. 


Who  may  apply  for  writ.— All  persons 
imprisoned,  or  under  actual  restraint,  on 
any  pretense  whatever,  have  the  right  to 
«  writ  of  habeas  corpus  in  order  that  they 
may  have  proper  relief:  Williamson  v.  Lew- 
is, 39  Pa.  St.  9.  The  usual  course  of  pro- 
'Cecding  is  for  the  court,  on  the  application 
ot  the  prisoner  for  a  writ  of  habeas  cor- 
pus, to  issue  the  writ,  and  on  its  return  to 
hear  and  dispose  of  the  case;  but  where 
the  cause  of  imprisonment  is  fully  shown 
by  the  petition,  the  court  may,  without  is- 
suing the  writ,  consider  and  determine 
whether,  upon  the  facts    presented  in  the 


petition,  the  prisoner,  if  brought  before  the 
court,  would  be  discharged:  Ex  parte  Mil- 
ligan,  4  Wall.  2.  Every  restraint  upon  a 
man's  liberty  is,  in  the  eye  of  the  law,  an 
imprisonment,  wherever  may  be  the  place 
or  whatever  may  be  the  manner  in  which 
the  restraint  is  effected:  1  Kent's  Commen- 
taries, G31;  Hurd  on  Habeas  Ck>rpus,  2d 
ed.,  200.  Persons  discharged  on  bail  will 
not  be  considered  as  restrained  of  their 
liberty  so  as  to  be  entitled  to  a  writ  of 
habeas  corpus  directed  to  their  bail:  Rex 
V.  Arnold,  3  Yeates,  263. 
Although  the    person  imprisoned  has  an 
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undoubted  right  to  make  the  application 
for  the  wril^  yet  it  is  not  necessary  that 
it  should  proceed  directly  from  him.  An 
agent  or  friend  may^  make  it  in  behalf  of 
the  prisoner;  the  wife  in  behalf  of  her  hus- 
band: Hurd  on  Habeas  Corpus,  2d  ed.,  203. 
But  mere  volunteers,  who  do  not  appear  in 
behalf  of  their  prisoner,  or  show  some 
right  to  represent  him,  will  not  •be  lis- 
tened to:  Ilex  V.  Clarke,  3  Burr.  1363;  Ex 
parte  Child,  29  Eng.  L.  &  Eq.  259.  Per- 
sons baring  a  right  to  the  custody  of  the 
prisoner  may  also  make  the  application. 
It  may  be  granted  at  the  instance  of  the 
parent  for  the  child:  People  v.  Mercein,  3 
Hill,  399;  38  Am.  Dec.  ©i4.  Or  of  the 
guardian  for  the  ward,  or  master  for  the 
apprentice:  Commonwealth  y.  Downes,  24a 
Pick.  227;  Commonwealth  v.  Hammond,  10 
Pick.  274;  People  v.  Pillow,  1  Sand.  672. 

Application  for  writ,  what  should 
contain. — The  application  for  a  writ  of 
habeas  corpus  should  not  state  mere  con- 
clusions of  law.  An  application  was  denied 
when  it  contained  an  allegation  that  an 
affidavit  on  which  the  judgment  of  the 
supreme  court  was  based  was  insufficient, 
without  a  copy  of  the  affidavit  being  fur- 
nished: Ex  parte  Nye,  8  Kan.  99.    Where 


the  petition  for  the  writ  fails  to  state  any 
facts  from  which  it  can  be  inferred  that 
the  petitioner's  imprisonment  is  illegal,  it 
is  insufficient  to  authorize  the  issuance  of 
the  writ:  Ex  parte  Allen,  12  Nev.  87.  If 
the  cause  of  the  imprisonment  is  fully 
shown  by  the  petition,  the  court  may,  with- 
out issuing  the  writ,  consider  and  deter- 
mine whether,  upon  the  facts  presented  in 
the  petition,  the  prisoner,  if  brought  be- 
fore the  court,  would  be  discharged:  Ek 
parte  Milligan,  4  Wall.  2. 

Petition  for  habeas  corpus  must  be  veri- 
fied, and  must  allege  facts  showing  an  il- 
legal imprisonment,  as  contradistinguished 
from  a  mere  statement  of  a  conclusion 
from  the  facts:  Ex  parte  Walpole,  84  Cal. 
584;  Ex  parte  Buckley,  105  Cal.  123. 
When  the  ground  of  the  petition  is  that 
the  prisoner  has  been  committed  without 
probable  cause,  it  must  set  out  the  evi- 
dence taken  on  the  examination  in  such 
form  that  perjury  may  be  assigned  upon 
false  allegations,  and  it  is  insufficient  ta 
aver  generally  that  no  evidence  was  tak- 
en showing  or  tending  to  show  the  peti- 
tioner's guilt:  Ex  parte  Walpole,  84  CaL 
584;  Ex  parte  Buckley,  105  Cal.  123. 


1475.  By  whom  issued  and  before  whom  returnable. 
Sec.  1475.     ^he  writ  of  habeas  corpus  may  be  granted: 

1.  By  the  supreme  court,  or  any  justice  thereof,  upon  petition  by  or  on  behalf 
of  any  person,  restrained  of  his  liberty  in  this  state.  When  so  issued  it  may  be 
made  returnable  before  the  court,  or  any  justice  thereof,  or  before  any  superior 
court,  or  any  judge  thereof; 

2.  By  the  superior  court,  or  a  judge  thereof,  upon  petition  by  or  on  behalf 
of  any  person  restrained  of  his  liberty,  in  their  respective  counties.  If  the  writ 
has  been  granted  by  any  superior  court  or  judge,  and  after  the  hearing  thereof 
the  prisoner  has  been  remanded,  he  shall  not  be  discharged  from  custody  by  the 
same  or  any  other  superior  court  or  judge,  unless  upon  some  ground  not  existing 
at  the  issuing  of  the  prior  writ.  [Commissioners'  Amendment,  approved  March 
16,  1901;  took  effect  July  1,  1901.] 


Jurisdiction  to  issue.— The  supreme 
court  has  power  to  issue  writs  of  habeas 
corpus.  Each  of  the  justices  of  the  su- 
preme court  also  has  power  to  issue  writs 
of  habeas  corpus  to  any  part  of  the  state, 
upon  petition  by  or  on  behalf  of  any  per- 
son held  in  actual  custody,  and  may  make 
such  writs  returnable  before  himself  or  the 
supreme  court,  or  before  any  superior 
court  in  the  state,  or  before  any  judge 
thereof:  Cal.  Const.,  art.  VI,  sec.  4;  Code 
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Civ.  Proc,  sec.  51.  The  superior  courts 
and  their  judges  have  power  to  issue  writs 
of  habeas  corpus  on  petition  by  or  on  be- 
half of  any  person  in  actual  custody  in 
their  respective  counties:  Cal.  Const.,  art. 
VI,  sec.  5;  Code  Civ.  Proc,  sec.  76.  Al- 
though any  judge  of  a  court  of  record 
may  issue  the  writ,  yet  the  legislature  nev- 
er intended  that  a  party  imprisoned  should 
have  the  privilege  of  selecting  from  the 
judiciary  of  the  whole  state   the    indirid- 
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nal  to  whom  he  prefers  to  make  his  appli-  fuses  to  act.  resort  may    then  be    had  to 

cation,  however  distant  from  the  place  of  judges  outside  the    county,  or  to    the  su- 

his    detention.    The    rule  is    that  a  party  preme  court:  Ex  parte  Ellis,  11  Cal.  222. 

tlesiring  the  writ  should    make  application  Authority  of  state  court  upon  habeas 

to  the  local  judge  therefor,  and  if  he  re-  corpus:  See  37  Am.  Dec.  200-203,  note. 

1476.  Writ  must  be  granted  without  delay. 

Sec.  1476.  Any  court  or  judge  authorized  to  grant  the  writ,  to  whom  a 
petition  therefor  is  presented,  must,  if  it  appear  that  the  writ  ought  to  issue, 
grant  the  same  without  delay. 

Bes    adjudicata.—  The    doctrine    of   rea  ed.,  573.    Where,    however,   tlie  prisoner  is 

adjudicata    has  no  application  to  proceed-  brought  before  a  judge    having  authority 

ings  on  writ  of  habeas  corpus,  where  a  dis-  to  issue  the  writ  on    petition  for    habeas 

charge  of  the  prisoner  is  refused.    The  de-  corpus,   and    the  judge    acquires  jurisdic- 

cision  of  one  judge  or  court  refusing  a  dis-  tion  of  the  person  and  subject  matter,  his 

charge  is  not  a  bar  to  another  application  discharge  of  the  prisoner,  whether  the  de- 

for  the  same  writ  before  another  judge  or  cision  be  erroneous  or  not,  being  in  favor 

court:  In  re  Ring,  28  Cal.  247;  In  re  Per-  of  personal  liberty,  is  final  and  conclusive, 

kins,  2  Cal.  424.    The  current  of  authority  and  the  prisoner  cannot  be  again  arrested 

in  the  state  courts  is  that  the  decision  on  and    committed    on  the  same  charge:  Ex 

habeas  corpus,  where  the    prisoner  is  not  parte  Jilz,  64  Mo.  205;  27  Am.  Rep.  218. 

discharged,    is  not    final,    but  may    be  re-  But  see  Case  of  Yates,  4  Johns.  317. 
newed,  and    the  reason  given  therefor  is         Bight  of  court  to  refuse  habeas  cor- 

that  no  appeal  or  writ  of  error  lies  from  pus:  See  67  Am.  Dec.  395-308,  note, 
such  decision:  Hurd  on  Habeas  Corpus,  2d 

1477.  Writ,  what  to  contaixL. 

Sec.  1477.  The  writ^must  be  directed  to  the  person  having  custody  of  or 
restraining  the  person  on  whose  behalf  the  application  is  made,  and  must  com- 
mand him  to  have  the  body  of  such  person  before  the  court  or  judge  before 
whom  the  writ  is  returnable,  at  a  time  and  place  therein  specified. 

1478.  How  served. 

Sec.  1478.  If  the  writ  is  directed  to  the  sheriff  or  other  ministerial  officer  of 
the  court  out  of  which  it  issues,  it  must  be  delivered  by  ihe  clerk  to  such  officer 
without  delay,  as  other  writs  are  delivered  for  service.  If  it  is  directed  to  any 
other  person,  it  must  be  delivered  to  the  sheriff,  and  be  by  him  s-erved  upon 
such  person  by  delivering  the  same  to  him  without  delay.  If  the  person  to 
whom  the  writ  is  directed  cannot  be  found,  or  refuses  admittance  to  the  officer 
or  person  serving  or  delivering  such  writ,  it  may  be  served  or  delivered  by  leav- 
ing it  at  the  residence  of  the  person  to  whom  it  is  directed,  or  by  affixing  it  to 
some  conspicuous  place  on  the  outside  either  of  his  dwelling-house  or  of  the 
place  where  the  party  is  confined  or  under  restraint. 

1479.  Proceedings  upon  disobedience  to  writ. 

Sec.  1479.  If  the  person  to  whom  the  writ  is  directed  refuses,^after  service, 
to  obey  the  same,  the  court  or  judge,  upon  affidavit,  must  issue  an  attachment 
against  such  person,  directed  to  tlie  sheriff  or  coroner,  commanding  him  forth- 
with to  apprehend  such  person  and  bring  him  immediately  before  such  court  or 
judge;  and  upon  being  so  brought,  he  must  be  committed  to  the  jail  of  the 
county  until  he  makes  due  return  to  such  writ,  or  is  otherwise  legally  dis- 
charged. 

Betum  to  the  writ:  Sec.  1480,  note. 
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1480.  Setum,  what  to  coxLtain. 

Sec.  1480.  The  person  upon  whom  the  writ  is  served  must  state  in  his  re- 
turn, plainly  and  unequivocally: 

1.  Whether  he  has  or  has  not  the  party  in  his  custody,  or  under  his  power 
or  restraint; 

2.  If  he  has  the  party  in  his  custody  or  power,  or  under  his  restraint,  he 
must  state  the  authority  and  cause  of  such  imprisonment  or  restraint; 

3.  If  the  party  is  detained  by  virtue  of  any  writ,  warrant,  or  other  written 
authority,  a  copy  thereof  must  b&  annexed  to  the  return,  and  the  original  pro- 
duced and  exhibited  to  the  court  or  judge  on  the  hearing  of  such  return; 

4.  If  the  person  upon  whom  the  writ  is  served  had  the  party  in  his  powCT  or 
custody,  or  under  his  restraint,  at  any  time  prior  or  subsequent  to  the  date  of 
the  writ  of  habeas  corpus,  but  has  transferred  such  custody  or  restraint  to 
another,  the  return  must  state  particularly  to  whom,  at  what  time  and  place, 
for  what  cause,  and  by  what  authority  such  transfer  took  place; 

5.  The  return  must  be  signed  by  the  person  making  the  same,  and,  except 
when  such  person  is  a  sworn  public  officer,  and  makes  such  return  in  his  official 
capacity,  it  must  be  verified  by  his  oath. 

Betum    to    the    writ. — The    answer   in  returnable,    but  a  mistake   in  the    address 

writing,  signed    by  the  party  to  whom  the  or  direction  will    not  be  deemed  material: 

writ  is  addressed,    stating    the  time    and  Brass    Crosby's    Case,    2    W.    Black.    754. 

cause  of  the  caption  and  detention  of  the  See  sees.    1401,  1404.    The    production  of 

prisoner,  and    his    production    before    the  the  body  of  the  prisoner  constitutes  an  es- 

court  or  judge,  or.  At  the  prisoner  be  not  sential    element  of  the  proceeding  on  writ 

produced,  then  the  reasons  for  not'  produc-  of    habeas  corpus.    The  supreme  court  of 

ing    him,  constitute  the  return:    Hurd  on  Massachusetts    has  said    that  without  the 

Habeas    Corpus,'    2d    ed.,    235.    Such    re-  production  of  the    body  the  writ    is  with- 

turn  must  be  made  without  delay,  and  if  out  effect,  the  case  has  no  status,  and  the 

not  so  made,  may  be  enforced  by  attach-  court  will  hear  no  evidence  upon  the  ques- 

ment.    The  return  should    be    properly  ad-  tion    of  the  validity  of  the    imprisonment: 

dressed   to  the  court  to  whom  the  writ  is  Commonwealth  y.  Chandler,  11  Mass.  83. 

1481.  Body  must  be  produced,  when. 

Sec.  1481.  The  person  to  whom  the  writ  is  directed,  if  it  is  served,  must 
bring  the  body  of  the  party  in  his  custody  or  under  his  restraint,  according  to 
the  command  in  the  writ,  except  in  the  cases  specified  in  the  next  section. 

1482.  Hearing  without  production  of  body. 

Sec.  1483.  When,  from  sickness  or  infirmity  of  the  person  directed  to  be  pro- 
duced, he  cannot,  without  danger,  be  brought  before  the  court  or  judge,  the 
person  in  whose  custody  or  power  he  is  may  state  that  fact  in  his  return  to  the 
writ,  verifying  the  same  by  affidavit.  If  the  court  or  judge  is  satisfied  of  the 
truth  of  such  return,  and  the  return  to  the  writ  is  otherwise  sufficient,  the  court 
or  judge  msif  proceed  to  decide  on  such  return,  and  to  dispose  of  the  matter  as 
if  such  party  had  been  produced  on  the  writ,  or  the  hearing  thereof  may  be 
adjourned  until  such  party  can  be  produced. 

1483.  Hearing  on  return. 

Sec.  1483.  The  court  or  judge  before  whom  the  writ  is  returned  must,  imme- 
diately after  the  return,  proceed  to  hear  and  examine  the  return,  and  such  other 

matters  as  may  be  properly  submitted  to  their  hearing  and  consideration. 
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1484.  Proceedings  on  the  hearing. 

Sec.  1484.  The  party  brought  before  the  court  or  judge,  on  the  return  of 
the  writ,  may  deny  or  controvert  any  of  the  material  facts  or  matters  set  forth 
in  the  return,  or  except  to  the  sufficiency  thereof,  or  allege  any  fact  to  show 
either  that  his  imprisonment  or  detention  is  unlawful,  or  that  he  is  entitled  to 
his  discharge.  The  court  or  judge  must  thereupon  proceed  in  a  summary  way 
to  hear  such  proof  as  may  be  produced  against  such  imprisonment  or  detention, 
or  in  favor  of  the  same,  and  to  dispose  of  such  party  as  the  justice  of  the  case 
may  require,  and  have  full  power  and  authority  to  require  and  compel  the 
attendance  of  witnesses,  by  process  of  subpoena  and  attachment,  and  to  do  and 
perform  all  othe-*  acts  and  things  necessary  to  a  full  and  fair  hearing  and 
determination  of  the  case. 


Cited  as  to  evidence  petitioner  on  habeas 
corpus  may  introduce  to  contradict  return: 
Ex  parte  Oottrell,  69  Cal.  417,  422. 

What  may  be  considered  on  hearing. 
Sufficiency  of  complaint  to  state  cause 
of  action  so  as  to  sustain  a  conviction  for 
the  crime  of  conspiracy  wiU  not  be  con- 
sidered upon  habeas  corpus,  if  the  com- 
plaint is  not  made  a  part  of  the  petition 
or  referred  to  in  the  return  or  made  In 
any  manner  a  part  of  the  record:  Ex  parte 
Rosenheim,  83  Cal.  388.  See,  also.  Ex 
parte  Morrison,  88  Cal.  112.  Fact  that 
persons  imprisoned  in  city  jail  may  be  re- 
quired to  labor,  which  may  impose  a  hard- 
sliip  different  from  that  suffered  by  per- 
sons outside  of  such  cities,  cannot  be  con- 
sidered upon  habeas  corpus:  Ex  parte  Hal- 
sted,  89  Cal.  471.  An  attack  upon  the 
judgment  is  subject  to  the  rules  applica- 
ble to  collateral  assault  upon  judgments  in 
other  cases:  Ex  parte  Stemes,  77  Cal.  156; 
11  Am.  St.  Rep.  251.  In  proceedings  upon 
habeas  corpus  for  the  release  of  a  prisoner 
from  the  state  prison  the  court  will  not  de- 


termine that  the  document  under  which 
the  petitioner  is  detained,  and  which  is 
certified  by  the  clerk  to  be  a  true  and  cor- 
rect copy  of  the  judgment  "entered"  on 
the  minutes  of  the  court,  is  to  be  disre- 
garded or  held  of  no  effect  by  the  produc- 
tion of  another  document,  with  different 
recitals,  certified  by  the  same  officer  to  be 
a  full,  true,  and  correct  copy  of  the  origi- 
nal minute  entry  of  judgment  "filed**  in 
the  clerk's  office:  £x  parte  Williams,  89 
Cal.  421.  On  application  for  habeas  cor- 
pus for  the  purpose  of  giving  bail  by  a  de- 
fendant .held  to  answer  upon  a  charge  of 
murder,  ordinarily  only  the  evidence  re- 
turned by  the  committing  magistrate 
should  be  considered;  yet  there  may  be 
cases  in  which  it  would  be  proper  to  hear 
new  testimony;  but  in  such  cases  the  peti- 
tion should  set  out  the  discovery  of  the 
new  evidence,  and  the  application  should 
be  addressed  to  the  superior  court  or  judge 
of  the  proper  county,  and  not  to  the  su- 
preme court:  Ex  parte  Curtis,  92  Cal.  188. 


1485.  When  conrt  may  discharge  the  party. 

Sec.  1485.  If  no  legal  cause  is  shown  for  such  imprisonment  or  restraint, 
or  for  the  continuation  thereof,  such  court  or  judge  must  discharge  such  party 
from  custody  or  restraint  under  which  he  is  held. 

Discharge. — Power  of  court  to  discharge 
where  i)etitioner  is  held  under  a  void  judg- 
ment: Ex  parte  Bernert,  62  Cal.  533. 


Discharge  with  or  without  bail.— The 
supreme  court  deems  itself  justified  in  dis- 


charging a  person  with  or  without  bail 
only  where  the  testimony  of  material  wit- 
nesi5es  for  the  people  is  clearly  shown  to 
be  false:  Matter  of  Troia,  64  Cal.  152. 


I486.  When  to  remand  party. 

Sec.  1486.  The  court  or  judge,  if  the  time  during  which  such  party  may  be 
legally  detained  in  custody  has  not  expired,  must  remaud  such  party,  if  it 
appears  that  he  is  detained  in  custody: 
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1.  By  virtue  of  process  issued  by  any  court  or  judge  of  the  United  States,  in 
Bl  case  where  such  court  or  judge  has  exclusive  jurisdiction;  or, 
•    2.  By  virtue  of  the  final  judgment  or  decree  of  any  competent  court  of  crim- 
inal jurisdiction,  or  of  any  process  issued  upon  such  judgment  or  decree. 

1487.  Orounds  of  dischai^e  in  certain  cases. 

Sec.  1487.  If  it  appears  on  the  return  of  the  writ  that  the  prisoner  is  in  cus- 
tody by  virtue  of  process  from  any  court  of  this  state,  or  judge  or  officer  thereof, 
such  prisoner  may  be  discharged  in  any  of  the  following  cases,  subject  to  the 
restrictions  of  the  last  section: 

1.  When  the  jurisdiction  of  such  court  or  officer  has  been  exceeded; 

2.  When  the  imprisonment  was  at  first  lawful,  yet  by  some  act,  omission,  or 
event  which  has  taken  place  afterward,  the  party  has  become  entitled  to  a  dis- 
charge; 

3.  When  the  process  is  defective  in  some  matter  of  substance  required  by 
law,  rendering  such  process  void; 

4.  When  the  process,  though  proper  in  form,  has  been  issued  in  a.  case  not 
allowed  bv  law; 

5.  When  the  person  having  the  custody  of  the  prisoner  is  not  the  person 
allowed  by  law  to  detain  him; 

6.  Where  the  process  is  not  authorized  by  any  order,  judgment,  or  decree  of 
any  court,  nor  by  any  provision  of  law; 

7.  Where  a  party  has  been  committed  on  a  criminal  charge  without  reasonable 
or  probable  cause. 


Subd.  1.  Jurisdiction  exceeded:  8ee 
Ex  parte  Mirande,-73  Cal.  306.  A  defend- 
ant in  a  civil  action  held  in  custody  under 
an  order  of  arrest,  based  upon  an  insuf- 
ficient afHdavit,  wiU  be  discharged  upon 
habeas  corpus:  In  re  Vinich,  86  Cal.  70. 

Subd.  2.  Detention  at  first  lawful.— 
A  person  who  has  been  detained  as  a  wit- 
ness for  ninety  days,  and  after  several 
continuances  of  the  case  not  satisfacto- 
rily accounted  for,  is  entitled  to  his  dis- 
charge on  habeas  corpus:  Ex  parte  Dress- 
ier, G7  Cal.  257. 

Subd.  3.  Defective  commitment.  — 
\N''here  the  offense  charged  is  so  defective- 
ly set  forth  in  the  warrant  of  commitment 
that  the  prisoner  cannot  be  held  thereun- 
der, but  it  appears  from  the  papers  that 
he  ought  not  to  be  discharged,  the  judge 
hearing  the  application  on  habeas  corpus 
ought  to  hold  the  party  for  examination, 
and  cause  the  complainant  and  witnesses  to 
attrnd  before  him  for  that  purpose:  Ex 
parte  Branigan,  19  Cal.  133.  A  commitment 
by  a  justice  of  the  peace,  holding  a  party 
to  appear  before  a  grand  jury  to  answer 
upon  a  charge  of  murder,  should  state  the 
name  of   the  person   alleged    to  have  been 


murdered;  but  if  it  do  not  do  so,  the  omis- 
sion will  not  entitle  the  accused  to  be  dis- 
charged on  habeas  corpus:  Ex  parte  Bull, 
42  Cal.  196.  Where  it  appears  on  habeas 
corpus  that  the  commitment  under  which 
the  prisoner  is  held  is  void,  and  it  further 
appears  that  there  Is  a  valid  judgment  of 
imprisonment  against  him,  rendered  by  a 
competent  court  of  criminal  jurisdiction,  of 
which  a  certified  copy  may  be  obtained,  it 
wiU  be  the  duty  of  the  court  not  to  imme- 
diately discharge  the  prisoner,  but  to  order 
him  retained  until  a  certified  copy  of  the 
judgment  has  been  obtained,  or  a  reasonable 
length  of  time  has  been  allowed  for  that 
purpose,  and  then,  if  obtained,  to  remand 
him:  Ex  parte  Gibson,  31  CaL  619;  91  Am. 
Dec.  546. 

Subd.  4.  Commitment  not  allowed  by 
law.— Where,  upon  application  to  be  dis- 
charged by  habeas  corpus,  it  appears  that 
the  prisoner,  by  virtue  of  a  commitment  in 
due  form,  is  detained  to  answer  an  indict- 
ment, the  court  or  judge  may  proceed  to  in- 
quire whether  the  indictment  charges  any 
offense  known  to  the  law;  and  upon  deter- 
mining that  it  does  not,  may  discharge  the 
prisoner:  In  re  CorryeU,  22  Cal.  178.    Where 
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the  constitutionality  of  the  law  under  which 
the  connection  was  had  is  questioned,  it  is 
usually  held  that  the  court  in  which  the 
conviction  was  had  necessarily  affirmed  the 
constitutionality  of  the  law  in  rendering 
iU  judgment  of  conviction,  and  that  tliis  af- 
firmance cannot  be  avoided  on  habeas  cor- 
pus: In  re  Harris,  47  Mo.  164;  In  re  Under- 
wood, 30  Mich.  502;  Ex  parte  Fisher,  0 
Neb.  309.  The  court  will,  however,  on 
liabeas  corpus,  take  judicial  notice  that  the 
facts  set  forth  in  the  complaint  constitute 
no  crime  under  the  general  laws  of  the 
state,  and  if  it  affirmatively  appear  from 
the  records  of  an  inferior  court  that  a  per- 
-son  was  tried  and  sentenced  to  be  punished 
for  an  act  which  is  not  a  crime,  the  judg- 
ment is  absolutely  void,  and  the  person  in 
-custody  under  such  judgment  is  entitled  to 
his  discharge:  £x  parte  Kearney,  55  Cal. 
212;  Ex  parte  Mirande,  73  Cal.  365;  Ex 
parte  Maier,  103  Cal.  476;  42  Am.  St.  Rep. 
129.  A  person  subjected  to  punishment  for 
violation  of  an  unconstitutional  municipal 
ordinance  will  be  released  upon  writ  of 
habeas  corpus:  Ex  parte  Keeney,  84  Cal. 
504. 

Subd.  7.  Commitment  without  reason- 
able or  probable  cause.— "It  has  been  sug- 
gested to  omit  the  seventh  subdivision,  be- 
cause there  was  no  provision  requiring 
magistrates  to  have  the  testimony  taken 
-down,  and  therefore  the  subdivision  was  in- 
operative. Instead  of  omitting  the  subdivi- 
sion, the  commissioners  have  required  Ihe 
magistrate  to  reduce  the  testimony  to  writ- 
ing: See  sec.  869":  Statement  by  the  com- 
missioners. The  general  rule  is  that  if  the 
commitment  be  legally  sufficient  in  all  re- 
spects, the  prisoner  will  be  remanded,  or, 
in  proper  cases,  admitted  to  bail.  But  the 
rule  is  not  invariable:  Ex  parte  Bollman,  4 
Crunch,  75;  1  Chitty  on  Criminal  Law,  129. 
P'.ven  if  the  commitment  be  regular,  the 
■court  will  look  into  the  depositions,  to  see 
if  there  be  sufficient  ground  laid  to  detain 
the  party  in  custody,  and  if  not,  will  dis- 
charge or  bail  him:  People  v.  Smith,  1  Cal. 
9.  In  Ex  parte  Sternes,  82  Cal.  245,  it  was 
held  that  the  filing  of  an  information  against 
the  person  committed  does  not  dispense  with 
the  duty  of  the  court  granting  the  writ  of 
habeas  corpus  to  inquire  into  the  question  of 
reasonable  or  probable  cause:  See  quotation 
from  opinion,  ante,  note  to  sec.  809.  Where 
there  is  some  evidence  other  than  the  extra- 


judicial admissions  of  the  party  charged 
with  crime,  tending  to  show  that  an  offense 
has  been  committed,  the  party  charged  will 
not  be  released  on  habeas  corpus  before 
trial,  on  the  ground  of  a  want  of  reasonable 
or  probable  cause  for  the  commitment:  Ex 
parte  Becker,  86  Cal.  402. 

When  the  facts  proved  are  sufficient  to 
show  prima  facie  that  the  defendant  is 
guilty  of  a  criminal  offense,  and  that  he  was 
held  to  answer  in  the  county  in  which  such 
offense  was  presumably  committed,  he  can- 
not be  discharged  upon  habeas  corpus,  on 
the  ground  that  he  was  committed  without 
reasonable  or  probable  cause  in  the  absence 
of  explanatory  evidence,  or  proof  that  the 
offense  was  not  committed  in  such  county: 
Ex  parte  Palmer,  80  Cal.  631. 

Comjnitments  for  contempt.— A  party 
committed  for  refusing  to  answer  questions 
propounded  to  him  as  a  witness,  under  an 
order  that  he  stand  committed  till  he  an- 
swers the  questions,  will  be  discharged  on 
habeas  corpus  where  it  appears  that  the  suit 
has  abated:  Ex  parte  Rowe,  7  Cal.  175. 
Where,  pending  an  application  for  a  writ  of 
mandate  to  a  county  treasurer,  his  term  of 
office  ceases,  but  judgment  is  afterward  ren- 
dered against  him,  and  the  writ  issued,  the 
judgment  and  writ  have  no  force  against 
his  successor,  and  proceedings  against  such 
successor  for  contempt,  for  refusing  to  obey 
the  writ,  are  void  for  lack  of  jurisdiction, 
and  on  habeas  corpus  he  will  be  discharged : 
Ex  parte  Tinkum,  54  Cal.  201.  But  a  com- 
mitment under  a  conviction  for  contempt  is 
a  commitment  in  execution,  and  the  judg- 
ment of  conviction  cannot  ordinarily  be  at- 
tacked under  the  writ  of  habeas  corpus  ex- 
cept for  such  gross  defects  as  render  the  pro- 
ceeding void:  Ex  parte  Kearney,  7  Wheat. 
38;  Yates'  Case,  4  Johns.  318;  McLaughlin's 
Case,  5  Watts  &  S.  275;  Ex  parte  Adams,  25 
Miss.  883;  59  Am.  Dec.  234;  State  v.  Wood- 
fin,  5  Ired.  199;  42  Am.  Dec.  161.  Where, 
upon  an  application  for  discharge  upon  a 
writ  of  habeas  corpus,  by  an  executor  who 
was  Jn  custody  under  an  order  of  the  su- 
perior court,  adjudging  him  guilty  of  con- 
tempt in  refusing  to  pay  over  money  under 
a  decree  of  distribution,  it  was  held  that 
since  the  court  had  jurisdiction  and  the  pro- 
ceedings were  regular  and  valid  on  their 
face,  the  petitioner  was  not  entitled  to  be 
discharged:  Ex  parte  Cohn,  55  Cal.  193. 
After   a   discharge  from  imprisonment   for 
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contempt  of  court,  the  party  cnnnot  again 
be  imprisoned  for  the  same  offense:  Grady 
V.  Superior  Court,  6i  Cal.  156. 

Bequisitlon  for  fugitive  from  Justice.— 
The  judiciary  have  Jurisdiction  by  habeas 
corpus  to  inyestigate  cases  where  a  party  is 
arrested  as  a  fugitive  from  justice,  escaped 
from  another  state.  The  courts  possess  no 
power  to  control  the  executiye  discretion  in 
surrendering  fugitiyes  from  Justice,  nor  can 
they  compel  a  surrender  in  such  case,  yet, 
the  executive  having  acted,  that  discretion 


may  be  examined  into  in  every  case  where 
the  liberty  of  the  citizen  is  involved.  But  it 
seems  that  the  court  will  not  require  that 
the  altidaTit  on  which  the  requisition  is- 
issued  should  set  forth  the  crime  charged 
with  all  the  legal  exactness  necessary  to  be- 
observed  in  an  indictment:  In  re  Manches- 
ter, 5  Cal.  287. 

To  what  extent  court  may  go  behind 
Judgment  or  process  on  habeas  corpus: 
See  26  Am.  Dec.  40-49,  note. 


1488.  Not  to  be  discharged  for  defect  of  form  in  warrant. 

Sec.  1488.  If  any  person  is  committed  to  prison,  or  is  in  custody  of  any  officer 
on  any  criminal  charge,  by  virtue  of  any  warrant  of  commitment  of  a  justice  of 
the  peace,  such  person  must  not  be  discharged  on  the  ground  of  any  mere 
defect  of  form  in  the  warrant  of  commitment. 


1489.  Proceedings  on  defective  warrant. 

Sec.  1489.  If  it  appears  to  the  court  or  judge,  by  'affidavit  or  otherwise,  or 
upon  the  inspection  of  the  process  or  warrant  of  commitment,  and  such  other 
papers  in  the  proceedings  as  may  be  shown  to  the  court  or  judge,  that  the  party 
is  guilty  of  a  criminal  offense,  or  ought  not  to  be  discharged,  such  court  or 
judge,  although  the  charge  is  defective  or  unsubstantially  set  forth  in  such 
process  or  warrant  of  commitment,  must  cause  the  complainant  or  other  neces- 
sary witnesses  to  be  subpoenaed  to  attend  at  such  time  as  ordered,  to  testify 
before  the  court  or  judge;  and  upon  the  examination,  he  may  discharge  such 
prisoner,  let  him  to  bail  if  the  offense  be  bailable,  or  recommit  him  to  custody, 
as  may  be  just  and  legal. 

1490.  Writ  for  purpose  of  bail. 

Sec.  1490.  When  a  person  is  imprisoned  or  detained  in  custody  on  any 
criminal  charge,  for  want  of  bail,  such  person  is  entitled  to  a  writ  of  habeas 
corpus  for  the  purpose  of  giving  bail,  upon  averring  that  fact  in  his  petition, 
without  alleging  that  he  is  illegally  confined. 

1491.  Judge  may  take  bail. 

Sec.  1491.  Any  judge  before  whom  a  person  who  has  been  committed  on  a 
criminal  charge  may  be  brought  on  a  writ  of  habeas  corpus,  if  the  same  is 
bailable,  may  take  an  undertaking  of  bail  from  such  person  as  in  other  cases, 
and  file  the  same  in  the  proper  court.     * 


Habeas  corpus  for  purpose  of  bail.— 
Where  the  prisoner  has  been  indicted,  his 
guilt  will  be  assumed,  on  habeas  corpus,  for 
the  purpose  of  obtaining  a  reduction  of 
bail:  Ex  parte  Duncan,  53  Cal.  410;  Ex 
parte  Ryan,  44  Cal.  555.  After  the  prisoner 
is  convicted,  bail  should  not  be  allowed,  ex- 
cept by  the  judge  of  the  court  where  the 
conviction  was  had,  or  by  a  justice  of  the 
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supreme  court,  and  then  only  when  circnm- 
stances  of  an  extraordinary  character  have 
intervened:  Ex  parte  Marks,  49  Cal.  680; 
Ex  parte  Smallman,  54  Cal.  35.  One  who 
after  conviction,  and  pending  an  appeal,  ap- 
plies upon  habeas  corpus  to  be  admitted  to 
bail,  must  state  in  his  petition  facts  upon 
which  the  court  can  exercise  an  inteUigent 
discretion  in  determining  the  question;  such 
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as  that  injustice  has  been  done  him  daring  ^  on  habeas  corpus:  People  t.  Schuster,  40- 
the  trial,  that  the  appeal  is  taken  in  good  Cal.  627.  See,  also,  Ex  parte  Hung  Sin,  54 
faith,  etc.:  Ex  parte  Voll,  41  Cal.  29.  Cal.  102;  People  v.  Smith,  1  Cal.  9;  Ex  parte 

There  is  no  appeal  from  an  order  of  a      Cook,  35  Cal.  107;  Hurd  on  Habeas  Corpus, 
judge  admitting  a  party  to  bail  on  a  hearing      430. 

1492.  Jndge,  when  to  remand. 

Sec.  1492.  If  a  party  brought  before  the  court  or  judge  on  the  return  of  the 
writ  is  not  entitled  to  his  discharge,  and  is  not  bailed  where  such  bail  is  allow- 
able, the  court  or  judge  must  remand  him  to  custody  or  place  him  under  the 
restraint  from  which  he  was  taken,  if  the  person  under  whose  custody  or  re- 
straint he  was  is  legally  entitled  thereto. 

1493.  Person  in  illegal  may  be  committed  to  legal  -custody. 

Sec.  1493.  In  cases  where  any  party  is  held  under  illegal  restraint  or  cus- 
tody, or  any  other  person  is  entitled  to  the  restraint  or  custody  of  such  party, 
the  judge  or  court  may  order  such  party  to  be  committed  to  the  restraint  or 
custody  of  such  person  as  is  by  law  entitled  thereto. 

Custody  of  child,  to  whom  awarded  on         Custody  of  illegrltimate  child:  See  20 
habeas  corpus:  See  34  Am.  Dec.  668,  669,      Am.  Dec.  330-337,  note, 
note;  34  Am.  Rep.  698-702,  note;  43  Am. 
Rep.  779,  780,  note. 

1494.  Disposition  of  party,  pending  proceedings  oil  return. 

Sec.  1494.  Until  judgment  is  given  on  the  return,  the  court  or  judge  before 
whom  any  party  may  be  brought  on  such  writ  may  commit  him  to  the  custody 
of  the  sheriff  of  the  county,  or  place  him  in  such  care  or  under  such  custody 
as  his  age  or  circumstances  may  require. 

1495.  Defect  of  form  in  writ  immaterial,  when. 

Sec.  1495.  No  writ  of  habeas  corpus  can  be  disobeyed  for  defect  of  form,  if 
it  sufficiently  appear  therefrom  in  whose  custody  or  under  whose  restraint  the 
party  imprisoned  or  restrained  is,  the  officer  or  person  detaining  him,  and  the 
court  or  judge  before  whom  he  is  to  be  brought. 

» • 

1496.  Imprisonment  after  discharge,  when  permitted^. 

Sec.  1496.  No  person  Who  has  been  discharged  by  the  order  of  the  court  or 
judge  upon  habeas  corpus  can  be  again  imprisoned,  restrained,  or  kept  in  cus- 
tody for  the  same  cause,  except  in  the  following  cases: 

1.  If  he  has  been  discharged  from  custody  on  a  criminal  charge,  and  is  after- 
ward committed  for  the  same  offense,  by  legal  order  or  process; 

2.  If,  after  a  discharge  for  defect  of  proof,  or  for  any  defect  of  the  process^ 
warrant,  or  commitment  in  a  criminal  case,  the  prisoner  is  again  arrested  on 
sufficient  proof  and  committed  by  legal  process  for  the  same  offense. 

Contempt.— 'After  a  discharge  from  im-      be  again  imprisoned  for  the  same  cantempt: 
prisonment  for  contempt,  the  party  cannot      Grady  v.  Superior  Court,  64  Cal.  156. 

14&7.  Warrant  may  issue  instead  of  writ,  in  certain  cases. 

Sec.  1497.  When  it  appears  to  any  court  or  judge,  authorized  by  law  to  issue 
the  writ  of  habeas  corpus,  that  anyone  is  illegally  held  in  custody,  confinement^ 
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or  restraint,  and  that  there  is  reason  to  believe  that  such  person  will  be  carried 
out  of  the  jurisdiction  of  the  court  or  judge  before  whom  the  application  is 
made,  or  will  suffer  some  irreparable  injury  before  compliance  w*ith  the  writ  of 
habeas  corpus  can  be  enforced,  such  court  or  judge  may  cause  a  warrant  to  be 
issued,  reciting  the  facts,  and  directed  to  the  sheriff,  coroner,  or  constable  of 
the  county,  commanding  such  officer  to  take  such  person  thus  held  in  custody^ 
confinement,  or  restraint,  and  forthwith  bring  him  before  such  court  or  judge, 
to  be  dealt  with  according  to  law. 

1498.  Warrant  may  include  person  charged  with  illegal  detention. 

•Sec.  1498.  The  court  or  judge  may  also  insert  in  such  warrant  a  command 
for  the  apprehension  of  the  person  charged  with  such  illegal  detention  and  re- 
straint. 

1499.  Warrant,  how  executed. 

Sec.  1499.  The  officer  to  whom  such  warrant  is  delivered  must  execute  it 
by  bringing  the  person  therein  named  before  the  court  or  judge  who  directed 
the  issuing  of  such  warrant. 

1500.  Eetum  and  hearing  on. 

Sec.  1500.  The  person  alleged  to  have  such  party  under  illegal  confinement 
or  restraint  may  make  return  to  such  warrant  as  in  case  of  a  writ  of  habeas 
corpus,  and  the  same  may  be  denied,  and  like  allegations,  proofs,  and  trial 
may  thereupon  be  had  as  upon  a  return  to  a  writ  of  habeas  corpus. 

1501.  Party  may  be  discharged  or  remanded. 

Sec.  1501.  If  such  party  is  held  under  illegal  restraint  or  custody,  he  must 
be  discharged;  and  if  not,  he  must  be  restored  to  the  care  or  custody  of  the 
person  entitled  thereto. 

1502.  Writ  and  process  may  issue  at  any  time. 

Sec.  1502.  Any  writ  or  process  authorized  by  this  chapter  may  be  issued  and 
served  on  any  day  or  at  any  time. 

1503.  By  whom  issued,  and  when  returnable. 

Sec.  1503.  All  writs,  warrants,  process,  and  subpoenas  authorized  by  the 
provisions  of  this  chapter  must  be  issued  by  the  clerk  of  the  court,  and,  except 
subpoenas,  must  be  sealed  with  the  seal  of  such  court,  and  served  and  returned 
forthwith,  unless  the  court  or  judge  shall  specify  a  particular  time  for  any  such 
return. 

1504.  Where  returnable. 

Sec.  1504.  All  such  writs  and  process,  when  made  returnable  before  a  judge, 
must  be  returned  before  him  at  the  county  seat,  and  there  heard  and  deter- 
mined. [Amendment,  approved  February  18,  1880;  Amendments  1880,  4  (Ban. 
ed.  8);  took  effect  immediately.] 

1505.  Damages  for  failure  to  issue  or  obey  writ. 

Sec.  1505.    If  any  judge,  after  a  proper  application  is  made,  refuses  to  grant 
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an  order  fox  a  writ  of  habeas  corpus,  or  if  the  officer  or  person  to  whom  snch 
writ  may  be  directed  refuses  obedience  to  the  command  thereof,  he  shall  forfeit 
and  pay  to  the  person  aggrieved  a  sum  not  exceeding  five  thousand  dollars,  to 
be  recovered  by  action  in  any  court  of  competent  jurisdiction. 

"This  chapter  is   based    upon  the  habeas      thereof:  Stats.  1850,  334;  1854,  268;  1859, 
corpus  act  of   1850/ and   acts    amendatory      15;  1863,  334":  Commissioners'  note. 


CHAPTER  11. 

OP  CORONERS*  INQUESTS  AND  DUTIES  OP  CORONERS. 

Sec.  1510.    Coroner  to  summon  jury  to  inquire  into  cause  of  death. 
Sec.  1511.    Jurors  to  be  sworn. 
Sec.  1511a.  But  one  inquest  allowed. 
Sec.  1511b.  View  of  the  body  and  proceedings  thereafter. 
Sec.  1512.    Witnesses  to  be  summoned. 
Sec.  1513.    Witnesses  compelled  to  attend. 
Sec.  1514.    Verdict  of  jury  in  writing— What  to  contain. 

Sec.  1514a.  Binding  over  witnesses  when  a  murder    or    manslaughter   has    been    com- 
mitted. 
Sec.  1515.    Testimony  in  writing,  and  where   filed. 
Sec.  1516.    Exception. 
Sec.  1517.    Coroner  to  issue  warrant,  when. 
Sec.  1518.    Form  of  warrant. 
Sec.  1519.    How  served. 

Sec.  1520.    Stenographic  reporters  for  coroners,  qualification  and  duties  of. 
Sec.  1521.    Compensation  of  stenographic  reporters  of  coroners. 

1510.  Coroner  to  snmmon  jnry  to  inquire  into  cause  of  death. 

Sec.  1510.  When  a  coroner  is  informed  that  a  person  has  been  killed,  or 
has  committed  suicide,  or  has  suddenly  died  under  such  circumstances  as  to 
afford  a  reasonable  ground  to  suspect  tliat  his  death  has  been  occasioned  by  the 
act  of  another  by  criminal  means,  he  must  go  to  the  place  where  the  body  is, 
cause  it  to  be  exhumed  if  it  has  been  interred,  and  summon  not  less  than  nine 
nor  more  than  fifteen  persons,  qualified  by  law  to  serve  as  jurors,  to  appear 
before  him  forthwith,  at  the  place  where  the  body  of  deceased  is,  to  inquire 
into  the  cause  of  the  death.  Xo  such  person  is  exempt  from  jury  duty  except 
at  the  discretion  of  the  coroner.  N'o  person  shall  be  summoned  as  juror  who  is 
related  to  the  decedent  or  is  charged  with  or  suspected  of  the  killing,  nor  shall 
anyone  be  summoned  who  is  known  to  be  prejudiced  for  or  against  him,  but  no 
person  selected  or  summoned  to  appear  as  a  juror  is  subject  to  be  challenged 
by  any  party.  [Commissioners^  Amendment,  approved  March  16,  1901;  took 
effect  July  1,^  1901.] 

CommLtssioners'  note.— '*The  amendment  tory  of  the  common  law.    The  holding  of 

adds  to,  and    incorporates    in,  this    section  inquests  by  them  is  in  the  performance  of 

part  of  the  provisions  of  section  three  of  the  functions    judicial    in    their    character,  so 

Act  of  3871-72,  page  403,  as  amended  by  much  so,  that  they  are  protected  under  the 

the  Statute  of  1875-7G,  page  397,  respect-  principles    which    protect    judicial    officers 

ing  jurors  summoned  to  act  at  coroners'  in-  from  responsibility  in  a  civil  action  brought 

quests."  by  a  private  person:  Garnett  v.  Ferrand, 

Coroner's  inquest.— The  statutes  of  this  6  Barn.  &  C.  611.  The  practice  to  be  pur- 
state  concerning  coroners  are  but  declara-  sued  by  the  officer  in  taking  and  certifying 
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testimouy  at  an  inquest  held  under  the 
laws  of  this  state,  is  the  same  as  that  pur- 
sued at  the  common  law:  People  v.  Deyine, 
44  Gal.  450.  The  latter  course  is  pointed 
oat  by  Gurney,  B.,  in  Regina  t.  Plummer,  1 
Car.  &  K.  604.  The  testimony  of  the  wit- 
nesses should  be  reduced  to  writing,  and 
then  read  over  to  them  and  signed  by  them. 
A  deposition  when  so  taken  is  admissible 
in  evidence  for  the  purpose  of  contradicting 
the  statement  of  a  witness  made  under 
oath  on  the  trial  of  the  person  accused  of 


having  murdered  the  deceased:  People  v. 
Devine,  44  Cal.  452;  Rex  v.  Oldroyd,  Russ. 
&  R.  88;  Commonwealth  v.  Hawkins,  3 
Gray,  403;  Stephens  v.  People,  19  N.  Y. 
549;  see  sec.  1515.  post,  as  to  filing  testi- 
mony. 

Coroner  of  San  Trandsco.— All  provi- 
sions of  the  special  act  of  1872,  relating  to 
the  coroner  of  San  Francisco,  which  are 
covered  by  general  legislation,  are  repealed: 
Kuhlman  v.  Superior  Court,  122  Cal.  636. 


1511.  Jurors  to  be  sworn. 

Sec.  1611.  When  six  or  more  of  the  jurors  attend,  they  must  be  sworn  by 
the  coroner  to  inquire  who  the  person  was,  and  when,  where,  and  by  what 
means  he  came  to  his  death,  and  into  the  circumstances  attending  his  death; 
end  to  render  a  true  verdict  thereon,  according  to  the  eyidence  oflEered  them, 
or  arising  from  the  inspection  of  the  body. 

1511a.  But  one  inquest  allowed. 

Sec.  1511a.  There  must  be  but  one  inquest  upon  a  body,  unless  that  taken 
is  set  aside  by  the  court;  and  there  must  be  but  one  inquest  held  upon  several 
bodies  of  persons  who  were  killed  by  the  same  cause,  and  who  died  at  the 
same  time.  Whenever  it  appears  that  an  error  in  the  identity  of  the  body 
has  been  made  by  the  jury,  it  is  discretionary  with  the  coroner  to  call  another 
inquest  without  reference  to  the  court,  and  a  memorandum  of  the  error  must 
be  entered  upon  the  erroneous  inquisition.  [Commissioners'  Amendment,  ap- 
proved March  16,  1901;  took  effect  July  1,  1901.] 

This  aznendment  corresponds  to  section  6  oi  the  statute  referi;^  to  under  the  pre- 
t:edlng  section. 

1511b.  View  of  the  body  and  proceedings  thereafter. 

Sec.  1511b.  After  the  jury  have  been  sworn  and  charged  by  the  coroner,  they 
must  go  together  with  the  coroner  to  view  and  examine  the  body  of  the  de- 
ceased person.  They  must  not  proceed  upon  the  inquest  until  they  have  so 
viewed  the  body.  After  the  jury  have  viewed  the  body,  they  may  retire  to  any 
convenient  place  to  hear  the  testimony  of  witnesses  and  deliberate  upon  their 
verdict.  For  this  end  the  coroner  may  adjourn  the  inquest  from  time  to  time,* 
as  may  be  necessary.     [Commissioners'  Amendment,  approved  March  16,  1901; 

took  effect  July  1,  1901.] 

This  amendment  corresponds  to  section   7  of  the  statute  referred  to  under  section 
1510. 

1512.  Witnesses  to  be  summoned.  * 

Sec.  1512.  Coroners  may  issue  subpoenas  for  witnesses,  returnable  forthwith, 
or  at  such  time  and  place  as  they  may  appoint,  which  may  be  served  by  any 
competent  person.  They  must  summon  and  examine  as  witnesses  every  person 
who  in  their  opinion,  or  that  of  any  of  the  jury,  has  any  knowledge  of  the 
facts,  and  may  summon  a  surgeon  or  physician  to  inspect  the  body,  or  hold 
a  post  mortem  examination  thereon  or  a  chemist  to  make  an  analysis  of  the 
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Btomacli  or  the  tissues  of  the  body  of  the  deceased,  and  give  a  professional 
opinion  as  to  the  cause  of  the  death.  [Commissioners*  Amendment,  approved 
March  16, 1901;  took  effect  July  1,  1901.] 

GominissioneTS'  note. — "The  amendment  stomach  or  the  tissues  of  the  body  of  the 

inserts  after  the  word  'body'  the  words  *or  deceased.'    This    proYision    is   taken    from 

hold  a  postmortem  examination  thereon,  or  sections  one  and    two  of    the  statute*'  re* 

-a.  chemist    to    make  an    analysis   of    the  ferred  to  under  section  1510. 

1513.  WitncMes  compelled  to  attend. 

Sec.  1513.  A  witness  served  with  a  subpoena  may  be  compelled  to  attend  and 
testify,  or  punished  by  the  coroner  for  disobedience,  in  like  manner  as  upon  a 
subpoena  issued  by  a  justice  of  the  peace. 

The  accused   is   not  a  witness   within  this  section:  People  v.  Taylor,  59  Cal.  640, 
«1. 

1514.  Verdict  of  jury  in  writing — ^What  to  contain. 

Sec.  1514.  After  inspecting  the^body  and  hearing  the  testimony,  the  jury 
must  render  their  verdict  and  certify  the  same  by  an  inquisition  in  writing, 
signed  by  them,  and  setting  forth  who  the  person  killed  is,  and  when,  where, 
and  by  what  means  he  came  to  his  death;  and  if  he  was  killed,  or  his  death 
occasioned  by  the  act  of  another,  by  criminal  means,  who  is  guilty  thereof. 

1514a.  Binding  over  witnesses  when  a  murder  or  manslaughter  has  been  com- 
mitted. 

Sec.  1514a.  If  the  jury  find  that  a  murder  or  manslaughter  has  been  com- 
mitted, the  coroner  may  bind  over  the  witnesses  against  the  accused  to  appear 
and  testify  before  the  grand  jury,  or  a  magistrate,  or  the  superior  court,  and  to 
obey  all  orders  of  such  magistrate  or  court  in  the  premises.  Such  recognizance 
must  be  in  writmg  and  must  be  subscribed  by  the  parties  to  be  bound  thereby, 
and  made  payable  to  the  people  of  the  state  of  California  in  an  amount  to  be 
j&xed  by  the  coroner,  and  approved  by  a  judge  of  the  superior  court;  and  in  case 
of  their  refusal  to  sign  such  recognizance,  the  coroner  has  power  to  commit  such 
witness  as  in  the  case  of  examination  of  an  accused  person  by  a  magistrate. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.]  • 

'*This  amendment  adopts  and  codifies    section  fifteen  of  the  act  of  1871-72,  relat- 
ing to  coroners":  CommiBsioners'^  note. 

1515.  Testimony  in  writing,  and  where  filed. 

Sec.  1515.  The  testimony  of  the  witnesses  examined  before  the  coroner's 
jury  must  be  reduced  to  writing  by  the  coroner,  or  under  his  direction,  and 
forthwith  filed  by  him,  with  the  inquisition,  and  all  recognizances  taken  by  him, 
in  the  office  of  the  county  clerk.  [Commissioners*  Amendment,  approved  March 
16,  1901;  took  effect  July  1,  1901.] 

Testimony  of  witness:  Se<:.  lolO,  in  note.  to  writing  to  be  admitted:  People  v.  Taylor, 

The  testimony  of  witnesses  only  is  required  59  Cal.  640,  650;  see  People  v.  Herbert,  61 

to  be  reduced  to  writing;  nothing  is  said  in  Cal.  545;  that  statements  of  accused  be- 

regard    to    the  statements  of   tho  accused;  fore  the  coroner's  jury  are  admissible,  see, 

his  voluntary  statement  need  not  be  reduced  also.  People  v.  Cents,  50  Cal.  95. 
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1516»  Exception. 

Sec.  1516.  If,  however,  the  person  charged  with  the  commission  of  the  of- 
fense is  arrested  before  the  inquisition  can  be  filed,  the  coroner  must  deliver  the 
same,  with  the  testimony  taken,  to  the  magistrate  before  whom  such  person 
may  be  brought,  who  must  return  the  same,  with  the  depositions  and  state- 
ment taken  before  him,  to  the  oflSoe  of  the  clerk  of  the  superior  court  of  the 
county.  [Amendment,  approved  April  12,  1880;  Amendments  1880,  35  (Ban. 
ed.  201);  took  effect  immediately.] 

1517.  Coroner  to  issue  warrant,  when. 

Sec.  1517.  If  the  jury  find  that  the  person  was  killed  by  another,  under 
circumstances  not  excusable  or  justifiable  by  law,  or  that  his  death  was  occa- 
sioned by  the  act  of  another  by  criminal  means,  and  the  party  committing  the 
act  is  ascertained  by  the  inquisition,  and  is  not  in  custody,  the  coroner  must 
issue  a  warrant,  signed  by  him,  with  his  name  of  office,  into  one  or  more  coun- 
ties, as  may  be  necessary  for  the  arrest  of  the  person  .charged. 

1518.  Form  of  warrant. 

Sec.  1518.  The  coroner's  warrant  must  be  in  substantially  the  following 
form: 

County  op . 

The   people  of  the  state  of   California,  to  any   sheriff,  constable,  marshal,  or 

policeman  in  this  state: 

An  inquisition  having  been  this  day  found  by  a  coroner's  jury  before  me, 
stating  that  A  B  has  come  to  his  death  by  the  act  of  C  D,  by  criminal  means 
(or  as  the  case  may  be,  as  found  by  the  inquisition),  you  are  therefore  com- 
manded forthwith  to  arrest  the  above-named  C  D,  and  take  him  before  the 
nearest  or  most  accessiule  magistrate  in  this  county.  • 

Given  under  my  hand  this day  of ,  A.  D.  eighteen . 


E  F,  Coroner  of  the  County  of 


1519.  How  served. 

Sec.  1519.  The  coroner's  warrant  may  be  served  in  any  county,  and  the 
officer  serving  it  must  proceed  thereon,  in  all  respects,  as  upon  a  warrant  of 
arrest  on  an  information  before  a  magistrate,  except  that  when  served  in  another 
county  it  need  not  be  indorsed  by  a  magistrate  of  that  county. 

•'The  preceding  chapter  is  based  upon  sec-      18G2,  to  section  4  incorporated:  Stats.  1802^ 
tions  4  to  14,  inclusive,  of  the  act  of  1850      p.  521,  sec.  1":  Commissioners'  note. 
(Stats.  1850,  2G4),  with  the  amendment  of 

1520.  Stenographic  reporters  for  coroners,  qualification  and  duties  of. 

Sec.  1520.  In  every  county  having  a  population  of  more  than  one  hundred 
thousand  inhabitants,  an  official  stenographic  reporter  may  be  appointed  by  the 
coroner  to  hold  office  during  his  pleasure.  Such  reporter  must,  before  enter- 
ing upon  the  discharge  of  the  duties  of  hi&  office,  take  and  subscribe  an  oath 
of  office.  His  duties  are  to  attend  all  inquests  held  by  the  coroner,  to  take  down 
in  shorthand  and  file  w^ith  the  county  clerk  the  testimony  of  all  witnesses  and 
all  the  legal  proceedings  at  such  inquests,  and  to  transcribe  the  same  in  long- 
hand and  to  furnish  and  certify  two  typewritten  copies  thereof,  one  of  which  he 
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must  file  with  the  coroner,  and  the  other  with  the  clerk  of  the  connty.  Every 
transcript  of  such  testimony  or  proceedings,  certified  by  such  reporter  to  be 
correct,  must  be  received  as  a  prima  facie  correct  statement  thereof.  [Commis- 
sioners' Amendment,  approved  March  16, 1901;  took  effect  July  1,  1901.] 

This  and  the  following  section  are  codified  from  the  statute  providing  for  reporters 
to  corouers:  Stata.  1805,  p.  168. 

1521.  Compensation  of  stenographic  reporters  of  coroners. 

Sec.  1521.  For  all  services  rendered  by  him,  the  reporter  provided  for  in  the 
preceding  section  shall  receive  such  compensation  as  may  be  allowed  him  by  the 
board  of  supervisors,  not  exceeding  one  hundred  and  fifty  dollars  each  month, 
to  be  audited  and  paid  monthly  out  of  the  general  fund  of  the  county.  [Com- 
missioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

See  note  to  preceding  aection. 

CHAPTEE  III. 

OF   SEARCH-WARRANTS. 

Sec.  1523.  Search-warrant  defined. 

Sec.  1524.  Upon  what  grounds  it  may  issue. 

Sec.  1525.  It  cannot  be  issued  but  upon  probable  cause. 

Sec.  152G.  Magistrates  must  examine,  on  oath,  complainant,  etc. 

Sec.  1527.  Depositions,  what  to  contain. 

Sec.  1528.  When  to  issue  warrant. 

Sec.  1529.  Form  of  warrant. 

Sec.  1530.  By  whom  served. 

Sec.  1531.  Officer  may  break  open  door,  etc.,  to  execute  warrant. 

Sec.  1532.  May  break  open  door,  etc.,  to  liberate  person  acting  in  his  aid. 

Sec.  1533.  When  warrant  may  be  served  in  the  night. 

Sec.  1534.  Within  what  time  warrant  must  be  executed. 

Sec.  1535.  Officer  to  give  receipt  for  property  taken. 

Sec.  153G.  Property,  how  disposed  of. 

Sec.  1537.  Return  of  warrant  and  delivery  of  inventory  of  property  taken. 

Sec.  1538.  Copy  of  inventory,  to  whom  delivered. 

Sec.  1539.  Proceedings,  if  grounds  of  warrant  are  controverted. 

Sec.  1540.  Property,  when  to  be  restored. 

Sec.  1541.  Depositions,  warrants,  etc.,  to  be  returned  by  magistrate  to  the  court. 

Sec.  1541a.  Reward  for  arrest  of  robbers. 

Sec.  1542.  Search  of  defendant  in  presence  of  magistrate. 

1523.  Search-warrant  defined. 

Sec.  1523.  A  search-warrant  is  an  order  in  writing,  in  the  name  of  the  peo- 
ple, signed  by  a  magistrate,  directed  to  a  peace  officer,  commanding  him  to 
search  for  personal  property,  and  bring  it  before  the  magistrate. 

Search-warrant:  See   40  Am.    Dec.  666,  public  prosecutions,  instituted  and  pursued 

667,  note;  61  Am.  St.  Rep.  351-357,  note.  for  the  suppression  of  crime  or  the  detection 

Search-warrants,   use    of. — They    "were  and    punishment    of    criminals.     Even    in 

never  recognized  by  the  common  law  as  pro-  thoete  cases,  if  we  may  rely  on  the  authority 

cesses  which  might  be  availed  of  by  individ-  of  Lord  Coke,    their    legality  was  formerly 

uals  in  the  course  of  civil  proceedings,  or  doubted;  and  Lord  Camden  said  that  they 

for  the  maintenance    of    any  mere  private  crept  into  the  law  by  imperceptible  practice, 

right;  but  their  use  was  confined  to  cases  of  But  their  legality  has  long  been  considered 
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to  be  established,  on  the  ground  of  public 
necessity;  because,  without  them,  felons  and 
other  malefactors  would  escape  detection": 
Hobinson  v.  Richardson,  13  Gray,  454,  per 
^lerrick,  J.  In  this  country,  the  right  to 
such  process  depends  upon  statute,  subject 
to  the  limitations  imposed  by  constitutional 
I>roTisions.  In  this  state  no  such  warrant 
•can  be  issued,  "but  on  probable  cause,  sup- 
iported  by  oath  or  affirmation,  particularly 
describing  the  place  to  be  searched  and  the 


person  and  things  to  be  seized":  CaL 
Const.,  art.  I,  sec.  19.  A  like  provision  ex- 
ists in  the  constitution  of  the  United  States, 
amendment  4.  ^ 

Search-warrant  of  person.— This  chapter 
authorizes  the  issuance  of  a  warrant  to 
search  the  person  of  an  individual  in  a 
proper  case.  The  issuance  of  such  a  warrant 
is  not  prohibited  by  the  constitutional  pro- 
visions just  referred  to:  Collins  v.  Lean,  68 
Cal.  284. 


1524.  Upon  what  gfrounds  it  may  issue. 

Sec.  1524.    It  may  be  issued  upon  either  of  the  following  grounds: 

1.  When  the  property  was  stolen  or  embezzled,  in  which  case  it  may  be  taken 
on  the  warrant  from  any  place  in  which  it  is  concealed,  or  from  the  possession  of 
the  person  by  whom  it,  was  stolen  or  embezzled,  or  from  any  person  in  whose 
possession  it  may  be. 

2.  When  it  was  used  as  the  means  of  committing  a  felony;  in  which  case  it  may 
be  taken  on  the  warrahit  from  the  place  in  which  it  is  concealed,  or  from  the 
possession  of  the  person  by  whom  it  was  used  in  the  commission  of  the  offense, 
or  from  any  person  in  whose  possession  it  may  be. 

3.  When  it  is  in  the  possession  of  any  person  with  the  intent  to  use  it  as  a 
means  of  committing  a  public  offense,  or  in  the  possession  of  another  to  whom 
he  may  have  delivered  it  for  the  purpose  of  concealing  it  or  preventing  its  being 
discovered;  in  which  case  it  may  be  taken  on  the  warrant  from  such  person,  or 
from  any  place  occupied  by  him,  or  under  his  control,  or  from  the  possession  of 
the  person  to  whom  he  may  have  so  delivered  it. 

4.  When  the  property  is  a  cask,  keg,  bottle,  vessel,  siphon,  can,  case,  or  other 
package,  bearing  printed,  branded,  stamped,  engraved,  etched,  blown,  or  other- 
wise attached  or  produced  thereon  the  duly  filed  trademark  or  name  of  the  per- 
son by  whom,  or  in  whose  behalf,  the  search-warrant  is  applied  for,  in  the  pos- 
session of  any  person  except  the  owner  thereof,  with  intent  to  sell  or  traflSc  in 
the  same,  or  refill  the*  same  with  intent  to  defraud  the  owner  thereof,  with  such 
intent,  and  without  such  owner's  consent  thereof,  or  unless  the  same  shall  have 
been  purchased  from  the  owner  thereof,  in  which  case  it  may  be  taken  on  the 
warrant  from  such  person,  or  from  any  place  occupied  by  him,  or  under  his  con- 
trol, or  from  the  possession  of  the  person  to  whom  he  may  have  delivered  it. 
{In  effect  sixty  days  from  March  9,  1899;  Stats.  1899,  p.  87.] 

The  provisions  of  section  643  of  the  crim-      circumstantial,   and   no    class    of 


inal  practice  act  have  been  extended,  to 
the  end  that  a  search-warrant  may  be  issued 
to  search  for  and  take  property  when  it 
was  used  as  the  'means  of  committing  a 
felony,  or  where  it  is  in  the  possession  of  a 
person  with  intent  to  use  it  in  the  commis- 
sion of  a  felony,  and  to  kindred  cases.  See, 
also,  N.  Y.  Crim.  Pruc,  sec.  862;  see,  par- 
ticularly, Livingston's  Criminal  Code,  p.  481, 
art.  XLIII,  rules  1,  6.  In  the  higher  class 
^f  crimes  the  testimony  is  almost  invariably 


circum- 
stances is  more  important,  in  cases  of  that 
description,  in  detecting  and  punishing 
guilt,  than  tracing  to  the  possession  of  the 
defendant  property  either  used  as  the  means 
of  committing  the  offense  or  intended  to  be 
used  for  that  purpose.  It  is  now  usually  ob- 
tained by  the  officers  of  justice  by  the 
assumption  of  a  responsibility  on  their 
part  which  has  no  express  sanction  of 
law;  and  though  they  are  rarely  prose- 
cuted for  assuming  this  responsibility,  it  is 
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rather  owing  to  the  fact  that  the  accused 
party  seldom  escapes  punish ment  than  to  the 
legality  of  the  act.  The  propriety  of  legal- 
izing the  search  for  and  seizure  of  property, 
under  these  circumstances,  cannot  admit  of 
doubt.  Mr.  Livingston,  in  his  Criminal  Code, 
in  accordance  with  this  idea,  provided  that 
search-warrants  may  be  issued  to  seize 
forged  instruments  in  writing,*  or  counter- 


feited coin  intended  to  be^  passed,  or  the  in- 
struments or  materials  prepared  for  making 
them,  arms  or  munitions  prepared  for  the 
purpose  of  insurrection  or  riot,  and  weapons, 
implements,  or  other  articles  necessary  to 
be  produced  on  the  trial  of  one  accused  of 
a  crime:  Edward  Livingston,  9tate  of 
Ixjiiisiana;  Livingston's  Criminal  Code,  p. 
481,  art.  XLm.  rules  1,  6. 


1525.  It  cannot  be  issued  but  upon  probable  cause. 

Sec.  1526.  A  search-warrant  cannot  be  issued  but  upon  probable  cause,  sup- 
ported by  affidavit,  naming  or  describing  the  person,  and  particularly  describing 
the  property  and  the  place  to  be  searched. 

Knowledge  of   the  offense  on  part  of  knowledge  that  the  plaintiff  had  committed, 

complainant.— In  Collins  t.  Lean,  68  Cal.  or  was  about  to  commit,  a  public  offense  to 

281,  it  was  held  on  a  review  of  the  evidence  Justify  him  in  making  the  complaint  and 

that  the  defendant  had  sufficient  personal  obtaining  the  warrant. 

1526.  Xagiftrates  mngt  examine,  on  oath,  complamant,  etc. 

Sec.  1526.  The  magistrate  must,  before  issuing  the  warrant,  examine  on 
oath  the  complainant,  and  any  witnesses  he  may  produce,  and  take  their  depo- 
sitions in  writing,  and  cause  them  to  be  subscribed  by  the  parties  making  them. 

1527.  Depositions,  what  to  contain. 

Sec.  1527.  The  depositions  must  set  forth  the  facts  tending  to  establish  the 
pounds  of  tfie  application,  or  probable  cause  for  believing  that  they  exist. 

1528.  When  to  issue  warrant. 

Sec.  1528.  If  the  magistrate  is  thereupon  satisfied  of  the  existence  of  the 
grounds  of  the  application,  or  that  there  is  probable  cause  to  believe  their 
existence,  he  must  issue  a  search-warrant,  signed  by  him  with  his  name  of 
office,  to  a  peace  officer  in  his  county,  commanding  him  forthwith  to  search  the 
person  or  place  named,  for  the  property  specified  and  to  bring  it  before  the 
magistrate. 

1529.  Form  of  warrant. 

Sec.  1529.     The  warrant  must  be  in  substantially  the  following  form: 

County  of . 

The  people  of  the  state  of  California  to  any  sheriflP,  constable,  marshal,  or  police- 
man in  the  county  of : 

Proof,  by  affidavit,  having  been  this  day  made  before  me  by  (naming  every 
person  whose  affidavit  has  been  taken),  that  (stating  the  grounds  of  the  appli- 
cation, according  to  section  fifteen  hundred  and  twenty-five,  or,  if  the  affidavit 
be  not  positive,  that  there  is  probable  cause  for  believing  that — stating  the 
ground  of  the  application  in  the  same  manner),  you  are  therefore  commanded, 
in  the  daytime  (or  at  any  time  of  the  day  or  night,  as  the  case  may  be,  accord- 
ing to  section  fifteen  hundred  and  thirty-three),  to  make  immediate  search  on 

the  person  of  C  D  (or  in  the  house  situated ,  describing  it  or  any  other  place 

to  be  searched,  with  reasonable  particularity,  as  the  Case  may  be),  for  the  fol- 
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lowing  property:  (describing  it  with  reasonable  particularity);  and  if  you  find 
the  same  or  any  part  thereof,  to  bring  it  forthwith  before  me  at  (stating 
the  place). 

Given  under  my  hand,  and  dated  this day  of ,  A.  D.  eighteen  • . 


Form  of  the  search-warrant.— The 
Bearcli-warrant  should  be  specific  in  terms, 
both  as  to  the  place  to  be  searched  and  the 
persons  or  things  to  be  seized.  General 
warrants  have  always  been  considered  il- 
legal: Money  v.  Leach,  1  W.  Black.  555; 
Bell  V.  Clapp,  10  Johns.  263;  6  Am.  Dec. 
339;  Sandford  v.  Nichols,  13  Mass.  286;  7 
Am.  Dec.  151;  State  v.  Spencer,  38  Me,  30. 
To  command  a  search  of  the  "suspected 
place"  is  not  sufiicient:  People  v.  Holcomb, 
8  Park.  C.  C.  666.  Neither  is  a  *'building*' 
a  sufficient  description  of  the  place  to  be 
searched:  State  t.  Spencer,  38  Me.  30.  The 
description  should  be  as  certain  in  the 
warrant  as  would  be  necessary  in  a  deed  to 
convey  such  place:  Jones  v.  Fletcher,  41 
Me.  254;  State  v.  Bartlett,  47  Me.  388.  A 
warrant  which  describes  the  place  to  be 
searched  as  "a  place  of  common  resort"  is 
insufficient:  Commonwealth  v.  Liquors,  97 
Mass.  332.  So  a  warrant  directing  the 
dwelling-house  of  a  person  to  be  searched 
only  authorizes  a  search  of  the  house  which 
such  person  occupies,  and  not  a  house  owned 
by  him  but  occupied  by  another  person:  Mc- 
Glinchy  v.  Barrows,  41  Me.  74;  see  Flaherty 
V.  Longley,  61  Me.  420.  The  warrant 
directed  the  officer  to  make  search  of  the 
person  of  the  plaintiff  for  lottery  tickets. 
After  searching  the  person  of  the  plaintiff, 
the  officer  discovered  in  the  room  where  the 
search  was  made  a  package  of  such  tickets, 
belonging  to  the  plaintiff  and  in  bis  posses- 
sion, but  not  on  his  person,  and  carried  them 
away  for  the  purpose  of  using  them  as  evi- 
dence against  him  in  a  future  prosecution; 
held,  that  the  action  of  the  officer  was 
proper,  and  authorized  by  the  warrant: 
Collins  Y.  Lean,  68  Cal.  284.  It  is  no  ob- 
jection to  the  warrant  that  several  differ- 
ent  places   are  directed     to     be   searched: 


E  F,  Justice  of  the  Peace  (or  as  the  case  may  be). 

Gray  v.  Davis,  27  Conn.  447.  A  description 
of  the  place  to  be  searched,  by  giving  the 
owner's  name,  and  a  description  of  the  kind 
of  liquors  which  he  was  believed  to  keep» 
is  sufficient:  State  v.  Thompson,  44  Iowa, 
390. 

Description  of  things.— The  things  to  be 
searched  for  should  also  be  specifically  de- 
scribed. Where  property  was  described  as- 
''three  cases  of  misses'  and  women's  boots 
of  the  value  of  one  hundred  dollars,  a  lot 
of  oak-tanned  soles  of  the  value  of  fifty  dol- 
lars, and  ten  sides  of  sole  leather  of  the 
value  of  forty  dollars,"  this  was  held  suffi- 
cient: Dwinnels  v.  Boynton,   3    Allen,  310. 


So  where  the  description  was,  "certain 
spirituous  and  mtoxicating  liquors,  to  wit^ 
rum,  gin,  brandy,  wine,  alcohol,  and  ale," 
it  was  held  sufficient:  State  v.  Whisky,  5^ 
X.  H.  164.  But  a  description  of  certain 
''goods,  wares,  and  merchandise,"  without 
any  specification  of  their  character,  quality, 
number,  or  weight,  or  any  other  circum- 
stance tending  to  distinguish  them,  was 
held  not  to  be  such  a  particular  description 
as  the  constitution  requires:  Sandford  v. 
Nichols,  13  Mass.  285. 

Officer  must  follow  warrant.— It  is  in- 
cumbent upon  the  officer  to  strictly  observe 
the  directions  of  the  warrant.  If  he  be 
directed  to  seize  only  stolen  sugar,  and 
seize  tea,  he  is  a  trespasser:  Price  v.  Mes- 
senger, 2  Bos.  &  P.  158.  But  he  may  seize 
goods  described  in  the  warrant,  although 
they  turn  out  not  to  be  the  particular  ones 
which  the  person  procuring  it  had  in  mind: 
Stone  V.  Dana,  5  Met.  98.  Although,  as  a 
general  rule,  the  officer  should  only  seize 
such  goods  as  are  specified,  yet  there  may 
be  cases  in  w^hich  he  would  be  justified  in 
taking  others:  Crozier  v.  Cundy,  9  Dowl.  & 
R.  224;  State  v.  Brennan,  25  Conn.  278. 


1530.  By  whom  served. 

Sec.  1530.  A  search-warrant  may  in  all  cases  be  served  by  any  of  the  officera 
mentioned  in  its  directions,  but  by  no  other  persony  except  in  aid  of  the  officer 
on  his  requiring  it,  he  being  present  and  acting  in  its  execution. 

1531.  Officer  may  break  open  door,  etc.,  to  execute  warrant. 

Sec.  1531.     The  officer  may  break  open  any  outer  or  inner  door  or  window  of 
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a  house,  or  any  part  of  a  house,  or  anything  therein,  to  execute  the  warrant,  if, 
after  notice  of  his  authority  and  purpose,  he  is  refused  admittance. 

1532.  May  break  open  door,  etc.,  to  liberate  person  acting  in  his  aid. 

Sec.  1532.  He  may  break  open  any  outer  or  inner  door  or  window  of  a  house, 
for  the  purpose  of  liberating  a  person  who,  having  entered  to  aid  him  in  the 
execution  of  the  warrant,  is  detained  therein,  or  when  necessary  for  his  own 
liberation. 

1533.  When  warrant  may  be  served  in  the  night. 

Sec.  1533.  The  magistrate  must  insert  a  direction  in  the  warrant  that  it  be 
served  in  the  daytime,  unless  the  affidavits  are  pj)8itive  that  the  property  is  on 
the  person  or  in  the  place  to  be  searched,  in  which  case  he  may  insert  a  direc- 
tion that  it  be  served  at  any  time  of  the  day  or  night. 

1534.  Within  what  time  warrant  must  be  executed. 

Sec.  1534.  A  search-warrant  must  be  executed  and  returned  to  the  magis- 
trate who  issued  it,  within  ten  days  after  its  date;  after  the  expiration  of  this 
time  the  warrant,  unless  executed,  is  void. 

1535.  Officer  to  give  receipt  for  property  taken. 

Sec.  1535.  When  the  officer  takes  property  under  the  warrant,  he  must  give 
a  receipt  for  the  property  taken  (specifying  it  in  detail)  to  the  person  from 
whom  it  was  taken  by  him,  or  in  whose  possession  it  was  found;  or,  in  the 
absence  of  any  person,  he  must  leave  it  in  the  place  where  he  found  the  property. 

1536.  Property,  how  disposed  of. 

Sec.  1536.  When  the  property  is  delivered  to  the  magistrate,  he  must,  if  it 
was  stolen  or  embezzled,  dispose  of  it  as  provided  in  sections  fourteen  hundred 
and  eight  and  fourteen  hundred  and  thirteen,  inclusive.  If  it  was  taken  on  a 
warrant  issued  on  the  grounds  stated  in  the  second  and  third  subdivisions  of 
section  fifteen  hundred  and  twenty-four,  he  must  retain  it  in  his  possession, 
subject  to  the  order  of  the  court  to  which  he  is  required  to  return  the  procaed- 
ings  before  him,  or  of  any  other  court  in  which  the  offense  in  respect  to  which 
the  property  taken  is  triable. 

1537.  Eetum  of  warrant  and  delivery  of  inventory  of  property  taken. 

Sec.  1537.  The  officer  must  forthwith  return  the  warrant  to  the  magistrate, 
and  deliver  to  him  a  written  inventory  of  the  property  taken,  made  publicly  or 
in  the  presence  of  the  person  from  whose  possession  it  was  taken  and  of  the 
applicant  for  the  warrant,  if  they  are  present,  verifierl  by  the  affidavit  of  the 
officer  at  the  foot  of  the  inventory,  and  taken  before  the  magistrate  at  the  time, 
to  the  following  effect:  "I,  R  S,  the  officer  by  whom  this  warrant  was  executed, 
do  swear  that  the  above  inventory  contains  a  true  and  detailed  account  of  all 
the  property  taken  by  me  on  the  warrant."' 

1638.  Copy  of  inventpry,  to  whom  delivered. 

Sec.  1538.  The  magistrate  must  thereupon,  if  required,  deliver  a  copy  of  the 
inventory  to  the  person  from  whose  possession  the  property  was  taken,  and  to 

the  applicant  for  the  warrant. 

549 


§§  1539-16413  PexNal  Code.  [Part  II,  Title  Xn, 

1539.  Proceedings,  if  grotmdfl  of  warrant  controverted. 

Sec.  1539.  If  the  grounds  on  which  the  warrant  was  issued  be  controverted, 
he  must  proceed  to  take  testimony  in  relation  thereto,  and  the  testimony  of  each 
witness  must  be  reduced  to  writing  and  authenticated  in  the  manner  prescribed 
in  section  eight  hundred  and  sixty-nine. 

1540.  Property,  when  to  be  restored. 

Sec.  1540.  If  it  appears  that  the  property  taken  is  not  the  same  as  that 
described  in  the  warrant,  or  that  there  ie  no  probable  cause  for  believing  the 
existence  of  the  grounds  on  which  the  warrant  was  issued,  the  magistrate  must 
cause  it  to  be  restored  to  the  person  from  whom  it  was  taken. 

m 

1541.  Depositions,  warrant,  etc.,  to  be  returned  by  magistrate  to  the  court. 

Sec.  1541.  The  magistrate  must  annex  the  depositions,  the  search-warrant 
and  retui*n,  and  the  inventory,  and  if  he  has  not  power  to  inquire  into  the 
offense  in  respect  to  which  the  warrant  was  issued,  he  must  at  once  file  it 
and  such  depositions  and  return  with  the  clerk  of  the  court  having  power  to  so 
inquire.  [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 

1541a.  Beward  for  arrest  of  robbers. 

Sec.  1541a.  The  governor  must  offer  a  standing  reward  of  three  hundred 
dollars  for  the  arrest  of  each  person  engaged  in  the  robbery  of,  or  in  an  attempt 
to  rob  any  person  upon,  or  having  in  charge,  in  whole  or  in  part,  any  stage- 
coach, wagon,  railroad  train,  or  other  conveyance  engaged  at  the  time  in  carry- 
ing passengers, or  any  private  conveyance  within  this  state;  the  reward  to  be  paid 
to  the  person  making  the  arrest,  immediately  upon  the  conviction  of  the  person 
so  arrested;  but  no  reward  must  be  paid  except  after  such  conviction.  [Com- 
missioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

This  section  codifies  the  Statute  of  1875.7G,  p.  855. 

1542.  Search  of  defendant  in  presence  of  magistrate. 

Sec.  1542.  When  a  person  charged  with  a  felony  is  supposed  by  the  magis- 
trate before  whom  he  is  brought  to  have  on  his  person  a  dangerous  vreapon,  or 
anything  which  may  be  used  as  evidence  of  the  commission  of  the  offense,  the 
magistrate  may  direct  him  to  be  searched  in  his  presence,  and  the  weapon  or 
other  thing  to  be  retained,  subject  to  his  order,  or  to  the  order  of  the  court  in 
which  the  defendant  may  be  tried. 


CHAPTER  IV. 

PROCEEDINGS  AGAINST  FUGITIVES   PROM   JUSTICE. 

Sec.  1547.  Rewards  for  the  apprehension  of  fugitives  from  justice. 

Sec.  1548.  Fugitives  from  another  state,  when  to  be  delivered  up.    • 

Sec.  1549.  Magistrate  to  issue  warrant. 

Sec.  1550.  Proceedings  for  arrest  and  commitment  of  person  charged. 

Sio.  1551.  When  and  for  what  time  to  be  committed. 

bee.  1552.  His  admission  to  bail. 
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Sec.  1553.  Magistrate  must  notify  district  attorney  of  the  arrest. 

Sec.  1554.  Duty  of  the  district  attorney. 

Sec.  1555.  Person  arrested,  when  to  be  discharged. 

Sec.  155C.  Magistrate  to  return  his  proceedings  to  superior  court. 

Sec.  1557.  Fugitives  from  this  state. 

Sec.  1558.  No  fee  or  reward  to  public  officer  procuring  surrender. 

1547.  Bewards  for  apprehension  of  fugitives  from  justice. 

Sec.  1547.  The  governor  may  offer  a  reward,  not  exceeding  one  thousand 
dollars,  payable  out  of  the  general  fund,  for  the  apprehension: 

1.  Of  any  convict  who  has  escaped  from  the  state  prison;  or, 

2.  Of  any  person  who  has  committed,  or  is  charged  with  the  commission  of, 
an  offense  punishable  with  death. 


Reward  for  stage  robbers:  Sec.  1541a. 
Howards  for  apprehension  of  txLgitiveB. 

It  is  against  public  policy  for  an  officer 
who  makes  an  arrest  in  the  line  of  his 
official  duty  to  receive  a  reward  offered 
under  this  section:  Lees  v.  Colgan,  120  Cal. 
2ft2.  The  reward  authorized  is  for  appre- 
hension, not  for  services  rendered  in  fur- 
nishing evidence  to  convict  the  criminal 
apprehended:  Lees  v.  Colgan,  120  Cal.  262. 
Interstate  extradition.— The  right  of  ex- 
tradition between  the  several  states  of  the 
United  States  is  derived  from  article  IV, 
section  2,  of  the  federal  constitution,  which 
provides  that  "a  person  charged  in  any 
state  with  treason,  felony,  or  other  crime, 
who  shall  flee  from  justice,  and  be  found 
in  another  state,  shall,  on  demand  of  the 
executive  authority  of  the  state  from  which 
he  fled,  be  delivered  up  to  be  removed  to 
the  state  having  jurisdiction  of  the  crime." 
This  provision,  being  a  part  of  the  supreme 
law  of  the  land,  is  a  part  of  the  law  of  each 
state,  and  state  officers  whose  duty  it  is 
to  adjudicate  or  execute  the  laws  are 
governed  by  it  the  same  as  by  every  other 
law  in  force:  Matter  of  Romaine,  23  Cal. 
585.  The  particular  object  to  be  effected 
by  the  constitutional  provision  just  cited 
is  to  supply  the  defect  in  the  administration 
of  criminal  justice,  resulting  from  the  rule 
that  courts  have  no  control  over  offenses 
committed  beyond  their  jurisdiction.  The 
state  to  which  the  fugitive  escapes  having 
no  power  to  try  the  offense,  it  was  en- 
joined by  the  constitution  to  surrender  him 
to  the  state  having  jurisdiction,  simply  on 
demand,  in  order  that,  within  the  United 
States,  the  administration  of  criminal  jus- 
tice might  be  perfect:  Brown  v.  Maryland, 
12  Wheat.  419,  437.  The  states  can  pass  no 
laws   inconsistent   with   this   constitutional 


provision,  or  with  the  legislation  of  Con- 
gress for  its  execution.  Both  are  parts  of 
"the  supreme  law  of  the  land,"  and  neither 
can  be  invaded  or  superseded  by  the  legis- 
lative power  of  the  states:  Spear  on  Extra- 
dition, 243.  See  the  subject  recently  dis- 
cussed, with  respect  to  the  power  of  state 
courts  over  the  person  of  one  held  on  a 
writ  issued  pursuant  to  a  requisition  from 
the  governor  of  another  state,  in  the  vari- 
ous phases  of  the  celebrated  Robb  Case,  as 
reported  in  04  Cal.  431,  9  Saw.  568,  and  in 
the  supreme  court  of  the  United  States,  un- 
der the  title  of  Robb  v.  Connolly,  111  U.  S. 
624. 

"Persons  charged.'*— The  constitution  of 
the  United  States  nowhere  defines  the  word 
"charged,"  as  used  in  section  2  of  article 
IV,  or  tells  how  the  charge  should  be  made 
or  authenticated.  Congress,  however,  by  an 
act  passed  February  12,  1793,  the  substance 
of  which  has  been  re-enacted  as  section  5278 
of  the  Revised  Statutes,  provided  that  the 
charge  must  be  in  the  form  of  "an  indict- 
ment found  or  affidavit  made  before  a  mag- 
istrate of  any  state  or  territory"  in  which 
the  crime  is  alleged  to  have  been  com- 
mitted, and  that  "a  copy*'  of  such  indict- 
ment or  affidavit,  "certified  as  authentic 
by  the  governor  or  chief  magistrate  of  the 
state  or  territory  from  whence  the  person 
so  charged  has  fled,"  shall  be  produced  as 
evidence  that  the  charge  has  been  made  in 
the  proper  manner:  Spear  on  Extradition, 
231.  This  act  was  declared  constitutional 
in  Prigg  v.  Commonwealth,  10  Pet.  539, 
"in  all  its  leading  provisions."  The  execu- 
tive is  the  sole  judge  of  the  authenticity  of 
the  affidavit:  Matter  of  Manchester,  5  Cal. 
237. 

"With  treason,  felony,  or  other  crime." 
This  clause   of   the   constitution    embraces 
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every  act  forbidden  and  made  punishable  by 
the  law  of  the  state,  and  the  right  of  a  state 
to  demand  the  surrender  of  fugitives  from 
justice  extends  to  all  cases  of  the  violation 
of  its  criminal  law:  People  v.  Brady,  66  N. 
Y.  182;  Morton  v.  Skinner,  48  Ind.  123; 
Taylor  v.  Taintor,  16  Wall.  3G0;  Johnston 
v.  liiley,  13  Ga.  97;  Matter  of  Voorhees,  32 
N.  J.  L.  141.  It  embraces  *'every  act  for- 
bidden and  made  punishable  by  a  law  of 
the  state,"  "every  offense  made  punishable 
by  a  law  of  the  state  in  which  it  was  com- 
mitted,** "every  offense  known  to  the  law  of 
the  state  from  which  the  party  charged  had 
fled,"  "without  any  exception  as  to  the 
character  and  nature  of  the  crime":  Com- 
monwealth V.  Dennison,  24  How.  66,  99- 
lOo,  per  Taney,  C.  J.;  1  Bishop's  Crim- 
inal Procedure,  sec.  220.  The  object  of 
connecting  the  words  "treason"  and 
"felony"  with  the  words  "other  crime" 
was  for  the  purpose  of  excluding  the  possi- 
ble construction  that  political  offenders 
were  not  to  be  surrendered  the  same  as 
others:  Commonwealth  v.  Dennison,  24  How. 
t>6.  Misdemeanors  are  included  as  well  as 
felonies:  Morton  v.  Skinner,  48  Ind.  123; 
People  V.  Brady,  5G  N.  Y.  182, 188;  Brown's 
Case,  112  Mass.  409;  17  Am.  Rep.  114.  So 
if  the  criminal  act  be  such  in  the  state  de- 
manding the  fugitive,  although  not  in  the 
state  surrendering,  it  is  sufficient:  Johnston 
V.  Riley,  13  Ga.  97;  In  re  Voorhees,  32  N. 
J.  L.  141. 

•'FleeB  from  Justice."— To  flee  from  jus- 
tice, within  the  constitutional  provision 
above  cited,  means  that  a  crime  shall  have 
been  committed  in  the  state  making  the  de- 
mand, by  one  "who  shall  flee"  to  the  other 
state:  Ex  parte  Smith,  3  McLean,  121;  In 
re  Heyward,  1  Sand.  701.  It  is  sufficient 
to  constitute  a  fleeing  that  the  person 
charged  with  crime  has  gone  beyond  the 
jurisdiction,  so  that  there  has  been  no  rea- 
sonable opportunity  to  prosecute  him  since 
the  facts  were  known;  and  it  is  immaterial 
that  he  has  gone  to  the  place  of  his  domi- 
cil.-:  Kingsbury's  Case,  106  Mass.  223.  So 
when  a  person  infringes  the  criminal  laws 
of  a  state,  and  departs  therefrom,  without 
wailing  to  abide  the  consequences  of  such 
act,  he  is  a  fugitive  from  justice  within  the 
meaning  of  the  constitutional  provision  in 
question:  Matter  of  Voorhees,  32  N.  J.  L. 
•  141.  Whether  a  person  who  commits  a 
crime  in  a  state  in  which  he  is  not  person- 
ally present  can  be  transferred  against  his 


will  to  the  place  of  its  commission,  to  be 
tried,  is  stated  by  Mr.  Bishop  not  to  have 
been  judicially  determined:  1  Bishop's 
Criminal  Procedure,  sec  220;  see  State  y. 
Chapin,  17  Ark.  561;  65  Am.  Dec.  452. 

"Demand  of  the  executive."— The  lan- 
guage of  the  constitution  Is  that  the  deliv- 
ery of  a  fugitive  criminal  must  be  mad» 
"on  demand  of  the  executive  authority  of 
the  state  from  which  he  fled."  Mr.  Spear 
states  this  demand  to  be  "a  formal  written 
and  official  application  made  by  the  governor 
of  the  state  or  territory  in  which  the  crime 
is  charged  to  have  been  committed,  upon 
the  governor  of  the  state  or  territory  to 
which  the  criminal  is  assumed  to  have  fled, 
and  in  which  he  is  found.  The  order  of  the 
constitution  is  demand  first  and  delivery 
afterward":  Spear  on  Extradition,  263. 
Without  such  demand,  no  executive,  acting 
under  this  authority,  has  any  power  to 
make  a  delivery.  The  arrest  of  the  fugi- 
tive and  his  detention  by  an  order  of  the 
court  does  not  of  itself  give  any  executive 
jurisdiction  over  the  case:  Spear  on  Extra- 
dition, 263.  The  power  must  proceed  frciu 
the  demand,  and  nothing  else:  Botts  v. 
Williams,  17  B.  Mon.  687.  It  must  also 
appear  that  judicial  proceedings  have  been 
commenced  against  the  person  demanded, 
in  the  state  from  which  the  demand  is  made: 
Ex  parte  White,  49  Cal.  433. 

Delivered  to  whom.— Section  5278  of  the 
Revised  Statutes  of  the  United  States  pro- 
vides that  after  the  demand,  above  referred 
to,  has  been  made  upon  the  executive  of 
a  state,  it  shall  be  his  duty  "to  cause  him," 
the  fugitive,  "to  be  arrested  and  secured, 
and  to  cause  notice  of  the  arrest  to  be  given 
to  the  executive  authority  making  such  de- 
mand, or  to  the  agent  of  such  authority  ap- 
pointed to  receive  the  fugitive,  and  to  cause 
the  fugitive  to  be  delivered  to  such  agent 
when  he  shall  appear." 

Evidence  of  the  charg'e.— The  evidence 
required,  that  a  person  whose  delivery  is 
demanded  has  been  charged  with  the  com- 
mission of  a  crime,  is  "a  copy  of  an  in- 
dictment found  or  an  affidavit  made  before 
a  magistrate  of  any  state  or  territory, 
charging  the  person  with  having  committed" 
the  particular  crime  therein  set  forth.  This 
copy  must  be  "certified  as  authentic  by 
the  governor,  or  other  chief  magistrate,  of 
the  state  or  territory  fom  whence  the  per- 
son so  charged  has  fled*':  U.  S.  Rev.  Stats., 
sec.  5278.    Three  things    are    necessary  to 
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^ve  the  executive  jurisdiction:  1.  The  fugi- 
tive must  be  demanded  by  the  ezcutive  of 
tfap  Etate  from  which  he  fled;  2.  A  copy  of 
the  indictment  found,  or  an  affidavit  made 
before  a  magistrate,  charging  the  fugitive 
with  having  committed  the  crime;  3.  Such 
copy  of  the  indictment  or  affidavit  must  be 
certified  as  authentic  by  the  executive:  Mat- 
ter of  Clark,  9  Wend.  212.  The  executive  of 
the  state  issuing  the  requisition  Is  the  only 
proper  judge  of  the  authenticity  of  the  af- 
fidavit: Matter  of  Manchester,  5  Gal.  237. 
It  is  not  necessary  that  the  affidavit  should 
set  forth  the  crime  charged  with  all  legal 
exactness  necessary  to  be  observed  in  an 
indictment.  If  it  distinctly  charge  the  com- 
mission of  an  offense,  it  is  all  that  is  neces- 
sary: Matter  of  Manchester,  5  Cal.  237. 
Nor  need  it  state  that  the  prisoner  is  a 
fugitive  from  justice:  Matter  of  Manchester, 
5. Cal.  237.  It  has  been  uniformly  held  by 
the  courts  that  the  requirements  of  the 
law  relating  to  the  evidence  of  the  charge 
shall  be  strictly  complied  with,  as  indispen- 
sable to  the  legality  of  the  demand  and  re- 
sulting obligation  of  delivery:  Spear  on  Ex- 
tradition, 2C8;  Ex  parte  Thornton,  9  Tex. 
635;  Soloman's  Case,  1  Abb.  Pr.,  N.  S.,  347. 
Application  by  "fugitive  from  Justice" 
for  release  on  habeas  corpus.— Where  the 
return  to  a  writ  of  habeas  corpus  sets  forth 
the  fact  that  the  party  is  a  fugitive  from 
justice,  that  he  was  demanded  as  such,  and 
was  arrested  and  committed  for  the  pur- 
pose of  being  surrendered,  the  only  inquiry 
is,  whether  the"  provisions  of  the  act  of 
Congress  of  1703  have  been  complied  with. 
If  it  appears  that  the  papers  presented  to 
the  executive,  and  upon  which  the  rendition 
of  the  person  as  a  fugitive  from  justice  is 
demanded,  are  in  form  and  substance  suf- 
ficient to  authorize  the  issuing  of  the  execu- 
tive warrant,  the  prisoner  will  be  re- 
manded: People  V.  Brady,  56  N.  Y.  182; 
State  V.  Schlemn,  4  Harr.  (Del.)  577;  Mat- 
ter of  Manchester,  5  Cal.  237.  On  such  a 
return  being  made,  the  facts  and  circum- 


stances of  the  alleged  offense  with*  which 
the  party  stands  charged  cannot  be  in- 
quired into:  State  v.  Schlemn,  4  Harr.  (Del.) 
577;  see  Nichols  v.  Cornelius,  7  Ind.  611; 
Matter  of  Clark,  9  Wend.  212.  Mere  formal 
defects  in  the  indictment  will  not  entitle 
the  prisoner  to  his  discharge:  Davis'  Case, 
122  Mass.  324. 

Whether  the  alleged  fugitive  is  substan- 
tially charged  with  a  crime  in  the  state 
from  which  it  is  alleged  that  he  has  fled  is 
a  question  of  law  which  is  always  open, 
upon  the  face  of  the  papers,  to  judicial  in- 
quiry, upon  an  application  for  a  writ  of 
habeas  corpus:  Roberts  v.  Reilly,  116  U.  S. 
95;  Ex  parte  Spears,  88  Cal.  640;  22  Am. 
St.  Rep.  341.  See  the  latter  case  for  an 
affidavit  insufficient  in  that  it  stated  merely 
the  ''belief '  of  the  affiant  that  the  accused 
had  committed  the  offense. 

Beward  cannot  be  recovered  where  the 
plaintiff  accomplishes  the  required  act,  but 
without  any  intention  of  claiming  the  re- 
ward or  any  part  of  it:  Hewitjt  v.  Anderson, 
56  Cal.  476;  38  Am.  Rep.  65. 

Illegal  extradition  of  a  fugitive  from 
this  state.— The  question  whether  the  act 
of  the  governor  of  this  state  was  illegal  in 
procuring  the  return  of  a  fugitive  from  jus- 
tice from  a  foreign  government  with  which 
the  United  States  have  no  extradition 
treaty,  cannot  affect  the  jurisdiction  of  a 
court  of  this  state  to  try  the  prisoner  for 
an  offense  committed  within  its  jurisdiction: 
People  V.  Pratt,  78  Cal.  345;  Mahon  v. 
Justice,  127  U.  S.  708.  Although  the  rule 
is  settled  that  when  a  defendant  has  been 
surrendered  in  pursuance  of  a  treaty  for  trial 
upon  a  specific  charge  named  therein  he 
cannot  be  placed  upon  trial  for  any  other 
than  the  particular  offense  named  in  the  ex- 
tradition proceeding,  yet,  when  a  prisoner 
is  surrendered,  as  an  act  of  comity,  upon 
charge  of  a  crime  not  extraditable  under  the 
treaty,  this  rule  does  not  apply:  Ex  parte 
Fosfi,  102  Cal.  347;  41  Am.  St  Rep.  182. 


1548.  Fugitives  from  another  state,  when  to  be  delivered  up. 

Sec.  1548.  A  person  charged  in  any  state  of  the  United  States  with  treason, 
felony,  or  other  crime,  who  flees  from  justice  and  is  found  in  this  state,  must, 
on  demand  of  the  executive  authority  of  the  state  from  which  he  fled,  be  deliv- 
ered up  by  the  governor  of  this  state,  to  be  removed  to  the  state  having  juris- 
diction of  the  crime. 
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Interstate  extradition:  See  note  to  pre- 
Tious  section. 

Fugitives  from  Justice.— 43oxne  points  of 
practice:  See  an  article  on  this  subject  in  3 
Crim.  Law  Mag.  787. 

3arrender   of   fugitives   from  justice 

1549.  Hagistrate  to  issue  warrant. 

Sec.  1649.    A  magistrate  may  issue  a 
Bon  so  charged,  who  flees  from  justice. 

Arrest  and  detention  of  fugitive  from 
justice  before  demand  made:  See  46  Am. 
St.  Rep.  414-417,  note. 

Arrest  of  fugitive  from  Justice.— The 
law  of  this  state  authorizing  the  arreet  of  a 
fugitive  from  justice  who  has  fled  from 
another  state  before  a  demand  by  the  execu- 
tive of  the  state  from  which  he  fled,  and  his 
detention  for  a  reasonable  time  to  afford  an 
opportunity  for  such  executive  demand,  is 
not  in  conflict  with  second  section  of  article 
IV  of  the  constitution  of  the  United  States: 
Ex  parte  White,  49  Cal.  433;  Ex  parte 
Cubreth,  49  Cal.  435;  Ex  parte  Eosenblat, 
51  Cal.  285.  A  person  who  is  thus  arrested 
is  entitled  to  hin  discharge  if  his  examina- 
tion is  not  brought  on  before  the  magistrate 
within  six  days:  Ex  parte  Rosenblat,  51  Cal. 
285. 

Warrant  for  arrest.— Before  a  magistrate 
has  any  authority  to  issue  a  warrant  for 


and  refusal  to  surrender,  and  grounds  there- 
for: See  66  Am.  St.  Rep.  129-134,  note. 

Bight  to  try  extradited  person  for 
other  offenses:  See  10  Am.  St.  Rep.  207- 
210^  note. 


warrant  for  the  apprehension  of  a  per- 
and  is  found  in  this  state. 

the  arrest  of  a  fugitive  from  Justice  who> 
has  fled  from  another  state,  thq^  must  be 
filed  in  his  office  a  complaint,  under  oath, 
setting  forth  three  things:  1.  That  a  crime- 
has  been  committed;  2.  That  the  accused 
has  been  charged  in  the  foreign  state  with 
the  commission  of  such  crime;  3.  That  he- 
has  fled  from  justice,  and  is  found  within 
this  state:  Matter  of  Hey  ward,  1  Sand.  701;; 
Matter  of  Leland,  7  Abb.  Pr.,  N.  S.,  64. 
The  warrant  issued  for  the  arrest  of  such- 
persons  is  similar  in  all  respects  to  those  is- 
sued against  persons  charged  with  public 
offenses  committed  within  the  territorial  lim- 
its of  the  state.  Both,  to  be  valid,  should 
specify  the  offense  alleged  to  have  been  com- 
mitted by  the  accused;  stating  that  the  ac- 
cused is  a  fugitive  from  justice  is  insufii- 
cieut:  Ex  parte  Cubreth,  40  Cal.  437;  see 
People  V.  Brady,  56  N.  Y.  182;  Ex  parte 
Pfitzer,  28  Ind.  450. 


1550.  Proceedings  for  arrest  and  commitment  of  person  charged. 

Sec.  1550.  The  proceedings  for  the  arrest  and  commitment  of  a  persoa 
charged  are  in  all  respects  similar  to  those  provided  in  this  code  for  the  arrest 
and  commitment  of  a  person  charged  with  a  public  offense  committed  in  this^ 
state,  except  that  an  exemplified  copy  of  an  indictment  found  or  other  judicial 
proceedings  had  against  him  in  the  state  in  which  he  is  charged  to  have  com- 
mitted the  offense  may  be  received  as  evidence  before  the  magistrate. 

1551.  When  and  for  what  time  to  be  committed. 

Sec.  1551.  If,  from  the  examination,  it  appear  that  the  accused  has  commit- 
ted the  crime  alleged,  the  magistrate,  by  warrant  reciting  the  accusation,  must 
commit  him  to  the  proper  custody  in  his  county  for  such  time,  to  be  specified 
in  the  warrant,  as  the  magistrate  may  deem  reasonable,  to  enable  the  arrest  of 
the  fugitive  under  the  warrant  of  the  executive  of  this  state,  on  the  requisition 
of  the  executive  authority  of  the  state  in  which  he  committed  the  oflEense,  unless 
he  gives  bail  as  provided  in  the  next  section,  or  until  he  is  legally  discharged. 

1552.  His  admission  to  bail. 

Sec.  1552.  The  magistrate  may  admit  the  person  arrested  to  bail  by  an 
undertaking  with  suflBcient  securities,  and  in  such  sum  as  he  deems  proper,  for 
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his  appearance  before  him  at  a  time  specified  in  the  undertaking,  and  for  his 
surrender  to  arrest  upon  the  warrant  of  the  governor  of  this  state. 

1553.  Hat^strate  must  notify  district  attorney  of  arrest. 

Sec.  1553.  Immediately  upon  the  arrest  of  the  person  charged,  the  magis- 
trate must  give  notice  thereof  to  the  district  attorney  of  the  county. 

1554.  Duty  of  the  district  attorney. 

Sec.  1554.  The  district  attorney  must  immediately  thereafter  give  notice  to 
the  executive  authority  of  the  state,  or  to  the  prosecuting  attorney  or  presid- 
ing judge  of  the  court  of  the  city  or  county  within  the  state  having  jurisdiction 
of  the  offense,  to  the  end  that  a  demand  may  be  made  for  the  arrest  and  sur- 
render of  the  person  charged. 

1556.  Person  arrested,  when  to  be  discharged. 

Sec.  1555.  The  person  arrested  must  be  discharged  from  custjody  or  baiU 
unless,  before  the  expiration  of  the  time  designated  in  the  warrant  or  under- 
taking, he  is  arrested  under  the  warrant  of  the  governor  of  this  state. 

Executive  warrant.— The  warrant  of  the  ret^nlar,  is  conclndve  eridence  of  the  right 

governor  iseaed  for  the  arrest  of  a  fngitive  to  remoTe   the  prisoner  to  the  state    from 

from  justice,  who  has    fled    from    another  which  he  fled:  Davis'  Case,  122  Mass.  324; 

state,  is  prima  facie  evidence  that  all  neces-  Brown's  Case^  112  Mass.  409;  17  Am.  Rep. 

sary  legal   requisites  have   been   complied  114. 
with,  and  if  the  previous  proceedings    are 

1556.  Kag^trate  to  return  his  proceedings  to  superior  court. 

Sec.  1556.  The  magistrate  miyft  return  his  proceedings  to  the  superior  court 
of  the  county,  which  must  thereupon  inquire  into  the  cause  of  the  arrest  and 
detention  of  the  person  charged,  and  if  he  is  in  custody,  or  the  time  of  his 
arrest  has  not  elapsed,  it  may  discharge  him  from  detention,  or  may  order  his 
undertaking  of  bail  to  be  canceled,  or  may  continue  his  detention  for  a  longer 
time,  or  readmit  him  to  bail,  to  appear  and  surrender  himself  within  a  time 
specified  in  the  undertaking.  [Amendment,  approved  April  12,  1880;  Amend- 
ments 1880,  35  (Ban.  ed.  202);  took  effect  immediately.] 

1557.  Fugitives  from  this  state. 

Sec.  1557.  When  the  governor  of  this  state,  in  the  exercise  of  the  authority 
conferred  by  section  two,  article  IV,  of  the  constitution  of  the  United  States,  or 
by  the  laws  of  this  state,  demands  from  the  executive  authority  of  any  state  of 
the  United  States,  or  of  any  foreign  government,  the  surrender  to  the  authorities 
of  this  state  of  a  fugitive  from  justice,  who  has  been  found  and  arrested  in  such 
Btate  or  foreign  government,  the  accounts  of  the  person  employed  by  him  to 
bring  back  such  fugitive  must  be  audited  by  the  board  of  examiners,  and  paid 
out  of  the  state  treasury. 

Interstate  extradition:  See  note  to  sec.  1547. 

1558.  No  fee  or  reward  to  public  officer  procuring  surrender. 

Sec.  1558.  No  compensation,  fee,  or  reward  of  any  kind  can  be  paid  to  op 
received  by  a  public  officer  of  this  state,  or  other  person,  for  a  service  rendeied 
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in  procuring  from  the  governor  the  demand  mentioned  in  the  last  section,  or 
the  surrender  of  the  fugitive,  or  for  conveying  him  to  this  state,  or  detaining 
him  therein,  except  as  provided  for  in  such  section. 

Object  of  chapter.— "N.  Y.  Crim.  Proc, 
8CC.  907.  This  chapter  is  designed  to  regu- 
late a  very  important  branch    of    criminal 


practice.  The  power  to  demand  a  fugitire 
from  justice  is  one  of  the  most  delicate  acts 
-of  sovereign  authority,  and  should  only  be 
exercised  in  cases  where  the  public  welfare 
•demands  it.  The  cases  in  which  its  exercise 
is  most  frequently  called  for,  though  falling 
within  the  legal  definition  of  public  offenses, 
are  rather  of  a  private  than  a  public  char- 
acter, such  as  false  pretenses,  and  the  like; 
and  it  is  well  known  that  the  executive  has 
always  been  in  the  habit  of  scrutinizing 
them  with  great  jealousy.  And  in  thiese 
cases  a  large  portioQ,  if  not  a  majority,  of 
the  applications  for  the  exercise  of  this  high 
prerogative  on  the  part  of  the  governor  are 
made,  not  directly  by  the  public  authorities, 
but  by  the  private  party  on  whose  complaint 
the  prosecution  is  instituted.  They  are  in- 
formed, moreover,  that  it  has  been  the  prac** 
tice  of  those  who  have  filled  the  executive 
chair,  in  some,  if  not  in  all,  instances  of 
public  prosecutions  for  this  offense,  to  re- 
<]ulre  that  the  party  on  whose  application 
the  requisition  is  granted  bear  the  expense 
of  its  execution.  This  practice  has  no  doubt 
proceeded  upon  the  principle  that  these 
prosecutions  are  so  far  of  a  private  char- 
-acter  as  to  justify  the  executive  in  impos- 
ing this  condition,  with  a  view  to  save  the 
public  treasury  from  an  unnecessary  burden. 
Whatever  may  be  the  reason  for  it,  the 
-commissioners  are  constrained  to  believe 
that  it  should  not  exist.  Its  tendency  is  to 
convert  the  officer  with  whom  the  requisi- 
tion is  intrusted  rather  into  a  private  than 
a  public  agent.  It  has  frequently  happened 
that  the  person  to  whom  the  requisition  has 
been  delivered  has  gone  with  it  to  a  remote 
state  on  the  strength  of  its  possession,  has 


negotiated  for  settlement  of  the  debt  out  of 
the  fraudulent  contraction  of  which  it  arose, 
and,  holding  it  as' a  rod  over  the  party,  has 
wrung  from  his  fears  a  compromise  of  the 
prosecution.  Nor  is  this  to  be  wondered  at 
Prosecutions  of  this  nature  seldom  spring 
from  the  mere  love  of  justice,  but  ordinarily 
are  rather  prompted  by  a  spirit  of  revenge, 
or  what  is,  perhaps,  more  frequently  the 
case,  of  cupidity.  The  officer,  therefore, 
who  takes  the  requisition,  at  the  expense  of 
a  private  party,  wiU  naturally  act  for  the 
promotion  of  the  interests  of  his  employer 
rather  than  from  the  mere  desire  to  enforce, 
in  his  public  relation,  the  process  of  the  law. 
He  will  do  this,  from  no  motive  corrupt  in 
itself,  perhaps,  but  because  his  own  inter- 
ests are  equally  involved  in  the  success  of  a 
compromise  with  those  of  his  employer.  The 
commissioners  do  not  propose  to  restrict,  in 
any  degree,  the  discretion  of  the  executive, 
or  the  manner  of  its  exercise,  in  this  or  any 
other  criminal  case.  But,  believing  as  they 
do  that  the  highest  considerations  of  policy 
require  the  exclusion  of  every  motive  of  pri- 
vate interest  in  the  execution  of  this  more 
than  ift  that  of  any  other  legal  process,  they 
propose  by  this  chapter  that  where  a  requi- 
sition is  granted  it  shall  be  executed,  as  it 
is  presumed  to  be  issued,  for  the  public  good 
alone,  and  that  the  public  treasury  shall, 
therefore,  answer  for  its  execution;  and  that 
the  officer  to  whom  it  is  intrusted  shall  be 
prohibited,  under  the  penalty  of  a  misde- 
meanor (see  sec.  144),  from  receiving  any 
compensation,  fee,  or  reward  for  any  act  or 
service  in  respect  to  it,  except  as  provided 
for  in  section  1558":  Code  commissioners' 
note. 

Whether  public  ofiicer  may  recover  re- 
ward: See  26  Am.  Hep.  5-10,  note. 


CHAPTEE  V. 

MISCELLANEOUS      PROVISIONS       RESPECTING       SPECIAL       PROCEEDINGS      OF      A 

CRIMINAL   NATURE. 

Sec.  15(52.    Parties  to  special  proceedings,   how  designated. 
Sec.  15G3.    Entitling  affidavits. 
8ec.  1564.    Subpoenas. 
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1562.  Parties  to  special  proceedings,  how  designated. 

Sec.  1562.  Tbe  party  prosecuting  a  special  proceeding  of  a  criminal  nature 
is  designated  in  this  code  as  the  complainant,  and  the  adverse  party  as  the  de- 
fendant. 

1563.  Entitling  affidavits. 

Sec.  1563.  The  provisions  of  section  fourteen  hundred  and  one,  in  respect 
to  entitling  aflBdavits,  are  applicable  to  such  proceedings. 

1564.  Subpoenas. 

Sec.  1564.  The  courts  and  magistrates  before  whom  such  proceedings  are 
prosecuted  may  issue  subpoenas  for  witnesses,  and  punish  their  disobedience  in 
the  same  manner  as  in  a  criminal  action. 


TITLE   XIII. 

PROCEEDINGS  FOR  BRINGING  PERSONS  IMPRISONED  IN 
THE  STATE  PRISON,  OR  THE  JAIL  OP  ANOTHER  COUNTY, 
BEFORE  A  COURT. 

1567.  Persons  imprisoned  in  state  prison  or  jail  of  another  county,  how  brought 
before  court. 
Sec.  1667.  When  it  is  necessary  to  have  a  person  imprisoned  in  the  state 
prison  brought  before  any  court,  or  a  person  imprisoned  in  a  county  jail  brought 
before  a  court  sitting  in  another  county,  an  order  for  that  purpose  may  be  made 
by  the  court,  and  executed  by  the  sheriff  of  the  county  where  it  is  made. 

In  interpretation  of   this    section,  see  depositions  conditionally  on  behalf  of  a  de- 

secd.    1333,  1346,  ante,  and    Const.,  art.  I,  fendant  accnsed  of  crime  in  all  cases  other 

sec.  13;  Willard  v.  Snperior  Conrt,  82  Cal.  than  cases  of  homicide,  when  there  is  reason 

456.    The  legislature  has  power  under  the  to  believe  that  the  witness,  from  inability 

constitution  to  provide  for   the    taking   of  or  other  cause,  will  not  attend  at  the  trial. 


TITLE   XIV. 

DISPOSITION  OF  FINES  AND  FORFEITURES, 

1570.  Fines  and  forfeitures,  how  disposed  of. 

Sec.  1570.  All  fines  and  forfeitures  collected  in  any  conrt  must  be  paid 
to  the  county  treasurer  of  the  county  in  which  the  court  is  held;  provided,  that 
all  forfeitures  and  fines  collected  in  any  court  for  the  violation  of  any  city 
ordinance  shall  be  paid  to  the  city  treasurer  of  the  city  in  which  such  ordinance 
is  in  force.  [Amendment,  approved  February  28,  1901;  Stats.  1901,  p.  88; 
took  effect  immediately.] 

See  section  1457  and  construction  of  these      1880,  in  County  of  Los  Angeles  v.  City  of 
two  aections,  and    of    the    act  of  April  1,      Los  Angeles,  65  Cal.  476. 
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PART  III 

OF  THE  STATE  PRISON  AND  COUNTY  JAILS. 

TITLE  I. 

OP  THE  STATE  PRISON,  AND  THE  DISCHARGE  OF  PRISONERS 
THEREFROM  BEFORE  THEIR  TERM  OF  SERVICE  EXPIRES. 

Chapter  I.    Of  the  State  Prison 1573 

n.    Of  the  Discharge  of  Prisoners  Before  the  Expiration  of  Their 

Term  of  Service 1590 

CHAPTER  I. 

OF  THB  STATE   PRISON. 

[Sections  1573  to  1587  of  this  chapter,  both  inclusive,  were  repealed  by  act 
approved  March  16,  1901;  Commissioners*  Amendment;  Stats.  1901,  p.  602;  took 
effect  July  1,  1901.] 

In  recommending  their  repeal,  the  com-  onn,  and  have  been  completely  supplanted 
miesioners  say  of  these  sections  that  "they  by  the  present  constitution  and  the  statu  tea 
apply  to  the  goyemment  of  the  state  pri»-      adopted  in  pursuance  thereof." 

1588.  Conviot  labor. 

Sec.  1588.  It  shall  be  .unlawful  for  the  state  board  of  prison  directors,  or 
the  state  prison  authorities  at  Folsom,  or  any  other  state  penal  institution  in 
the  state  of  California,  to  engage  or  employ  any  person  confined  or  employed  in 
any  penal  institution  in  said  state,  in  the  manufacturing,  cutting,  or  dressing 
any  curbing,  or  crosswalk  material  for  street  or  sidewalk  purposes,  monuments, 
headstones,  coping,  posts,  or  steps  suitable  for  use,  or  to  be  used  in  cemetery 
work,  cut  granite  for  building  purposes,  and  dimension  stone  for  cemetery  or 
building  work,  except  such  cut  and  dimension  stone  as  may  be  used  in  state 
prison  buildings  and  walls,  cut  stone  for  arches  in  brides  and  culverts  for  use 
on  state  highways,  county  or  district  roads.  Any  person  or  persons  Yiolating 
the  provisions  of  this  act  shall  be  deemed  guilty  of  a  misdemeanor  and  punished 
accordingly.  [New  section,  became  a  law  under  constitutional  provision  with- 
out governor's  approval,  March  12,  1901;  Stats.  1901,  p.  272.] 

CHAPTER  II. 

OF  THE   DISCHARGE   OF    PRISONERS   BEFORE   THE   EXPIRATION   OF   THEIR  TERM 

OF    SERVICE. 

[This  chapter,  consisting  of  sections  1590  to  1595,  both  inclusive,  was 
repealed  by  act  approved  March  16,  1901;  Commissioners*  Amendment;  Stata. 
1901,  p.  502;  took  effect  July  1,  1901.] 

668 


Title  n.]  Of  County  Jails.  §§  1597, 1598 

In  recommending  their  repeal,  the  com-  and  have  been  completely  snpplanted  by  the 
missioners  say  of  these  sections:  *'They  ap-  prosent  coustitution  and  the  statutes  passed 
^\y  to  the  government  of  the  state  prisons^      in  pursuance  thereof." 


TITLE  II. 

OF  COUNTY  JAILS. 

8ec.  1597.  County  jails,  by  whom  kept  and  for  what  used. 

8ec.'  1508.  Rooms  required  in  county  jails. 

Sec.  1599.  Prisoners  to  be  classified. 

Sec.  1600.  Prisoners  committed  must  be  actually  confined. 

Sec.  1601.  Sheriff  to  receive  prisoners  committed  by  United  States  coorti. 

Sec.  1602.  Sheriff  answerable  fbr  safekeeping  of  such  prisoners. 

Sec.  1603.  When  jail  of  a  contiguous  county  may  be  used. 

Sec.  1604.  Keeper  of  jail  in  contiguous  county  to  receive  prisoners. 

Sec.  1605.  When  jail  in  contiguous  county  to  cease  to  be  used. 

Sec.  1606.  Prisoners  to  be  returned  to  proper  county. 

Sec.  1607.  Prisoners  may  be  removed  in  case  of  fire. 

Sec.  1608.  Prisoners  may  be  removed  in  dase  of  pestilence. 

Sec.  1609.  Papers  served  on  jailer  for  prisoner. 

Sec.  1610.  Guard  for  jail.    -  • 

Sec.  1(>11.  Sheriff  to  receive  all  persons  duly  committed. 

Sec.  1612.  Prisoners  on  civil  process,  when  not  to  be  received. 

Sec.  1613.  Prisoners  may  be  required  to  labor. 

Sec.  1614.  Kules  and  regulations  for  performance  of  labor. 

Sec.  1615.  Cutting  prisoner's  hair. 

1597.  County  jniln,  by  whom  kept  and  for  \fhat  used.. 

Sec.  1697.  The  common  jails  in  the  several  counties  of  the  state  are  kept  hy 
the  sheriffs  of  the  counties  in  which  they  are  respectively  situated,  and  are 
nsed  as  follows: 

1.  For  the  detention  of  persons  committed  in  order  to  secure  their  attend- 
ance as  witnesses  in  criminal  cases; 

2.  For  the  detention  of  persons  charged  with  crime  and  committed  for  trial; 

3.  For  the  confinement  of  persons  committed  for  contempt  or  upon  civil 
process,  or  by  other  authority  of  law; 

4.  For  the  confinement  of  persons  sentenced  to  imprisonment  therein  upon 
a  conviction  for  crime. 

When  a  municipal  ordinance  provides  Power  of  court.--The  power  of  the  supe- 

that  a  violation  of  it  shall  be  punished  by  rior  court  under  this  section  is  not  affected 

imprisonment    in    the  city  prison,  a  judg-  by  the  provisions  of  the  statute  of  March 

ment  of  imprisonment  in  the  county  jail  for  9,  1895:  £z  parte  Williams,  87  Cal.  78. 
a  violation  of  such  order  is  a  nullity:  Ex 
parte  Sylvester,  81  Cal.  199. 

1598.  Booms  required  in  county  jails. 

Sec.  1698.  Each  county  jail  must  contain  a  sufficient  number  of  rooms  to 
allow  all  persons  belonging  to  either  one  of  the  following  classes  to  be  con- 
fined separately  and  distinctly  from  persons  belonging  to  either  of  the  other 
classes: 

1.  Persons  committed  on  criminal  process  and  detained  for  trial; 
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2.  Persons  already  convicted  of  crime  and  held  under  sentence; 

3.  Persons  detained  as  witnesses,  or  held  under  civil  process,  or  under  an 
order  imposing  punishment  for  a  contempt; 

4?  Males  separately  from  females. 

1599.  Prisoners  to  be  classified. 

Sec.  1599.  Persons  committed  on  criminal  process  and  detained  for  trial, 
persons  convicted  and  unde-r  sentence,  and  persons  committed  upon  civil  pro- 
cess, must  not  be  kept  or  put  in  the  same  room,  nor  shall  male  and  female 
prisoners  (except  husband  and  wife)  be  kept  or  put  in  the  same  room. 

1600.  Prisoners  committed  must  be  actually  confined. 

Sec.  1600.  A  prisoner  committed  to  the  county  jail  for  trial,  or  for  examina- 
tion, or  upon  conviction  for  a  public  offense,  must  be  actually  confined  in  the 
jail  until  he  is  legally  discharged;  and  if  he  is  permitted  to  go  at  large  out  of 
the  jail,  except  by  virtue  of  a  legal  order  or  process,  it  is  an  escape. 

1601.  Sheriff  to  receive  prisoners  committed  by  ITnited  States  courts. 

Sec.  1601.  The  sheriff  must  receive,  and  keep  in  the  county  jail,  any  prisoner 
committed  thereto  by  process  or  order  issued  under  the  authority  of  the  United 
States,  until  he  is  discharged  according  to  law,  as  if  he  had  been  committed 
under  process  issued  under  the  authority  of  this  state;  provision  being  made 
by  the  United  States  for  the  support  of  such  prisoner. 

•  ft 

1602.  Sheriff    answerable  for  safekeeping  of  such  prisoners. 

Sec.  1602.  A  sheriff  to  whose  pustody  a  prisoner  is  committed,  as  provide  1 
in  the  last  section,  is  answerable  for  his  safekeeping,  in  the  courts  of  the  United 
States,  according  to  the  laws  thereof. 

1603.  When  jail  of  a  contiguous  county  may  be  used. 

Sec.  1603.  When  there  is  no  jail  in  the  county,  or  when  the  jail  becomes 
unfit  or  unsafe  for  the  confinement  of  prisoners,  the  judge  of  the  superior  court 
may,  by  a  written  order  filed  with  the  county  clerk,  designate  the  jail  of  a 
contiguous  county  for  the  confinement  of  the  prisoners  of  his  county,  or  of 
any  of  them,  and  may  at  any  time  modify  or  vacate  such  order.  [Commission- 
ers' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

1604.  Keeper  of  jail  in  contiguous  county  to  receive  prisoners. 

Sec.  1604.  A  copy  of  the  appointment,  certified  by  the  county  clerk,  must 
be  served  on  the  sheriff  or  keeper  of  the  jail  designated,  who  must  recei\e  into 
his  jail  all  prisoners  authorized  to  be  confined  therein,  pursuant  to  the  last 
section,  and  who  is  responsible  for  the  safekeeping  of  the  persons  so  committed, 
in  the  same  manner  and  to  the  same  extent  as  if  he  was  sheriff  of  the  county 
for  whose  use  his  jail  is  designated,  and  with  respect  to  the  persons  so  commit- 
ted, he  is  deemed  the  sheriff  of  the  county  from  which  they  were  removed. 

1605.  When  jail  in  contiguous  county  to  cease  to  be  used. 

Sec.  1605.  When  a  jail  is  ereoted  in  the  county  for  the  use  of  which  the 
designation  was  made,  or  its  jail  is  rendered  fit  and  safe  for  the  confinement 
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of  prisoners,  the  judge  of  the  superior  court  of  that  county  must,  by  a  written 
reyocation,  filed  with  the  county  clerk  thereof,  declare  that  the  necessity 
for  the  designation  has  ceased,  and  that  it  is  revoked.  [Commissioners'  Amend- 
ment, approved  March  16, 1901;  took  effect  July  1,  1901.] 

1606.  Prisoners  to  be  returned  to  proper  county. 

Sec.  1606.  The  county  clerk  must  immediately  serve  a  copy  of  the  revoca- 
tion upon  the  sheriff  of  the  county,  who  must  thereupon  remove  the  prisoners 
to  the  jail  of  the  county  from  which  the  removal  was  had. 

1607.  Prisoners  may  be  removed  in  case  of  fire. 

Sec.  1607.  When  a  county  jail  or  a  building  contiguous  to  it  is  on  fire,  and 
there  is  reason  to  apprehend  that  the  prisoners  may  be  injured  or  endangered, 
the  sheriff  or  jailer  must  remove  them  to  a  safe  and  convenient  place,  and  there 
confine  them  as  long  as  it  may  be  necessary  to  avoid  the  danger. 

1608.  Prisoners  may  be  removed  in  case  of  pestilence. 

Sec.  1608.  When  a  pestilence  or  contagious  disease  breaks  out  in  or  near  a 
jail,  and  the  physician  thereof  certifies  that  it  is  liable  to  endanger  the  health 
of  the  prisoners,  the  county  judge  may,  by  a  written  appointment,  designate  a 
safe  and  convenient  place  in  the  county,  or  the  jail  in  a  contingent  county,  as 
the  place  of  their  confinement.  The  appointment  must  be  filed  in  the  office  of 
the  county  clerk,  and  authorize  the  sheriff  to  remove  the  prisoners  to  the  place 
or  jail  designated,  and  there  confine  them  until  they  can  be  safely  returned  to 
the  jail  from  which  they  were  taken.     , 

1609.  Papers  served  on  jailer  for  prisoner. 

Sec.  1609.  A  sheriff  or  jailer  upon  whom  a  paper  in  a  judicial  proceeding, 
directed  to  a  prisoner  in  his  custody,  is  served,  must  forthwith  deliver.it  to  the 
prisoner,  with  a  note  thereon  of  the  time  of  its  service.  For  a  neglect  to  do  so 
he  is  liable  to  the  prisoner  for  all  damages  occasioned  thereby. 

16ia  Guard  for  jail.      ' 

Sec.  1610.  The  sheriff,  when  necessary,  may,  with  the  assent  in  writing  of 
the  county  judge,  or  in  a  city,  of  the  mayor  thereof,  employ  a  temporary  guard 
for  the  protection  of  the  county  jail,  or  for  the  safekeeping  of  prisoners,  the  ex- 
penses of  which  are  a  county  charge. 

1611.  Sheriff  to  receive  all  persons  duly  committed. 

Sec.  1611.  The  sheriff  must  receive  all  persons  committed  to  jail  by  compe- 
tent authority,  and  provide  them  with  necessary  food,  clothing,  and  bedding, 
for  which  he  shall  be  allowed  a  reasonable  compensation,  to  be  determined  by 
the  board  of  supervisors,  and,  except  as  provided  in  the  next  section,  to  be  paid 
out  of  the  county  treasury. 

Duty  of  Bherifl,  under  this  section,  arises      although  the  commitment  Is  illegal:  County, 
on  commitment  by  a  "competent  authority/'      of  Sonoma  v.  Santa  Rosa,  102  Cal.  420, 
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1612.  Prisoners  on  civil  process,  when  not  to  be  received. 

Sec.  1612.  Whenever  a  person  is  committed  upon  process  in  a  civil  action  or 
proceeding,  except  when  the  people  of  this  state  are  a  party  thereto,  the  sheriff 
is' not  bound  to  receive  such  person,  unless  security  is  given  on  the  part  of  the 
party  at  whose  instance  the  process  is  issued,  by  a  deposit  of  money,  to  meet 
the  expenses  for  him  of  necessary  food,  clothing,  and  bedding,  or  to  detain 
such  person  any  longer  than  these  expenses  are  provided  for.  This  section  does- 
not  apply  to  cases  where  a  party  is  committed  as  a  punishment  for  disobedience 
to  the  mandates,  process,  writs,  or  orders  of  court. 

1613.  Prisoners  may  be  required  to  labor. 

Sec.  1613.  Persons  confined  in  the  county  jail  under  a  judgment  of  impris- 
onment rendered  in  a  criminal  action  or  proceeding,  may  be  required  by  an 
order  of  the  board  of  supervisors  to  perform  labor  on  the  public  works  or  waya 
in  the  county. 

1614.  Bnles  and  regulations  for  performance  of  labor. 

Sec.  1614.  The  board  of  supervisors  making  such  order  may  prescribe  and 
enforce  the  rules  and  regulations  under  which  such  labor  is  to  be  performed;, 
and  provide  clothing  of  such  a  distinctive  character  for  said  prisoners  as  such 
board,  iu  its  discretion,  may  deem  proper.  For  each  month  in  which  the  pris- 
oner appears  by  the  record  to  have  given  a  cheerful  and  willing  obedience  to 
the  rules  and  regulations,  and  that  his  conduct  is  reported  by  the  officer  in 
charge  of  the  jail  to  be  positively  good,  five  days  shall,  with  the  consent  of  the 
board  of  supervisors,  be  deducted  from  his  term  of  sentence.  [In  effect  March 
23,  1893;  Stats.  1893,  p.  298.] 

1615.  Cutting  prisoner's  hair. 

Sec.  1615.  Whenever  the  board  of  health  of  any  city  or  county,  or  the  board 
of  supervisors  of  any  county,  or  the  county  physician  of  any  county  of  this  state, 
presents,  or  causes  to  be  presented  to  the  sheriff,  or  other  officer  having  charge 
of  any  county  jail  or  prison  in  any  county  or  city,  in  this  state,  a  certificate,  or 
order,  in  writing,  to  the  effect  that  it  is  by  them,  or  him,  considered  necessary 
for  the  purpose  of  protecting  the  public  health,  or  to  prevent  the  introduction 
or  spreading  of  disease,  or  to  protect  or  improve  the  health  of  criminals  under 
sentence,  that  the  hair  of  any  criminal  or  criminals  be  cut,  such  sheriff,  or  other 
officer,  must  cut,  or  cause  to  be  cut,  the  hair  of  any  such  person  or  persons  in 
his  charge  convicted  of  a  misdemeanor  and  sentenced  to  a  longer  term  of  im- 
prisonment than  fifteen  days,  to  a  uniform  length  of  one  and  one-half  inches 
from  the  scalp  of  such  person  or  persons  so  imprisoned.  [Commissioners* 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

This  section  codifles  the  statute  to  protect  the  pnblic  health:  Stats.  1S83,  p.  280. 


Code  amendments.— Many   of   the   fore-  tained  two  sections,  in  reference  to  the  ef- 

going    amendments    to  this  code  are  taken  feet  of  the  new  provisions,  aa  follows: 

from  "An  act  to  amend    the  Penal  Code,"  "Sec.  88.    All  proyisions  of  law  inconsia^ 

approved    March    30,    1874;    Amendments  tent  with  the  provisions  of  this  act  are  r^ 

1873-74,    419.    The    amendatory    act    con-  pealed,  except  as  to  ofifenses  committed  be- 
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fore  this  act  takes  effect,  and  as  to  such 
offences,  and  for  the  punishment  of  parties 
guilty  thereof,  the  repealed  provisions  shall 
continue  in  force. 

"Sec.  80.  This  act  shall  take  effect  on 
the  first  day  of  July,  one  thousand  eight 
hundred  and  seventy-four." 

By  the  act  of  March  16,  1901,  Stata  1901, 
513,  which  was  passed  to  carry  into  effect 
the  amendments  proposed  by  the  commis- 
sion for  the  revision  of  the  law,  it  was  pro- 
vided: *'Sec.  aS8.  This  act  takes  effect  on 
the  first  moment  of  the  first  day  of  July, 


nineteen  hundred  and  one;  provided,  that 
with  relation  to  the  laws  passed  at  the  pres- 
ent session  (the  thirty-fourth)  of  the  legis- 
lature, if  the  provisions  of  such  laws  con- 
travene or  are  inconsistent  with  the  pro- 
visions of  this  act,  the  provisions  of  such 
laws  must  prevail;  and  provided  further, 
that  with  relation  to  the  laws  passed  at  the 
present  session  (the  thirty-fourth)  of  the 
legislature  this  act  must  be  construed  as 
though  it  had  been  passed  on  the  first  day 
of  the  present  session  (the  thirty -fourth) 
of  the  legislature." 
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(Beferenoea  are  to  the  sectionB.] 


8m. 
ABANDONMENT,  chUdren,  of. .  .270-272 
ABDUCTION.    See  Kidnaping;  Pros- 
titution. 

elections 59 

Jurisdiction  of 784 

out  of  state,  bringing  person  with- 
in     207 

punisbment  of 267 

woman,  of 265-266a 

ABETTING,  out  of  state,  by  person      27 

ABORTION,  advertising  to  procure    317 

administering  drugs  to  produce. .    274 

committing 274 

evidence  of 1108 

prosecutrix  must  be  corroborated.  1106 

soliciting  materials  for 275 

submitting  to 275 

ABSENCE,  district  attorney,  of,  ap- 
pointing anotlier 1130 

jury,  of,  adjournment  of  court...  1142 
limitation  of  action  when  defend- 
ant out  of  state 802 

ACCESSARY  before  act  and  princi- 
pal, distinction  aboliBhed 971 

corroboration  of 1111 

corroboration  of  principal 1112 

duel,  in 228 

Indicted  how • 971 

indicted  and  tried,  though  defend- 

ant  not 972 

Jurisdiction  of,  when  principal  of- 
fense out  of  county 791,  792 

lottery,  to 322 

misdemieflnor,  in 659 

punishment  of 33 

who  are 32 

ACCIDENT  as  affecting  liability  for 

crime 26 

homicide  by 195 

ACCOMPLICE,  corroboration  of. . .  1111 

corroboration  of  principal 1112 

See  Accessary. 


ACCOUNT,   falsification   by  public 

officers 424 

fraud  in  corporation's.' 563 

presenting  fraudulent  to  public  of- 
ficer        72 

ACCUSATION,  defendant  may  de- 
mur or  answer  to 762 

demurrer     oven'uled,     defendant 

must  answer 765 

denial  of,  manner  of 764 

district   attorney,   against,   to  be 

presented  to  grand  Jury 771 

form  of  accusation 759 

form  of  demurrer  to 763 

Judgment  on  conviction 769 

officers,  against,  to   be   presented 

by  grand  Jury 758 

prosecuting,  if  defendant  does  not 

appear 761 

superior  court,  before,  for  removal 

of  officer 772 

transmitted  and  served,  how 760 

what  court  found  in 890 

what  prosecutions  must  be  by. . . .  889 

ACCUSED.    See  Defendant 

ACID,  throwing  upon  another 244 

ACKNOWLEDGMENT,    false   per- 
sonation     529 

notary  certifying  to,  of  person  who 
did  not  appear 167 

ACQUITTAL,  court  may  advise 1118 

defendant  discharged  or   not   on 

1164,  1447 

effect  of  for  higher  offense 1023 

foreign 656 

former.    See  Former  Jeopardy. 

grounds  of 1096 

insanity,  proceedings  after  verdict 

of,  on  ground  of 1167 

reasonable  doubt 1447 
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ACTION,  application  for  removal. .  1034 
application  for,  when  granted. . . .  10^ 
application   for   remoral   of   pro- 
ceedings   1037 

authority   of   court  to  which   re- 
moved   1038 

clerk  to  prepare  calendar 1046 

defined 683 

defendant  as  witness  in 1323 

dismissal  of 1382 

formation  of  jury 1046 

forms  of  pleading  In 948 

how  prosecuted 684 

Indictment,  when  found 803 

limitation  of.    See  Lrlmltatlon  of 
Actions. 

merger  of  civil  and  criminal 9 

order  of  removal 1036 

party  prosecuted,  how  designated    685 
proceedings  where  offense  triable 

in  another  county 827 

place  of.    See  Venue. 

pix>perty      stolen      without     and 

brought  within  state  789 

record  of,  what  constitutes 1207 

removal  of,  before  trial 1033 

ADJOURNMENT,  coroner's  Inquest, 

of 1511b 

court,  by,  during  jury's  absence. .  11142 
discharge  from  custody,  and  con- 
tinuance   1383 

justice's  court,  of  trial  in 1433 

preliminary  examination,  of 861-863 

trial,  of,  ordered  when  and  how. .  1062 
ADMINISTRATIVE  OFFICER  gov- 
erned by  code 77 

ADMINISTRATOR,     embezzlement 

by 506 

ADULTERATION,   articles    of,    In 

general 382 

candy,  of 402a 

dairy  products,  of 381a 

drugs,  of 382 

food,  of 382 

food,  sale  of 383 

liquors,  of 382 

oleomartfarine,  sale  of 383a 

quicksilver,  sale  of  debased 367 

sale  of  adulterated  food 383 

ADULTERY.     See  Prostitution, 
marriage   certificate    proves    mar- 
riage   269b 

open  and  notorious 269a,  269b 

ADVERTISEMENT,     abortion,     to 

procure 317 

divorce,  to  procure 159a 


ADVERTISEMENT  (Continued). 

injuring 616 

lottery ^ 323 

posting  on  state  property 602 

posting  without  license  of  owner.    602 
to  practice    law,  by  one  not  li- 
censed   161a 

AFFIDAVIT.    See  Perjury. 

change  of  venue,  for 1034 

examination  on   commission,   tor 

1352,861 

defectively  entltied,  valid 1401 

entitling,  special  prooeedlng 1563 

false,  as  to  what  affiant  will  tes- 
tify   118a 

justices'  courts.  In,  entitling 1460 

AFFINITY,  juror,  challenge  for 1074 

AFFIRMATION,  oath  includes  ....        7 

testify  includes 7 

AGENT,  false  statement  to  principal    536 
Insurance,  of  foreign  company  not 

complying  with  law 439 

Insolvent  bank 561,  562 

junk  dealer's 344 

ALIEN,  challenge  to,  as  grand  juror    896 
ALTERATION  of  public  record  by 

officer 113 

of  public  record  by  other  than  of- 
ficer      114 

AMENDMENT,  chaUenge  to  panel, 

of 1062 

AMMUNITION,  seUing  to  Indians. .    398 

See  Cartridges. 
ANAESTHETIC.    See  Drugs. 
ANIMAL.    See  Railroad. 

brands,  altering 357,  357% 

carrying  in  cruel  manner 597a 

confining   in   car   over   thirty-six' 

hours 369b 

dead,  putting  in  stream,  highway, 

etc 374 

death  from  mischievous 399 

diseased  or  old,  running  at  large.  597f 

defined 590b 

dogs,  larceny  of 491 

fighting,  keeping  or  owning,  for. .  597c 
fight  of,  offenses  respecting.  .597b-597d 

glanders,  killing  infected 462b 

glanders,  sale  or  exposure  of  ani- 
mal Infected 402 

impounding 597e 

infected  with  disease,  exposing. . .  402c 

killing 597 

maiming 597 

malicious  injury  to,  restrictions  on 
provisions  respecting 599c 
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ANIMAL  (Continued), 
old  or  diseased,  running  at  large. .  597f 

poisoning 596 

registration,  fraud  In 537a 

search  of  building 599a 

stallions  and  Jacks,  Incloeure  from 

view 59lg 

torturing 697 

ANNULMENT    of  marriage,  adver- 
tising to  procure 159a 

ANSWER.    See  Plea;  Pleading. 

arraignment,  to 990 

Impeachment,  In ; . .  .743,  744 

refusal  to,  plea  of  not   guilty  en- 
tered   1024 

APOTHECARY.    See  Druggist 

APPEAL.    See  New  Trial. 

affirmed  judgment,  execution  of. .  1263 
affirming  Judgment  appealed  from  1260 

appellant  is  who 1236 

argument  on 1252-1264 

argument,  Judgment  may  be  af- 
firmed but  not  reversed  without  1253 

argument,  number  of  counsel 1254 

bail  upon 1272,  1291,  1292 

bill  of  exceptions.    See  Exceptions. 

certificate  of  probable  cause  for 

1243-1245 

clerk*s  duties  on 1246 

counsel,  number  of 1254 

custody,  wh^i  defendant  in 1244 

defendant  may,  in  what  cases. . .  1237 

dismissed  for  want  of  return -1249 

dismissed  how,  and    for  what  ir- 
regularity   1248 

effect  of,  by  defendant 1243 

effect  of,  by  people 1242 

entry  of  Judgment  on 1264 

eiTors,  Immaterial,  In  general,...  1404 

errors,  technical,  disregarded 1258 

exceptions.    See  Exceptions. 

execution  commenced,  when 1245 

grounds  for 1237,  1238 

how  taken 1240 

Instructions,  ^vritten  1176 

Jurisdiction  ceases  after  Judgment 

remitted 1265 

modifying  Judfjment  appealed  from  1200 

new  trial,  may  order 1260 

new  trial,  where  to  be  had 1261 

notice  of 1240 

notice  of,  service  by  publication. .  1241 
officer,  from  proceedings  to  remove  770 
erder  after  Judgment,  from 1238 


860. 

APPEAL  (Continued), 
parties  on,  are   appellant  and  re- 
spondent   1236 

people  may.  In  what  cases 1238 

power  of  appellate  court 1260 

presence  of  defendant 1255 

remitting  Judgment  on 1264,  1265 

remitting    Judgment,    Jurisdiction 

ceases  after 1265 

respondent  is  who 1236 

return,  dismissal  for  want  of 1249 

reversal,  discharge  of   defendant 

on 1262 

reversal,  exoneration  of  bail 1262 

reversal,  may  order 1260 

reviewed,  what  may  be 1259 

superior    court,    to,    how    taken, 

heard,  and  determined 1467 

superior  court,  to,  proceedings  if 

dismissed  or  Judgment  affirmed .  1470 
superior  court,  to,  statement  on. .  1468 
superior  court,  to,  when  allowed. .  1466 

taken  how 1240 

time  for  hearing  and  determining  1252 

time  in  which  may  be  taken 1239 

transcripts,  printing,  transmitting, 

and  serving 1246 

transcript  to  contain  what 1246 

who  may 1235 

APPEARANCE,   accusation   of   de- 
fendant to  answer 761 

appeal,  of  defendant  on 1255 

aiTaignment  of  defendant  for....     977 

bail,  of  defendant  admitted  to 1129 

corporations,  of 1396 

impeachment  of  defendant  on. . . .    742 

trial  of  defendant  on 1043 

verdict,  of  defendant  when  Jury 

renders 1148 

witness,  of,  expense  of 1329 

witness,  of,  preventing 136 

APPRAISER,  accepting  fees  not  al- 
lowed   653a 

APPRENTICE,  aiding  to  run  away, 

or  harboring 646 

eiprht  hours,  requiring  to  work  over    651 

unlawful  apprenticeship 272,  273 

ARBITRATOR,  bribing 95,  96 

comDiunication  outside  of  proceed- 
ing        96 

influence.  Improper  attempts  to. .      95 

intimidation  of 95 

misconduct  of 96 

AR:MS.  STATE,  having  or  selling. 442.  443 
selling  to  Indians 398 


568 


Index. 


8ec 

ARRAIGNMENT,  anawer  to 990 

attendance  of  defendant,  personal    978 
bail  in  another  county,  proceedings 

on  giving 984 

bail,  Increasing 985 

bench-warrant,  by  whom  and  how 

issned 980 

bench-warrant,  directions  in,  when 

offense  bailable 982 

bench-warrant,  form  of 981,  982 

bench-warrant,  how  served 983 

bench-warrant  to  issue  to  defend- 

-  ant  out  on  ball 979 

bench-warrant,    when    defendant 

ordered  into  custody 986 

commitment,  ordering 986 

counsel,  informing  of  right  to. . . .    987 

court,  before  what 970 

custody,  ordering  into 985,  986 

demurrer  to 990 

how  made 980 

judgment,  of  defendant  for 1200 

made  how 988 

name    of    defendant,  proceedings 

when  not  Indicted  by  true 989 

pleading  to  indictment  or  informa- 
tion   , 990 

presence  of  defendant,  felony....    977 
presence    of     defendant,    misde- 
meanor      977 

where,  before  what  court 976 

ARREST.    See  Bail, 
assistance,  may  be  summoned  by 

person  mailing 839 

attorney  may  visit  defendant....    825 

bail,  after  release  on 1310-1317 

bail,  may    arrest    defendant    for 

purpose  of  surrender 1301 

breaking  doors  and   windows  to 

mal£e 844,  845 

breaking  windows  and  doors  to  re- 
take     855 

civil  process,  support  of  prisoner 

on 1612 

conspiracy  to 182 

conspiracy  to  indict 182 

coroner  to  order,  when   and   how 

1517-1519 

dead  body,  of 295 

defendant  at  trial,  of 1129 

defined 834 

delay  In  taking  arrested  person  be- 
fore magistrate 145 

deposition  on  examination  of  prose- 
cutor and  witnesses 811 

escape,  of 854 


ARREST  (Continued), 
examination    of    prosecutor    and 
witnesses  upon  information. . . .    811 

extradition 1549-1555 

false 14a 

force  that  may  be  used S43 

fugitives  from  this  state 1557 

grounds  for 836,  837 

habeas  corpus.  Instead  of 1497-1499 

habeas  corpus,  on  disobedience  to  1479 

homicide  in  making 19d 

how  made 835,  841 

indorsement  on  warrant  for  eer-  ' 

vice  out  of  county 820 

information,  when  arrest  without 

warrant 84^ 

Inhumanity  to  prisoners 147 

insurrection 411 

judgment,  arrest  of  defendant  out 

on  bail 1199 

justice's  court,  warrant  from 1427 

magistrates,  who  are 80^ 

magistrate  may  order,  when 838 

magistrate,  taking  before.  .821,  824,  828 
magistrate,  taking  before  another 
than  the  one   issuing   the   war- 
rant   826-828 

magistrate,  taking  before,  no  delay 

in 825 

magistrate,  taking  before,  without 

delay 847-840 

money  and  property,  taking  from 

prisoner 1412,  1413 

night,  at 840 

out  of  county 819,  820 

out  of  county.  Indorsement  on  war- 
rant   819,  820 

out  of  county,  of  defendant  for 
misdemeanor,  proceedings  on. 822-824 

peace  ofllcers  are  who 817 

peace  officer  may  make,  when. . . .     836 
peace,    of    person    threatening    a 

breach  of 703 

posse  comitatus,  refusing  to  join.     150 
private  person  may  make. .......    834 

private  person  may  make,  when. .    837 

process,  without 146 

receipt    for    money    or    property 

taken  from  person  arrested 1412 

recommitment  after  bail 1310-1317 

refusing  to  aid  ofllcer  In 150 

recusing  to  make 142 

restraint  allowable 835 

rioters,  of 727 

search  of  defendant 1542 

telegraph,  by 850,  851 
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Sec. 
ARREST  (Contlnuecl). 

time  when  may  be  made 840 

verbal  order  of  magistrate,  by . . . .    838 
warrant  executed  how  in  another 

county 819 

warrant,  form  of 814 

warrant  for,  name  or  description 

of  defendant 815 

warrant  for,  proceedings   for  of- 
fenses triable  in  another  county 

827,  828 

warrant  for,  statement  of  offense.    815 

warrant  may  issue  when 813 

warrant  must  be  shown,  when . . .    842 
warrant,  person  arrested  without, 

taking  before  magistrate 849 

warrant  to  be  directed  to  and  exe- 
cuted by  peace  officer 816 

warrant  to  be  directed  to  what  of- 
ficers   818,  819 

warrant  to  be  shown 842 

warrant,  without 836 

weapons   may  be  taken   from  ar- 
rested person 846 

who  may  make 834 

without  authority 146 

ARRESTED,  money  or  property  of 
arrested  person,  taking  and  re- 
ceipt therefor 1412 

.ARREST  OP  JUDGMENT,  appeal 

from  order  respecting 1238 

court  may,  without  motion 1186 

defendant,  when  to  be  held  or  dis- 
charged   1188 

effect  of  1187 

grounds  for 1185 

justice's  court,  in 1450 

Justice's  court,  in,  grounds  for...  1452 

motion  for  defined 1185 

motion,  without 1186 

ARSON,  building  defined 449 

building,  inhabited,  defined 440 

burning  defined- 451 

conspiracy  to  commit,  overt  act. .     184 

defined 447 

degrees  of 453 

fires,  malicious,  in  general 600 

first  degree 454 

insured  property,  burning 548 

malicious     burning     of     bridges, 

grain,  etc 600 

murder  in  committing 189 

night-time  defined 450 

ownership  of  building 452 

punishment  of 455 

second  degree 454 


Sec. 
ART,  Injuring  works  of 622 

ASSAULT,  battery  defined 242 

caustic  chemicals,  with 244 

deadly  weapon,  with 245,  246 

deadly  weapon,  with,  by   a   pris- 
oner   H 246 

defined 240 

Justice's  Jurisdiction  of 1425 

larceny,  with  intent  to  commit. . .  220 
mayhem,  with  intent  to  commit. .  220 
murder,  with  attempt  to  commit. .  217 
ofllcer,  by,  under  color  of  authority  149 
possession  of  deadly  weapon  with 

intent  to 467 

prisoner,  by  246 

punishment  of 220,  221,  241 

rape,  with  Jntent  to 220 

security   for,  when   committed  in 

presence  of  court 710 

sodomy,  with  intent  to  commit. . .     220 

ASSEMBLY,  UNLAWFUL 407-410 

ASSESSMENT.     See  Tax. 

ASSESSOR.    See  Tax. 

false  name,  giving 429 

false  statement  respecting  taxes . .  430 

list  of  property,  refusal  to  give. . .  429 

obstructing  collection  of  taxes. . . .  429 

ASSIGNMENT  by  debtor  to  defraud    154 
ASSOCIATION,   wearing  badge  of 

without  right 538b 

ATTACH.MENT,  dead  body,  of 295 

levy,  without  process 146 

lottery,  of  property  offered  for  dis- 
posal in 325 

ATTEMPT   TO    COMMIT    CRIME, 

punishable  how 664,  665 

punishable  when 663,  665 

second  offense .666,  667 

to  escape  from  state  prison 106 

to  escape    from   other   than  state 

prison 107 

to  kill 216,  217 

ATTENDANCE   of   witnesses  com- 
pelled   1326,  1330,  15ia 

See  Appearance. 
ATTORNEY,  advertising  as,  by  one 

not  licensed 161a 

advertising  to  procure  annulment 

of  marriage 159a 

advertising  to  procure  divorce. . . .  159a 
argument  of,  in  trial  of  sanity...  1369 

argument  on  appeal 1252-1254 

argument,  order  of 1093 

arraignment,  counsel,  defendant  to 
be  Informed  of  right  to 987 
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ATTORNEY  (Contlniwd). 
arrested  person,  counsel  may  visit    825 

buying  demands 161 

l)iiying  suits 161 

•capper  for,  Is  vagrant 647 

•champerty 161 

collusion  by 160 

common  barratry  defined 158 

common  barratry,  bow  punished. .     158 

common  barmtry,  proof  of 159 

deceit  by 160 

defendant  entitled  to  686 

delaying  suit  by 160 

embezzlement  by 506 

fees,  wrongfully  receiving 160 

maintenance  and  champerty 161 

misconduct  of 160 

moneys,  wrongfully  receiving. .  . .     160 

number  of,  who  may  argue 1005 

partner,  suit  carried  on  by....  162,  163 
preliminary  examination,  right  to 

counsel 858,  859 

suit  formerly  carried  on  by,  may 
not  defend 162,163 

ATTORNEY   GENERAL,   governor 

may  require  opinion  from 1219 

liable  to  impeachment 737 

AUCTION,  moclt 535 

AUCTIONEER,  acting  as  unlawful- 
ly      436 

AUTHOR,  libel 254 

AUTHORITY,  assault   under   color 

of .,    149 

officer  arresting  without 146 

AUTREFOIS    ACQUIT    OR     CON- 
VICT.    See  Former  Jeopardy. 

BADGE  of  a  society,  etc.,  wearing 

without  right 538b 

BAIL.    See  Arrest;  Undertaking. 

admission  to 829,  862 

admission  to,  defined 1268 

allowance  of,  defendant  to  be  dis- 
charged on 1281 

appeal,  on,  how  put  in,  and  con- 
ditions of 1292 

appeal,  on,  qualifications  of 1292 

appeal,  on,  when  allowed 1272 

appeal,  on,  who  may  admit  to. ..  1291 

arraignment,  increase  of 985 

arraignment,    proceedings  on  giv- 
ing bail  in  another  county 984 

arrest  of  defendant  for  purpose  of 

surrender 1301 

bench-warrant   to   defendant   out 
on 979 


BAIL  (Continued), 
coroner's    inquest,    binding    over 

witnesses 1514a 

defined 1268,  1260 

deposit  instead  of 1295-1297 

deposit,  instead  of,  forfeiture  of. .  1307 
deposit  instead  of,  to  be  applied  to 

fine .• 1297 

deposit,  refunding  when  defendant 

surrendered 1302 

discharge  of  defendant  on  allow- 
ance of 1281 

discretion,  as  a  matter  of 1272 

dismissal  of  action,  effect  of  on 

bail 1384 

examination  as  to  sufficiency  of. .  1280 
exoneration  of,  when  Judgment  re- 
versed on  appeal 1262 

extradition 1552-1^6 

false  personation 529 

fine 1273 

forfeiture  of  deposit 1307 

forfeiture  of,  discharge  of 1305 

forfeiture  of,  enforced  by  action.  1306 
forfeiture  of.  In  what  cases,  and 

how  ordered 1305 

form  of  the  undertalting 1278 

for  what  may  be  given 1273 

habeas  coi-pus 1489-1491 

habeas  corpus,  on 1286 

Increase  of 1289 

Indictment,    on,  discharge   of  de- 
fendant      1288 

indictment,  on,  form  of  undertak- 
ing  1287 

indictment,  on,  increase  or  reduc- 
tion of 1289 

Indictment,    on,    Justification    of 

sureties 1288 

Indictment,  on,  when  offense  capi- 
tal  1285 

Indictment,  on,  when  offense  not 

capital 1284 

Insane  person,  commitment  of.  ex- 
onerates bail 1371 

Justice's  court,  in 1458 

Justify,  how  to 1280 

magistrate     who    may    admit    to 

1277,  1291 

may  be  given  for  what 1273 

nature  of 1273 

notice  of  application  for 1274 

offenses   bailable   after  conviction 

and  upon  appeal 1272 

offenses  bailable  before  conviction  1271 

offenses  not  bailable 1270 
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BAIL  (Continued), 
out   of  county,  of    defendant   ar- 
rested for  misdemeanor. .   .  .822,  823 
out  of  county,  of  defendant  triable    829 
preliminary  examination,  at,  order 

for 875 

preliminary  examination,  for    ap- 
pearance at 1273 

preliminary  examination,  on  post- 
ponement of 862 

put.in  how 1278 

<jualifications  of 1279 

•qualifications   of,  examination   as 

to 1280 

recommitment  after,  admitting  to 

ball 1313-1317 

recommitment  after,  arrest  In  any 

county 1312 

recommitment    after,  contents  of 

order  for 1311 

recommitment     after,     in     what 

cases 1310 

Tecommltment  after,  whether  may 

again  be  admitted  to  bail 1313 

reduction  of 1289 

right,  as  a  matter  of 1271,  1272 

sureties,  two 1278 

surrender  of  defendant,  refunding 

deposit 1302 

surrender    of    defendant,     when, 

how,  and  by  whom  made 1300 

talvlng  of,  defined 1269 

what  purposes  may  be  given  for . .  1273 
where  defense  triable  out  of  coun- 
ty      829 

BAILEE,  embezzlement  by 507 

BALLAST,    obstructing   navigation 

by  throwing  overboard 613 

BALLOT.    See  Elections. 
BANK,  insolvent,  receiving  deposits    562 
savings  bank  officer  overdrawing    561 

BANKER,  embezzlement  by 506 

BARRATRY,  common,  defined...   .     158 

common,  how  punished 158 

common,  proof  of 159 

BATTERY  defined 242 

justice's  jurisdiction  of 1425 

punishment  of 243 

BAWDY-HOUSE.    See  Prostitution. 

BAY,  obstructing 370 

BEACON,  injuring 609 

mooring  vessel  to 614 

BEAR  BAITING 597b-597d 

BEGGAR  is  vagrant 647 

children 272 


Seo. 
BELL,  train  crossing  highway  with- 
out ringing 390 

BENCH-WARRANT,     arraignment 

of  defendant 979-983 

judgment,  bench-warrant    to    de- 
fendant out  on  bail 1195-1198 

BETTING.    See  Gambling. 

elections,  on 60 

BIAS,  challenge  for .1073-1076 

of  officer  summoning  jury 1064 

BICYCLE,  larceny  of 487 

BIGAMY  defined 281 

evidence  of * 1106 

jurisdiction  of 785 

marrying  spouse  of  another 284 

punishment 283 

who  not  guilty  of 282 

BILL.    'See  Legislature, 
altering  draft  of,  in  legislature. .      83 

altering  enrolled  copy  of 84 

making  or  uttering  fictitious 476 

making  to  circulate  3S  money 648 

presenting  fraudulent  to  public  of- 
ficer       72 

BILL  OF  EXCEPTIONS.     See  Ex- 

ceptions. 
BILL  OF  LADING,  destroying....    355 

duplicate 580 

erroneous,  issued  in  good  faith . . .    579 

false 541 

fictitious 578 

fraudulent  issue 577-580 

BILL-POSTING  on  property  of  an- 
other      602 

BIRD.    See  Game  Law. 

injuring 698a,  599 

killing  in  cemetery 598 

BIRTH,  fraudulent  pretenses  as  to, 

to  secure  property 156 

BLACKMAILING 257 

BOARD,  bribing 165 

BOARD  OF  DIRECTORS  of  state 

prison 1573,111 

BOARD  OF  EXAMINERS 441 

BOARD  OF  HEALTH,  hair,  order- 
ing prisoners'  to  be  cyt 1615 

BOARD   OF   SUPERVISORS.     See 

Supei-visors. 
BOARDING-HOUSE.        See      Inn- 
keeper. 

defrauding 537 

BOAT,  word   vessel  includes 7 

BODY,  DEAD.    See  Cemetery. 
BOILER,  STEAM,  mismanagement 

of 348,  349,  368 
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Sea 

BOND;    See  Bail;  Undertaking, 
de  facto  officer  not  giving,  effect 

of 65 

officer  acting  without  having  giv- 
en       65 

BOOKS,  insijection  of  corporation's, 

refusal  of 565 

mutilation  of,  by  public  officer. ...      76 

obscene 311-314 

refusal  to  deliver  to  successor  in 

office 76 

stealing 113,114 

BOUNDARY,  Jurisdiction  of  crime 

on 782 

BRAKEMAN,  violation  of  duty. .   .     393 

BRANt),  altering 357,  357% 

statute  respecting,  not  affected  by 
code .' 23 

BREACH  OP  PEACE,  contempt  by    166 

Justice*s  jurisdiction  of 1425 

refusing  to  aid  In  preventing 150 

security  to  keep  peace 701-714 

BRIBE.    See  ElecUon. 

arbitrator,  of 05 

common  council,  of 165 

defined 7 

elections 53-64VS 

executive  officer  asking  or  receiv- 
ing       68 

executive  officers,  of 67 

Judges 02,03 

Judicial  officers 92,93 

Jurors 92-96 

legislature,  members  of 85,  86 

legislature,  obtaining  money  to  In- 
fluence vote  of  member  of 89 

office,  for  appointment  to 73 

referees. 92-96 

supervisors 165 

telegraph  or  telephone  agent 641 

trustees 165 

witness 137,138 

BRIDGE,  burning 600 

injuiT  to,  malicious 588 

destroying  or  Injuring 607 

fast  riding  or  driving  on 388 

injury  to  railroad 687 

injury  to  other 588 

maintaining  without  authority...     380 
toll,  crossing  without  paying 389 

BROKER,  false  statement  to  princi- 
pal      536 

Junk  dealer's 344 

BUILDING,    burning,    punishment 

for GOO 


Seo. 

BUILDING  (Continued). 

defined 448 

inhabited,  defined 4^9 

letting  for  lottery  purposes 326 

ownership  of.  In  case  of  arson. . . .  452 

permitting  gambling  in 331 

gunpowder  In  destroying  or  Injur- 
ing   601 

BULLFIGHT 597b-597d 

BUOY,  Injuring 609 

mooring  vessel  to 614 

BURDEN  OP  PROOF,  shifting.  In 

homicide 1105 

BURGLARIOUS       INSTRUMENT, 

guilty  possession  of 466 

BURGLARY,  burglar  as  vagrant. .  647 

.  burglarious    tools,   guilty   posses- 
sion of 466 

building 459,466 

conspiracy  to  commit,  overt  act. .  184 

daytime  defined 7 

defined 459 

first  degree 460 

jurisdiction        where        property 

brought  Into  county 786 

murder  In  committing. .  ^. 189 

night-time  defined 7 

punishment  of 460 

second  degree 460 

BURIAL.    See  Cemetery. 

BUTTER,  fraud  in  sale  of 381a 

sale    of    manufactured,    without 

showing  character 383a 

CALENDAR,  clerk  to  prepare 1047 

order  of  disposing  of  Issues  on. .  1048 
CAMP,  departing  from,  leaving  fire  384b 
CAMPMEETING,  sale  of  liquor  at 

304,  305 

CANAL,  malicious  Injury  to 592.  607 

CANDY,  adulterating 402a 

CAPITOL,  liquor,  sale  of,  in  vicini- 
ty      172 

CAPPER  Is  a  vagrant 647 

CAPTAIN     of     vessel      importing 

convict 173 

willfully  destroying  vessel 539 

CARCASS,  putting  in  streams,  high- 
ways, etc 374 

CARGO,  destruction  of,  by  officer. . .     539 

CARICATURE,  publishing    libelous    258 

CARRIER.     See  Railroad. 

animals,  carrying  In  cruel  manner  597a 

bill  of  lading.    See  Bill  of  Lading. 

bill  of  lading,  destroying 355 
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See. 
Ci^KRIER  (Continued), 
bill  of  lading,  etc.,  fraudulent  is- 
sue  577-580 

biU  of  lading  false 541 

defacing  marlLS  on  wrecl^ed  prop- 
erty     356 

embezzlement  by 505 

game,  transportation    of ,.  prohibi- 
ted, when 626,627a 

hypothecating    property    received 

for  transportation 581 

larceny  of  tickets 493,  494 

passenger,  refusing  to  receive. . . .  865 
pledge    of  property  received    for 

transportation 581 

robber,  reward  for  airest  of 1541a 

selling  property  received  for  trans- 
portation     581 

CARTOON,  publishing  libelous. ...    258 
CARTRIDGES,   troops   suppressing 

riot 729 

use  of  blank,  in  suppressing  riot.    731 
CASK,     refilling,     bearing     trade- 
marks     354 

scamping  falsely 554 

CATTLE,  altering  brands  of.  .357,  357% 
CAUCUS.    See  Bribery;  Elections. 

CEMETERY,  arresting  body 295 

attaching  body 295 

bodies,  disinterment  of 290 

bodies,  mutilation  or  removal  of. .  290 
body,  who  entitled  to  custody  of. .  294 
burial,  punishment  for  neglecting  293 
burial,  who  are  charged  with  duty 

of 292 

dissection,  removal  of  body  for. .    291 

interments,  unlawful 297 

killing  birds  in 598 

monument,  defacing 296 

tomb,  defacing 296 

unlawful  interment 297 

CERTIFICATE,  false,  by  public  of- 
ficer     167 

fire  department,  of  oflaeers  of . . . .    649 

making  of,  when  complete 124 

of  officer,  to  false  jury  list 117 

of    exemption,  officer  of    fire  de- 
partment issuing  false 649 

of  magistrates  on  depositions....  1394 
CHALLENGE.      See   Jury;    Grand 

Jury. 
CHALLENGING    TO    FIGHT,  dis- 
turbing peace 415 

See  Duel;  Prize-fight 

CHAMPERTY 161 

CHANGE  OB^  VENUE.    See  Venue. 


Seo. 
CHARGE.    See  Instructions. 
CHARITABLE        CORPORATION, 

committing  infant  delinquents  to  1388 
CHATTEL,    personal    property    in- 
cludes         7 

CHATTEL  MORTGAGE,  fraud  in 
transferring  encumbered  person- 
alty      538 

CHEAT.  See  False  Personation; 
False  Pretense;  Fraud. 

conspiracy  to 182 

false  weights  and  measures. . .  .552-555 

indictment  or  information 967 

selling  land  twice 533 

CHEESE,  fraud  in  sale  of 381a,  383 

CHEMIST,  coroner's  inquest,  at. . .  1512 
CHIEF  JUSTICE  liable  to  impeach- 
ment      737 

CHILD.    See  Infant 

abandonment  of 271 

abduction  of,  for  prostitution....    267 

false  pretenses  as  to  birth  of 156 

hiring  of,  for  public  exhibitions. .     272 
incapable    of    committing    crime, 

when 26 

necessaries,   omitting    to    provide 

with 270 

substituting  one  for  another 157 

CHILD-STEALING 278,784 

CHINESE,  importation  of 174,  175 

women,  landing  for  sale 266c 

CHLOROFORM.    See  Drugs. 

CITY,  county  includes 7 

acts  consolidating  cities  and  coun- 
ties, effect  of  code  on 23 

CIVIL  DEATH 673-675 

conveyances 675 

witness 675 

CIVIL  REMEDIES,  preserved. ...        9 
CLAIM,    preaenting    fraudulent   to 

public  officer 72 

CLERK,  appeal,  duties  on 1246 

calendar,  to  prepare 1047 

disclosing  fact  of  indictment 168 

duty  of,  on  appeal  taken 1244 

embezzlement  by 508 

of  state  prison,  duty  of 1578 

to  prepare  calendar 1047 

to  record  what,  with  judgment. .  1207 

COAL,  fuU  weight 555 

COCAINE.    See  Drugs;  Narcotics. 
COCK  FIGHT,  offenses  respecting 

597b-597d 

CODE,  cited  how 24 

civil  remedies  preserved 9 

construction  of  particular  words  In        7 
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CODE  (Continued). 

construed  liberally 4 

continuation  of  common  law 5 

continuation  of  existing  law 5 

designated  how 24 

divisions  of 1 

efitect  of,  on  past  offenses 6 

extraterritorial  force  of 27 

retroactive,  not 8 

sections  declaring  crimes  punish- 
able       12 

section  refers  to  what 7 

statutes  continuing  in  force,  enu- 
meration of 23 

talLcs  effect  when 2 

title  of 1 

CODEFENDANTS,  as  witnesses...  1099 
must  unite  in  challenges 1066 

CODICIL,  will  includes 7 

COLLISION,  death  from 369 

COLLUSION,  attorney,  by 160 

superintendent   of   state   printing 
by 100 

COMMANDER  IN  CHIEF,  calling 
troops  into  service  to  suppress 
riot 731 

COMMISSION.    See  Deposition. 

defined 1351 

directions  as  to  return  of 1356 

examination  of  witnesses  on 1349 

how  executed 1357 

how  returned 1358,  1359 

how.  when,  and  where  filed 1360 

to  be  open  for  Inspection 1301 

COMMISSION  MERCHANT.  See 
Factor. 

COMMITMENT,  form  of 872,  877 

fugitives,  of,  from  justice. .  .1550,  1551 
how  made,  and  to  whom  delivered    876 
information,    to    be    filed    within 
what  time  after 809 

insane,  of,  to  asylum 1370 

postponement  on.  of  examination    862 

order  for 873 

order  for  bail  on 875 

wlien  and  how  made 872 

when  defendant  on  bail  appears 

for  trial 1129 

witness  refusing  to  give  security    881 

COMMITTEE,   influencing   member 

not  to  attend  meeting 85 

COMMON   BARRATRY 158,  150 

COMMON  CARRIER.     See  Carrier. 

CO:iIMON  COUNCIL,  bribery  of . . .     165 
forfeiture  of  office  by  members  of  653h 


COIUMUNICATION,      unauthorized. 

with  convict. 171 

COMMUTATIQN    by    governor,    in 

general 1417-1522 

prisoner  may  earn 1590,  1591 

COMPLAINT.      See     Information; 
Accusation. 

defined 806 

justice's  or  police  court,  in 1426 

COMPOUNDING     crime,      punish- 
ment for 153 

COMPROMISE,  actions    tiiat    may 

be  compromised 1377 

court,  by  permission  of 1378 

order  thereon  ber  to  another  pros- 
ecution..  ..' 1378 

public  offense  cannot  be  compro- 
mised, except 1379 

CONCEALMENT    of    property    by 

debtor 154 

of  property  by  defendant 155 

of  person  charged  with  crime 32 

CONDUCTOR  of  train,  intoxication 

of 391 

violation  of  duty  by 393 

CONFLICT  OF  LAWS,  in  general 

27.  655 

CONSANGUINITY,  juror's 1074 

CONSCIENCE,  crimes  against. .  .299-307 

CONSENT,  age  of 261 

CONSIGNEE,  false  statement  by..    536 

CONSPIRACY,  arrest,  to 182 

cheat,  to 182 

defined 182 

defraud,  to 182 

disguise,  wearing 185 

enumeration  of 182,  183 

evidence  to  prove 1104 

Indict,  to 182 

overt  act 1104 

overt  act,  when  necessary 184 

punishment 182 

telegraph    or    telephone  message, 

respecting 474 

what  not  punishable 184 

CONSTABLE,    neglecting    to    pay 

over  fines 427 

purchasing  Judgment 97 

suffering  prisoner  to  escape 108 

warrant  of  arrest  directed  to 818 

refusal  to  receive  or  arrest  person 

charged  with  crime 142 

CONSTRUCTION,     code     continua- 
tion of  existing  law 5 

code,  effect  of,  on  past  offenses.,        6 
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Sec 
CONSTRUCTION  (Continued). 

code  liberally  construed '    4 

pbrases,  in  general 7 

technical  words 7 

words,  in  general 7 

words,  of  particular 7 

CONTAGIOUS  DISEASE,  exposing 

Infected  animal 402,  402c 

exposing  infected  person 394 

CONTEMPT,  affidavit  as  to  punish- 
ment  to  be  imposed  on  prisoner    166 

breach  of  i>eace 166 

code  preserves  power  to  punish . .      11 
criminal,  enumeration  of  acts  con- 
stituting      166 

grand  juror  acting  after  challenge    900 

mitigation  of  punishment 668 

process,  disobedience  to 166 

publication  of  inaccurate  proceed* 

ings  of  court 166 

punishment  of 657 

referee,  before 166 

riot 724 

subpoena,  disobeying 1831 

testimony  as  to  punishment  to  be 

imposed  on  prisoner % . .     )66 

witness,  by 166 

CONTINUANCE      and      discharge 

from  custody 1383 

oi*dered,  when  and  how 1052 

See  Adjournment. 
CONTRACT,  officer    iUegaUy  inter- 
ested in 71 

CONTRACTOR,  eight-hour  law....  653f 

CONTROLLER 424,441 

CONVENTION.    See  Election. 
CONVERSION,   receiving    property 

under  false  character 530 

CONVEYANCE,  civilly  dead,  by  one    675 

fraudulent 154,531 

forgery  of 470 

married    person,  by,  under  false 

representations 534 

twice  selling 533 

CONVICT,  civil  rights  of,  suspended    673 

civil  death  of 674 

commutation  of  sentence  may  be 

earned 1590,1591 

conveying  property 675 

fine  may  be  imposed  on 672 

forfeitures  by. 677 

hair,  cutting  ^f 1615 

importing 173,175 

imprisoned  for  life 671 

imprisonment,      term     of,     when 
commences 670 


8dOL 
CONVICT  (Continued). 

pei'son  of,  protected 676 

transportation  of,  to  state  prison  1586 
unauthorized  communication  with    171 

when  insane 1221,  1224 

when  enceinte 1225,  1226 

witness,  as 675 

See  Prisoner. 
CONVICT-MADE  GOODS,  sale  of.  679a 
stone-cutting,    etc.,    by    prisoners 

prohibited 1588 

CONVICTION,  corporations,  of . .  . .  1397 
felony,  of,  ground  of  challenge  to 

juror 1072 

foreign 656 

foreign,  for  former  oftense 668 

former.    See  Former  Jeopardy. 

higher  offense,  effect  of 1023 

how  obtained 689 

impeachment  on 746 

jury  to  find  on  charge  of  previous  1158 

lesser  offense  or  attempt  of 1158 

no  person  to  be  punished  except 

on  legal 681 

on    uncorroborated   testimony    of 

accomplice 1111 

proof  of  autrefois,  in  mitigation.  1204 
proceedings    on    general    verdict 

1165,  1445 

public  officers,  of 769 

second  offense,  how  punished....    666 
statement  of,  to  be  transmitted  to 

governor 1218 

two  or  more  crimes,  term  of  im- 
prisonment commences,  when. .     669 

verdict  on  plea  of  former 1151 

CORONER,  adjourning   inquest. . .  1511b 

chemist  to  make  analysis 1512 

exhuming  body 1510 

juror,  quallllcatk>ns  of 1510 

jury  duty,  exemption  from 1510 

jury,  number  of 1510 

jury    to  be    silmmoned    in    what 

cases 1510 

oath  of  jurors 1511 

oatli  of  reporter 1520 

one  inquest  for  several  deaths. . .  1511a 

one  inquest  only  allowed 1511a 

opinion  of  chemist 1512 

physician,  attendance  of 1512 

postmortem  examination 1512 

proceedings  after  view  of  body. .  1511b 
recognizance  of  witness. ..  .1514a,  1515 
reporter,  for,  compensation  of . . . .  1521 
reporter  for,  quolifications  and  du- 
ties of 1520 
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See. 
CORONER  (Continued), 
reporter's  transcript  prima  facie.  1520 

second  inquest 1511a 

Bubi)oenas 1512 

testimony  in  writing,  and  where 

filed 1515,  1516 

verdict  in  writing?,  requisites  of..  1514 
view    of   body,    and    proceedings 

thereafter 1511b 

warrant,  form  of 1518 

warrant,  service  of 1519 

warrant,  when  to  issue 1517 

witnesses,  binding  over 1514a 

witness,  compelling  to  attend 1512 

witnesses,  summoning  and  exam- 
ining  1512 

CORPORATION,  accounts,  fraud  in    563 

appearance 1396 

banking.    See  Banlc. 

bribing  trustees 165 

crimes  by,  and  their  punishment. .     26a 
director  absent,  when  presumed  to 

assent  to  proceeedings 57U 

director  at  meeting  presumed  to 

assent  to  proceedings 569 

director  defined 572 

directors,  misconduct 560 

director  presumed  to  have  Icnowl- 

edge  of  affairs 568 

examination  of  charge  against. . .  1393 
examination  of  charge  against,  cer- 
tificate of  magistnate  and  its  re- 
turn  1394 

false  report  of  condition 564 

fine  of,  and  collection  thereof. .  . .  1397 

foreign 571 

fraud  in  accounts  of 563 

fraud  in  increasing  capital 558 

fraud  In  organizing 558 

fraudulent  subscription  to  stoclc. .    537 

grand  jury  to  investigate 1395 

influencing  its  employees  In  vot- 
ing       69 

inspection  of  boolss,  refusal  of...     565 

justice's  court,  summons  from 1427 

labor  organization,  coercing    per- 
sons not  to  join 679 

person  includes 7 

prospectus,  unauthorized  use  of . .  -  559 
railway.    See  Railroad. 

reports  of  condition,  false 564 

savings  bank,  overdrawing  depos- 
it      661 

service  of  summons  on 1392 

summons  to,  upon  Information...  1390 
summons  to,  form  of '  1391 


CORPORATION  (Continued). 

waters,  befouling 374^ 

CORPSE3.    See  Cemetery. 

CORRUPTLY,  defined 7 

COSTS,  escape,  of  trial  for Ill 

justice's  court,  in 1448 

order  for  prosecutor  to  pay 144T 

when  prosecutor  to  pay 1418 

COUNSEL.    See  Attorney. 
COUNTERFEITING,  acts   amount- 
ing to 470 

bills  and  notes,  passing  or  receiv- 
ing      475 

coin,  bullion,  etc 477 

coin,  bullion,  etc.,  possession  of. .    479 

defined 470 

dies  or  plates,  making  or  possess- 
ing     480 

evidence  of 1107 

fictitious  bills,  notes,  etc.,  making, 

passing,  etc 476 

in  general 470 

instruments  subject  of 470 

paper  money,  issuing  or  circulat- 
ing      048 

passing  counterfeit  matter 470 

ix)ssessing    or    receiving  counter- 
feit coin,  bullion,  etc 479 

punishment  of 478 

quicksilver  stamp,  of 366 

railroad  ticket,  check,  etc 481 

railroad  ticket,  check,  etc.,  restor- 
ing      482 

seals,  of 472 

trademark 350-354b 

uttering  counterfeit:  coin,  etc 479 

uttering  counterfeit  matter 470 

COUNTY  includes  city  and  county. .        7 

acts  consolidating  cities  and,  effect 

of  code  on 23 

COUNTY  CLERK.    See  Clerk. 
COUNTY  JAIL.    See  Jail. 
COUNTY    TREASURER,    delivery 
of  unclaimed,  stolen,  or  embez- 
zled property  to 1411 

receiving  deposits  of  private  mon- 
eys     180 

COURT,  adjournment  of.     See  Ad- 
journment 
admonition  to  jury  not  to  converse  1122 

argument,  power  to  restrict 1095 

assault  in  presence  of 710 

authority  of,  to  which  an  action  is 

removed....' 1038 

calendar,  in  general 1047,  1048 

challenges,  to  try 1078 
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COURT  (Continued). 

may  arrest  Judgment  without  mo- 
tion  1186 

may  order  reconsldenatlon  of  ver- 
dict  1161 

may  appoint  counsel  In  absence  of 
district  attorney 1130 

may  make   order  of  dismissal  of 
action ; ..  .1382,  13S4 

may  make   summary  inquiry   for 
mitigation,  etc 1204 

must  decide  questions  of  law  1124,  1126 

must  give    Judgment   on  special 
verdict,  bow 1155 

power  of,  to  restrict  argument. .  1095 

proceedings  In  case  where  has  not 
Jurisdiction 1113.  1114 

See  Justice's  Court;  Superior  Court 
COURTS-MARTIAL,       codie      pre- 
serves authority  of 11 

CRANE,  destroying  nests  or  eggs. .    599 

injuring  or  trapping 599 

CREDIT  for  good  behavior  of  pris- 
oners allowed •. .  . .  1590,  1591 

how  forfeited 1591 

CREDITOR,  attempting  to  defraud  154 

See  Fraud. 

CRIME.    See  Felony;  Misdemeanor. 

classified 16 

compounding 153 

conflict  of  laws 27 

corporations,  criminal  liability  of.  26a 

defined 15 

duress 26 

ignorance  as  affecting  liability...  26 

Infant's  liability  for 26 

intent,  how  manifested 21 

is  felony  or  misdemeanor 16 

Jurisdiction  of,  committed  in  the 

state 777 

Jurisdiction  of,  commenced  out  of 

and  completed  in  the  state 778 

Jurisdiction  of,  committed  partly 

in  two  counties 781 

Jurisdiction     of,    committed     on 

boundary  line 782 

Jurisdiction  of,  committed  on  ves- 
sel      783 

Jury  to  find  degree  of 1157 

lawful    resistance    to  commission 

of 692 

lawful  resistance  by  party  injured    693 
lawful    resistance    by  other  per- 
sons      694 

married  woman 26 

Penal  Code— 37 


Sec 

CRIME  (Continued). 

menace  as  affecting  liability 26 

mistake  as  affecting  liability 26 

no  person   punishable   except   on 

conviction 681 

ofilcer  refusing  to  arrest  for 142 

out  of  state 27 

prevention  of 697 

parties  to,  classification  of 30 

persons  liable  to  punishment 27 

prosecuted,  how 682 

punishment,  in  general .  . .  12,  13,  18,  19 
punishment  when  no  penalty  pre- 
scribed   177 

public  oftlcer  convicted  of,  for- 
feits office 97,88 

punishable  under  foreign  law 655 

restraint      allowed,      of      person 

charged  with 688 

threatening  to  accuse  person  of. .  519 

threats  as  affecting  liability 26 

unity  of  act  and  Intent  in  com- 
mission of 20 

when  degree  of,  depends  on  val- 
ue, what  currency  to  be  esti- 
mated  : 678 

who  capable  of  committing 26 

CRIME  AGAINST  NATURE.     See 
Sodomy. 

CRIMINAL  ACTION.    See  Action. 

CRIMINAL  CONTEMPT,  enumera* 

tlon  of  acts  constituting 166 

See  Contempt. 

CRIMINAL      NEGLIGENCE.     See 
Negligence. 

CROP,  burning  maliciously 600 

malicious  injury  to 604 

CROSSING,  omitting  to  give  warn- 
ing at 390 

CRUELTY,  animals,  to 597-598b 

animals,  to,  definition  of  terms. .  599b 
animals,  to,  experiments,  etc.,  of 

medical  authorities 599c 

animals,  to,  restrictions  on  provi- 
sions resi)ecting 599c 

animals,  to,  search  of  building. .  .599a 

defined 599b 

children,  to. 273a 

children,  disposition  of  fines  and 

penalties 273 

children,  society  to  prevent,  what 
children  may  be  committed  to. .  273d 

lunatics,  to 361 

prisoner  by  officer,  to 147 
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8eo. 
CUSTODY.  Involuntary  servitude. .     181 
See  Involuntary  Servitude, 
indictment  against  defendant,  not 

In 945 

retaking  goods  from  officer 102 

DAIRY    PRODUCTS,    butter,    sale 
of  manufactured,  without  shoiw- 

Ing  character 383 

fraud  In  sale  of 381a 

DAM,  Injuring  or  destroying 607 

ovnier  of,  to  construct  fish  ways. .    637 

DAMAGES.    See  Malicious  Mischief, 
habeas  corpus,  growing  out  of . . . .  1505 

DAYTIME  defined 7 

DEAD  ANIMAL,  putting  In  stream, 

highway,  etc: 374 

DEAD  BODY.    See  Cemetery. 

DEADLY  WEAPON,  exhibiting  hi 

rude,  etc.,  manner 417 

possession,  of,  with  Intent  to   as- 
sault   467 

search  of  defendant  for 1542 

taking  from  arrested  person..   ..  846 

using  unlawfully 417 

DEATH,  collision,  from 369 

duty    of    governor    on    receiving 

copy  of  Judgment  of 1219 

duty  of  Judge  on  passing. sentence 

of 1219 

explosion,  from 368 

Judgment  of,  suspended,  when. . . .  1243 

mischievous  animal,  from 399 

murder,  within  what  time  to  be. .     194 
warrant  of  execution  on  Judgment 

of 1217 

when  convict  enceinte 1225,  1226 

when  convict  insane. ....    .  .1221,  1224 

See  Civil  Death. 
DEATH    SENTENCE.       See  Judg- 
ment. 
DEATH-WARRANT,    on  Judgment 

of  death 1217 

return  upon,  after  execution 1230 

DEBT,  illegally  contracted,  not  in- 
valid      567 

evidence  of,  subject  of  embezzle- 
ment      510 

DEBTOR    fraudulently    concealing 

property 154 

fraudulently  disposing  of  property    155 
DECEIT,  attorney,  by 160 

See  Fraud. 
DECEIVING  witness .• 133 


DECISION  of  referee,  etc.,  attempt 

to  influence 95 

promise  of  referee  to  give  certain     95 
DEED.    See  Conveyance. 

forgery  of 470 

DEER,  destruction  prohibited 626 

DEFECTS,  indictments,  In 960 

pleadings  and    other  proceedings, 

in * 1404 

writ  of  habeas  corpus,  in 1495 

DEFENDANT,    acquittal,    detained 

or  discharged  after 1165 

admission  to  bail    See  Bail. 

answer,  must  be  allowed  time  to.    990 

appeal,  In  what  cases  may 1237 

appearance  at  verdict 1148 

arraignment  of,  for  Judgment. .  . .  1200 
arraignment  of,  if  in  custody. . . .    978 

See  Arraignment 
arrest  by  whom,  when  on  ball. . .  1301 

arrest  of 1199 

arrested,  must   be    taken    before 

magistrate,  when 825 

arrested,  taken  before  what  mag- 
isti-ate 821-823 

bail.      See  Bail. 

challenge,  must    be    Informed  of 

his  right  to 1066 

challenging,    when    several    must 

unite  in 1056 

« 

commission,  right  of,  to  examina- 
tion of  witnesses  on 1349,  1350 

commitment      for      examination, 

form  of 863 

commitment  of,  how  made  and  to 

whom  delivered 876 

committed  for  examlnatton,  when 

to  be 862 

committed,  when  to  be. .  ; 872 

corporation  as 1390-1397 

counsel,  entitled  tot ^86 

counsel,  must  be  allowed  time  to 

procure 859 

defense,  may  show  all  facts  tend- 
ing to 1020 

depositions  must  be  read  to 864 

discharged   for  want  of   prosecu- 
tion  • 1383 

discharged  if  action  dismissed 1384 

discharged  in  certain  cases 1137 

discharged    on  reversal    of  Judg- 
ment.. 1262 

discharged  or  not,  on  verdict  of 

acquittal 1164 

discharged,  when  and  how 871 
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Sao. 
DEFENDANT  (Contlnxied). 
discharging  to  be  witness.  ..1099,  1100 
examination  of,  when  to  proceed . .    860 
grand  jury  not  bound  to  hear  evi- 
dence for 920 

held  or  discharged 1188 

how    brought    before    court    for 

judgment 1194,  1195 

Impeachment,  in 740-744 

indictment  found   and   he  not  in 

<^ustody 945 

insanity,  proceedings  after  acquit- 
tal on  ground  of 1167 

Is  who 686 

Judgment    not    pronounced,    may 

show  cause  why 1201 

money,  etc.,  taken  from,  disposal 

of 1412 

must  be  informed  of  charge  and 

his  rights 858 

name,  not  Indicted  by  true 989 

name  of,  in  indictment 953 

office,  In  removal  from 760-766 

party  prosecuted,  known  as 685 

plea  to  be  stated 1093 

plead,  refusing  to 1024 

pleading  on  part  of 1002 

presence  of,  at  arraignment 977 

presence  of,  at  judgment. .  .1193,  1193n 

presence  of,  at  trial 1043 

presence  of.  In  justice's  court. . . .  1434 
presence  of,  not  necessary  on  ap- 
peal  1255 

presence  of,  on  appeal 1255 

presence  of,  on  rendering  verdict.  1148 

presence  of,  on  trial 1043 

present  personally  at  trial 1434 

presumption  of  innocence 1096 

property,  etc.,  taken  from 1412 

reasonable  doubt  as  to  degree  of 

guUt 1097 

reasonable  doubt  as  to  guilt  of . . .  1096 
remanded  after  verdict  against. .  1166 

rights  of 686 

right    of,  to  conditional  examina- 
tion of  witnesses 1336,  1337 

search  of 1542 

searched    in    presence   of  magis- 
trate  1542 

separate    trial    of,    when    jointly 

charged 1098 

state's  evidence 1099-1101 

surrender  of,  by  bail 1300-1302 

to    be    present    when    adjudged 
guilty  of  felony 1193 


8do. 
DEPENDANT  (Continued), 
trial,    two    days    to    prepare  for 

;..104S,  1049 

unnecessary    restraint    of,  before  • 

conviction 688 

verdict  as  to  some,  another  trial 

as  to  others 1160 

warrant  of  arrest  for,  when  issued    813 
witness  against  himself  not  to  be.     688 

witness,  as 688,1323 

witness,  may  be '. 1323 

witnesses,  may  produce 866 

witnesses,  right  to  be  confronted 

with 686 

witnesses,  right  to  produce 686 

witness,  when  not  competent 1323 

witnesses,  must  eziamine  In  pres- 
ence of 865 

DEFENDANT        IN        IMPEACH- 
MENT  740-744 

DEFENDANT        ON       REMOVAL 

FROM  OFFICE 760-766 

DEFINITION,  animal 599b 

arrest 834 

arson 447 

assault 240 

bail 1268.  1269 

battery 242 

bigamy 281 

bribe 7 

buUdlng 448 

burglary 459 

commission 1351 

complaint 806 

conspiracy 182 

corruptly 7 

crime iS 

criminal  action 684 

daytime 7 

depose 7 

director 572 

duel 225 

embezzlement 503 

extortion 518 

false  Imprisonment 230 

felony 17 

incest 285 

Indictment 917 

kidnaping 207,  209 

knowingly 7 

larceny 484 

libel 248 

lottery 319 

magistrate ; 7,807 
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DEFINITION  (Cantinued). 

malice 7,188 

maliciously 7 

malicious  mischief 594 

mayhem 203 

misdemeanor 17 

month 7 

murder 187 

neglect 7 

negligence 7 

new  trial. .  / 1179 

night-time 7 

oath 119 

panel 1057 

perjury 118 

process 7 

public  moneys 426 

rape 261 

robbery 211 

riot 404 

rout 406 

search-warrant 1523 

subpoena 1826 

torment 599b 

torture •. 599b 

trademark 353 

unlawful  assembly 407 

vessel •        7 

wlllfuUy 7 

writ 7 

DEFORMITY,  extortion  by  threat 

to  expose 579 

exhibiting 400 

giving  appearance  of i400 

DEGREE  OF  CRIME,  arson 453 

burglary 460 

*  court   to   determine   on   plea    of 

guilty 1192 

jury  to  find 1167 

larceny 486 

murder 189 

reasonable  doubt  as  to 1097 

DEMURRER.    See  Pleading. 

arraignment,  to 990 

bar  to  another  prosecution,  if  al- 
lowed  1008 

conviction   on 689 

form  of 1005 

grounds  for,  enumerated 1004 

heard,  when 1006 

how  put  in 1005 

impeachment,  in 743,  744 

Judgment  on 1007 

objections  that  may  be  taken  only 
by 1012 


DEMURRER  (Continued). 

overruled,  proceedings 1011 

pleading,  as  a 1002 

put  in  how 1005 

sustained,  effect  of  not  ordering 

resubmission 1009 

sustained,   resubmission    ordered, 

proceedings 1010 

time  for 1012 

time  for  hearing : 1006 

time  to  put  in 1003 

DBODAND    abolished 677 

DEPOSE   includes  what 7 

DEPOSIT  instead  of  baU 1295-1297 

instead  of  bail,  application  of  to 

fine 1297 

Instead  of  bail,  forfeiture  of....  1307 
instead  of  ball,  refunding  on  sur- 
render of  defendant 1302 

when  forfeited,  how  di^[)oeed  of.  1306 
officer  receiving,  in  Insolvent  bank    562 
DEPOSITION.    See  Perjury, 
agent,  commission  returned,  how, 

when  delivered  to 1358 

agent  unable  to  deliver 1359 

annexing  copy  of  section  ix>  com- 
mission  1357 

application    for,    made   to   whom 

1338.  1353 

application  for,  on  affidavit 1352 

application  for,  to  contain  what. .  1337 

authentication  of 1343 

commission  defined 1351 

commission  executed,  how 1357 

dead  or  insane  witness,  of 686 

district  attorney,  examination  in 

absence  of 1340 

evidence,  reading  in 1362 

evidence,  when  may  be  read  in. ..  1345 
examination  not    to    proceed    in 

what  cases 1341 

examination   of    prosecutor    and 

witnesses  upon  information 811 

execution    of     commission,    man- 
ner of 1357 

filing 1361> 

grounds  for  taking 1336 

infirm  witness,  of 1336 

inspection,  open  for 1361 

interrogatories,  allowed    and    set- 
tled, how 1355 

mailing .'...1357 

notice  of  application  for 1353 

objections  to  reading 1345 

order    for     commission    granted, 
when 1354 
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8m« 
DEPOSITION  (Continued), 
order   for,  granted  when,  and  to 

contain  what 1338 

preliminary    examination,  at,    by 

whom,  and  how  taken 870 

preliminary   examination,    at,     in 

homicide 869 

preliminary  examination,  reading 

at 864 

prisoner  in  another  county,  of..  1346 

return  by  mail 1357 

return  of  commission  deillTered  to 

an  agent 1358,  1359 

return  of  commission,  direction  as 

to 1356 

return  open  for  inspection 1361 

search-warrant,    at    examination 

for 1526,  1527,  1541 

sick  witness,  of 1336 

state,  examination  of  witness  re- 
siding out  of,  when  may  be  had 

1349,  1350 

state,  of  witness  about  to  leave. .  1336 

stay  of  proceedings 1354 

subpoena 1342 

subscription  to 1357 

testimony  taken,  how 1343 

time  for 1335 

transmitting  to  clerk 1344 

when  may  be  taken 1335,  1336 

DEPUTY,  appointment   of,  for   re- 
ward       74 

salary  of,  retaining  part  of 74a 

DESTRUCTION  of  public  records 

113,  114 

DETAINER,  unlawful 418 

DIES,    making   or   possessing,    for 
counterfeiting 480 

DIGGING  on  land  of  another 602 

DIRECTOR.    See  Corporations. 

DISCHARGE,  defendant,  of,  to  be 

a  witness 1099-1101 

defendant,    when    Judgn^nt    re- 
versed  1262 

defendant,  when  action  dismissed  1384 
defendant,  on  habeas  corpus.  1487,  1488 

fugitive  from .  Justice 1555 

grand  Jury,  of 906 

Jury,  in  certain  cases 1113 

Jury,  for  illness  of  Juror 1139 

Jury,  when  they  cannot  agree 1140 

Jury,  by  reason  of  accident 1141 

defendant 862,871 

defendant,  because  facts   do   not 
constitute  offense 1117 


Bee 
DISCHARGE  (Continued), 
defendant,  on  verdict  of  acquittal  1164 
defendant,  after  motion  in  arrest 

of  Judgment. 1188 

DISEASE,   exposing    Infected   ani- 
mals  402,  402c 

exposing  Infected  persons 394 

removing  prisoners  because  of...  1608 
DISFRANCHISEMENT     for   fight- 
ing duel., 228 

for  falsifying  accounts  or  embez- 
zlement  424,  514 

of  legislator 86 

DISGRACE,  extortion,  by  threat  of    519 

DISGUISE,  wearing 185 

DISINTERMENT.    See  Cemetery. 
DISMISSAL     OP     ACTION,     bail, 

effect  on 1384 

bar  in  misdemeanor,  but  not    in 

felony 1387 

discharge  of  defendant 1384 

district   attorney,   on    application 

of 1385 

grounds  for 1382 

Juvenile  delinquents,  probationary 

treatment  of 1388 

motion  of  court,  on 1385 

nolle  prosequi  abolished 1386 

when  ordered 1382 

DISORDERLY  CONDUCT,  in  gen- 
eral     415 

legislature,  in  presence  of 82 

DISORDERLY  HOUSE,  keeping..     316 
DISSECTION,  animals  used  in....  599c 

removal  of  body  for 291 

DISTRICT    ATTORNEY,      absent, 

court  to  appoint  substitute 1130 

dismissal  of  action  on  application 

of 1385 

duty  of,  on  inquisition 1222 

duty  of,  when  fugitive  arrested..  1554 
grand  Jury,  functions  and  duties 

of,   respecting 925 

indictment,  disclosing  fact  of....    168 

removal  of,  proceedings  for 771 

to  file  information,  when 809 

to  open  prosecution 1093 

DISTRICT   OF   COLUMBIA,   state 

Includes 7 

DISTURBING  public  meeting. .  .403,    58 

legislature 82 

religious  meeting 302 

DISTURBING  PEACE 415 

refusal  to  disperse 416 

security  to  keep  peace 701-714 

DIVORCE,  advertising  to  procure.  159a 
DOCK,  injuring  or  destroying 607 
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DOCKAGE,  colleotlng  unlawfully.    642 

DOCUMENT,  destroying 817 

fraadulent  Issne  of 677-581 

public,  forging,  stealing,  mutilat- 
ing, etc 113,  114 

refusal  to  surrender r . .      76 

DOG    is  property 491 

larceny  of 491 

DOVES,  destruction  of  fOTbidden..  626a 

DRUGGIST,  entry  of  sales,  manner 

of  keeping 347a 

labeling  poisonous  substances...  347a. 

recording  sales '.   347a 

registry  of  sales 347a 

sale  by,  entry  in  book 347a 

sale  of  poisonous  substances d47a 

DRUGS,  administering 222 

adulterated,  sale  of 383 

adulterating 382,  883 

assault  with  caustics 244 

decayed,  sale  of 883 

Impure,  sale  of 883 

poisoning 347 

poisonous,  sale  of 347a 

rupe  by  administering 261 

DRUNKARD,  sale  of  liquor  to. 397.  397a 

DRUNKENNESS.    See  Intoxication, 
as  defense  to  crime 22 

DUCKS,  killing  forbidden 626 

DUEL,  defined 225 

disfranchised,    persons      fighting, 

are 228 

jurisdiction  of  offense  of 779,  778 

leaving  state  with  intent  to  evade 

laws  against  dueling 231 

office,  person  fighting,  disqualified 

to  hold 228 

officer's  duty  to  prevent 230 

out  of  state,  death  within 779 

posting  for  not  fighting 229 

publishing  for  not  fighting 229 

punishment  for    fighting,  sending 

or  accepting  challenge 227 

punishment,  when  death  ensues. .    226 
witness*  privilege 232 

DUPLICATE  receipt  or  voucher  to 

be  designated 580 

DURESS.    See  Extortion, 
as  affecting  criminal  liability....      26 
elections 59 

DYNAMITE.     See  Explosive. 

EARTH,  carrying  away 602 

EDITOR,  libel 253 

EIGHT-HOUR   LAW «o3f ,  G51 


8m. 
E.rBCTMENT,  return  to  take  pos- 
session after  removal 419 

ELECTION,  •  abetting     fraudulent 

voting 47 

abduction '•..•      59 

accessaries  to  violation  of  laws  of     52 
aiding     and     abetting      offenses 

against  election  laws 52 

arrest  for  crime  against  election, 

assisting  to  evade 54b 

association,    bribery   of    delegate 

from 54b,  55a 

ballot-box,  officer  aiding  in  wrong- 
fully placing  or  removing  ballots    67a 

ballots,  adding  to 48 

baUots,  carrying  aw«y  or  destroy- 
ing       45 

ballots,  changing  by  election  of- 
ficers     48 

ballots,  fraudulent  Introduction  of 

45.  48 

ballot,  fraudulently  examining  by 

officer 49 

ballots,  interfering  with 45 

ballots,  mixing 48 

ballots,   officer  elding   in   chang- 
ing, destroying,  removing,  etc.    57a 
ballot,  unfolding   or   marking  by 

Inspectors 49 

betting  on 60 

boarding  voter 54b 

board,  person  on,  not  conversant 

with  English 49a 

board,  refusal  to  act  on 49a 

board,  refusal  to  be  sworn  by,  or 

answer  questions  of 43 

board,  refusal  to  obey  summons 

of 44 

bribery 54a 

bribery 54b 

bribery  of  members  of  legislative 

caucuses,  etc 57 

bribery,  repayment  of  money  ex- 
pended in 54b 

bribery,  electors 53 

caucuses,  bribery  of  members. ...      57 
candidate    for    legislative    body, 
soliciting     or     demanding     his 

vote  for  a  measure. 55e 

candidate,  inducing  to  withdraw. .    64b 
candidate,  payment,  etc.,  in  consid- 
eration of  being  selected  as 54b 

circulars  intended  to  Injure  candi- 
date  62a,  esb 

club,  bribery  of  delegate  from...    54b 


Index. 


583 


See. 
ELECTION  (ContinTied). 
communicating  unlawful  offer  to 

voter 66 

convention,  bribing  members 57 

contracting  for  anything  of  value 

for  voting  or  not  voting 64a 

contiibuting  anything  of  value  for 

voting  or  not  voting 64b 

convention,   bribery   of   delegates 

54a,  54b 

corporation  Influencing  employees 

In  voting 59 

corrupting  electors 53 

deceiving  electors 63 

defrauding  electors 53 

delegates   to   convention,    reward 

to 64a 

duress  of  voter 69 

employer  influencing  employees  In 

voting 59 

employer  shall  not  inclose  wages 

In  "pay  envelopes*' 59 

employment    as    consideration  to 

vote  or  not  vote 54a,  54b 

false  registration 42 

forging  or  altering  returns 60 

furnishing  entertainment  for 54 

furnishing  money  for 54 

furnishing  property   for 54 

gift  to  voter 54b 

indictment,       election       between 

counts  or  offenses  in 954 

Inspectors,  unfolding  or    marking 

tickets 49 

Intimidating  electors 53,  69 

Intoxicants,    furnishing    on    elec- 
tion day 63b 

legislature,   bribery  of   candidate 
for,    by    candidate    for   United 

States  senate 63a 

legislature,    bribery    of    members 
by  candidate  for  United  States 

senate 63,  63a 

legislature,  evidence  of  bribery  of 
members     by     candidate     for 

United  States  senate 63a 

letters   Intended  to   injure  candi- 
date  62a,  62b 

loan  to  voter  for  voting  or  not. . .    54b 

lodging  voter 54b 

liquors,  furnishing  on  election  day    63b 

marking  ballot  by  oflScer 49 

offer  to  voter,  communicating...      56 
office,  offering  to  procure  for  elec- 
tors       55 

office,  offer  of,  to  voter 54a,  54b 


ELECTION  (Continued), 
officers,     bribing,    deceiving,    de- 
frauding electors   55 

officer,/  fraudulent  acts  of 41 

officers,  interfering  with 45 

officer,  neglect  or  refusal  to  act. .  41 
officer  not  conversant  with  English  49a 
officer,  person   acting   as  without 

appointment 40 

officers,  violation  of  election  laws 

by  persons  not 61 

pamphlets  intended  to  Injure  can- 
didate   62a,  62b 

"pay   envelopes,"    employer   shall 

not  inclose  wages  in 59 

personating  voter 46 

poll  list,  carrying  away  or  destroy- 
ing   45,  48 

poll  list,  officer  aiding  in  changing 

or  destroying 57a 

poster  intended  to  injure  candi- 
date   620,  62b 

primary,  bribing  members  57 

primary,  code  sections  applicable  to  64^ 
promising    or    contributing    any- 
thing of  value  for  voting  or  not 

voting 54b 

public  meeting,  preventing 68 

receiving  or  contracting  for  any- 
thing of  value  for  voting  or  not 

voting 64a 

refraining  to  vote,  agreement  for 

54a,  54b 

refraining  to  vote  through  Intimi- 
dation        59 

refusal  of  officer  to  act 49a 

refusal  to  be  sworn  by  or  to  an- 
swer board 43 

refusal  to  obey  summons 44 

registered,   procuring   disqualified 

persons  to  be 42a 

registration,  fraudulent 4Z 

returns,  altering 51 

returns,  altering    by  election  offi- 
cers        48 

returns,  forging  or  altering 50 

senator,  advancing  money  by  can- 
didate for  United  States  senate 

63,  63a 

society,  bribery  of  delegate  from.  54b 
tickets,  circulating  such  as  do  not 

conform  to  law 62 

tickets,  violation  of  election  laws 

as  to '62 

violation  of  election  laws  by  per- 
sons not  officers 61 
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ELECTION  (Continued), 
vote,    attempt   to,   without   being 

qualified 46 

votes,   adding   to  or   subtracting 

from 51 

voters,  interfering  with 45 

voting,  fraudulent 45 

voting  more  than  once 45 

voting,  procuring  illegal   47  * 

witness  in  election  case,  incrimi- 
nating testimony    64 

witness  in  election  case,  no  prose- 
cution against 64 

ELECTOR.    See  Elections. 
ELECTRICITY,  larceny  of.  ...498,  4d9a 
ELECTRIC    LINES,    malicious    in- 
jury to 593 

(Includes   Light,  Power,   etc.) 
ELECTRIC     METER,     interfering 

with 498,  499a 

EMBANKMENTS,   injuring  or   de- 
stroying       607 

EMBEZZLEMENT,  acts  amounting 

to 424 

agent,  by 508 

allegations  of,  sustained  when...  1131 

association,  by  officer  of 504 

attorney,  by 506 

bailee,  by« 507 

banker,  by   506 

broker,  by 506 

carrier  commits,  when 505 

claim  of  title  a  defense 511 

clerk,  by 508 

co-owner,  by 515 

county  treasurer,  delivery  of  un- 
claimed property  to 1411 

custody  of  the  property  by  peace 

officer 1407 

defined 503 

delivery  of  the  property  to  owner 

.     1408-1410 

distinct  act  of  taking 509 

evidence  of  debt  undelivered,  sub- 
ject of 510 

evidence  to  prove 1131 

executor,  by 506 

indictment  or  information  for 967 

jurisdiction  when  committed    out 

of  state,  goods  brought  in *  789 

limitation  of  action 799 

lodger,  by 507 

officer,  etc.,  guilty  of,  when 5(^4 

out  of  state    497 

out  of  state,  property  brought  in.      27 
partner,  by 515 


EMBEZZLEMENT  (Continued), 
property  and   money  taken   from 
prisoner,    and    receipt   therefor 

1412,  1413 

punishment  of 514 

restoration  a  ground    for   mitiga- 
tion      512 

restore,  intent  to,  no  defense 512 

search-warrant ' 1524 

servant,  by 508 

society,  by  officer  of 504 

taking,  distinct  act  of 509 

tenant,  by 507 

title,  claim  of,  a  defense 511 

trustee,  by  506 

various  persons,  by 506-508 

what  amounts  to 504 

written  instrument  not  delivered, 

of .- 510 

EMBRACERY,  punishment  of 92,  95 

EMPLOYEE    coercing  not  to  join 

labor  organization 679 

eight  hours,  working  over 653f 

paying  in  saloon   680 

six  days,  working  over 653e 

wages    from  public  works,  keep- 
ing part  of 653g 

tax  collector,  giving  name  to....    434 
EMPLOYER  influencing  employees 

in  voting 59 

ENCEINTE,  proceedings  when  cop- 

vict  is  1225.  1226 

ENGINE,  mismanagement  of  .349, 348, 368 
ENGINEER    omitting    to    ring    at 

crossing 390 

intoxication  of 391 

violation  of  duty  by 393 

ENGLISH,  person  on  electlod  board 

not  conversant  with 49a 

ENTICING  away  for   extortion   or 

robbery 209 

ERROR,  immaterial 1404 

in  indictment 960 

ESCAPE,  assisting 109 

attempt  to,  from  state  prison. . . .  106 
breaking  doors,  etc.,  to  retaJte. .. .  855 
carrying  into  prison  things  to  aid 

in no 

costs  of  trial  for Ill 

disguise ' 185 

going  at  large  is 1600 

homicide  in  retaking 196 

Insurrection 411 

Jurisdiction 787 

officers  suffering 108 

prison  other  than  state,  from....     107 
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Sec 
ESCAPE  (Continued). 

refusal  to  aid  in  retaking 150 

rescue 101 

retaking 854 

state  prison,  from  105 

ETHER.    See  Drugs;  Narcotips. 

EVIDENCE.    See  Deposition;  Wit- 
ness. 

abortion,  of  1108 

accomplice,  corroboration  0(f  . . . .  1111 

acquit;  advising  jury  to 1118 

bigamy,  of  1106 

bill  of  exceptions  to  contain  what  1175 
burden  of  proof  shifting  in  homi- 
cide   1105 

concealing 135 

challenge  of  juror,  on  trial  of 1082 

common  repute   of   house   of   ill- 
fame  315 

conspiracy,  to  prove   1104 

coroner's  importer,  transcript    of, 

prima  facie 1520 

corroboration  of  accomplice 1111 

corroboration  of  principal 1112 

counterfeiting,  of 1107 

depositions,  reading  in   1302 

See  Depositions. 

destroying 135 

embezzlement,  of 1131 

extradition  proceedings,  in 1550 

false,  offering 132 

false,  preparing  134 

false  pretenses,  of   1110 

forgery,  of  1107 

grand  jury,  before 919-923 

larceny,  of 1131 

lottery  ticket,  respecting 1109 

order  of  introducing 1093 

perjury,  to  prove 1103a 

plea  of  not  guilty,  under 1020 

presumption  of  innocence 1096 

principal,  corroboration  of 1112 

rules  of,  same  as  in  civil  cases. . .  1102 

seduction,  of 1108 

state's 1099-1101 

treason,  of 1103 

EVIDENCE    OF    DEBT,   personal 

property  includes     7 

penalty  for  officers  purchasing...  71 

purchase  of,  by  attorney 161 

subject  of    embezzlement  510 

EXAMINATION      OP      CHANGE. 
See  Preliminary  Examination. 

EXAMINERS,      STATE      BOARD 

OF,  member,  violating  laws...    441 


8«c. 
EXCEPTION,  arrest  of   judgment, 

to  granting  or  not 1172 

bill  of,  to  contain  what 1175 

challenges,  as  to  1170 

challenge  of  juror,  to 1077,  1078 

challenge  to  panel,  to 1061.  1062 

changing  bill  of 1171 

demurrer,  to  allowing  or  not 1172 

deposition,  to  1345 

evidence,  bill  to  contain  what...  1175 

filing  bill  of 1171 

grounds  for 11"0 

Indictment,  to  order  setting  aside 

or  not 1172 

instruction,  to 1170 

Instructions,  written 1176 

may  be  taken  in  what  cases 1170 

new  trial,  to  allowing  or  not 1172 

notice  of  presentation  for  settle- 
ment   1171 

not  taken  at  trial,  but  which  may 

be  taken  by  both  parties 1172 

not  taken  at  trial,  but  which  may 

be  taken  by  defendant 1173 

order  after  judgment,  to  making  or 

not 1172 

postponement,  to  refusal  of 1173 

Uuestion  of  law,  to  decision  on. . .  1170 
settlement   of   bill   after   judge's 

term  of  office  expires 1174 

settlement  of  bill,  proceedings  on 

1171,  1174 

settlement,  time  for 1171 

settlement,  designating  time  for. .  1171 

signing  bill  of 1171 

striking   matters   out   of   bill   by 

judge 1175 

supreme  court,  application  to,  to 

prove  bill  1174 

testimony,  to 1170 

time  for  presenting  for  settlement  1171 
time  for  settlement,  extending. . .  1174 

transcript  to  contain  bill  of 1246 

venue,  to  refusal  to  grant  change 

of 1173 

EX-CONVICT   coming   on   grounds 

of  reformatory 171b 

EXECUTION,    affirmed    judgment, 

of 1203 

appeal  from  proceedings  when 
judgment  of  death  not  executed  1227 

authority  for,  of  judgment  other 
than  of  death  1213 

death,  judgment  of  not  been  exe- 
cuted, proceedings  when  ••••.•  1227 
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EXECUTION  (Contlnned). 
death.  Judgment  of,  transmission 

of  papers  to  governor 1218 

death,  warrant  of,  execution  upon 

judgment  for 1217 

delivery  of   defendant  to  warden 

of  prison 1216 

Une  and  Imprisonment,  by  whom 

and  how  executed 1215 

fine,  executed  as  in  civil  case. . . .  1214 
governor  may  require  opinion  of 
justices  as  to  judgment  of  death  1219 

hanging 1228 

hanging,  where  to  take  place. . . .  1229 
hanging,  who  to  be  present  at. . . .  1229 
insane  defendant,  delivery  to  asy- 
lum ..*. 1224 

Insane  defendant,  of,  on  recovery 

of  reason   1224 

insanity    of    defendant,    proceed- 
ings to  determine 1221-1224 

justice's    judgment    of    imprison- 
ment, of 1455 

ja8tlce*s    judgment    of    imprison- 
ment until  fine  paid,  of 1456 

levy  without  process  146 

pregnancy  of  female,  proceedings 

to  determine 1225,  1226 

prison,  delivery  of    defendant   to 

warden : .  1216 

procuring  by  perjury  128 

return  upon  death-warrant 1230 

suspension  of,  where  judgment  of 

death 1220 

transmission  of  statement  and  tes- 
timony to  governor,  in   case  of 

death  sentence 1218 

EXECUTOR,  embezzlement  by  . . .    506 
EXEMPTION,  false  certificate  of . .     649 

EXHIBITION,  deformity  of  person, 

of 400 

EXPERT    EVIDENCE,    See    Wit- 
nesses, 
forgery,  at  trial   of 1107 

EXPLOSION,  death  from   368 

steam-boilers,  mismanagement  of 
348,  349 

EXPLOSIVE,  bringing  to  or  in  vi- 
cinity of  prisons,  etc 171a,  180a 

fishing,  using  in 635 

keeping  unlawfully 375 

malicious  use  of 601 

possession  of,  knowingly  keeping.  601c 
presnmptlon  from  possession  of. .  601b 

i-ailroad  track,  putting  on 214,  218 

reckless  use  of,  at  public  places . .  601a 


EXPLOSIVE  (Continued). 

recording  sale  of  375a 

transporting  through  cities,  etc. .  601d 

EXTORTION  defined 518 

judicial  ofiicer,  by 94 

kidnaping  ' 209 

letter,  sending  complete  when. . .    660 

letters,  threatening  523,  650 

officer,  by 70 

punishment  of 520,  521 

punishment  of,   when   committed 

under  official  color 521 

railroad  officers,  overcharges  by. .    525 
signature  procured  by  threats. . . .    522 

threatening  letters,  sending 52S 

threats  constituting 519 

threats,  verbal 524 

what  threats  may  constitute 519 

EXTRADITION,    arrest  and   com- 
mitment, proceedings  for 1550 

ball,  admission  to 1552-1556 

committed,  fugitive  to  be,  when. .  1551 
discharge  of  fugitive,  when.  .1555,  1556 

district  attorney,  duty  of 1554 

evidence 1550 

fee  or  reward,  none 1558 

fee,  receiving,  for  arresting  fugi- 
tive      144 

fugitives  from  another  state  to  be 
delivered  up,  when 1548 

fugitives  from  this  state 1557 

notice  of  arrest  to  authorities   of 

other  state 1554 

notice  of  arrest   to  district  attor- 
ney   1553 

return  of  proceedings  to  superior 

court 1557 

reward  or  fee,  none 1558 

superior  court,  return  of  proceed- 
ings to 1556 

warrant,  magistrate  to  issue 1549 

FACTOR,  false  statement  by 536 

FALSE  ARREST 146 

FALSE  CERTIFICATE  by  officer.  167 

FALSE  IMPRISONMENT  defined.  236 

punishment  of 237 

FALSE  PERSONATION,  acknowl- 
edgments     , 529 

ball 529 

badge  of  society,  wearing 538b 

instances  of 529 

marriage  under 52S 

money,  obtaining  under  false  pre^ 

tenses 532 
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Seo. 
FALSE  PERSONATION  (Continued), 
moneys  receiving  under  false  char* 

acter 530 

property,    receiving    under    false    • 

character 530 

surety 529 

FALSE    PRETENSE.     See    False- 
Personation. 

as  to  birth  of  child 156 

conspiracy  to  obtain  property  un- 
der       182 

evidence  of 1110 

money,  obtaining  under 532 

FALSE  WEIGHTS,  MEASURES,  in 

general 552-555 

FALSE  WHISKERS,  wearing  ....     185 

FALSIFYING  accounts  by  officer. .     424 

evidence 132-138 

records  and  documents 113-llT 

FARE.    See  Railroads. 

FkST  DRIVING 396 

FEDERAL  PRISONER,  committing 

in  county  jail 1601.  1602 

FEES.    See  Officers, 
appraiser  accepting   fees   not   al- 
lowed   653a 

excessive   70 

jurors'   1143 

FELONY,  assault  to  commit 221 

conspiracy  to  commit,  overt  act.      184 

crime,  is  a 16 

defined 17 

punishment,  in  general 12 

punishment,  limits  on 13 

punishment,  when  not   otherwise 
provided 18 

FEMININE  included  in  masculine.        7 

FENCE,  burning 600 

destroying 602 

FENDER,    operating    car    without 

suitable 369a 

FERRY,  maintaining  unlawfully  . .     386 

neglecting  to  pay  toll 389 

violating  condition  of  undertaking 
to  keep   387 

FICTITIOUS  name,  indictment  by 

953,  989 

FIGHT,    animals,    of,    ofCenses   re- 
specting   597b,  507d 

FINE,  ball 1273 

corporation,  of,  collection  1397 

cruelty  to  children,  for 273c 

deposit  instead  of   ball  to  be  ap- 
plied to  1297 

•    disposed  of  how 1457,  1570 

disposed  of  how,  from  game  law.  OSlb 


FINE  (Continued), 
execution      of      judgment      for 

1214,  1215,  1456 

Imprisonment  and 1205 

imprisonment,  fine  may  be  added 

to 672 

imprisonment  till  paid 1205,  1456 

Justice's  court,  in 1447,  1457 

lien,  judgment  for,  constitutes. . .  1206 
officer's  failure  to  pay  over 427 

FIRE,  burning   bridges,  grain,  ^tc, 

maliciously 600 

camp,  leaving  burning 384b 

Insured  property,  burning 548 

larceny  of  goods  saved  from 500 

malicious.  In  general  BOO 

obstructing  attempt  to  extinguish    385 
prisoners  removed  in  case  of....  1607 

railroad  bridges,  etc 214 

starting  in  hay,  grain,  etc 884a 

wood,  setting  on  fire 384 

FIREARMS   selling  to  Indians 398 

See  Ammunition;  Arms. 

FIRE  DEPARTMENT,  false  certifl- 

oates  of  officers 649 

FISH.    See  Game  Law. 
eifect  of  code  on  statutes  respect- 
ing        23 

injuring,  etc 602 

FISHWAY,  injuring 637a 

penalty  for  not  keeping 637 

FIXTURE,  larceny  of 495 

FLAG,  desecrating 653d 

FLUME,  imallclous  injury  to 592 

malicious  injury  to 607 

FOOD.    See  Adulteration. 

adulterated,  sale  of .'    383 

tainted,  sale  of 383 

FORCIBLE     ENTRY     AND     DE- 
TAINER       418 

FOREIGN   acquittal  or  conviction.     656 
conviction,  subsequent  offense  . . .    668 

convicts,  importing 173 

law,  acts  punishable  under 655 

FOREMAN  OF  GRAND  JURY,  ap- 
pointment of 902 

indictment  presented  by 944 

may  administer  oath  to  witnesses    91S 

oath  of 903 

presentment  must  be  signed  by. .     931 

FORFEITURE  abolished 677 

ball,  of   1305-1307,  1570 

conviction  not  to  work 677 

disposed  of.  how 1457,  1570 

officer's  failure  to  pay  over 427 

FORFEITURE  OF  OFFICE,  acting 

without  qualifying  for 65 
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See 
CUSTODY.  Involuntary  servitude. .     181 
See  Involuntary  Servitude, 
indlctmeut  against  defendant,  not 

In 945 

retaking  goods  from  officer 102 

DAIRY  PRODUCTS,  butter,  sale 
of  manufactured,  without  show- 
ing character 383 

fraud  In  sale  of 381a 

DAM,  injuring  or  destroying 607 

owner  of,  to  construct  flshways. .    637 

DAMAGES.    See  MallciouB  Mischief, 
habeas  corpus,  growing  out  of . . . .  1505 

DAYTIME  defined 7 

DEAD  ANIMAL,  putting  In  stream, 

highway,  etc 374 

DEAD  BODY.    See  Cemetery. 

DEADLY  WEAPON,  exhibiting  In 

rude,  etc.,  manner 417 

possession  of,  with  Intent  to   as- 
sault   467 

search  of  defendant  for 1542 

taking  from  arrested  person. .   . .  846 

using  unlawfully 417 

DEATH,  collision,  from 369 

duty    of    governor    on    receiving 

copy  of  Judgment  of 1219 

duty  of  judge  on  passing. sentence 

of 1219 

explosion,  from 368 

judgment  of,  suspended,  when. . . .  1243 

mischievous  animal,  from 899 

murder,  within  what  time  to  be. .     194 
warrant  of  execution  on  Judgment 

of 1217 

when  convict  enceinte 1225,  1226 

when  convict  Insane...*..    ..1221,  1224 
See  Civil  Death. 
DEATH    SENTENCE.       See  Judg- 
ment. 
DEATH-WARRANT,    on  judgment 

of  death 1217 

return  upon,  after  execution 1230 

DEBT,  Illegally  contracted,  not  In- 
valid      567 

evidence  of,  subject  of  embezzle- 
ment     510 

DEBTOR    fraudulently    concealing 

property 154 

fraudulently  disposing  of  property    155 

DECEIT,  attorney,  by 160 

See  Fraud. 
DECEIVING  witness ; 133 


DECISION  of  referee,  etc.,  attempt 

to  Influence 95 

promise  of  referee  to  give  certain      95 
DEED.    See  Conveyance. 

forgery  of 470 

DEER,  destrucUon  prohibited 626 

DEFECTS,  Indictments,  In 960 

pleadings  and   other  proceedings, 

in f 1404 

writ  of  habeas  corpus.  In 1495 

DEFENDANT,    acquittal,    detained 

or  discharged  after 1165 

admission  to  balL    See  Bail. 

answer,  must  be  allowed  time  to.    990 

appeal,  In  what  cases  may 1237 

appearance  at  verdict 1148 

arraignment  of,  for  judgment. .  . .  1200 
arraignment  of,  if  in  custody....    978 

See  Arraignment 
arrest  by  whom,  when  on  bail. . .  1301 

arrest  of 1190 

arrested,  must    be    taken    before 

magistrate,  when 825 

arrested,  taken  before  what  mag- 

Isti-ate 821-823 

bail.      See  Ball. 

challenge,  must    be    Informed  of 

his  right  to 1066 

challenging,    when    several    must 

unite  in 1066 

commission,  right  of,  to  examina- 
tion of  witnesses  on 1349,  1350 

commitment      for      examination, 

form  of 863 

commitment  of,  how  made  and  to 

whom  delivered 876 

committed  for  examination,  when 

to  be 862 

committed,  when  to  be 872 

corporation  as 1390-1397 

counsel,  entitled  to. 686 

counsel,  must  be  allowed  time  to 

procure 859 

defense,  may  show  oil  facts  tend- 
ing to 1020 

depositions  must  be  re«id  to 864 

discharged   for  want  of   prosecu- 
tion  • 1383 

discharged  If  action  dismissed 1384 

discharged  in  certain  cases 1117 

discharged    on  reversal    of  Judg- 
ment.. 1262 

discharged  or  not,  on  verdict  of 

acquittal 11^ 

discharged,  when  and  how 871 
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Sao. 
DEFENDANT  (Continued), 
discharging  to  be  witness.  ..1099,  1100 

examination  of,  when  to  proceed. .    860 
grand  jury  not  bound  to  hear  evi- 
dence for 920 

held  or  discharged 1188 

how    brought    before    court    for 

judgment 1194,  1195 

impeachment,  in 740-744 

indictment  found    and   he  not  in 

(Custody 945 

insanity,  proceedings  after  acquit- 
tal on  ground  of 1167 

Is  who 685 

Judgment    not    pronounced,    may 

show  cause  why 1201 

money,  etc.,  taken  from,  disposal 

of 1412 

must  be  informed  of  charge  and 

his  rights 858 

name,  not  indicted  by  true 989 

name  of,  in  Indictment 953 

office,  In  removal  from 760-766 

party  prosecuted,  known  as 685 

plea  to  be  stated 1093 

plead,  refusing  to 1024 

pleading  on  part  of 1002 

presence  of,  at  arraignment 977 

presence  of,  at  judgment. .  .1193,  1193n 

presence  of,  at  trial 1043 

presence  of,  in  justice's  court. . . .  1434 
presence  of,  not  necessary  on  ap- 
peal  1255 

presence  of,  on  appeal 1255 

presence  of,  on  rendering  verdict.  1148 

presence  of,  on  trial 1043 

present  personally  at  trial 1434 

presumption  of  innocence 1096 

property,  etc.,  taken  from 1412 

reasonable  doubt  as  to  degree  of 

guUt 1097 

reasonable  doubt  as  to  guilt  of . . .  1096 
remanded  after  rerdict  against. .  1166 

rights  of 686 

right    of,  to  conditional  examina- 
tion of  witnesses 1336,  1337 

•search  of 1542 

searched    in    presence    of  magis- 
trate  1542 

separate    trial    of,    when    jointly 

charged 1098 

stated  evidence 1099-1101 

^surrender  of,  by  bail 1300-1302 

to    be    present    when    adjudged 
guilty  of  felony 1193 


Sea 
DEFENDANT  (CJontlnued). 
trial,    two    days    to    prepare  for 

;..1048,  1049 

unnecessary    restraint    of,  before  • 

conviction 688 

verdict  as  to  some,  another  trial 

as  to  others 1160 

warrant  of  arrest  for,  when  issued    813 
witness  against  himself  not  to  be.     688 

witness,  as 688,1323 

witness,  may  be I 1323 

witnesses,  may  produce 866 

witnesses,  right  to  be  confronted 

with 686 

witnesses,  right  to  produce 686 

witness,  when  not  competent 1323 

witnesses,  must  examine  in  pres- 
ence of 865 

DEFENDANT       IN       IMPEACH- 
MENT  740-744 

DEFENDANT        ON       REMOVAL 

FKOM  OFFICE 760-766 

DEFINITION,  animal 599b 

arrest 834 

arson 447 

assault 240 

bail 1268,  1269 

battery 242 

bigamy 281 

bribe 7 

buUding 448 

burglary 459 

commission 1351 

complaint 806 

conspiracy 182 

corruptly 7 

crime iS 

criminal  action 684 

daytime 7 

depose 7 

director 572 

duel 225 

embezzlement 503 

extortion 518 

false  imprisonment 230 

felony 17 

incest 285 

indictment 917 

kidnaping 207,  209 

knowingly 7 

larceny 484 

libel 248 

lottery 319 

magistrate ; 7,807 
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860. 

DEFINITION  (C5antlmied). 

malice 7,  188 

maliciously 7 

malicious  mischieff 594 

mayhem 203 

misdemeanor 17 

montli 7 

murder 187 

neglect 7 

negligence •        7 

new  trial. .  / 1179 

night-time 7 

oath 119 

panel 1067 

perjury 118 

process 7 

public  moneys 426 

rape 261 

robbery 211 

riot 404 

rout 406 

search-warrant 1523 

subpoena 1326 

torment 599b 

torture *. 599b 

trademark 353 

unlawful  assembly 407 

vessel 7 

wlUfuUy 7 

writ 7 

DEFORMITY,  extortion  by  threat 

to  expose 579 

exhibiting 400 

giving  appearance  of 400 

DEGREE  OF  CRIME,  arson 453 

burglary 460 

«  court   to    determine   on   plea    of 

guilty 1192 

jury  to  find 1157 

larceny 486 

murder 189 

reasonable  doubt  as  to 1097 

DEMURRER.    See  Pleading. 

arraignment,  to 990 

bar  to  another  prosecution.  If  al- 
lowed   1008 

conviction   on 689 

form  of 1006 

grounds  for,  enumerated 1004 

heard,  when 1006 

how  put  in 1005 

impeachment,  in 743,  744 

judgment  on 1007 

objections  that  may  be  taken  only 
by 1012 


DEMURRER  (Continued). 

overruled,  proceedings 1011 

pleading,  as  a 1002 

put  in  how 1005 

sustained,  effect  of   not  ordering 

resubmission 1009 

sustained,   resubmission    ordered, 

proceedings 1010 

time  for 1012 

time  for  hearing : 1006 

time  to  put  in 1003 

DBODAND   abolished 677 

DEPOSE   includes  what 7 

DEPOSIT  instead  of  baU 1295-1297 

Instead  oif  bail,  application  of  to 
fine 1297 

instead  of  bail,  forfeiture  of....  1307 
instead  of  ball,  refunding  on  sur- 
render of  defendant 1302 

when  forfeited,  how  disposed  of.  1306 
officer  receiving,  in  insolvent  bank    662 
DEPOSITION.    See  Perjury, 
agent,  commission  returned,  how, 

when  delivered  to 1358 

agent  unable  to  deliver 1359 

annexing  copy  of  section  to  com- 
mission   1357 

application    for,    made  to   whom 

1338,  1353 

application  for,  on  affidavit 1352 

application  for,  to  contain  wbiat. .  1337 

authentication  of 1343 

commission  defined 1351 

commission  executed,  how 1357 

dead  or  insane  witness,  of 686 

district  attorney,  examination  in 

absence  of 1'640 

evidence,  reading  in 1362 

evidence,  when  may  be  read  in. ..  1345 
examination  not    to    proceed    in 

what  cases 1341 

examination    of    prosecutor    and 

witnesses  upon  information 811 

execution    of     commission,    man- 
ner of 1357 

filing 1360 

grounds  for  taking 1336 

infirm  witness,  of 1336 

inspection,  open  for 1361 

Interrogatories,  allowed   and    set- 
tled, how 1355 

mailing .\..1357 

notice  of  application  for 1353 

objections  to  reading 1346 

order     for     commission    granted, 
when 1354 
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DEPOSITION  (Continued), 
order   for,  granted  when,  and   to 

contain  what 1338 

preliminary    examination,  at,    by 

whom,  and  how  taken 870 

preliminary   examination,    at,    in 

homicide 869 

preliminary  examination,  reading 

at 864 

prisoner  in  another  county,  of. .  1346 

return  by  mail 1357 

return  of  commission  delivered  tx> 

an  agent 1358,  1359 

return  of  commission,  direction  as 

to 1356 

return  open  for  .inspection 1361 

search-warrant,    at    examination 

for 1626,  1527,  1541 

sick  wltnefis,  of 1336 

state,  examination  of  witness  re- 
siding out  of,  when  may  be  had 

1349,  1350 

state,  of  witness  about  to  leave. .  1336 

stay  of  proceedings 1354 

subpoena 1342 

subscription  to 1367 

testimony  taken,  how 1343 

time  for 1335 

transmitting  to  clerk 1344 

when  may  be  taken 1335,  1336 

DEPUTY,  appointment   of,  for  re- 
ward       74 

salary  of,  retaining  part  of 74a 

DESTRUCTION   of   public  records 

113,  114 

DETAINER,  unlawful 418 

DIES,    making   or   possessing,    for 
counterfeiting 480 

DIGGING  on  land  of  another 602 

DIRECTOR.    See  Corporations. 

DISCHARGE,  defendant,  of,  to  be 

a  witness 1099-1101 

defendant,    when    Judgment    re- 
versed  1262 

defendant,  when  action  dismissed  1384 
defendant,  on  habeas  corpus.  1487,  1488 

fugitive  from .  justice 1555 

grand  Jury,  of 906 

Jury,  in  certain  cases 1113 

Jury,  for  illness  of  Juror 1139 

Jury,  when  they  cannot  agree. .. .  1140 

Jury,  by  reason  of  accident 1141 

defendant 862,  871 

defendant,  because   facts   do   not 
constitute  offense 1117 


Bee 
DISCHARGE  (Continued), 
defendant,  on  verdict  of  acquittal  1164 
defendant,  after  motion  in  arrest 

of  Judgment. 1188 

DISEASE,   exposing    infected   ani- 
mals  402,  402c 

exposing  infected  persons 394 

removing  prisoners  because  of...  1608 
DISFRANCHISEMENT     for   fight- 
ing duel., 228 

for  falsifying  accounts  or  embez- 
zlement  424,  514 

of  legislator 86 

DISGRACE,  extortion,  by  threat  of    519 

DISGUISE,  wearing 185 

DISINTERMENT.    See  Cemetery. 
DISMISSAL     OP     ACTION,     bail, 

effect  on 1384 

bar  in  misdemeanor,  but  not    in 

felony 1387 

discharge  of  defendant 1384 

di&trict   attorney,   on   application 

of 1385 

grounds  for 1382 

Juvenile  delinquents,  probationary 

treatment  of 1388 

motion  ot  court,  on 1385 

nolle  prosequi  abolished 1386 

when  ordered 1382 

DISORDERLY  CONDUCT,  In  gen- 
eral      415 

legislature,  in  presence  of 82 

DISORDERLY  HOUSE,  keeping..     316 

DISSECTION,  animals  used  in 599c 

removal  of  body  for 291 

DISTRICT    ATTORNEY,      absent, 

court  to  appoint  substitute 1130 

dismissal  of  action  on  application 

of 1385 

duty  of,  on  inquisition 1222 

duty  of,  when  fugitive  arrested. .  1554 
grand  Jury,  functions  and  duties 

of,   respecting 925 

indictment,  disclosing  fact  of....    168 

removal  of,  proceedings  for 771 

to  file  information,  when 809 

to  open  prosecution 1093 

DISTRICT   OF   COLUMBIA,   state 

includes 7 

DISTURBING  public  meeting. .  .403,    58 

legislature 82 

religious  meeting 302 

DISTURBING  PEACE 415 

refusal  to  disperse 416 

security  to  keep  peace 701-714 

DIVORCE,  advertising  to  procure.  159a 
DOCK,  injuring  or  destroying 607 
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DOCKAGE,  collecting  unlawfully.    642 

DOCUMENT,  destroying 617 

fraudulent  issue  of 577-^1 

public,  forging,  stealing,  mutilat- 
ing,  etc 113.  114 

refusal  to  surrender 76 

DOG    is  property 491 

larceny  of 491 

DOVES,  destruction  of  forbidden..  626a 

DRUGGIST,  entry  of  sales,  manner 

of  keeping 347a 

labeling  poisonous  substances...  347a. 

recording  sales '.   347a 

registry  of  sales 347a 

sale  by,  entry  in  book 347a 

sale  of  poisonous  substances 347a 

DRUGS,  administering 222 

adulterated,  sale  of 383 

adulterating 382,  383 

assault  with  caustics 244 

decayed,  sale  of 383 

Impure,  sale  of 383 

poisoning 347 

poisonous,  sale  of 347a 

rape  by  administering 261 

DRUNKARD,  sale  of  Uquor  to. 397,  397a 

DRUNKENNESS.    See  Intoxication, 
as  defense  to  crime 22 

DUCKS,  killing  forbidden 626 

DUEL,  defined 225 

disfranchised,     persons     fighting, 

are 228 

jurisdiction  of  offense  of 779,  778 

leaving  state  with  intent  to  evade 

laws  against  duelling 231 

office,  person  fighting,  disqualified 

to  hold 228 

officer's  duty  to  prevent 230 

out  of  state,  death  within 779 

posting  for  not  fighting 229 

publishing  for  not  flighting 229 

punishment  for    fighting,  sending 

or  accepting  challenge 227 

punishment,  when  death  ensues. .    226 
witness*  privilege 232 

DUPLICATE  receipt  or  voucher  to 

be  designated 580 

DURESS.    See  Extortion, 
as  affecting  criminal  liability....      26 
elections 59 

DYNAMITE.     See  Explosive. 

EARTH,  carrying  away 602 

EDITOR,  libel 253 

EIGHT-HOUR   LAW Go3f ,  051 


E.TBCTMENT,  return  to  take  pos- 
session after  removal 419 

ELECTION,  ■  abetting     fraudulent 

voting . 47 

abduction ' o® 

accessaries  to  violation  of  laws  of     52 
aiding     and     abetting      offenses 

against  election  laws 52 

arrest  for  crime  against  election, 

assisting  to  eviade 54b 

association,    bribery   of    del^ate 

from 54b,  55a 

ballot-box,  officer  aiding  in  wrong- 
fully placing  or  removing  ballots    57a 

ballots,  adding  to 48 

ballots,  carrying  awsy  or  destroy- 
ing       46 

ballots,  changing  by  election  of- 
ficers     48 

ballots,  fraudulent  introduction  of 

45,48 

ballot,  fraudulentiy  examining  by 

officer 49 

ballots,  interfering  with 45 

ballots,  mixing 48 

ballots,   officer  aiding   in   chang- 
ing, destroying,  removing,  etc.    57a 
ballot,  unfolding   or   marking  by 

Inspector 49 

betting  on 60 

boarding  voter 54b 

board,   person  on,  not  conversant 

with  English 49a 

board,  refusal  to  act  on 49a 

board,  refusal  to  be  sworn  by,  or 

answer  questions  of 43 

board,  refusal  to  obey   summons 

of 44 

bribery 54a 

bribery 54b 

bribery  of  members  of  legislative 

caucuses,  etc 57 

bribery,  repayment  of  money  ex- 
pended in 54b 

bribery,  electors 53 

caucuses,  bribery  of  members. ...      57 
candidate    for    legislative    body, 
soliciting     or     demanding     his 

vote  for  a  measure. 55a 

candidate,  inducing  to  withdraw. .    54b 
candidate,  payment,  etc.,  in  consid- 
eration of  being  selected  as 54b 

circulars  intended  to  injure  candi- 
date  62a.  62b 

club,  bribery  of  delegate  from...    64b 
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ELECTION  (Continued), 
communicating  unlawful  offer  to 

voter 66 

convention,   bribing  members....      57 
contracting  for  anything  ot  value 

for  voting  or  not  voting 64a 

contributing  anything  of  value  for 

voting  or  not  voting 64b 

convention,   bribery   of   delegates 

54a,  54b 

corporation  influencing  employees 

in  voting 69 

corrupting  electors 53 

deceiving  electors 63 

defrauding  electors 53 

delegates   to   convention,    reward 

to 64a 

duress  of  voter 59 

employer  Influencing  empleyees  in 

voting 59 

employer  shall  not  Inclose  wages 

In  "pay  envelopes" 59 

employment    as    consideration  to 

vote  or  not  vote 54a,  54b 

false  registration 42 

forging  or  altering  returns 50 

furnishing  entertainment  for 54 

furnishing  money  for 54 

furnishing  property  for 54 

gift  to  voter 54b 

Indictment^       election       between 

counts  or  offenses  in 954 

Inspectors,  unfolding  or   marlcing 

tickets 49 

intimidating  electors 53,  69 

intoxicants,    furnishing    on    elec- 
tion day 63b 

legislature,   bribery  of   candidate 
for,    by    candidate    for   United 

States  senate 63a 

legislature,    bribery    of    members 
by  candidate  for  United  States 

senate .63,  63a 

legislature,  evidence  of  bribery  of 
members      by      candidate     for 

United  States  senate 63a 

letters   Intended  to   injure  candi- 
date  62a,  62b 

loan  to  voter  for  voting  or  not. . .    54b 

lodging  voter 54b 

liquors,  furnishing  on  election  day    63b 

marking  ballot  by  ofllcer 49 

offer  to  voter,  communicating...      56 
office,  offering  to  procure  for  elec- 
tors        55 

office,  offer  of,  to  voter 54a,  54b 


ELECTION  (Continued), 
officers,     bribing,    deceiving,    de- 
frauding electors   53 

officer,,  fraudulent  acts  of 41 

officers,  interfering  with 45 

officer,  neglect  or  refusal  to  act. .  41 
officer  not  conversant  with  English  49a 
officer,  person   acting   as  without 

appointment 40 

officers,  violation  of  election  laws 

by  persons  not 61 

pamphlets  intended  to  Injure  can- 
didate   62a,  62b 

"iMiy   envelopes,"    employer   shall 

not  inclose  wages  In 59 

personating  voter 46 

poll  list,  carrying  away  or  destroy- 
ing   45,  48 

poll  list,  officer  aiding  in  changing 

or  destroying 57a 

poster  intended   to  injure  candi- 
date  62a,  62b 

primary,  bribing  members  57 

primary,  code  sections  applicable  to  64^ 
promising    or    contributing    any- 
thing of  value  for  voting  or  not 

voting 54b 

public  meeting,  preventing 58 

receiving  or  contracting   for  any- 
thing of  value  for  voting  or  not 

voting 54a 

refraining  to  vote,  agreement  for 

54a,  54b 

Fefraining  to  vote  through  intimi- 
dation        59 

refusal  of  officer  to  act 49a 

refusal  to  be  sworn  by  or  to  an- 
swer board 43 

refusal  to  obey  summons 44 

registered,    procuring   disqualified 

persons  to  be 42a 

registration,  fraudulent 4Z 

returns,  altering 51 

returns,  altering    by  election  offi- 
cers     48 

returns,  forging  or  altering 50 

senator,  advancing  money  by  can- 
didate for  United  States  senate 

63,  63a 

society,  bribery  of  delegate  from.  54b 
tickets,  circulating  such  as  do  not 

conform  to  law 62 

tickets,  violation  of  election  laws 

as  to '62 

violation  of  election  laws  by  per- 
sons not  officers  61 
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ELECTION  (Continued). 
Tote,    attempt   to,   without  being 

qualified 46 

votes,    adding   to  or   subtractlnig 

from  51 

voters,  interfering  with 45 

voting,  fraudulent 45 

voting  more  than  once 45 

voting,  procuring  illegal  47 ' 

witness  in  election  case,  incrimi- 
nating testimony   64 

witness  in  election  case,  no  prose- 
cution against 64 

ELECTOR.    See  Elections. 
ELECTRICITY,  larceny  of.  ...498,  4d9a 
ELECTRIC    LINES,    malicious    in- 
jury to 593 

(Includes   Light,  Power,   etc.) 
ELECTRIC     METER,     interfering 

with 498,  499a 

EMBANKMENTS,   Injuring  or   de- 
stroying       607 

EMBEZZLEMENT,  acts  Amounting 

to 424 

agent,  by 508 

allegations  of,  sustained  when . . .  1181 

association,  by  officer  of 504 

attorney,  by 506 

bailee,  by. 507 

banker,  by  506 

broker,  by 506 

carrier  commits,  when  505 

claim  of  title  a  defense 511 

clerk,  by 508 

co-owner,  by 515 

county  treasurer,  delivery  of  un- 
claimed property  to 1411 

custody  of  the  property  by  peace 

officer 1407 

defined 503 

delivery  of  the  property  to  owner 

•     1408-1410 

distinct  act  of  taking 509 

evidence  of  debt  undelivered,  sub- 
ject of 510 

evidence  to  prove 1131 

executor,  by 506 

indictment  or  information  for. . . .     967 
Jurisdiction  when  committed    out 

of  state,  goods  brought  in •  789 

limitation  of  action 799 

lodger,  by 507 

officer,  etc.,  guilty  of,  when 504 

out  of  state    497 

out  of  state,  property  brought  in.      27 
partner,  by 515 


Sec 
EMBEZZLEMENT  (Continued), 
property  and  money  taken   from 
prisoner,    and    receipt    therefor 

1412,  1413 

punishment  of 514 

restoration  a  ground   for   mitiga- 
tion      512 

restore,  intent  to,  no  defense. . . .    512 

search-warrant ' 1524 

servant,  by  . 508 

society,  by  officer  of 504 

taking,  distinct  act  of 509 

tenant,  by 507 

title,  claim  of,  a  defense 511 

trustee,  by  506 

various  persons,  by 506-508 

what  amounts  to 504 

written  instrument  not  delivered, 

of .- 510 

EMBRACERY,  punishment  of 92,  95 

EMPLOYEE    coercing  not  to  join 

labor  organization 679 

eight  hours,  working  over 653f 

paying  in  saloon  680 

six  days,  working  over 653e 

wages    from  public  works,  keep- 
ing part  of 653g 

tax  collector,  giving  name  to....     434 
EMPLOYER   influencing  employees 

in  voting 59 

ENCEINTE,  proceedings  when  cop- 

vlct  is 1225,  1226 

ENGINE,  mismanagement  of  .349,  348, 368 
ENGINEER    omitting    to    ring    at 

crossing 390 

intoxication  of  391 

violation  of  duty  by 393 

ENGLISH,  person  on  electioii  board 

not  conversant  with 49a 

ENTICING  away  for    extortion    or 

robbery 209 

ERROR,  immaterial 1404 

in  indictment 960 

ESCAPE,  assisting 109 

attempt  to,  from  state  prison. . . .    106 

breaking  doors,  etc.,  to  retaJie 855 

carrying  into  prison  things  to  aid 

in 110 

costs  of  trial  for Ill 

disguise ' 185 

going  at  large  is 1600 

homicide  in  retaking 196 

Insurrection 411 

Jurisdiction 787 

officers  suffering 108 

prison  other  than  state,  from. . . .    107 
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Sec 
ESCAPE  (Continued). 

refusal  to  aid  in  retaking 150 

rescue 101 

retaking 854 

state  prison,  from  105 

ETHER.    See  Drugs;  Narcotlps. 
EVIDENCE.    See  Deposition;  Wit- 
ness. 

abortion,  of 1108 

accomplice,  corroboration  of  ....  1111 

acquit,  advising  Jury  to 1118 

bigamy,  of  1106 

bill  of  exceptions  to  contain  what  1175 
burden  of  proof  shifting  in  homi- 
cide   1105 

concealing 135 

challenge  of  Juror,  on  trial  of 1082 

common  repute   of   house   of  ill- 
fame  315 

conspiracy,  to  pro«ve   1104 

coroner's  reporter,  transcript    of, 

prima  facie 1520 

corroboration  of  accomplice 1111 

corroboration  of  principal 1112 

counterfeiting,  of 1107 

depositions,  reading  in   1362 

See  Depositions. 

destroying 135 

embezzlement,  of 1131 

extradition  proceedings,  in 1550 

false,  offering 132 

false,  preparing 134 

false  pretenses,  of   1110 

forgery,  of 1107 

grand  Jury,  before 919-923 

larceny,  of 1131 

lottery  ticket,  respecting 1109 

order  of  introducing 1093 

perjury,  to  prove 1103a 

plea  of  not  guilty,  under 1020 

presumption  of  innocence 1096 

principal,  corroboration  of 1112 

rules  of,  same  as  in  civil  cases. . .  1102 

seduction,  of 1108 

state's 1099-1101 

treason,  of 1103 

EVIDENCE    OF    DEBT,   personal 

property  includes     7 

penalty  for  officers  purchasing. . .  71 

purchase  of,  by  attorney 161 

subject  of    embezzlement 510 

EXAMINATION      OP      CHANGE. 
See  Preliminary  Examination. 

EXAMINERS,      STATE      BOARD 

OF,  member,  violating  laws...    441 


8«c. 
EXCEPTION,  arrest  of   Judgment, 

to  granting  or  not 1172 

bill  of,  to  contain  what 1175 

challenges,  as  to  1170 

challenge  of  Juror,  to 1077,  1078 

challenge  to  panel,  to 1061,  1062 

changing  bill  of 1171 

demurrer,  to  allowing  or  not 1172 

deposition,  to   1345 

evidence,  bill  to  contain  what. . .  1175 

filing  bill  of 1171 

grounds  for ll'*^0 

indictment,  to  order  setting  aside 

•  or  not 1172 

instruction,  to 1170 

Instructions,  written 1176 

may  be  taken  in  what  cases 1170 

new  trial,  to  allowing  or  not 1172 

notice  of   presentation  for  settle- 
ment   1171 

not  taken  at  trial,  but  which  may 

be  taken  by  both  parties 1172 

not  taken  at  trial,  but  which  may 

be  taken  by  defendant 1173 

order  after  Judgment,  to  making  or 

not 1172 

postponement,  to  refusal  of 1173 

Question  of  law,  to  decision  on . . .  1170 
settlement   of   bill   after   Judge's 

term  of  office  expires 1174 

settlement  of  bill,  proceedings  on 

1171,  1174 

settlement,  time  for 1171 

settlement,  designating  time  for. .  1171 

signing  bill  of 1171 

sirlklng   matters   out   of   bill   by 

Judge 1175 

supreme  court,  application  to,  to 

prove  bill   1174 

testimony,  to 1170 

time  for  presenting  for  setttement  1171 
time  for  settlement,  extending. . .  1174 

transcript  to  contain  bill  of 1246 

venue,  to  refusal  to  grant  change 

of 1173 

EX-CONVICT    coming   on   grounds 

of  reformatory  171b 

EXECUTION,    affirmed    Judgment, 

of 12G3 

appeal    from    proceedings    when 
Judgment  of  death  not  executed  1227 

authority  for,  of  Judgment  other 
than  of  death  1213 

death.  Judgment  of  not  been  exe- 
cuted, proceedings  when  ......  1227 
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INSANE  PERSON  (Continued), 
verdict  of    insanity,  commitment 

in  asylum 1370 

who  are  persons  of  sound  mind. .      21 

INSIGNIA    of  secret    organization, 

wearing  without  right 538b 

INSOLVENCY,  fraudulent 557-572 

INSPECTION,  corporate  books,  re- 
fusal of 666 

INSPECTOR  OP  ELECTION.     See 
Elections. 

INSTRUCTIONS,     appeal,    review 

on,  when  instructions  written. .  1178 
errors,  immaterial,  in  general ....  1404 

essentials  of 1127 

excepting  to  written 1176 

exception  to 1170 

grand  Jury,  charge  to 905,  928 

insanity,  on  trial  of 1369 

justice's  court,  in 1439 

law,  declaring  the 1093 

oral  or  written 1127 

part  given,  part  refused 1127 

reporter  taking  down 1093 

reporter  to  take  down 1127 

requests  for 1127 

retiring  Jury  may  take  with  them  1137 

testimony,  stating  the 1093 

time  for 1093 

written,  appeal 1176 

written,  not  excepted  to 1176 

INSTRUMENT,  destroying,  to  pre-* 

vent  use  at  trial 135 

injuring  or  destroying 617 

larceny  of 492,494 

offering  forged,  for  record 115 

offering  forged,  in  evidence 132 

use  of  false,  upon  trial 134 

INSURANCE,  burning  insured  prop- 
erty     548 

destroying  insured  property 548 

false  proofs  to  support  claim  for  549 
foreign,  noncompliance  with  law  439 
lottery  tickets,  of 324 

INSURRECTION,     governor     may 

declare  county  in 732 

resisting  process ^. .    411 

resisting  the  quelling  of 411 

revoking     proclamation     of,     by 
governor 733 

INTENT,  determined    how,    intoxi- 
cated person 22 

must  be  united  with  act 20 

manifested,  how 21 

presumption,  as  to 21 

to  defraud 8 


INTEREST,  pawnbroking 338,  340 

INTERMENT.    See  Cemetery. 
INTERPRETER,    grand    Jury,    be- 
fore   925 

INTIMIDATION,  Juror,  of 95 

voter,  of.    See  Election. 
INTOXICATING    LIQUOR,  admin- 
istering      222 

adulteration  of 382 

camp-meeting,  sale  at 304,  305 

drunkard,  sale  to 397,  397a 

election  day,  furnishing  on 63l> 

Indian,  sale  to 396 

infants,  selling  or  giving  to 397b 

sale   of  prohibited   in  vicinity   of 

what  In^itutions 112 

wages,  payment  in  saloon 680 

bringing  to  or  in  vicinity  of  pris- 
ons, etc 171a,  lto& 

INTOXICATION,    as    defense     to 

crime 22 

officer,  of,  in  discharge  of  duties.  6o3c 
physician,  intoxicated,  acts  of . .. .    346 

railway  employees,  of 369f,  391 

telegraph  operator,  of 391 

train  dispatcher,  of 391 

vagrants,  who  are '. 647 

INVENTORY  of  property  taken  un- 
der search-warrant 1537,  1538. 

INVOICE,  fraudulent 541 

INVOLUNTARY  SERVITUDE.    ..     181 
Chinese  or  Japanese  women,  land- 
ing for  sale 266e 

kidnaping  for  purpose  ol 207 

selling  female  for   immoral  pur- 
poses  266f 

IRRIGATION,  malicious  Injury  to 

works 607,  592^ 

ISSUE,  fact,  of,  defined    1041 

fact,  of,  tried  how 1042 

fact,  of,  when  arises 1041 

Justice's  court,  in,  how  tried 1430 

presence  of  defendant  at  trial. ...  1043 
challenge,  in  trial    of  .1061.  1078,  1081 

JACK,  inclosure  from  view,  of....  591g' 

JAIL.    See  Prison, 
accommodations  for  prisoners. .  .  1611 
civil   process,  prisoner   on,   when 

not  to  be  received 1612^ 

classes  of  inmates,  separate  con- 
finement of 1598,  159& 

confinement  to  be  actual 160O 

contiguous  county  of,  using..  1603-160B 

destroying,  etc 606 

escape,  going  at  large  is 160O- 


Index. 


597 


Sec. 
JAIL  (Continued). 

federal  prisoners 1601,  1602 

females    separate     from      males 

1598,  1599 

fire,  removal  of  prisoners  in  case 

of 1607 

guard  for 1610 

hair»  cutting  of  prisoners' 1615 

kept  by  whom 1^97 

labor  by  prisoners,  rules  and  reg- 
ulations respecting 1614 

labor,  prisoners  may  be  required 

to 1613 

other    county,     of,     liability    for 

prisoners  in 1604 

other   county,  of,  return  of   pris- 
oners from 1606 

other  county,  of,  to  receive  pris- 
oners  1604 

other  county,   of,  when  may  be 

used 1603 

other  county,  of,  when  use  of  to 

cease 1605 

pestilence,  removal    of    prisoners 

in  case  of 1608 

prisoner   in,  how   brought  before 

court 1567 

prisoners  not  received 1612 

.rooms  required  in ^...  1598 

rules  and  regulations 1614 

separate  confinement  of  different 

classes 1598,  1599 

service  on  Jailer  for  prisoner 1609 

sheriff    answerable    for    federal 

prisoners. 1602 

sheriff  to  keep 1597 

sheriff  to  receive  all  persons  com- 
mitted  1611 

support   of  prisoner  on  civil   pro- 
cess  •••  1012 

used  for  what 1597 

who  confined  in 1597 

JAPANESE,  importation  of 174,  175 

women,  landing  for  sale 266c 

JEOPARDY.    See      Former      Jeop- 
ardy. 
JOINT    authority,    construction    of 

words,  giving 7 

defendant,  tried  separately 1098 

JUDGE,  bribery  of 92,93 

Impeachment '^37 

indictment  or  Information  against    946 
plains,  of,  effect  of  code  on  stat- 
ute, In  relation  to 23 

salary  of  reporter,  receiving  part 
of ; 94 


800. 
JUDGE  (Continued), 
stenographer,   receiving     part   of 

salary  of,  by  Judicial  officer. ...      94 
See  Superior  Court  Judge;  Justice 

of  Peace. 

JUDGMENT.    See   Execution;  Sen- 
tence, 
affirmed   by  appellate   court   pro- 
ceedings, when 1470 

aggravation  of  punishment.  .1203,  1204 
aggravation  of  punishment,  proof 

of  matters  in 1204 

appeal,  on 1258-1265 

arraignment  of  defendant  for...  1200 

arrest  of 1185-1188 

arrest  of  defendant  out  on  bail. . .  1199 
bench-warrant   to   defendant  out 

on  baU 1195-1198 

cause     against,    what     miay    be 

shown 1201 

costs  against  prosecutor,  for 1448 

death,  of,  opinion  of  Justices 1219 

death,    of,   proceedings  when  not^ 

been  executed 1227 

death,  of,  transmission  of  papers 

to  governor 1218 

defendant  in  custody,  bringing  be- 
fore court 1194 

defendant  on  bail,  bringing  before 

court 1195 

delivery  of  copy  of,  to  warden  of 

prison 1216 

demurrer,  on *. .  1007 

entry  of 1207 

fine  and  imprisonment,  limitation 

on 1205 

fraudulent  disposition  of  proper- 
ty by  defendant 156 

Impeachment 747-749 

infant    delinquents,   probationary 

treatment  of 1388 

informal  verdict,  on 1162 

Insane  person 1201 

insanity    of    defendant,    proceed- 
ings to  determine 1221-1224 

Judgment-roll 1207 

Justice's  court,  in 1445-1456 

lien  of  Judgment  for  fine 1206 

mitigation  of  punishment 1203,  1204 

mitigation  of  punishment,    proof 

of  matters  in 1204 

pleaded,  how 962 

presence  of  defendant 1193 

presence   of   defendant,  when    in 
custody 1194 
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See 
JUDGMENT  (Continiied). 
pronounced,   if   no   cause  against 

sho^n 1201 

purchase  of,  by  constable  or  Jus- 
tice        97 

record  of  action,  wha^t  conatitutes  1207 

special  verdict,  on 1154 

summary  inquiry  into  matters  of 
aggravation    or    mitigation    of 

punishment 1203 

time  for,  appointing 1191 

transmission  of  papers  to  governor, 

where  Judgment  of  death 1218 

JUDGMENT-ROLL 1207 

JUDICIAL  OFFICER.    See  Officer. 

bribery  of 92,93 

salary  of  stenographer  or  reporter, 

receiving  part  of  94 

JUNK,  Infant,  receiving  from 501 

JUNK  DEALERS 344 

JURISDICTION,  abduction,  of 784 

accessaries,  principal  offense  in  an- 
other county 791,  792 

act^    partly    within    and    partly 

without  state 778a 

acts  partly  within  one  county,  and 

party  within  another 781 

nets  without  state 778b 

bigamy,  of 785 

boundary  of  counties,  act  on 782 

county,    act    partly    in    one    and 

partly  in  another 781 

county,  property  feloniously  taken 

out  of,  and  brought  into 786 

county  where  offense  committed, 

is  in 777 

duel,  leaving  state  to  evade  stat- 
ute    780 

duel  without  state,  death  within. .  779 
embezzlement  out  of  state,  prop* 

erly  brought  in 789 

escape  from  prison,  of 787 

homicide,    injury   in   one   county, 

death  in  another 790 

Incest,  of 785 

in  general 777 

Jury  discharged  for  lack  of. .  .1113-1110 

kidnaping,  of 784 

larceny  out  of  state,  goods  brought 

in 789 

objection  to,  not  waived 1012 

principal  of,  not  present  at  com- 
mission of  offense  792 

prize  fight 7J)5 

proceedings   when   court   has   not 
1114-1110 


JURISDICTION  (Continued), 
state,  acts  partly  within  and  part- 
ly without 778a 

state,  acts  without 778,  778b 

train,  of  offense  on 783 

treason  out  of  state,  of 788 

vessel,  of  offense  on 783 

Jl'RY.    See  Grand  Jury. 

adding  to  list  of  jurors 116 

adjournment  of  court  during  ab- 
sence of 1142 

admonishment 1122 

accommodations  for,  on  retirement  1135 

accommodations  for,  sheriff  to  fur- 
nish, if  supervisors  do  not 1135 

accommodations  for,  when  kept  to- 
gether   1136 

accommodationa   for,  who  to  pro- 
vide   1135 

acquit,  advising  to  1118 

alternate  jurors 1089 

amendment  of  challenge  to  panel.  1062 

bribing  Jurors 92-96 

certifying  to  false  list 117 

challenge  to  juror,  affinity,  for. . .  1074 
challenge,  causes  of  atated  how. .  1076 
challenge,  consanguinity,  for  ....  1074 
challenge,  decision  of  court  on,  to 

be  entered 1053 

challenges,      def^idants      cannot 

sever 1056 

challenge  defined 1055 

challenge,    defendant    to    be    in- 
formed of  his  right  of 1066 

challenge,   denial   of,   how   made 

and  tried 1063 

challenge,  exception  to,  and  trial 

thereof 1077.  1078 

challenge,   exemption  not  ground 

for 1075 

challenge,  fiduciary  relation,  for. .  1074 
ehiallcnge,  first  by  defendant,  then 

by  people 1086 

challenge  for  cause,  kinds  of 1071 

challenge  for  cause,  order  of 1087 

challenge   for    having   sensed    as 

juror 1074 

challenge  for  implied  bias,  grounds 

for 1074 

challenge,  general  or  particular. .  1071 

challenge,  general,  causes  of 1072 

challenge,  particular,  causes  of.. .  1073 
challenge,  grounds  of,  for  implied 

bias 1074 

challenge,  kinds  of 1055.  1067,^071 

challenge,  order  of 1086,  1087 

« 
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Bee. 
JURY  (ContInn€d). 
challenge,  particular  relations  of 

persons,  as  ground  for ; .  1074 

challenge,  party,  for  having  been.  1074 
challenge,  peremptory,  after  chal- 
lenges for  cause  exhausted 1088 

challenge,  peremptory,  number  of  1070 
challenge,    peremptory,   how   and 

by  whom  taken  1009 

challenge,  peremptory  or  for  cause  1067 
challenge,    rules    of    evidence   on 

trial  of 1082 

challenge,  time  for 1068 

challenges  in  Justice's  court 146S 

challenged  juror  as  a  witness. . . .  lOBl 
challenge  to  panel  allowed,   dis- 
charge of  jury 1065 

challenge  to  panel,  amendment  of.  1062 

challenge  to  panel  defined 1058 

challenge  to  panel,  exception.  1061,  1062 
challenge  to  panel  for  bias  of  sum- 
moning officer 1064 

challenge   to   panel  formed  from 

persons  not  drawn ^ . . . .  1064 

challenge  to  panel,  grounds  for. .  1059 
challenge  to  panel  not  allowed,  im- 
paneling   1065 

challenge   to   panel,   taken   when 

and  how 1060 

changing  lists  of  116 

charging.    See  Instruotions. 

coroner's.    See  CJoroner. 

decision  of,  may  be  in  court,  or  on 

retirement 1128 

degree  of  crime  to  be  found 1157 

destroying  jury-box 116 

destroying  lists  of 116 

discharged,  cause  again  tried 1141 

discharged,  not   to    be  unless  no 

probability  of  agreement 1140 

discharge  of,  for  want  of  jurisdic- 
tion   1113-1116 

discharge  of,  retrial  1147 

discharge  of,  when  all  do  not  re- 
turn   1147 

discbarge  of,  when  facts  do  not 

cohstltute  offense 1113,  1117 

exception  to  challenge  : . . 

1061,  1062,  1077,  1078 

fact,  issue  of,  triable  by 1042 

fees  of  jurors  and  payment  thereof  1143 

false  lists  117 

falsifying  lists 117 

formation  of,  in  general 1046 

inquest,  of.    See  Coroner. 


Sec 
JURY  (Continued), 
justice's   court,  in.    See   Justice's 

Court 
grand.    See  Grand  Jury. 

intimidating 95 

jury-box,  extracting  from,  or  put- 
ting names  in  116 

jury-box,  interfering  with 116 

knowledge  of  juror  to  be  declared  1120 
law  and  fact,  may  determine   in 

libel 251 

lesser  offense  or  attempt,  convic- 
tion o^ 1159 

libel,  to  determine  law  and  fact. .  1126 

mileage  of  jurors 1143 

misconduct  of  juror 96 

misconduct  of,  new  trial 1181 

number  of  jurors  in  misdemeanor 

cases 1042 

oath  of  in  justice  court 1437 

oath  of  officer  having  custody  of.  1128 

officer,  removal  of 767 

opinion,    conscientious,    of    juror, 

precluding  verdict  of  guilty 1074 

opinion,  juror  not  disqualified  by.  1076 

panel  defined 1057 

papers  that  may  be  taken  by,  on 

retiring 1137 

police  court,  in.    See  Police  Court. 

polling 103 

previous  conviction,  finding  on...  1158 
r&tirement    of,    juror     declaring 

knowledge  during 1121 

retirement  of,  papers  that  may  be 

taken  on 1137 

returning  for  information 1138 

return  of 1147 

room  for,  after  retirement 1135 

rumor,  opinion  formed   1074 

separation  during  trial 1121 

sick  juror,  proceedings  on 1123 

sick  juror,  after   retirement,  pro- 
ceedings on 1139 

trial  of  challenge  to  panel 1063  * 

verdict  of.    See  Verdict 

verdict  prevented,  trial   of  cause 

again  1141 

view  of  premises 1119 

view  of  premises,  new  trial 1181 

waiver  of 1042 

witness,  juror  as  1120 

witness,  challenged  juror  as 1081 

JUSTICE.    See  Supreme  Court  Jus- 
tice. 
JUSTICE'S   COURT,  acquittal,  dis- 
charge of  defendant  on 1454 
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JUSTICE'S  COURT  (Continued), 
affidavits,  entitling   1460 

appeal  to  superior  court 1466-1470 

arrest,  form  of  warrant 1427 

arrest,  grounds  for 1427 

arrest  of  judgment,  time  for  mo- 
tion In  1450 

arrest  of  Judgment,  grounds  for. .  1452 
assault   and   battery,  jurisdiction 

of 1425 

bail 1458 

breach  of  peace,  jurisdiction  jof . .  1425 

challenges  to  jurors 1436 

complaint,    proceedings    to    com- 
mence by 1426 

conTlctlon,  proceedings  on 1445 

corporation,  summons  to 1427 

costs 1448 

court,  ti'ial  by 1430 

discharge  of  defendant  on  payment 

of  fine 1457 

doclcet  of 1428 

execution  of  judgment  for  impris- 
onment   1455 

execution  of  judgment  of  impris- 
onment until  fine  is  paid 1456 

line  and  imprisonment 1447 

line,  failure  to  pay  over 427 

tine,  judgment  of,  discharge  of  de- 
fendant   1454 

fines  and  forfeitures,  how  disposed 

of 1467 

indictment 682 

Information 682 

instructions 1439 

issue  tried  how   1430 

judgment,  purchase  of    by  a  jus- 
tice        97 

judgment  of  fine    may  direct  im- 
prisonment   1446 

Judgment,  time  for  rendering....  1449 
Judgment  to  be  entered  in  minutes  1453 

'  Jurisdiction  of  what  offenses 1425 

Jury,  discharge  of,  without  verdict 

1443,1444 

jury  discharged,  retrial  of  defend- 
ant   1444 

jury,  formation  of 1435 

jury  may  decide  in  court  or  retire  1440 

jury  waived  how 1435,  1430 

law,  court  to  decide  questions  of.  1439 
lottery,  proceeding  to  enforce  for- 
feiture of  property  in 325 

magistrate,  justice  is  a 808 

minutes  kept  how 1428 


JUSTICE'S  COURT  (Continued), 
new  trial  granted  on  appeal  to  be 

in  sliperior  court 1469 

new  trial,  grounds  for 1451 

new  trial,  time  for  motion  for. . . .  1450 

oath  of  jurors   1437 

oath  of  officer  having   custody  of 

jury 1440 

petit  larceny,  jurisdiction  of 1425 

plea,  and  how  put  in 1429 

plea  of  guilty,  proceedings  on. . . .  1445 

postponement  of  trial 1433 

presence  of  defendant 1434 

subpoenas 1459 

riots,  routs,  affrays,  jurisdiction  of  1425 

trial  conducted  how 1438 

venue,  change  of 1431,  1432 

verdict,  discharge  of  jury  without 

1443,1444 

verdict  of  jury,  how  delivered  and 

entered 1441 

verdict  of  jury,  when  several  de- 
fendants   1442 

JUVENILE  DELINQUENT,  proba- 
tionary treatment  of 1388 

KIDNAPING.    See  Abduction, 
abduction  out  of  state,  and  bring- 

ing  person  in  state 207 

child 278 

defined 207 

jurisdiction  of 784 

out  of  state,  and  bringing  person 

within  state 207 

punishment  of 208,  209 

what  amounts  to 207,  209 

KNOWINGLY  defined 7 

LABEL.    See  Trademark, 
misrepresenting  labor  employed. .  349a 

LABOR,  eight-hour  law 651.  653f 

hours  of,  for  wards,  etc 651 

prisoners  may  be  required  to 1613 

rules  and  regulations  therefor 1614 

LABOR  ORGANIZATION,  coercing 

persons  not  to  join 679 

LANDLORD   AND   TENANT.     See 
Lease, 
gambling  by  infant,  lessee  permit- 
ting       336' 

gambling,  permitting  by  lessor. 331,  336 

overcrowding  apartments 401a 

LANDMARK,  defacing,  etc ...     605 

LARCENY,  allegations  of,  sustained 

when 1131 
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8m. 
LARCENY  (Continued), 
assault  with  intent  to  commit. . . .    220 

bicycles 487 

county  treasurer,  delivery   of  un- 
claimed property  to 1411 

custody  of  the  property  by  peace 

officer 1417 

defined 484 

decrees 486 

delivery  of  the  property  to  owner 

1408-1410 

dogs,  of 491 

electricity,  of  498,  499a 

evidence  to  prove 1131 

(ire,  of  ^ods  saved  from 500 

fixtures,  of 493 

gas,  of 498 

gold-dust,  amalgam,  etc.,  of 487 

grand  or  petit 486 

grand,  articles  subject  of 487 

grand,  defined 487 

grand,  what  amounts  to 487 

indictment  or  information  for. . . .  967 
indictment     or     informtation     for 

petit 969 

jurisdiction  when  committed  out 

of  state,  goods  brought  in 789 

jurisdiction        where        property 

brought  into  county  786 

justice's  jurisdiction  of  petit 1425 

lost  property,  of 485 

mines 487 

mortgaged  property,  removing  im- 
provements from 502 

out  of  state,  goods  brought  in. . . .  497 

petit  or  grand 486 

petit  defined 488 

property    or   money    taken    from 
prisoner,    and    receipt    therefor 

1412,  1413 

public  documents,  of 113, 114 

punishment  of  grand 489 

punishment  of  petit 490 

quicksilver,  of 487 

realty,  severing  or  removing  a  part 

of 495 

records,  of 113,  114 

search-warrant  1524 

second  offense • 666,  667 

stolen  goods,  buying  or  receiving.    496 

stolen  goods,  evidence 496 

stolen  property  brought  into  state     27 

tickets,  of  493,  494 

water,  of 499 

written  instruments,  of 492 


Sec. 
LARCENY  (Continued), 
written  instruments,  not  delivered, 
of 494 

LASCIVIOUS  conduct  with  child. .    288 

LAUDANUM,  See  Drugs;  Narcot- 
ics. 

LAWFUL  RESISTANCE,  when  and 

by  whom  made 602-G94 

LEASE,  forgery  of 470 

gambling,  lessee  permitting  Infant 

to  gamble 336 

gambling,  permitting  by  lessor. 331,  336 
lottei-y,  of  building  for 326 

LEGISLATURE,   altering  draft  of 

bill  or  resolution 83 

altering    enrolled    copy  of  bill  or 

resolution 84 

bill,  altering  83,  84 

bribery,  obtaining  money  or  prop- 
erty to  infiuence  vote  of  member      89 

bribes,  giving  to  members 85 

bribes,  offering  to  members 85 

bribes,  receiving  by  members....  86 
bribes  to  memt»er[^  by  candidate 

for  United  States  senate 63,  63a 

disorderly  conduct  in  presence  of.  82 
disqualified  to  hold  office,  member 

is,  for  what  crimes 88 

disturbing  session 82 

forfeiture  of  office  by  member,  for 

what  crtmes 88 

members   forfeit   office,   and   dis- 
qualified, for  what 88 

obtaining  money  to  infiuence  vote 

of  member 89 

preventing  the  meeting  or  organl-  • 

zation  of 81 

resolution,  altering 83,  84 

witness  before,  refusal  to  attend. .      87 
witness    before,    refusal    to    be 
sworn  or  to  give  evidence 87 

LETTER,  opening  or  publishing 618 

sending,  complete  when 660 

threatening *. 523,  650 

LEVEE,  cutting 607 

LEWD.    See  Obscene, 
conduct  with  child 288 

LIBEL,  author's  liability. ..  .253,  258,  259 
cartoon  or  caricature,  publishing. .    258 

defined 248 

editor's  liability 253,  258,  259 

Indictment  or  information  for. . . .  964 
jury  may  determine  law  and  fact.  251 
jury  to  determine  law  and  fact. .  1126 
letter,  sending  complete  when.  ••  •    660 
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LIBEL  (Continued). 

malice  presumed 250 

newspaper  articles  to  be  signed. .  259 

offer  to  preyent  publication 257 

privileged  communications 256 

privileged  communication  by  in- 
terested person 256 

privileged,  report  of  public  official 

proceedings  is 254,  255 

privilege,  extent  of 255 

publication  defined 252 

publisher's  liability 253,  258,  259 

punishment  of 249 

threatening  to  publish  257 

truth  may  be  given  in  evidence. .  251 
LIBRARY,  books,  etc.,  destroying, 

etc 623 

books,  etc.,  detaining  from 623^ 

LICENSE,    carrying    on    business 

without 435 

gambling 337 

marriage,  solemnizing  without. .  • .    860 

pawnbroking  without 338 

piloting,  unlicensed 379 

receipt  for  payment 431,  432 

LIEN,  Judgment  for  fine,  constitutes  1206 

LIGHT,    fiee  Signal  Light  * 

LIMITATION    OF    ACTIONS,    ab- 
sence of  defendant  from  state. .    802 

embezzlement,  for 799 

falsification  of  records,  for 799 

felonies,  for 800 

indictment  found  when 803 

in  general 800 

misdemeanors,  for 801 

murder,  for 799 

LIQUOR.    See  Intoxicating  Liquors. 

LITERATURE,  injuring,  in    public 

library 623 

LIVESTOCK.    See   Animals;    Rail- 
roads, 
confining    in    car   over   thirty-six 

hours 369b 

impounding 597e 

poisoning 596 

registration,  fraud  in  537 

LOCOMOTIVE,  mismanagement  of 

349,  368 

omitting  to  ring  at  crossing 390 

LODGER,  embezzlement  by 507 

LODGING-HOUSE.    See  Innkeeper, 
overcrowding  sleeping  apartments  401a 

LOG.    See  Timber. 

defacing  marks  on 356 

driving  substances  into 593a 

LOST  PROPERTY,  larceny  of 485 


Eee» 

LOT,  dty.  Injury  to .^  ...  602 

LOTTERY,  advertising  offices 323 

aiding 322 

defined 319 

evidence  respecting  tickets 1109 

forfeiture  of  property  offered  for 

disposal  in 325 

Insuring  tickets 324 

insuring  tickets,  publishing  offers 

of 324 

letting  building  for 326 

pffices 323 

proceedings  to  enforce  forfeiture 

of  property 325 

punishment  for  drawing 320 

punishment  for  selling  tickets. . .  •  321 
LUMBER.    See  Timber. 
LUNATIC.    See  Insane  Person* 

MAGISTRATE,  arrest,  may  ord^, 

when 838 

bail,  who  may  admit  to 1277 

defined 7,807 

delay  in   taking   arrested   person 

before 145 

depositions,  may  take 811 

rioters,  refusing  to  disperse 410 

who  are 808 

MAIL.    See  Letters. 

MAINTENANCE  and  champerty. . .    161 
See  Attorneys. 

MALICE  defined 7 

homicide,  in 188 

libel,  in 250 

MALICIOUS    MISCHIEF,  animals, 

carrying  in  cruel  manner 597a 

animals,  killing,  maiming,  tortur- 
ing      597 

animals,  poisoning 596 

animals,  restrictions  on  provisions 

respecting 599c 

animals,  to,  search  of  building...  599a 

birds  in  cemetery,  killing 698 

birds,  to 598a,  599 

books,  etc.,  of   public   library,  to 

623,  623% 

bridge,  to 607,  600 

buoys  and  beacons,  to.  *. 609 

burning  bridges,  grain,  etc 600 

canals,  etc.,  to 592 

crops,  to 604 

dam,  to 607 

defined 584 

definition  of  terms  599b 

electric  lines,  to 593 

explosives.    See  Explosives. 
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MALICIOUS  MISCHIEF  (Continued), 
ezplosives,  malicious  use  of.  .601,  601a 
explosiTes,  reckless  use  of  at  pub- 
lic places  601a 

fences,  to 602 

fires,  malicious,  in  general 600 

freehold,  to  602 

gaspipe,  to 624 

gates,  to 602 

guide-board,  to 500 

gulls,  to 609 

highways,  to 588 

irrigation  works,  to 607 

Jails,  to  600 

landmarks,  to 605 

letters,  to 618 

mile-stone,  to 590 

mooring  vessel  to  buoy  or  beacon  614 

navigation,  obstructing 618 

navigation,  obstructing  by  throw- 
ing overboard  baUast,  etc 613 

notices,  to 616 

pigeons,  to  598a 

private  way,  to 588 

rafts,  to 608 

railroads,  to 587,  587a 

restrictions  on  sections  respecting  505 
saw-log,  driving  substances  into. .  5d3a 
search   of   building   in   cases   re- 
specting abuse  of  animals 599a 

signals  in  coast  survey,  to 615 

signal  lights,  to 610 

signboards,  to 602 

stream,  obstructing 611 

telegraph  or  telephone  message,  to 

".   619-621 

timber,  to 602 

timber,  driving  substances  into. .  593a 

toll-gate,  to 589 

toll-house  and  gates  589 

toll-house,  to 589 

vessel,  setting  adrift 608 

water  company's  property,  to....  592 

water,  drawing,  after  works  closed  624 

water,  etc.,  pipes  to 624 

waterworks,  to 607 

written  instrument,  to 617 

MALPRACTICE      by      intoxicated 

physician 341 

MANIFEST  of  cargo,  fraudulent. .  541 
MANSLAUGHTER.    See  Homicide. 

MAP,  stealing  or  mutilating 113,  114 

MARK,  altering  brands 357 

defacing,  on  logs,  etc 356 

defncing,  on  wrecked  property...  355 

MARKET  PRICE,  fraud  to  affect.  395 


Sec. 
MARRIAGE,  advertising  to  procure 

annulment  of 159a 

contracting  or  solemnizing  forbid- 
den    359 

false  personation,  under 528 

incestuous,  solemnizing  an  359 

Ucense,  solemnizing  without  ....  360 

return  of,  failure  to  make 360 

return  of.  false 360 

MARRIED      PERSON,     conveying 

lands    under    false    representa-  \ 

tions 534 

MARRIED  WOMAN,  criminal  lia- 
bility of 20 

undertaking  of,  as  witness  at  pre- 
liminary examination 880 

MARSHAL,  warrant  of  arrest  di- 
rected to 818 

MASCULINE  includes  feminine  and 

neuter 7 

MA-SK,  wearing 185 

MASTER     AND     SERVANT.    See 
Election, 
homicide  in  defending 197 

MAYHEM,   assault  with   intent  to 

commit •  •  •  •  220 

defined 203 

murder  in  committing 189 

punishment  of 204 

what  constitutes 203 

MAYOR,  military,  may  order  out. .    728 
peace,  duty  to  preserve 720 

MEASURES,  false 552-555 

MEETING  corporate 569,  570 

disturbing  a  public 403 

police  to  preserve  peace  at 720 

public,  preventing 58 

religious,  disturbing  302 

MENACE  as  affecting  liability 26 

See  Duress;  Threats. 

MERCHANDISE,  fraudulent    issue 

of  documents  concerning  . . .  .577-581 

MERGER  of  civil  and  criminal  ac- 
tion          9 

MESHES  of  fish  net,  size  of 63G 

METER,  gas  or  electric,  interfering 

with 498,  499a 

MILE-STONE,  malicious  injury  to.     590 

MILITARY    STORES,    having    or 

selling 442,  443 

MILITIA,  arms  and  equipments  of, 

having  or  selling 442,  443 

failure  to  attend  parade  or  drill. 652,  653 
punishment  of  offenses 682 
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Sec. 
MILITIA  (Continued), 
riot,  governor  to  order  out,  to  sup- 
press       725 

riot,  what  officers  nmy  order  out, 

to  suppress 728 

parade  with  arms,  right  to 734 

unlawful  companies 734 

MILK,  fraud  in  sale  of 381a 

MINE,  larceny  from 487 

MINISTERIAL  OFFICER,  code  sec- 

f  tions  applicable  to 77 

MINOR.    See  Infant 
MISCARRIAGE.    See  Abortion. 

MISCHIEF.  See  Malicious  Mischief. 

MISDEMEANOR,  aiding  in 659 

crime  is  a 16 

defined 17 

Jurors,  number  of,  to  try 1042 

punishment,  in  general  12 

punishment,  limits  on 13 

punishment  when  no  penalty  pre- 
scribed      177 

punishment   when   not  otherwise 
provided 19 

Ml  SPRISION  of  treason 88 

MISTAKE  as  affecting  liability  for 

crime 26 

immaterial,  in  proceedings 1404 

MOB.    See  Riot. 

MOCK  AUCTION 535 

IklODEL,  injuring 623 

MONEY,    attorney    wrongfully  ac- 
cepting   160 

conspiracy  to  obtain  by  false  pre- 
tense   182 

issuing  or  circulating  paper 648 

obtaining  to  Infiuenoe  legislator..  89 

obtaining  under  false  pretenses..  532 

paid  for  trial  of  escaped  convicts. .  Ill 

personal  property  includes 7 

MONTH,  defined 7 

MONUMENT.    See  Cemetery 296 

injury  to  coast  survey 615 

MORPHINE.    See  Narcotic. 
MORTGAGE,  fraud  in  transferring 

encumbered  personalty 538 

fraudulent,  by  married  person. . . .  534 

infant's,  on  junk,  etc 501 

.removing  improvements  from  the 

property 502 

MOTION,  arrest  of  judgment  with- 
out  1186 

for  new  trial,  when  made 1182 

in  arrest  of  judgment 1185 


Seo. 
MOTION  (Continued), 
in  arrest  of  judgment  in  justice's 

court 1452 

to  set  aside  indictment   or   infor- 
mation  995-999 

MUNICIPAL  CORPORATION,  ef- 
fect of  code  on  acts  Incorporat- 
ing       23 

injury  to  lots,  streets,  etc 602 

MURDER.    See  Homicide. 

MUSEUM,  injurhig  public 623 

MUTILATION  of  public  records.  113,  114 

NAME,  fictitious,  indictment  by...     953 
indicted    in  wrong   proceedings  at 

arraignment 989 

unauthorized  use  of,  in  prospectus 

of  corporation 559 

NARCOTIC,   administering 222 

bringing  to  or  in  vicinity  of  pris- 
ons, etc 171a,  180a 

opium,  sale  of 307 

NATIONAL  GUARD,  failure  to  at- 
tend parade 652 

insubordination     of  officers 653 

riot 725.728 

NAVIGABLE  WATER.  See 

Waters. 
NECESSARIES,  parent  omitting  to 

provide 270 

NEGLECT   defined 7 

NEGLIGENCE   defined 7 

locomotive    engineer   at    railroad 

crossing,  of 390 

person  in  charj^e  of  steam-boiler, 

of 368 

person  in  charge  of  railroad  train    369 

person  labeling  drugs,  etc 380 

mischievous  animal  at  large 399 

steam-boilers,  in  management  of 

349,  368 

NEGOTIABLE  INSTRUMENT,  for- 
gery of 470 

making  or  uttering  fictitious 476 

making  to  circulate  as  money. . . .    648 
possessing  or  receiving  forged. . . .    475 
NET.    See  Game  Laws. 
NEWSPAPER,  articles  to  be  signed    258 

circulation,  misrepresenting 538a 

NEW  TRIAL.    See  Appeal. 

appeal  from  order  respecting 1238 

appeal,  ordering  on 1260 

defined 1179 

eflfect  of  granting 1180 

entry  of  application  for 1182 
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See. 
NEW  TRIAL  (Continued). 

former  verdict 1180 

granted  In  what  eases 1181 

grounds  for,  enumerated 1181 

Justice's  court,  in,  grounds  for...  1451 

Justice's  court,  motion  for 1450 

new  evidence,  on  ground  of 1181 

special  verdict  defective,  when..  1156 

time  for  application  for 1182 

view  of  premises 1181 

where  to  be  had 1260 

NIGHT-TIME,  defined 7 

hunting  in  the 626ra 

NITROGLYCERIN.    See  Explosive. 

NOLLE  PROSEQUI,  abolished 1386 

NOTARY,  certifying  to  talking  ac- 
knowledgment  of   person    who 

did  not  appear 167 

certifying  to  taking  oath  of  person 

who  did  not  appear 167 

NOTE.     See      Negotiable      Instru- 
ment. 

NOT  GL'ILTT,  plea  of 1017-1024 

NOTICE   of  appeal,  how  served...  1240 

of  appeal,  by  publication 1241 

of  application  for  bail 1274 

malicious  injury  to 616 

pardon,  of  application  for 1421-1423 

posting  on  state  property 602 

posting  w^ithout  license  from  own- 
er.... Q02 

NUISANCE,     carcass,     putting     in 

street,  stream,  etc 374 

nets,  seines,  etc 636a 

pesthouses 373 

maintaining  public 372 

public  defined 370 

unequal  damage 371 

NUMBER,    singular    or     plural    of 

words  in  code 7 

NURSE,  substituting   child   for  an- 
other     157 

OATH,  de  facto  officer  not   taking, 

effect  of 66 

defined 119 

false  affidavit   as   to  what  affiant 

will  testify 118a 

grand  Jurors,  of 903,  904 

grand  Jury,  foreman  may  admin- 
ister to  witness 918 

impeachment,  in,  of  senators. ....    745 

Jurors,  of,  in  Justice's  court 1437 

Jury,  of  officer  having  custody  of.  1128 
Justice's   court,  of   officer    having 
custody  of  Jury 1440 


SeOi 
OATH  (ConUnued). 
notary    certifying   to,   of    person 

who  did  not  appear 167 

office,  of,  perjury 120 

officer     acting     witliout     having 

taken 05 

testify,  includes 7 

OBSCENE  advertisement  or  notice.  311 

books 311 

books,    etc.,   character   of,  to    be 

determined  summarily 313 

books,  etc.,  destruction  of . . . .  v*  •  •  314 

books,  etc.,  seizure  of 312 

language 415 

pictures 311 

songs 311 

OBSCENE    BOOKS,    indictment  or 

information  for  selling,  etc 968 

OB'FENSE,    for  which    no    penalty 

prescribed 177 

OFFICER,  accounts,  falsification  of  424 
administrative,  code   sections   ap- 
plicable to 77 

aiding  is  Justifiable 098 

arrested  person,  delaying  to  take 

before  magistrate 145 

asking  or  receiving  reward,  etc..  70 

assault  by 149 

bills,  presenting  fraudulent 72 

bond,      acting      without      having 

given 65 

bond,  effect  of  de  facto  officer  not 

giving 66 

books,  etc.,  mutilating   or   taking 

away 76 

books,  etc.,  refusal  to  surrender  to 

successor 76 

bribery  of  executive 07 

bribery  of  Judicial 92,  93 

bribes,  executive  officer  asking  or 

receiving 68 

buying  appointment 73 

claims,  presenting  fraudulent 72 

coin   to   currency,  or  currency  to 

coin,  changing 424 

conti-acts,  Illegally  interested  in. .  71 
de  facto,  effect  of  not  taking  oath, 

or  giving  bond 66 

deposit  in  bank,  unlawful 424 

deputation,  taking  reward  for. . .  74 

deputy,  retaining  part  of  salary  of  74a 

disqualified  to  hold  office  by  crime  98 

disqualified,  legislator  is,  when...  88 
documents,  forging,  stealing,  mutl* 

lating,  etc 113 

dueling  disqualifies 22S 
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Sec 
OFFICER  (Continued). 

embezzlement 424 

escape,  suffering  convicts  to 108 

exercising  functions  wrongfully . .  75 

extortion 70 

extortion  by  Judicial  oflaoer 94 

false  certificates  by 167 

falsifying  Jury  lists 117 

fees,  retaining   part   of    a  subor* 

dinate's 74a 

fine  or  forfeiture,  failure  to  pay 

over 427 

forfeits  ofilce  by  crime 98 

forfeiture  of   office  by  legislative 

oflicers 653h 

grand  Jury  to  inquire  into  books, 

etc.,  of 928,  929 

grand  Jury  to  inquire  into  conduct 

of 923 

holding  over  wrongfully 75 

impeachment,  in  general 10 

Indictment  of,  in  what  court  found  890 
information  against,  in  what  coiurt 

found 890 

inhumanity  to  prisoners 147 

intervene,  in  what  cases  may....  697 

intoxication  of  officer 653a 

intruding    into    office    when    not 

elected 75 

majority  may  act 7 

ministerial,  code  sections  applica- 
ble to 77 

money,  refusal  to  pay  over  on  de- 
mand  424,425 

money,  refusal  to  transfer 424 

oath,  acting  without  having  taken  65 
oath,  effect  of  de  facto  officer  not 

taking 66 

oath  of,  perjury 120 

obstructing,  in  collecting  revenue  428 
omission  of  duty,  where  no  special 
provision  for  punishment  there- 
of   176 

omission  to  perform  duty,  punish- 
ment for 662 

peace,  are  who 817 

peace,  defined 7 

persons  aiding,  are  Justified 698 

public  moneys  defined 426 

records,  forging,  stealing,  mutilat- 
ing, etc 113 

removal  by  impeachment 739-753 

removal,  accusation,  form  of....  759 
removal,  accusation  presented  by 

grand  Jui^ 758 


OFFICER  (Continued), 
removal,  answer  of  defendant  to 

accusation 765 

renK>val,  appeal  taken,  how 770 

removal,    defendant    may   object 

or  deny  accusation . . , 762 

removal,  form  of  objection  to  accu- 
sation     763 

removal,  for  neglect  of  duty 661 

removal,    information    or    Indict- 
ment  889,  890 

removal.  Judgment  of  conviction. .    769 

removal.  Jury  trial 767 

removal,    manner    of    dental    of 

accusation 764 

removal,   otherwise  than  by  im- 
peachment  ./.. 758-777 

removal,  plea  of  guilty 766 

removal,  proceedings  when  defend- 
ant does  not  appear 761 

pemovai,    refusal    to    answer   or 

deny  accusation. . . . « 766 

removal,  service  of  accusation...    760 
removal,  transmitting  accusation 

to  district  attorney 760 

removal,  witnesses,  attendance  of    768 

removal  of  district  attorney 771 

reporter,  receiving  part  of  salary 

by  Judicial  officer 94 

rescuing  prisoner  from 101 

resisting 148 

resisting  executive '. 69 

retaking  goods  f^om  custody  of..    102 

reward  for  deputation 74 

salary  of  stenographer  or  reporter, 
receiving    part    of,    by  Judicial 

officer 94 

salary,  retaining  part  of  a  subor- 
dinate's     74a 

scrip,  dealing  in 71 

stenographer,    receiving    part    of 

saliary  of,  by  Judicial  officer. ...      94 
subordinate,    retaining    part     of 

salary  of 74a 

successor,    refusal    to    surrender 

books,  etc.,  to 76 

superintendent  of  printing,  inter- 
ested in  contract 99 

suspension  of,  in  case  of  impeach- 
ment      750 

taxes,  obstructing  collection  of...     428 

vouchers,  presenting  fraudulent..      72 

willful  omission  of  duty,  where  no 

punishment  provided  therefor. .     176 

OLEOMARGARINE,  sale  of 883a 
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Sea 
OPINION,   chemist's,    of   cause   of 

death 1312 

OPIUM.    Bee  Narcotic. 

sale  of 307 

ORNAMENTAL  PLANT,  Injuring. .     622 
ORPHAN,    representing   an   Infant 

to  be 271a 

ORPHAN  ASYLUM,  children  that 

may  be  committed  to 273d 

OVERCHARGE  by  tailroad  officer.    525 
OVERT  ACT,  evidence  of,  on  trial 

for  conspiracy 1104 

evidence  of,  on  trial  for  treason. . .  1103 
necessary  to  c(»istltute  conspiracy    184 

out  of  state,  treason 788 

OYSTERS,  effect  of  code  on  statutes 

respecting 23 

injuring,  etc 602 

PANEL,    See  Jury. 
PAPER     mutilation  of,   by  public 
officer 76 

official,  refusal  of  officers  to  sur- 
render       70 

preparing  false,  for  use  upon  trial    134 

stealing  or  injuring  public 113,  114 

PAPER  MONEY,  issuing  and  circu- 
lating     648 

PARADE,  failure  to  attend 652,  653 

PARDON,  governor   may  grant   In 
what  cases 1417 

governor  to  communicate  to  legis- 
lature  1449 

impeachment 1417 

notice    of    application    for,    dis- 
pensed with 1423 

notice  of  application   for,  publica- 
tion of. ... 1422 

notice  to  district  attorney  of  appli- 
cation for 1421 

report   of   case,    how   and    from 
whom  required 1420 

treason 1417,  1418 

PARENT  AND  CHILD,  abandoning 

child 271,271a 

deserting  child 271,  271a 

child,  unlawful  use,  sale,  or  hire 
of 272,  273 

homicide  in  defense  of 197 

necessaries,    parent    omitting    to 
provide 270 

omitting  to  provide  for  child 270 

prostitution,     admitting     child  to 
houseof 309 

substituting  one  child  for  another    157 
See  Infants. 


Seo. 
PARTIES,  principals  and  accessa- 
ries  30-33 

special  proceeding,  to,  how  desig- 
nated  1562 

See  Defendant. 
PARTNERSHIP,  fraud  in  special. .  358 
suit  carried  on  by  attorney's  part- 
ner  162,163 

PASSENGER,  refusing  to  receive. .  365 
PAWNBROKER,  interest,   limit   on 

rate  of 338,340 

interest,  unlawful  rate 338,  340 

Junk  dealers 344 

license,  without 888 

notice  of  skle 341 

register,  entries  in 339 

register,  failure  to  keep 339 

register,   refusal  to   allow  officer 

to  inspect 343 

sale  before  redemption  expires,  or 

without  notice 341 

sale,  refusal  to  pay  proceeds  over.  342 
sale,  refusing  to  disclose  particu- 
lars of 342 

search-warrant,  refusal   to    allow 

officer  with,  to  inspect  register.  343 

PAY  ENVELOPE,  elections 69 

PEACE,  arrest  of  person  threaten- 
ing a  breach  of 703 

discharge  of  person  committed  for 

threatened  breach 708 

disturbing 415 

disturbing,  refusal  to  disperse. . . .  416 

information  of  threatened  offense  701 

officer  may  Intervene  to  keep  the. .  697 

officers  are  who 817 

public  meeting,  a.t,  police 720 

security  for  assault  in  presence  of 

court 710 

Becurity    to    keep,    discharge    of 

party 705 

security  to  keep,  examination   of 

Informer  and  witnesses 702 

security  to    keep,  examination   of 

party 705 

Becurity   to    keep,    prescribed    by 

what  sections 714 

security  to  keep,  required  when. .  706 

threatened  offenses 701 

undertaking  to  keep,  effect  of  giv- 
ing or  refusing 707 

undertaking  to  keep,  evidence  of 

its  breach 713 

undertaking  to  keep,  extension  of 

time 706 

undertaking  to  keep,  filing 709 
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PEACE  (Continued). 

undertaking  to  keep,  new ....  706 

undertaking  to  keep,  valid,   how 

long 706 

undertaking   to  keep,    when   and 

how  prosecuted 712 

undertaking  to  keep,  when  broken  711 

PEACE  OFFICER  defined 7 

duels,  to  prevent 230 

warrants  directed  to,  what 816,  819 

PEAT  GROUND,  burning 600 

PEDIGREE,    fraud    In    registering 

animals 537a 

PEJNAL  CODE.     See  Code. 
PENALTY,    jury    may    ditermine, 

when 190 

none   provided   for    offense,   pun- 
ishment in  case  of 177 

PENITENTIARY.     See  Prison. 
PERIODICAL,  misrepresenting  cir- 
culation of 538a 

PERJURY,  affidavit  complete,  when  124 
affidavit,  false,  as  to  what  affiant 

wiU  testify 118a 

by  person  not  going  before  officer 

taking  oath 121 

certificate  complete,  when 124 

conviction  procured  by 128 

defined 118 

deposition  complete,  when 124 

evidence  to  prove 1103a 

execution  procured  by 128 

grand  juror,  of 927 

Incompetency  of   witness   no   de- 
fense  .• 122 

Indictment  or  information  for. . . .  966 
Indictment  or  Information  for  sub- 

ornatioh  of 966 

materiality  of  testimony,   knowl- 
edge of,  not  necessary 123 

oath  defined 119 

oath  irregularly  administered 121 

oath  of  office.  ..\ 120 

presence  of  officer,  by  person  not 

In 121 

punishment  for 126-128 

statement  of  what   one    does  not 

know  to  be  true 125 

subornation  of 127,  128 

testimony  of  witness  may  be  read 

against  him  on  trial  for 14 

witnesses,  number  of 1103a 

witness'  testimony  may    be    read 

against  him  on  prosecution  for.  14 

PERSON  includes  corporation 7 

indecent  exposure  of 311 


Sea. 

PERSONAL   Includies  what. . , 7 

PERSONATION.    See    False'  Per- 
sonation. 

PESTHOUSE  In  cities 37» 

PESTILENCE,  removal  of  prisoners 

in  case  of 1008 

PETIT  TREASON 191 

PHEASANT,  killing 626e 

PHONOGRAPHIC  REPORTER  for 

coroner *.  ; 1520,  1521 

officer  receiving  part  of  salary  of.      94 
PHRASES,  construction  of,  in  gen- 
eral         7 

PHYSICIAN,  intoxicated,  acts  of. .    346 

postmortem  examination 1512 

PICTURE,   obscene 311-314 

PIGEON,  injuring  or  detaining  hom- 
ing  59aa 

PILE,  injuring 607 

PILOTING,  unlicensed 379 

PLEA.    See  Pleading. 

classes  of 1016 

corporation,  by 1396 

defendant  has  two  days  to  prepare 

for  trial 1049 

former    acquittal    or    conviction. 

See  Former  Jeopardy. 

form  of 1017 

guilty,  of,  put  in  how 1018 

guilty,  of,  withdrawing lOlS 

guilty,  of  not,  evidence  that  may 

be  given  under 1020 

guilty,  of  not,  puts  what  in  Issue.  1019 

how  put  in 1017 

issue.    See  Issue. 

justice  court,  in 1429 

kinds  of 1016 

pleading,  as  a 1002 

prior  conviction,  indictment  charg- 
ing, proceedings  on 1025 

put  in  how 1017 

refusal   to    answer,    plea    of   not 

guilty  entered 1024 

time  to  put  in 1003 

withdrawing  plea  of  guilty 1018 

PLEADING.     See   Indictment;   In- 
formation;  Plea;    Answer;    De- 
murrer; Former  Jeopardy,  etc. 
defendant's,  is  plea  or  demurrer.  1002 

errors  In,  immaterial,  when 1404 

form  of,  in  general 048 

impeachment,  in 743,  744 

issue.    See  Issue. 

judgment,  a 962 

officers,  in  proceedings  to  remove 
762-766 
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See. 

PLEADING  (Continued). 

private  statute 963 

rules  of,  in  general 948 

PLEDGE,  carrier  by 581 

infant's,  of  junk,  etc 501 

warehouseman,  by 581 

PLURAL,  singular  includes 7 

POISON,  administering 210 

administering  stupefying  drugs. . .    222 

animals,  poisoning 59G 

assault  with  caustics 244 

cattle,  poisoning 59G 

food,  poisoning 347 

medicine,  poisoning 347 

sale  of  poisonous  substances 347a 

water,  poisoning 347 

POLICE,  forming 697 

organization  and  regulation  of...    719 
public  meetings,  force  to  preserve 
peace  at 720 

POLICE    COURT,     acquittal,    dis- 
charge of  defendant  on 1454 

affidavits,  entitling 1460 

appeal  to  superior  court 1406-1470 

arrest,  form  of  warrant 1427 

arrest,  grounds  for 1427 

arrest  of  judgment,  time  for  mo- 
tion in 1450 

arrest  of  judgment,  grounds  for. .  1452 
assault  and   battery,   jurisdiction 

of 1425 

bail 1458 

breach  of  peace,  jurisdiction  of. .  1425 

challenges  to  jurors 1436 

complaint,    proceedings    to    com- 
mence by 1426 

conviction,  proceedings  on 1445 

corporation,  summons  to 1427 

costs 1448 

court,  trial  by 1430 

denned 1401 

discharge  of  defendant  on  payment 

af  fine 1457 

docket  of , 1428 

execution  of  judgment  for  impris- 
onment  1455 

execution  of  judgment  of  impris- 
onment until  fine  is  paid 1456 

fine  and  imprisonment 1447 

fine,  failure  to  pay  over 427 

fine,  judgment  of,  discharge  of  de- 
fendant  1454 

fines  and  forfeitures,  how  disposed 

of 1457 

Indictment 682 

Penal  Code~39 


Sec 
POLICE  COURT  (Continued). 

information 682 

instructions 1439 

issue  tried  how 1430 

judgment,  purchase  of   by  a  jus- 
tice       97 

judgment  of  fine  may  direct  im- 
prisonment  1446 

judgment,  time  for  rendering 1449 

judgment  to  be  entered  in  minutes  1453 

jurisdiction  of  what  offenses 1425 

jury,  discharge  of,  without  verdict 

1443,  1444 

Jury  discharged,  retrial  of  defend- 
ant   1444 

jury,  formation  of 1435 

jury  may  decide  in  court  or  retire  1440 

jury  waived  how 1435,  1430 

law,  court  to  decide  questions  of.  1439 
lottery,  proceeding  to  enforce  for- 
feiture of  property  in 325 

magistrate,  justice  Is  a 808 

minutes  kept  how 1428 

new  trial  granted  on  appeal  to  be 

in  superior  court 1409 

new  trial,  gi'ounds  for 1451 

new  trial,  time  for  motion  for 1450 

oath  of  Jurors 1437 

oath  of  officer  having  custody  of  jury  1440 

petit  larceny,  jurisdiction  of 1425 

plea,  and  how  put  in 1429 

plea  of  guilty,  proceedings  on 1445 

postponement  of  trial 1433 

presence  of  defendant 1434 

subpoenas 1459 

riots,  routs,  affrays,  jurisdiction  of  1425 

trial  conducted  how 14te 

venue,  change  of 1431,  1432 

verdict,  discharge  of  jury  without 

' 1443,1/444 

verdict  of  jury,  how  delivered  and 

entered 1441 

verdict  of  jury,  when  several  de- 
fendants  1442 

POLITICAL    CONVENTION.      See 

Election. 
POLITICAL  MEETING,  disturbing      59 
hindering  electors  from  holding. . .      58 

POLLING  the  jury 1163 

POLL  TAX.     See  Tax. 

receipts  for 431,  432 

POSSE    COMITATUS,    refusing  to 

join 150 

POSTING    BILLS    on    property    of 

another 602 


610 
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POSTMORTEM  examination 1512. 

POSTPONEMENT.      See   Adjourn- 
ment 

POUND,  duty  of  person  Impounding 

K-     animals 597e 

PRACTICE.    See  Pleading. 
PREGNANCY    of    defendant,    pro- 
ceedings   to    determine    before 

execution 1225, 1226 

PRELIMINARY     EXAMINATION. 

baU 1273 

bail  on  postponement  of 862 

ball,  order  for 875 

charge,  magistrate  to  Inform  de- 
fendant of 858 

commitment   on   postponement  of 

862,  863 

commitment,  form  of 863 

commitment,  form  of 877 

commitment,  form  of  order 872,  873 

commitment,    how    made  and   to 

whom  delivered 876 

commitment,  when  and  how  made    872 

completed,  when  to  be 861 

counsel,  magistrate   to   Inform  of 

right  to 858 

counsel,  sending  for 859 

counsel,  time  to  send  for 859 

depositions,  by   whom   and    how 

taken 870 

deposition   In   homicide,  authenti- 
cation and  form  thereof 869 

deposition  in  homicide,  oompensa- 

tion  of  reporter 869 

deposition  in  homicide,  longhand.    869 
deposition  in  homicide,  signatures    869 

depositions  to  be  read  on 864 

depositions     to    be     returned    to 

court 883 

<ll8charge  of  defendant,  when  and 

how  made 871 

Infant   witness,  to  give  security. .     880 
magistrate    to   return  depositions, 
undertakings,  warrants,  etc.,  to 

court 883 

married  woman  as  w^ltness  to  give 

security 880 

X>ostponoment 861 

postponement,  commitment  or  dis- 
charge on  bail 862 

present  at,  who  may  be 868 

reporter's  compensation  for  depo- 
sition in  homicide 869 

jsubpoenas ««4 

time  for  commencing *  860 


PRELIMINARY      EXAMINATION 

(ContlBued). 
undertakings   to    be   returned   to 

court 883 

warrant  to  be  returned  to  court. .    883 

when  to  be  completed 861 

when  to  proceed 860 

who  may  be  present  at 868 

witnesses,  examination  of  defend- 
ant's     866 

witnesses,  exclusion  and  separa- 
tion of 867 

witnesses  to  be  committed  on  re- 
fusal to  give  security  to  appear    881 
witnesses  to  be  examined  in  pres- 
ence of  defendant 865 

witnesses  unable  to  give  security 
to  appear  may  be  examined  con- 
ditionally     882 

witnesses,  undertaking  of,  to  ap- 
pear  878-882 

PREMISES,  forcible  entry  and  de- 
tainer of 418 

returning,  after  being  removed  by 
legal  proceedings 419 

PRESCRIPTION.    See  Druggist 

PRESENTMENT.    See  Indictment. 

PRESUMPTION,   director,   respect- 
ing  568,  569 

explosives,  i)ossesslon  of 601b 

indictment  need  not  state,  of  law    961 

Innocence,  of 1096 

intent,  as  to 21 

PRETENSE.     See  False  Pretenses. 
PREVIOUS  CONVICTION,  finding 

on 1158 

See  Second    Conviction;    Former 

Jeopardy. 
PRIMARY    ELECTION.    See  Elec- 
tion. 

PRINCIPAL,  corroboration  of 1112 

jurisdiction  of 792 

who  is  a 31 

PRINTING    election    ticket,    when 

unlawful 62 

superintendent  of  state,  not  to  be 

interested 99,  100 

writing  includes 7 

PRISON.    See    Jail;    Convict;  Pris- 
oner, 
assault   by  prisoner   with   deadly 

weapon 246 

carrying  into,  things  to  aid  escape    110 
child    not    to    be    confined    with 
adult 273b 
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8ec 
PRISON  (Continued). 

communicating  with  convict 171 

ci-edits 1590.1591 

escape.    See  Escape. 
e3^-convlct  coming  on  grounds  of.  171  b 
explosive,  bringing  to  or  In  vicin- 
ity of 171a.  180a 

Importatton  of  convicts 173,  175 

Inhumanity  to  prisoners 147 

injuring,  etc.  Jails e06 

Intoxicants,    bringing    to,   or    in 

vicinity  of 171a.  180a 

liquor,  sale  of,  within  two  miles . .    172 
prisoner,     how     brought     before 

courts 1567 

protection  of  convict 676 

rescue 101 

stone  cutting,  etc.,   by  prisoners, 

prohibited. 1588 

tramp  coming  on  grounds  of 171c 

vagrant  coming  on  grounds  of . . .  171c 
weapons,  bringing  to,  or  in  vicinity 

of 171a.  180a 

PRISONER.      See     Convict;     Jail; 
Prison. 

arrested  without  authority 146 

bringing  before  courts,  how 1567 

civil  process,  on.  support  of 1612 

communicating  with 171 

compensation    for    conveying    to 

prison 1586 

confinement  to  be  actual 1600 

county,  returning  to  proper 1606 

credits 1500,1591 

deposition  of ^. 1346 

federal * 1601,  1602 

hair,  cutting 1615 

grand  jury  to  inquire  into  condi- 
tion of 923 

inhumanity  to 147 

insane,  disposition  of 1582 

money,  etc.,  tal^en  from 1413 

rescue  of 101 

service  on ^ 1609 

PRIVATE  PERSON  making  arrest    837 
PRIVATE  STATUTE,  how  pleaded    963 
I^RIVATE   WAY,   injury   to,   mali- 
cious     688 

PRIVILEGE    OP    WITNESS.     See 
Witnesses. 

PRIZE  FIGHT,  in  general 412 

jurisdiction  of 795 

leaving  state  to  engage  in 414 

penalty  for 412 

persons  present  at 413 


Sec 
PROBATIONARY  TREATMENT  of 

Juvenile  delinquents 1388 

PROCESS.    See  Arrest 

arrest  without 146 

contempt  for  disobeying 166 

defined 7 

execution  of,  justifies  homicide. . .  196 

insurrection 411 

levy  without 146 

military,  to  aid  in  executing 725 

ofllcer  to  certify  persons  resisting  724 
parties  to  proceeding  for  removal 

of  officer  entitled  to 768 

power  of  officer  to  overcome  resist- 
ance to  execution  of 723 

resisting  execution  of.  in  county 

proclaimed  in  insurrection 411 

sheriff  not  to  receive  prisoner  on 

civU 1612 

prisoner,  service  on 1609 

returnable,  where 1504 

seizure  of  property  without 146 

PROFANE  LANGUAGE 415 

PROMISSORY    NOTE.    See   Nego- 
tlable  Instruments. 

PROPERTY,   conspiracy  to  obtain 

by  fraud 182 

dogs  are 491 

fraudulent    concealment    of,     by 

debtor 154 

fraudulent  concealment  of,  by  de- 
fendant   155 

fraudulent  pretenses  as  to  birth  of 

infant 156 

homicide  in  defense  of 197 

includes  what 7 

inventory    of,    taken   on    search- 
warrant 1537 

larceny  of   lost 485 

protection  of 693 

receipt  for,  taken  on  search-war- 
rant   1535 

receiving,  in  false  character 5.30 

refusing  to  give  assessor  list  of. .  429 

selling,  by  warehouseman 581 

PROSECUTION    by  Uidictment   or 

information 682 

wl)en  not  by  indictment  or  infor- 
mation   682 

in  name  of  people 684 

form  of 684 

See       Accusation;        Indictment; 
Former  Jeopardy,  etc. 

PROSPECTUS,  unauthorized  use  of  559 


612 
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8eo. 
PROSTITUTION,  Chinese  or  Japan- 
ese, landing,  for  sale 266c 

house  of,  evidence  of  keeping  or 

resorting  to 315 

house  of,  keeping 315,  316 

house  of,  permitting    children    to 

enter 273e 

house  of,  residing  in 815 

infants,  admitting  to  house  of . . . .    309 
living  in  open  fornication  or  adul- 

tei-y 269a,  269b 

paying  female  for 266e 

prevailing  upon  person  to  visit. . .    318 
receiving  value  for  placing  woman 

in  custody  for 266d 

taking  female  by  duress  to  live  In 

illicit  relation 266b 

taking  female  for  purpose  of 266a 

vagrants,  who  are 647 

wife,  placing  in  a  house  of 266g 

PROVISIONS.    See  Food. 

PUBLICATION,  for  not  fighting  a 

duel 229 

indecent 311 

injurious,    presumed    to    be    ma- 
licious     250 

libelous,  defined 252 

libelous,  what  is  sufficient  to  con- 
stitute  248n 

notice  of   application  for   pardbn, 

of 1422 

notice  to  procure  abortion,  of....     317 
oft'ers  to  insure  lottery  tickets,  of.     324 

privileged 254 

proceedings  regarding  indecent. 311-318 

sealed  letters,  of 618 

service  of  notice  of  appeal  by 1241 

PUBLIC   ADMINISTRATOR,    neg- 
lect or  viohition  of  duty  by. . . .     143 
PUBLIC    HEALTH,    conspiracy  to 

commit  acts  injurious  to 182 

PUBLIC   LAND,   preventing    entry 

on.  or  settlement  of 420 

PUBLIC   LIBRARY.    Bee   Library. 
PUBLIC  MEETING,  disturbing.  .59,  403 
police  force  to  preserve  peace. . . .    720 

preventing 58 

PUBLIC  MONEY,  defined 426 

See  Ofllcer. 
PUBLIC  OFFICER.    See  Officers. 
PUBLIC  PLACE,  malicious  or  reck- 
less use  of  explosives  at. .  .601,  601a 
PUBLIC  WORKS,  eight-hour  law. .  653f 

wages,  keeping  part 653g 

PUBLISHER,  libel 254 


PUNISHMENT.    See  Impriaonment; 
Judgment;  Execution. 

conviction  necessary  to 681 

determined,   how 13 

foreign  law,  under 6.55 

forfeiture,  conviction  not  to  work.  677 
gold   coin,  valuation    to    be   esti- 
mated in 678 

In  general 654 

limits  of 13 

mitigation  of,  in  certain  cases. . . .  658 
mitigation  of,  proof  of  matters  in  1204 
offense  for  which  no  penalty  pre- 
scribed   177 

one  act  punished  by  different  pro- 
visions   654 

persons  liable  to 27 

second  offense,  of 666,  667 

summary  inquiry  for  mitigation  of  1204 

QUARANTINE,  exposing  person  in- 
fected with  contagious  disease  394 
neglecting  to  perform  duty  under.  378 

violating  heatth  law 377 

violating  health  laws  by  master  of 

ship 376 

QUICKSILVER,  counterfeiting 

stamp 366 

larceny  of 487 

selling  debased 367 

RACE,  highway,  on 396 

RAFT,  burning  or  destroying 608 

RAILROAD.    .See    Carrier;    Street 
Railway, 
bars  inclosing  track,  leaving  down  369d 
bell,    crossing    highway    without 

ringing 390 

biU  of  lading.    See  Bill  of  Lading, 
burning  property  of,  maliciously.    600 

collision,  death  from 369 

debt,  officer  contracting,  in  excess 

of  means 566,567 

defacing  marks  on  wrecked  prop- 
erty      355 

driving  along  track 369h 

driving  animals  along  track 369e 

employees   taking  money  for  un- 
lawful ride 369J 

employees,  violation  of  duties  of.    393 

explosive  on  track,  etc 601,  601a 

explosives,  putting  on  track... 214,  218 

fare,   evading  payment 3691 

fare,  evading  payment  of SG9g 
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Sec 
RAILROAD  (Continued), 
fare,  evading  payment  of,   train- 
men aiding 369J 

firing  bridges,  etc 214.  218 

freight-car 392 

gates     inclosing     tracl(,     leaving 

open 369d 

grazing  within  fences  of 369e 

injuries  to  property,  malicious. . .    587 

interfering  with  track,  etc 214,  218 

intoxicated  employees 369f,  391 

Jurisdiction  of  offense  on  train...     783 

leading  animals  along  txtack 369e 

lights,  interfering  with 214,  218 

livestock,   confining  in  cars  over 

thirty-six  hours 369b 

missiles,  throwing  at  train 587a 

obstructions,  putting  on  track. . .     218 

overcharges  by  officers  of 525 

passenger-car,  placing  in  front  of 

freight 392 

propelling  vehicles  along  track...  369h 

riding  along  track 369h 

robber,  reward  for  arrest  of 1541a 

robbery,  boarding  train  to  commit    214 
sidemoney,  taking  by  trainmen. ..  369J 

signals,  interfering  with 214,  218 

shooting  at  train 587a 

stealing  ride 3691 

steam*boiler,    mismanagement    of 

349,  368 

stopping  train 214,218 

ticket,  check,  etc.,  altering,  forg- 
ing, etc 481 

ticket,  check,  etc.,  restoring 482 

train  obstructing  street  or  high- 
way  369c 

train  wrecking 214,  218 

RAPE.    See  Prostitution. 

assault,  with  intent  to 220 

defendant's     capacity     must     be 

proved,  when 262 

defined 261 

drugs 261 

female  under  sixteen 261 

fraud,  intercourse  procured  by. . .    266 

lunatic,  of 261 

male,  under  fourteen 262 

murder,  in  attempting 189 

penetration  sufficient 263 

personating  husband 261 

physical  capacity  must  be  proved 

when 262 

punishment  of 264 

unconscious  female 261 


6ee. 
REAL      PROPERTY      coextensive 

with  what 7 

landmarks,  defacing,  etc 605 

larceny 495 

malicious  injuries  to  freehold 602 

married     person,     selling     under 

false  representations 534 

retaking  possession  after  removal    419 

twice  selling 533 

REASONABLE   DOUBT,    acquittal 

in  case  of 1096 

degree,  as  to,  convicts  only  of  the 

lowest 1097 

RECAPTURE.    See  Escape. 
RECEIPT  by  officer  taking  money, 

etc.,  from  person  arrested 1412 

duplicate  must  be  designated....    580 
erroneous,  issued  In  good  faith . .    579 

false,  for  poU  taxes 431 

false,  for  poll  taxes,  possessing. .    432 

fraudulent  issue  of 577-580 

license,  for 431,432 

poll  tax,  for 431,432 

search-warrant,  for  property  tak- 
en under 1535 

warehouse,  fictitious 578-580 

RECEIVING      STOLEN      GOODS. 

See  Larceny. 
RECOGNIZANCE,      coroner's      in- 
quest, of  witness  at 1514b,  1515 

RECOMMITMENT,  contents  of  or- 
der for 1311 

if  for  failure  to  appear  for  Judg- 
ment  1313 

if  for  other  cause 1314 

of  defendant  after  admission  to 

bail 1310 

pursuant  to  order  for,  defendant 

may  be  arrested 1312 

RECONSIDERATION    of  verdict..  1161 
RECORD,   action,  of,   what  consti- 
tutes  1207 

altering 471 

clerk    to    transmit    to    appellate 

court 1246 

false,  offering  in  evidence 113 

false,  preparing  for  trial 134 

false  instrument,  offering  for 115 

falsifying 113,114 

forged  instrument,  offering  for. .     115 

mutilating,  etc 113.114 

stealing 113,114 

Rf^CORDINQ  verdict 11G4 

REDEMPTION,  sale  by  pawnbrok- 
er before  time  of  expires 341 
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See. 

REFEREE,  bribing 02-96 

contempt  before 106 

influence,  improper  attempts  to. .      95 

intimidation  of 95 

misconduct  of 96 

receiving     communication     other 

than  in  regular  proceeding 96 

REFORMATORY  bringing  intoxi- 
cants, narcotics,  weapons,  ex- 
plosives' to    or    in    vicinity    of 

171a,  ISOa- 

child    not    to    be    confined    with 

adult 273b 

ex-convict  coming  on  grounds  of.  171c 
liquors,  sale  of,  within  two  miles    172 

tramp  coming  on  grounds  of 171c 

vagrant,  coming  on  grounds  of. ..  171c 
See  Prison. 
REGISTRATION.    See  Elections. 

fraudulent,  of  animals 537a 

RELIGIOUS  MEETTING,  disturb- 
ing  ' 302 

REMEDY,  civil,  preserved 9 

REMITTITUR 1264,  1265 

REMOVAL  OF  OFFICER.  See  Im- 
peachment; Officer. 

REPEAL,  acts  preserved  from,  by 

code 23 

REPORTER,  coroner,  for 1520,  1521 

Judicial  officer  receiving  part   of 
salary  of 94 

REPRIEVE,  In  general 1417-1422 

RESCUE.    See  Escape. 

insurrection 411 

of  prisoners 101 

retailing  person  rescued 854,  855 

RESERVOIR,    malicious    Injury    to 

502,  607 

RESISTANCE,    lawful,    when    and 

by  whom  made 692-694 

public  officer,  to 69.  348 

RESOLUTION.     See  Legislature. 

RESUBMISSION  after  discharge, 
because  facts  do  not  constitute     ♦ 

offense 1117 

of  case  after  dismissal  of  indict- 
ment      942 

of  case  after  indictment  set  aside 

997-990 

when  demurrer  allowed 1008-1010 

RETAKING  goods  from  custody  of 

officer 102 

RETROACTIVE,  code  not 2 

RETURNING  to  lands  after  removal 

by  process ' 419 


880. 

REVENUE,    board    of    examiners 

neglecting  duties  ccmceming. . .  441 
See  Taxes. 

REWARD,  extradition,  for 1558 

In  general 1547 

standing,  for  igrest  <^  robber 1541a 

RIOT,  arrest  of  rioters 727 

commanding    assistance    by     of- 
ficers   723 

contempt 724 

defined 404 

homicide  in  suppressing 197 

Insurrection, .  governor    may    de- 
clare county  In 732 

justice's  Jurisdiction  of 1425 

magistrate  refusing  to  disperse. .  410 

military,  ammunition  of 729 

military  companies,  unlawful....  734 

military,  conduct  of,  in  general. . .  731 

military,  firing  blank  cartridges. .  731 
military,    governor    to  order   out 

to  aid  in  executing  process 725 

military,  to  obey  orders 729,  730 

military,  who  may  order  out 728 

names   of   persons   resisting  pro- 
cess, certifying  to  court 724 

National  Guard 725.  728 

punishment  of 405 

remaining   at,    after   warning   to 

disperse 409 

suppressing,  officer  may 697 

RIVER.    See  Waters. 
ROAD,     maintaining    without    au- 
thority   386 

ROBBERY,  assault  with    Intent  to 

commit 220 

defined 211 

fear  that  may  be  an  element  in. .  212 
Jurisdiction        where        property 

brought  Into  county 786 

kidnaping 209 

murder  in  committing 189 

punishment  of 213 

railroad    train,    boarding  to  com- 
mit   214 

reward,   standing,    for    arrest    of 

robber 1541a 

RODEOS,  effect  of  code  on  statute 

regulating 2:^ 

ROUT  defined 406 

magistrate  refusing  to  disperse..  410 

punishment  of 408 

remaining    at,    after    warning    to 

disperse 409 

SAILOR.    See  Shipping. 
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Sec. 
SALARY.    See  OfDcero;  Wages, 
.receiving  part  of  subordiimte's,  by 

Judicial  officer 94 

retaining  part  of  subordinate's,  by 

officer 74a 

SALE,  in  an  action  to  defraud....     155 

fraudulent,  by  debtor 154 

fi'audulent,  by  married  person...    534 
penalty  for  officers  purchasing  at      71 
SALMON.    See  Game  Laws. 

SALVAGE,  retaining  wrecked  prop- 
erty after,  paid 544 

SAN    FRANCISCO    HARBOR,    po- 
lice regulations  of 643 

SAVINGS  BANK.    See  Bank. 

SAW-LOG.    See  Log. 

SCRIP,  officer  dealing  in 71 

SEAL  includes  what 7 

forging 472 

private 7 

scroll  of  pen 7 

SEAMAN.     See  Shipping. 

SEARCH  of  building  in  case  of  in- 
Jury  to  animals 599a 

of  defendant 1542 

SEARCH-WARRANT,         breaking 

open  doors,   etc 1531,  1532 

custody  of  property  taken 1536 

defined 1523 

depositions     at    examination     of 

complainant 1526,  1527 

deposition,  filing  and  returning. .  1541 

embezzled  property 1524 

examination  of  complainant  1526,  1527 

filing  and  returning 1541 

form  of 1529 

grounds     for    controverted,    pro- 
ceedings on 1539 

grounds  for  Issuing 1524,  1528 

InventoiT,  filing  and  returning...  1541 
inventory  of  property  taken  1537,  1538 
Inventory      of      property     taken, 
copy  of,  to  whom  delivered....  1538 

issue  of 1528 

issue,  grounds  for 1524 

issue,  when  will 1528 

maliciously  procuring 170 

probable  cause,  necessary  to  issue 

of 1525 

proceedings.  If  grounds  for  war- 
rant controverted 1539 

property,  restoring 1540 

property    taken,  how  disposed  of  1536 

receipt  for  property  taken 1535 

restoring  property 1540 


Sec 
SEARCH-WARRANT  (Continued), 
return  of  warrant,  and  delivery  of 

inventory  of  property 1537 

returned,  time  for 1534 

search  of  defendant 1542 

service  at  night 1533 

service,  by  whom ...;...  1530 

time    for    executing   and    return- 
ing   1534 

trademark 1524 

SECOND  CONVICTION,  indictment 
charging  prior  conviction,  pro- 
ceedings on 1025 

previous  conviction,  finding  on . .  1158 
See  Former  Jeopardy. 
SECOND    OFFENSE  after  convic- 
tion of  attempt  to  commit  fel- 
ony      667 

foreign  conviction  of  former  of- 
fense     668 

Imprisonment  to  begin    when 669 

punishment  of 666-669 

SECRET,  extortion  to  expose 519 

SECRET  ORGANIZATION  wear- 
ing badge  of,  without  right. . .  538b 

SECTION  declaring  crimes  punish- 
able       12 

refers  to  what 20 

SECURITY,  appearance  of  defend- 
ant, for 862 

appearance  of  witness,  for 870-882 

peace,  to  keep 701-714 

SEDUCTION.    See  ProsUtution. 

evidence  of 1108 

in  general 266a 

promise  to  marry,  under 268 

prosecutrix  must  be  corroborated  1108 

prostitution,  for  purpose  of 266 

subsequent  marriage  of  parties. .     269 

SEINE.     See  Game  Laws. 

SEIZURE  without  process 146 

SELF-DEFENSE,  bare  fear  not  to 

Justify  killing 198 

homicide  in 197 

SENATE,    See  Impeachment 

bribing  legislator 03,  63a 

SENTENCE,    See  Judgment;    Pun- 
ishment 

arraignment  for 1200 

degree   of   crime,  court   must  de- 
termine  1192 

fine   may  be   added   to  imprison- 
ment      672 

gold  coin,  valuation    to    be    esti- 
mated in 678 
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SENTENCE  (Continued). 

in  general 12 

life,  imprisonment  for C71 

limits  of 13 

punishment  determined  how 13 

second  offense C66-668 

SKPULTURBt     See  Cemetery. 
SERVANT,  homicide  in  defending      197 
SEUVICE,  articles  of  impeachment, 

of 740,  741 

bench-warrant,  of 936,  983,  1198 

coroner's  warrant,  of 1519 

notice  of  appeal,  of 1241 

notice  of  application  for  bail,  of. .  1274 

prisoner,  on ... .   ,  1609 

search-warrant,  of 1530-1532 

subpoena,  of 1228 

summons  on  corporations,  of 1392 

warrant  of  arrest  by  telegraph,  of    850 
warrant  of  arrest  in  another  coun- 
ty, of 820 

writ  of  habeas  corpus,  of 1478 

SERVITUDE.        See      Involuntary 

Servitude. 
SETTING  FIRE.    See  Fire. 

SHADE  TREE,  injuring 622 

See  Trees. 
SHARE    OF    STOCK.    See    Corpo- 
rations. 
SHERIFF,    answerable    for    safe- 

Iteeping  of  federal  prisoners...  1602 
arrested  person,  delay  in  taking 

before  magistrate 145 

commitmient  to,  for  examination, 

form  of 863 

compensated  for  transporting  pris- 
oners to  state  prison 1586 

death    sentence,    duty    respecting 

1229,  1230 

duty  of,  on  receiving  copy  of 
Judgment  of  imprisonment. .   . .  1216 

escape,  suffering  convicts  to 108 

fine,  neglecting  to  pay  over 427 

grand   jury,    to    summon    special, 

when 909 

jail,  to  keep 1597 

may  command  persons  to  assist 
in  overcoming  resistance  to  pro- 
cess      723 

military,  may  order  out 728 

persons  duly  committed  to  re- 
ceive  1611 

posse  comitatus,  refusing  to  join.     150 
prisoners    committed    by    United 

States  courts,  to  receive 1601 

prisoners,  when  not  lo  receive...  1612 


Sec 
SHERIFF  (Continued), 
refusal  to  receive  or  arrest  person 

charged  with  crime 142 

service  on  for  prisoner 1609 

warrant   for   execution   of   death 
sentence  to  be  delivered  to....  1217 

warrj^nt  of  arrest  directed  to 818 

SHIPPING,  adrift,  setting  vessels.     608 
bill  of  lading.    See  Bill  of  Lading, 
bill  of  lading,  etc.,  fraudulent  is- 
sue of 577-580 

buoy  or  beacon,  removing 609 

.  burning  boats,  etc 600 

defacing  marks  on  wrecked  prop- 
erty      355 

destroying  vessel 539,  540 

explosive,  malicious  use  of.. 601,  601a 
fraudulent  invoice,   register,  pro- 
test, etc 541 

invoice,  false 5 

jurisdiction  of  offense  on  vessel. .    783 

manifest,  false 541 

mismajiagement  of  steamboat  348,  368 
♦   mooring  vessel  to  buoy  or  beacon    614 
obstructing  navigation  by  throw- 
ing overboard  ballast,  etc 613 

piloting,  unlicensed 379 

police   regulations   of    San   Fran- 
cisco harbor G43 

quarantine  regulations,  violating.    376 

seamen,  enticing  to  desert 644 

seamen,  harboring  deserting. .    . .    645 
wharfage,  collecting  unlawfully. .    642 
wrecked  property,  detaining. .    . .     544 
wrecked  property,  taking  or  hav- 
ing possession '.,    545 

wrecking  vessel 539,  540 

SHORTHAND     REPORTER.      See 
Stenographic  Reporter. 

SICK  JUROR 1123,  1139 

SIGNAL  in  coast  survey,  injuring. .    615 
SIGNAL  LIGHT,  masking,  remov- 
ing, etc 610 

SIGNATURE  defined 7 

obtained  by  threats 522 

SIGNBOARD    forbidding    hunting, 

tearing  down 602 

SLAVERY 181 

Chinese     or     Japanese,    women, 

landing  for  sale 266c 

kidnaping  for  purpose  of 207 

SNOWSHED,  burning 600 

SOCIETY,  wearing  badge  of,  with- 
out right 538b 

SOCIETY  FOR  PREVENTION  OF 
CRUELTY.    See  Cruelty. 
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Sec. 
SODOMY,    assault   with    Intent   to 

commit 220 

penetration 287 

punishment  of 286 

SONG,  obscene 811 

SPECIAL    DELIVERY  COMPANY 
employing  children  to  deliver  to 

places  of  ill-repnte 273e 

SPECIAL    PROCEEDING,     affida- 
vits, entitling 1563 

parties  to  designated,  how 1562 

subpoena 1564 

SQUIRREL,  hunting 626g 

STALLION,    inclosure   from    view, 

of 591g 

STATE  includes  what  poUtlcal  div- 
isions         7 

property,   putting   notices,   adver- 
tisements, etc.,  on 602 

STATE   ARMS,   having   or   seUlng 

442,  443 

STATE  CAPITOL.    See  CapltoL 

STATEMENT  on  appeal  to  superior 

court 1468 

STATE  PRINTING,  superintendent 

of,  not  to  be  interested 00,  100 

STATE  PpiSON.    See  Prison, 
effect  of  code  on  statute  respect- 
ing       23 

STATE'S  EVIDENCE 1090-1101 

STATE  TREASURER,  violation  Of 

law  by 441 

STATUTE.    See  Code;  Legislature. 

code  cited,  how 24 

continuing  in  force,  enumeration 

of 23 

pleading  a  private 063 

STEAMBOAT,    mismanagement   of 

348,  368 

STEAM-BOILER,     mismanagement 

of 349,  348.  368 

STENOGRAPHER.  Judicial    officer 

receiving  pfart  of  salary 04 

coroner,  for 1520,  1521 

STOCK.    See^  Corporation. 

fraud  to  affect  price 305 

STOCKHOLDER.    See  Corporation. 

STOIiEN   GOODS,    receiving.     See 

Larceny. 
STREAM.    See  Waters. 
STREET,  dead  animal,  putting  in. .    874 

injury  to 602 

train  obstructing 360c 

STREET  RAILWAY,  brake,  suita- 
ble  360a 


STREET  RAILWAY  (Continued), 
fenders,    operating    cars    without 

suitable 369a 

intoxication  of  employees 391 

SUBORNATION      OF      PERJURY 

127,  128 

indictment  or  information  for. .. .    9G6 

SUBPOENA,  eontempt   in   disobey- 
ing  1331 

coroner,  by 1512 

defined 1326 

deposition,  to  compel  attendance 

to  take 1342 

form  of 13^ 

habeas  corpus  hearing 1484 

Justice's  court,  in 1459 

preliminary  examination,  on. .   . .    864 

served,  how  and  by  whom 1328 

special  proceedings  1564 

who  may  Issue 1326 

witness  out  of  county 1330 

SUBSCRIBING     WITNESS.       See 

Witnesses. 
SUBSTITUTION  of  one  infant  for 

another 157 

SUCCESSION,  fraudulent  pretenses 

relative  to  birth  of  infant 156 

SUCCESSOR,  refusal  of  pubUc  of- 
ficer to  surrender  records  to. . .      76 
SUFFRAGE.    See  Elections. 

SUICIDE,  aiding  or  encouraging'. . .    401 

SUMMONS,  corporation,  to 1390-1392 

form  of 1391 

service  of 1392 

See  Process;  Service. 
SUNDAY,    requiring   employees   to 

worlc  on 663e 

SUPERINTENDENT       of       state 

printing,  fraud  and  collusion  by    100 

not  to  be  Interested 99 

SUPERIOR    COURT,     appeals    to 

1466-1470 

SUPERIOR     COURT     JUDGE    is 

magistrate..^ 808 

Impeachment  of 737 

indictment   agalnstt 129 

military,  may  order  out 728 

SUPERVISOR,  bribery  of 165 

forfeiture  of  office 653h 

military,  may  order  out 728 

SUPREME  COURT  JUSTICE,  gov- 
ernor may  require  opinion  of, 

as  to  Judgment  of  death 1220 

is  magistrate 808 

military,  may  order  out 728 
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SURETY.    See  BaiL 

false  persoDation 529 

two  on  ball  bond 1278 

SWEARING.      See    ProfSsnp    Lan- 
guage. 
SWITCH-TENDER,     violation      of 
duty  by 383 

TAX.     See  Assesgor. 

board  of  examiners.' 441 

books  of  collector,  refusal    of  in- 
specting     440 

collection,  obstruction  of 428 

^controller 441 

employees,  refusal  to  give  names 

of 434 

false  statement  in  reference  to..    430 

poll  tax,  receipt  for 431,  432 

poll  tax.  false  receipt  for 432 

treasurer,  state 441 

TEACHER,  abuse  of 653b 

TECHNICAL     WORDS,     construc- 
tion of 7 

TEIiEGRAPH.  arrest  by 850,  851 

bribing  operator  or  employee. . . .    641 

burning  poles 600 

conspiracy  to  send  message 474 

forgery  of  message 474 

injury  to,  malicious 591,  593 

message,    altering 619 

message,     clandestinely     learning 

contents 640 

message,  disclosing  contents  of. .    619 
message,  employee  using  informa- 
tion of 639 

message,  neglect  or  postponement 

of 638 

message,  oi;)ening 621 

TELEGRAPH  OPERATOR,  intoxi- 
cation of 391 

TELEPHONE,  bribing   operator  or 

employee 641 

conspiracy  to  send  message 474 

forgery  of  message 474 

injury  to,  malicious 591,  593 

message,  altering 620 

message,     clandes'tinely     learning 

contents  of 640 

message,  disclosing  contents  of. ..     619 
message,  employee  using  informa- 
tion from 639 

message,  neglect  or  postponement 

of 638 

message,  opening 621 


TELEPHONE  COMPANY  employ- 
ing children  to  deliver  messages 
to  places  of  Ul-repute 273e 

TELLER  of  insolvent  bank  receiv- 
ing deposits 562* 

of  savings  bank  overdrawing....    561 

TENANT,  guilty  of   embezzlement, 

when 507 

TENSE  of  w<H-ds  In  code 7 

TERRITORY,  state  or  United  States 

may  include 7 

TESTIFY    includes   what 7 

TESTIMONY.    See  Evidence. 

THREAT.    See  Extortion. 

as  alTectlng  liability 26- 

THREATENED      OFFENSE,     and 

proceedings  thereon 701-714 

TICKET.     See  Carriers;  Railroads; 
Elections. 

TIMBER,  burning 600- 

defacing  marks  on 35d 

driving  substances  into 593a 

firing....  : 384,  384& 

injui-y  to 602 

TIME,  code  takes  eifect,  w-hen....  2. 

month  defined 7 

TITLE,  claim  of,  defense  to  embez- 
zlement    507 

of  code 1 

TOLL,  bridge,  crossing  without  pay- 
ing   2S» 

collecting  unlawfully 642 

gate,  malicious  injury  to 589^ 

house,  malicious  injury  to 589 

TOLL  ROAD,  maintaining  without 

authority 386 

TOMB.    See  Cemetery. 

TON  of   hay,  coal,   etc.,  to  be  full 

weight 555 

TOOLS,  having  burglarious 460 

having  counterfeiting 480 

with  intent  to  assault 4G7 

TRADEMARK,    counterfeit,  selling 

goods  that  contain 351 

counterfeited,  defined . .   . »  352 

counterfeiting 350 

defacing 354b 

destroying 354b 

defined 353 

forged  trademark  defined 352 

misrepresenting  kind  of  labor  em- 
ployed   349a 

quicksilver  stamp,  counterfeiting.    366 
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Boo. 
TRADEMARK  (Continned). 
refilling  casks,  bottles,  etc.,  bear- 
ing trademark 354,  354a 

sale    of    casks,    etc.,    bearing    a 

trademark .- ^. .  354a 

search-warrant 1524 

TRAIN     DISPATCHER,     intoxica- 
tion of 391 

TRAIN  WRECKING 214,  218 

TRAMP,  coming  on  grounds  of  state 

reformatory 171c 

TRANSCRIPT,    printing,    transmit- 

ing,  and  serving 1246 

to  contain   what 1246 

TRAPPING.    See  Game  Laws. 

TREASON  defined 37 

evidence  of 1103 

Jurisdiction  of,   when   committed 

out  of  state 788 

misprision  of,  defined 38 

misprision  of,  punishment 38 

overt  act 1103 

pardon  of 1417,  1418 

petit 191 

punishment 37 

who  can  commit 37 

TREASURER,  state 441,  424 

See  County  Treasurer. 
TREE.    See  Timber. 

burning 600 

TRESPASS,  conspiracy  to  commit.     182 

realty,  on,  in  general 602 

hunting 627 

TRIAL.    See  Jury. 

acquit,  advising  jury  to 1118 

appearance   of  defendant   at  ver- 
dict  1148 

argument  of  counsel,  order  of . . . .  1093 

arrest  of  defendant  at 1129 

calendar,  the 1047,  1048 

committing  defendant 1129 

continuance 1052 

conviction,  proceedings  on 1166 

conviction  procured  by  perjury. .    128 

corporation,  appearance  by 1396 

counsel,  number  of  who  may  ar- 
gue  1095 

defendant    discharged,     that     he 

may  bo  a  witness 1099-1101 

defendant  two  days  to  prepare^or  1049 
detaining  defendant  after  acquit- 
tal  ♦ 1165 

discharge   of   defendant   after   ac- 
quittal  1165 

discharge    of    defendant   that   he 
may  be  witness 1099-1101 


8««. 
TRIAL  (Continued). 

district    attorney    absent,    substi- 
tute  1130 

election      between      offenses      or 
counts  charged 954 

errors,  immaterial,  in  general....  1404 

evidence,  order  of  introducing. . . .  1093 

imprisoned   person,   how  brought 
before  court 1567 

insanity  proceedings  on  acquittal 
for 1167 

issue.    See  Issu^. 

jurisdiction,      proceedings      when 
court  has  not 1114-1116 

jury,  advising  to  acquit 1118 

jury  disch'arged  for  want  of  juris- 
diction  1113-1115 

jury  discharged,  retrial  of  cause  1147 

jury,  discharge  of,  when  facts  do 
not  constitute  offense 1113,  1117 

justice's  court,  in.     See   Justice's 
Court 

law,  court  to  decide  questions  of  1124 

lesser  offense  or  attempt,  convic- 
tion of 1159 

libel,  jury  to  determine  law  and 
fact 112ft 

order  of 1093 

order  of,  may  be  departed   from 
when 1094 

place  of,  changing.    See  Venue. 

postponement,  ordered,  when  and 
how 1052 

presence  of  defendant 1043 

prior  conviction,  indictment  charg- 
ing proceedings  on 1025 

reasonable  doubt,  acquittal  in  case 
of 1096 

reasonable  doubt  as  to  degree  con- 
victs only  of  the  lowest 1097 

separate  of  joint  defendants 1098 

speedy,  right  to 686 

state's  evidence 1099-1101 

verdict    See  Verdict. 

view  of  premises 1119 

See  Jury. 

TROOPS.     See  Militia. 

TROUT.    See  Game  Laws. 

TRUSTEES,  bribery  of  board  of . . .     1G5 

TYPEWRITING,  writing  includes.        7 

UMPIRE.    See  Arbitrator. 

UNDERTAKING.     See  BaiL 

peace,  to  keep 701-714 

peace,  to  keep,  filing 709 
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Seo. 
UNDERTAKING  (Continued), 
peace,    to    keep    when    and    how 

prosecuted 712 

peace,  to  keep,  when  broken....    711 
witness,  of,  at  preliminary  exami- 
nation  878-882 

witness,    to  appear,  forfeited   by 

nonappearance 1332 

UNITED  STATES  includes  what. .        7 

defacing  notice  of 616 

marshal    may    call   out    National 

Guard 731 

laws  of  resisted 731 

prisoners,    committing    in    county 

Jail 1601,  1602 

UNIVERSITY    OF    CALIFORNIA, 

liquor,  sale  of  within  two  miles.     172 

UNLAWFUL  ASSEMBLY 407-410 

USURPATION  of  public  office....      76 
USURY,  by  pawnbrokers 340 

VAGRANT,  coming  on  grounds  of 

reformatory 171c 

who  is  a 647 

VARIANCE,  acquittal  on  ground  of  1021 
detaining  defendant  after  acquit- 
tal on  ground  of 1165 

ki  indictment  and  proof 1021 

verdict,  when  defendant  acquitted 

on  ground  of 1151 

VENUE,  application  for  change  of, 

how  made 1034 

authority  of  court  to  which  action 

removed 1038 

change  of,  granted  when 1035 

change  of,  proceedings  to  obtain  1034 
change  of,  transmitting  papers. .  1038 
exception  to  refusal  to  grant....  1173 

impartial  trial,  change  for 1033 

justice  court,  change  of 1431,  1432 

order  granting  change  of. .  .1036,  1086 
proceedings,  on  change  of. .  .1037,  1432 

removal  of  action,  order  for 1036 

removal  of  action,  proceedings  on, 

if  defendant  in  custody 1037 

when  granted  in  justices'  courts. .  1431 
wlien  granted,  papers  to  be  trans- 
mitted  1432 

when  offense  is  commenced  out  of 

state 778 

VERDICT,    appearance   of   defend- 
ant  1148 

as  to  some,  trial  as  to  others 1160 

coroner's 1514 

conviction,  necessary  to 689 

conviction,  proceedings  on. •   •...  1166 


VERDICT  (Continued). 

court,  may  decide  in 1128 

declaring 1149 

degree  of  crime,  Jury  to  find 1157 

detaining  defendant  after  acquit- 
tal  1165 

discharge  of   defendant   after  ac- 
quittal  1165 

general 1151 

general  or  special 1150 

Informal,  judgment  on 1162 

insanity,  acquittal   on  grounds  of, 
proceedings  after 1167 

insanity,  as  to 1370 

justice's  court,  in 1441-1443 

lesser  offense,  may  convict  of,  or 

of  attempt 1159 

manner  of  taii^lng 1149 

polling  jury 163 

prevented,  trial  of  cause  again. .  1141 
previous  conviction,  finding  on. .  1158 

promise  to  give  a 96 

reconsideration    of,    may    be   or- 
dered, when 1161 

recording 1164 

retirement,  in 1128 

return  of  jury 1147 

special,  defined 1152 

si>ecial,  essentials  of 1152 

special,  form  of 1154 

special.  Judgment  on 1154 

special,  new  trial 1156 

special,  rendered,  how 1153 

special  or  general 1150 

talcen  how 1149 

VESSEL  includes  what 7 

mismanagement  of 348,  368 

See  Shipping. 

VIEW  OF  PREMISES 1119 

new  trial 1181 

VITRIOL,  throwing  on  person 244 

VOTERS  AND  VOTING.    See  Elec- 
tion. 

VOUCHER,  duplicate 580 

fraudulent  issue 577-580 

presenting  fraudulent  to  public  of- 
ficer       72 

WAGER.    See  Gambling. 

elections,  on 60 

WAGES,  keeping  part  of,  due  from 

public  works » 653f 

saloon,  payment  in 680 

See  Salary. 
WAR.    See  Insurrection, 
courts-martial,  code  preserves. •••      U 


/ 


Index. 


621 


Sec. 
WARD.    See  Guardian  and  Ward. 
WAREHOUSEMAN,  pledge,  by. .  .     581 

sale  or  hypothecation  by 581 

WAREHOUSE  RECEIPT,  fictitious    578 

duplicate 580 

issue  of 579 

WARRANT,    forgery    of    state    or 

county 470 

search.    See  Search-warrant. 
WARRANT,  CORONER'S,  form  of  1518 

service  of 1519 

when  to  issue 1517 

WARRANT  OP  ARREST.    See  Ar- 
rest 

arrest  made  with 842,  848,  849 

arrest  made  without 843 

bail,  admission  to 829 

bail,  when  misdemeanor 822 

bail,  certifying  on 822 

commitment      for       examination 

made  by  indorsement  on 863 

defendant  to  be  taken  before  mag- 
istrate without  delay' 825 

depositions,  wliat  to  contain 812 

duty  of  officer  executing 828 

examination    of  complainant   and 

witnesses  on  Information 811 

for  fugitive  from  justice 1549 

form  of 814,  1427 

Indorsement  on,  for  service  In  an- 
other county 820 

issued  on  application  for  writ  of 

habeas  coi'pus 1497 

must  issue,  when  commission  of 

offense  feared 703 

must  issue,  when  offense  has  been 

committed 813 

must  state  what,  when  offense  tri- 
able elsewhere 827 

must  specify  what 815 

proceedings,  when  defendant  tak- 
en before  magistrate  other  than 

the  one  issuing 826 

procuring  maliciously 170 

service  by  telegraph 850,  851 

to  be  directed  to  and  executed  by 

peace  officer 816 

to  what  peace  officer  directed 818 

when  and    how    executed    in  an- 
other county 819 

when    magistrate    issuing,  cannot 

act 824 

when   must   issue,   on   complaint, 

form  of 1427 

WARRANT,  SEARCH.    See  Search- 
warrant 


Scc« 

WATER,  befouling 374*^ 

coal  tar,  depositing  in 374^ 

dead  animal,  putting  in 374 

drawing^  after  works  closed G25 

Humboldt  bay,  deposits  in 612 

malicious  injury  to  works  592,  607,  G24 
obstructing,    by    throwing    over- 
board ballast,  etc 613 

obstructing  stream 611 

pipes,  injuring 624 

X>oisoning 347 

stealing 499 

works.  Injury  to 607,  624 

WATER    COMMISSIONERS,  effect 

of  code  on  statute  creating 23 

WATER  COMPANY,  drawing  water 

after  works  closed 625 

Injuring  works 592,  607,  624 

WATER-PIPES,     injuring    or    ob- 
structing      624 

WAYS,  PRIVATE,  injuring 588 

WEAPON,  arrested  person,  may  be 

taken  from 846 

assault  with  deadly 245,  246 

bringing  to  or  in  vicinity  of  pris- 
ons, etc 171a,, 180a 

deadly,   exhibiting   in   rude,    etc., 

manner 417 

deadly,  possession  of,  with  intent 

to  assault 467 

deadly,  using  unlawfully 417 

Indian,  sale  to 398 

state  arms,  having  or  selling.. 442,  443 

WEIGHTS,  false 552,  555 

WHARB^AGB  collecting  unlawfully    642 

WHISKERS,  wearing  false 185 

WILL  includes  codicil 7 

forgery  of 470 

WILLFUL  defined 7 

WITNESS.    See     Deposition;     Evi- 
dence. 

absenting  himself,  bribe  for 138 

bribery  of 137,  138 

concealing  evidence 135 

chemist   to  give  opinion  at  cor- 
oner's inquest 1512 

civilly  dead 675 

compelling  attendance  from  out  of 

county 1330 

conditional  examination  of,  for  de- 
fendant   See  Deposition. 

confronted  with 686 

confronting   with,  not    necessary, 

when 686 

contempt  by 160 

contempt  by  disobeying  subpoena    1331 


622 
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Sec. 
WITNESS  (CJontlnued). 

coroner's  inquest,  at 1512-1515 

deceiving 133 

defendant  as 688 

defendant    as,  neglect  or   refusal 

not  to  prejudice 1323 

defendant  discharged  that  he  may 

be lOW-1101 

defendant  entitled  to  produce. . . .    686 
depositions.    See  Deposition. 

destroying  evidence 135 

dissuading  to  attend 136 

dueling,   privilege   of   witness   in 

prosecution  for 232 

election,  cases,  privilege  of  witness 

in....   64 

expenses  of  poor  and  out  of  coun- 
ty, payment  of 1329 

false  affidavit   as  to  what  affiant 

will  testify 118a 

false  evidence,  offering 132 

false  evidence,  preparing 134 

gambling,  privilege  of  witness  at 

prosecution  for 834 

habeas  corpus,  at  hearing.  ..1484,  1489 
husband    and    wife    incompetent, 

when 1322 

Imprisoned  in  another  county,  dep- 
osition of 1346 

imprisoned,    ordering    temporary 

removal  of 1333 

influencing  unlawfully 137,  138 

juror  as 1120 

juror  challenged,  may  be 1081 

legislature,  before,  refusal  to  be 

sworn  or  to  give  evidence 87 

oath  of  before  grand  jury 918 

officer,  proceedings  to  remove 768 

out  of  county,  compelling  attend- 
ance of 1330 


Sec 

WITNESS  (Continued). 

perjury,  to 1103a 

preliminary  examination,  at 865-867 

preventing  attendance  of 136 

refusing   to   attend    at   trial    for 

gambling 333 

special  proceedings,  at 1564 

subpoena  defined 132G 

subpoena,  disobeying  is  contempt.  1331 

subpoena,  form  of 1327 

subpoena  to,  out  of  county 1330 

subpoena    served    how    and    by 

whom 1328 

subpoena,  who  may  issue 1326 

treason,  to 1103 

undertaking  to  appear  forfeited  by 

nonappearance 1332 

who  may  be 1321 

wife  against  husband  for  placing 
in  house  of  prostitution 266g 

WOOD.    See  Timber. 

defacing  marks  on 356 

setting  fire  to 384,  384a 

WORDS,  construction  of,  in  general       7 

WORKS  OF  ART,  etc.,  injuring. 622,  623 

WRECK.    See  Shipping, 
defacing    marks    upon    wrecked 

property 355 

detaining  wrecked  property 544 

possession  of  wrecked  property. . .    545 

taking  wrecked  property 545 

train  wrecking 214,  218 

WRIT  defined 7 

WRITING  includes  printing,  ^tc. . . .        7 
obscene 311-314 

WRITTEN  INSTRUMENT,  destroy- 
ing ....   617 


TEAR  defined 
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